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WHY 

is there a preliminary 
reference procedure 

? 
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Elaina’s Government for Dummies 
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Legal Source Texts 

All available on www.curia.europa.eu 

Article 267 TFEU 

Statute (Protocol No 3 to TFEU): Arts 23 
and 23a 

Rules of Procedure (OJ 2012 L265, p.1), 
Articles 93 to 118 

Recommendations to national courts and 
tribunals (OJ 2012 C338, p.1) 



Article 267 TFEU 

The Court of Justice of the European Union shall have jurisdiction to 
give preliminary rulings concerning: 

a) the interpretation of the Treaties; 

b) the validity and interpretation of acts of the institutions, bodies, 
offices or agencies of the Union;  

Where such a question is raised before any court or tribunal of a 
Member State, that court or tribunal may, if it considers that a 
decision on the question is necessary to enable it to give judgment, 
request the Court to give a ruling thereon.  

Where any such question is raised in a case pending before a court 
or tribunal of a Member State against whose decisions there is no 
judicial remedy under national law, that court or tribunal shall bring 
the matter before the Court.  

If such a question is raised in a case pending before a court or 
tribunal of a Member State with regard to a person in custody, the 
Court of Justice of the European Union shall act with the minimum 
of delay. 
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Can you make a reference? 

 

 Notion of “court or tribunal” 

 

 Question about interpretation or validity of 
Union law 

 

 Decision on the question is necessary 
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Do you have to make a reference? 

 

 Courts of last instance; except: 

 Acte clair 

 Acte éclairé 
Cases 283/81 Cilfit and C-495/03 Intermodal Transports  

 

 Questions about the validity of Union law 
or acts or Union institutions 

Case 314/85 Foto Frost 



Should you make a reference? 

 How much relevant case law is there? How 
confident are you deciding without a reference? 

 Will the questions have to be resolved by the 
ECJ at some point in any event? 

 Is the case a good “test case”? 

 Are the parties well represented? 

 Is a reference in the parties’ (as opposed to 
their lawyers’) interests? 

 Are other cases raising the same questions 
already pending? 
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Examples of References 
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Aim of the Order for Reference 

 Permit Member States and Union 
Institutions to exercise their rights under 
Article 23 of the Statute 

 

 Permit the ECJ to give a useful answer to 
the national court 

 
C-42/07 Liga Portuguesa, paras 40 and 41 
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Essential Elements 

 Factual framework (including assumptions 
and hyoptheses) 

 Applicable national legal framework 

 Rules of Union law considered relevant, 
including how they are linked to the facts 
and national law 

 Question(s) 
RP Art 94 
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Optional Elements 

 

 Arguments of the parties 

 

 Suggested answer to the questions asked 



14 

Drafting Suggestions 

 Ask parties to prepare an agreed draft 

 Cite important national legal provisions 
verbatim; explain any surprising 
interpretations of particular terms 

 Concentrate on the individual dispute, and 
what you need to know to solve it 

 Be aware of limits of ECJ’s jurisdiction 

 Be aware of 20-page translation limit 
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After the Reference 

 Appeal Against Order for Reference? 

 Requests for additional information? (RP Arts 

61, 62 and 101) 

 Inadmissibility? (RP Art 53(2)) 

 Answer clear? (RP Art 99) 

 Possible joinder with, or suspension 
pending, other case (RP Arts 54 to 56) 
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Internal Procedure at the ECJ 

 Allocation to a reporting judge by the President 
 Allocation to an AG by the First AG 
 Preliminary Report discussed by all members of 

the Court (28 Judges + 9 AGs) - Allocation to a 
Chamber (3, 5 or 15 judges) 

 Hearing 
 AG’s Opinion 
 Draft judgment by reporting judge 
 Deliberations of judges leading to judgment 
 Translation and handing down of the judgment 
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Response to the Questions 

 Limited to the factual and legal scenario 
as outlined by the referring court 

 Will never opine on facts 

 Will usually not opine on validity of 
national law 

 Will be expressed in general, generic 
terms 
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Any Questions? 
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