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Shivaun Quinlivan is a graduate of NUI, Galway, King's College London and King's 
Inns. Shivaun joined the Law Faculty in NUI, Galway in 2000 and currently teaches 
Constitutional Law, Tort Law and Disability Discrimination Law on various 
programmes offered by the Faculty.  

She has worked as a stagiaire in the European Commission and a lecturer in 
Waterford Institute of Technology. Shivaun's research interests lie mainly in the 
field of equality and the law, with a particular interest in disability rights issues 
and is a founder member of the Law Faculty's Disability Law Policy and Research 
Unit.  

In 2004 She was appointed as the Irish member on the EU Network or Legal Experts 
on Non-Discrimination, this project reviews the incorporation of the Race Directive 
and the Framework Directive on Equal Treatment at Work within all twenty-five 
Member States.  

Shivaun was selected in 2005 for an Expert Consultative Panel on Discrimination 
and Gender Equality - this panel advises EU INTERREG on Public Sector 
Procurement and involves UCD and Trinity College Wales. She has been a project 
consultant for the European Project on Disability Discrimination 
(http://ww.euroddlaw.org) since 2004. This project is designed to provide training 
on the disability aspects of the Framework Directive on Equal Treatment at Work to 
NGOs representing people with disabilities. This training has so far been provided in 
Romania, Bulgaria and Lithuania and workshops will also take place in Estonia and 
Hungary during 2005/6.  

In 2002 Shivaun was appointed as the Irish Legal Expert on the EU Network of Legal 
Experts on Disability Discrimination established by the European Commission. This 
Network completed their work in 2004.  

Shivaun is also a member of the Board of the Association of Higher Education 
Access and Disability, an external examiner for The Honourable Society of King's 
Inns, an external lecturer to the Law Society of Ireland. She is also the Associate 
Director, University of Missouri-Kansas City, School of Law, Ireland Summer Law 
School. This American summer law school programme is accredited by the 
American Bar Association.  
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“Paradigm Shift”“Paradigm Shift”

 Persons with Disabilities have traditionally 

been addressed through:

 Charity

 Paternalism and 

 Social Policy

 The underlying presumption within the UN 

CRPD is on ensuring respect for human rights, 

regardless of the difference of disability.

 Persons with Disabilities have traditionally 

been addressed through:

 Charity

 Paternalism and 

 Social Policy

 The underlying presumption within the UN 

CRPD is on ensuring respect for human rights, 

regardless of the difference of disability.
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UN CRPD – A ResponseUN CRPD – A Response

 American’s with Disabilities Act, 1990

 Member State actions

 Framework Employment Directive 2000/78/EC

 EU Disability Action Plan2003-2010 

(COM/2003/650)

 EU Disability Strategy (COM/2010/636)

 Proposed New Equal Treatment Directive 

(COM/2008/426)

 American’s with Disabilities Act, 1990

 Member State actions

 Framework Employment Directive 2000/78/EC

 EU Disability Action Plan2003-2010 

(COM/2003/650)

 EU Disability Strategy (COM/2010/636)

 Proposed New Equal Treatment Directive 

(COM/2008/426)

UN CRPDUN CRPD

 Adopted by UN General Assembly – 13 

December 2007

 Opened for signature ‐ 30 March 2007 

 Entry into force – 03 may 2008

 Convention - 153 signed 106 parties

 Optional protocol - 90 signed 63 parties

 Ratified by the European Union – 23 

December 2010

 Adopted by UN General Assembly – 13 

December 2007

 Opened for signature ‐ 30 March 2007 

 Entry into force – 03 may 2008

 Convention - 153 signed 106 parties

 Optional protocol - 90 signed 63 parties

 Ratified by the European Union – 23 

December 2010
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Why the necessity for a Convention?Why the necessity for a Convention?

 Estimated 10% of world’s population have a 

disability.

 Existing human rights conventions were not 

responding to the needs of people with 

disabilities. 

 CRPD does not create new rights, instead 

focusing existing human rights to the needs of 

people with disabilities.

 Estimated 10% of world’s population have a 

disability.

 Existing human rights conventions were not 

responding to the needs of people with 

disabilities. 

 CRPD does not create new rights, instead 

focusing existing human rights to the needs of 

people with disabilities.

“Paradigm Shift” – What is it?“Paradigm Shift” – What is it?

 The shift is from the medical model of disability 

to the social model of disability.

 Focus on societal barriers as opposed to the 

individual and their perceived limitations.

 There is a distinction between “impairment” 

and “disability”

 The shift is from the medical model of disability 

to the social model of disability.

 Focus on societal barriers as opposed to the 

individual and their perceived limitations.

 There is a distinction between “impairment” 

and “disability”
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Article 1 – UNCRPD - DisabilityArticle 1 – UNCRPD - Disability

 Persons with disabilities include those who 

have long-term physical, mental, intellectual or 

sensory impairments which in interaction with 

various barriers may hinder their full and 

effective participation in society on an equal 

basis with others.  

 Persons with disabilities include those who 

have long-term physical, mental, intellectual or 

sensory impairments which in interaction with 

various barriers may hinder their full and 

effective participation in society on an equal 

basis with others.  

UN CRPDUN CRPD

 25 paragraphs in the preamble

 Article 1 – The purpose of the convention

 Article 2 – Key definitions

 Article 3-9 – Articles of general application

 Articles 10-30 – Substantive rights

 Articles 41-50 – Implementation and monitoring

 25 paragraphs in the preamble

 Article 1 – The purpose of the convention

 Article 2 – Key definitions

 Article 3-9 – Articles of general application

 Articles 10-30 – Substantive rights

 Articles 41-50 – Implementation and monitoring
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CRPDCRPD

Preamble

1. Purpose

2. Definitions 

3. General principles

4. General obligations

5. Equality and non-

discrimination

6. Women with disabilities

7. Children with disabilities

8. Awareness-raising

9. Accessibility

10. Right to life

Preamble
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discrimination
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9. Accessibility

10. Right to life

11. Situations of risk and 

humanitarian emergencies

12. Equal recognition before the law

13. Access to justice

14. Liberty and security of the person

15. Freedom from torture or cruel, 

inhuman or degrading treatment 

or punishment

16. Freedom from exploitation, 

violence and abuse

17. Protecting the integrity of the 

person

18. Liberty of movement and 

nationality
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16. Freedom from exploitation, 

violence and abuse

17. Protecting the integrity of the 

person

18. Liberty of movement and 

nationality

CRPD (2)CRPD (2)

19. Living independently and being 

included in the community

20. Personal mobility

21. Freedom of expression and 

opinion, and access to 

information

22. Respect for Privacy

23. Respect for home and family

24. Education

25. Health

26. Habilitation and rehabilitation

27. Work and employment

19. Living independently and being 

included in the community

20. Personal mobility

21. Freedom of expression and 

opinion, and access to 

information

22. Respect for Privacy

23. Respect for home and family

24. Education

25. Health

26. Habilitation and rehabilitation

27. Work and employment

28. Adequate standard of living 

and social protection

29. Participation in political and 

public life

30. Participation in cultural life, 

recreation, leisure and sport

31. Statistics and data collection

32. International cooperation

33. National implementation and 

monitoring

Articles 34-50 provide for 

Implementation and monitoring

Optional Protocol

28. Adequate standard of living 

and social protection

29. Participation in political and 

public life

30. Participation in cultural life, 

recreation, leisure and sport

31. Statistics and data collection

32. International cooperation

33. National implementation and 

monitoring

Articles 34-50 provide for 

Implementation and monitoring

Optional Protocol
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Purpose of the CRPD – Article 1Purpose of the CRPD – Article 1

 Promote, protect and ensure the full and equal 

enjoyment of all human rights and fundamental 

freedoms by persons with disabilities, and to 

promote respect for their inherent dignity.

 Promote, protect and ensure the full and equal 

enjoyment of all human rights and fundamental 

freedoms by persons with disabilities, and to 

promote respect for their inherent dignity.

Discrimination – Article 2Discrimination – Article 2

 means any distinction, exclusion or restriction 

on the basis of disability which has the purpose 

or effect of impairing or nullifying the 

recognition, enjoyment or exercise, on an 

equal basis with others, of all human rights and 

fundamental freedoms in the political, 

economic, social, cultural, civil or any other 

field.  It includes all forms of discrimination, 

including denial of reasonable accommodation

 means any distinction, exclusion or restriction 

on the basis of disability which has the purpose 

or effect of impairing or nullifying the 

recognition, enjoyment or exercise, on an 

equal basis with others, of all human rights and 

fundamental freedoms in the political, 

economic, social, cultural, civil or any other 

field.  It includes all forms of discrimination, 

including denial of reasonable accommodation
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Reasonable Accommodation –

Article 2

Reasonable Accommodation –

Article 2

 means necessary and appropriate modification 

and adjustments not imposing a 

disproportionate or undue burden, where 

needed in a particular case, to ensure to 

persons with disabilities the enjoyment or 

exercise on an equal basis with others of all 

human rights and fundamental freedoms;

 means necessary and appropriate modification 

and adjustments not imposing a 

disproportionate or undue burden, where 

needed in a particular case, to ensure to 

persons with disabilities the enjoyment or 

exercise on an equal basis with others of all 

human rights and fundamental freedoms;

General Principles – Article 3General Principles – Article 3

 Respect for inherent dignity, individual autonomy 

including the freedom to make one's own 

choices, and independence of persons;

 Non-discrimination;

 Full and effective participation and inclusion in 

society;

 Respect for difference and acceptance of 

persons with disabilities as part of human 

diversity and humanity;

 Respect for inherent dignity, individual autonomy 

including the freedom to make one's own 

choices, and independence of persons;

 Non-discrimination;

 Full and effective participation and inclusion in 

society;

 Respect for difference and acceptance of 

persons with disabilities as part of human 

diversity and humanity;
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General Principles (2)General Principles (2)

 Equality of opportunity;

 Accessibility;

 Equality between men and women;

 Respect for the evolving capacities of children 

with disabilities and respect for the right of 

children with disabilities to preserve their 

identities.

 Equality of opportunity;

 Accessibility;

 Equality between men and women;

 Respect for the evolving capacities of children 

with disabilities and respect for the right of 

children with disabilities to preserve their 

identities.

General Obligations – Article 4General Obligations – Article 4

Include:

 To adopt all appropriate legislative …

 To take all appropriate measures, including 

modifying, abolishing existing laws …

 To protect and promote human rights for 

persons with disabilities in all activities

 To take appropriate measures to eliminate 

discrimination

 To take various actions to ensure accessibility

Include:

 To adopt all appropriate legislative …

 To take all appropriate measures, including 

modifying, abolishing existing laws …

 To protect and promote human rights for 

persons with disabilities in all activities

 To take appropriate measures to eliminate 

discrimination

 To take various actions to ensure accessibility
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General Obligations (2)General Obligations (2)

 Economic, Social and Cultural Rights

 Commitment to progressive realization

 Minimum Core obligations

 Some with immediate effect

 Progressive realization measurement indicators

 (Respect, Protect, Fulfill)

 Duty to consult and involve people with 

disabilities

 Economic, Social and Cultural Rights

 Commitment to progressive realization

 Minimum Core obligations

 Some with immediate effect

 Progressive realization measurement indicators

 (Respect, Protect, Fulfill)

 Duty to consult and involve people with 

disabilities

Equality and non-discriminationEquality and non-discrimination

 All equal before and under the law

 State Parties shall prohibit all discrimination and 

guarantee … equal and effective legal protection

 State Parties shall ensure reasonable 

accommodation is provided

 Positive action permissible

 All equal before and under the law

 State Parties shall prohibit all discrimination and 

guarantee … equal and effective legal protection

 State Parties shall ensure reasonable 

accommodation is provided

 Positive action permissible
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Awareness-raising – Article 8Awareness-raising – Article 8

 Adopt immediate, effective and appropriate 

measures to:

 Raise awareness

 Foster respect

 Combat stereotypes

 Promote positive awareness

 Adopt immediate, effective and appropriate 

measures to:

 Raise awareness

 Foster respect

 Combat stereotypes

 Promote positive awareness

Awareness raising – Article 8(2)Awareness raising – Article 8(2)

 Measures to include:

 Initiating and maintaining public awareness 

campaigns

 Nurture receptiveness

 Promote positive perceptions

 Foster respect for the rights of persons with 

disabilities

 Impact in particular on the right to Public and 

Cultural Life, and the right to Education

 Measures to include:

 Initiating and maintaining public awareness 

campaigns

 Nurture receptiveness

 Promote positive perceptions

 Foster respect for the rights of persons with 

disabilities

 Impact in particular on the right to Public and 

Cultural Life, and the right to Education



11

Accessibility – Article 9Accessibility – Article 9

 To enable persons with disabilities to live 

independently and participate fully in all 

aspects of life, State Parties shall take 

appropriate measures

 Ensure that the ‘environment’ is accessible 

 Identify and eliminate obstacles and barriers to 

accessibility

 Terms are broadly defined.

 To enable persons with disabilities to live 

independently and participate fully in all 

aspects of life, State Parties shall take 

appropriate measures

 Ensure that the ‘environment’ is accessible 

 Identify and eliminate obstacles and barriers to 

accessibility

 Terms are broadly defined.

Structural ImportanceStructural Importance

 Articles 3-9 are cross-cutting principles to be 

applied in all aspects and rights contained in 

the convention

 Broadly speaking:

 Articles 10-23 and 29 are civil and political 

rights

 Articles 24-28 and 30 are economic, social and 

cultural rights.

 Articles 3-9 are cross-cutting principles to be 

applied in all aspects and rights contained in 

the convention

 Broadly speaking:

 Articles 10-23 and 29 are civil and political 

rights

 Articles 24-28 and 30 are economic, social and 

cultural rights.
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Implementation and MonitoringImplementation and Monitoring

 Conference of States Parties

 Meet to consider matters with regard to implementation of 

the Convention

 4th meeting held in September 2011

 Committee on the Rights of Persons with 

Disabilities

 Body of independent experts which monitor 

implementation of the Convention by States Parties

 States parties are obliged to submit regular reports to the 

Committee on how the rights are being implemented. 

 Optional Protocol

 Conference of States Parties

 Meet to consider matters with regard to implementation of 

the Convention

 4th meeting held in September 2011

 Committee on the Rights of Persons with 

Disabilities

 Body of independent experts which monitor 

implementation of the Convention by States Parties

 States parties are obliged to submit regular reports to the 

Committee on how the rights are being implemented. 

 Optional Protocol

Optional ProtocolOptional Protocol

 This gives the Committee on the Rights of 

Persons with Disabilities to examine individual 

complaints of alleged violations of the the 

Convention.

 Committee members may also conduct 

inquiries into allegations of grave or systemic 

violations of the Convention.

 This gives the Committee on the Rights of 

Persons with Disabilities to examine individual 

complaints of alleged violations of the the 

Convention.

 Committee members may also conduct 

inquiries into allegations of grave or systemic 

violations of the Convention.
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National Monitoring and 

Implementation – Article 33

National Monitoring and 

Implementation – Article 33

 National focal points within government for the 

implementation of the Convention

 Maintain or develop independent mechanisms 

to “promote, protect and monitor,” the 

implementation of the convention.

 Involve civil society, particularly persons with 

disabilities …

 National focal points within government for the 

implementation of the Convention

 Maintain or develop independent mechanisms 

to “promote, protect and monitor,” the 

implementation of the convention.

 Involve civil society, particularly persons with 

disabilities …
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SPECIFIC SUBSTANTIVE OBLIGATIONS 

UNDER THE UNCRPD (EDUCATION, HEALTH, 
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UNCRPDUNCRPD

 Imposes duties on the State

 Does not bestow individual rights

 Imposes duties on the State

 Does not bestow individual rights
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No New RightsNo New Rights

 UNCRPD

 Complement existing human rights treaties

 Clarifies the obligations and legal duties of 

states

 Ensure the equal enjoyment of human rights by 

all persons with disabilities

 UNCRPD

 Complement existing human rights treaties

 Clarifies the obligations and legal duties of 

states

 Ensure the equal enjoyment of human rights by 

all persons with disabilities

UNCRPDUNCRPD

 25 paragraphs in the preamble

 Article 1 - The purpose of the Convention

 Article 2 - Key Definition

 Articles 3-9 - Articles of general application

 Article 10-30 - Substantive rights

 Article 34-50  - Implementation and Monitoring

 25 paragraphs in the preamble

 Article 1 - The purpose of the Convention

 Article 2 - Key Definition

 Articles 3-9 - Articles of general application

 Article 10-30 - Substantive rights

 Article 34-50  - Implementation and Monitoring
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Structure of the CRPDStructure of the CRPD

 Articles 3-9 are cross-cutting principles to be 

applied in all aspects and rights contained in 

the Convention.  

 Articles 3-9 are cross-cutting principles to be 

applied in all aspects and rights contained in 

the Convention.  

General Principles - Article 3General Principles - Article 3

 Respect for inherent dignity, … including 

freedom to make one’s own choices …

 Non-discrimination

 Full and effective participation and inclusion 

 Respect for difference

 Equality of Opportunity

 Accessibility

 Equality between men and women

 Respect for evolving capacities of children …

 Respect for inherent dignity, … including 

freedom to make one’s own choices …

 Non-discrimination

 Full and effective participation and inclusion 

 Respect for difference

 Equality of Opportunity

 Accessibility

 Equality between men and women

 Respect for evolving capacities of children …
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General ObligationsGeneral Obligations

 Numerous duties imposed upon States Parties 

including the obligation to legislate

 Economic,Social and Cultural Rights, duty to 

progressively realize these rights

 Some are immediately applicable

 Duty to consult

 Numerous duties imposed upon States Parties 

including the obligation to legislate

 Economic,Social and Cultural Rights, duty to 

progressively realize these rights

 Some are immediately applicable

 Duty to consult

General Principles apply to the 

range of Rights

General Principles apply to the 

range of Rights

 Civil and Political

 Articles 10-23 and 29

 Economic, Social and Cultural 

 Articles 24-28 and 30

 Civil and Political

 Articles 10-23 and 29

 Economic, Social and Cultural 

 Articles 24-28 and 30
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Civil and Political RightsCivil and Political Rights

 Traditionally viewed as rights that protect the 

individual’s freedom from unwarranted State 

infringement

 Often described as

 Negative State obligations

 Minimal Cost implications

 Capable of immediate enforcement

 Traditionally viewed as rights that protect the 

individual’s freedom from unwarranted State 

infringement

 Often described as

 Negative State obligations

 Minimal Cost implications

 Capable of immediate enforcement

Economic, Social and Cultural RightsEconomic, Social and Cultural Rights

 These rights are described as positive rights 

that require State action, thought to have 

significant cost implications.  As a result the 

legal obligations is often of a different nature, 

States have a duty to:

 Respect, protect and fulfill

 Progressive realization

 These rights are described as positive rights 

that require State action, thought to have 

significant cost implications.  As a result the 

legal obligations is often of a different nature, 

States have a duty to:

 Respect, protect and fulfill

 Progressive realization
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Civil and Political RightsCivil and Political Rights

 Privacy

 Participation in political and public life

 Participation in cultural life

 Privacy

 Participation in political and public life

 Participation in cultural life

Respect for privacy – Article 22Respect for privacy – Article 22

 Regardless of where a person lives or their 

living arrangements they should not be subject 

to:

 Arbitrary or unlawful interference with privacy

 Unlawful attacks on honour or reputation

 Right to protection from same

 State parties will protect privacy of personal, 

health, and rehabilitation information on an 

equal basis with others.

 Regardless of where a person lives or their 

living arrangements they should not be subject 

to:

 Arbitrary or unlawful interference with privacy

 Unlawful attacks on honour or reputation

 Right to protection from same

 State parties will protect privacy of personal, 

health, and rehabilitation information on an 

equal basis with others.
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Participation in political and public 

life – Article 29

Participation in political and public 

life – Article 29

 State parties shall guarantee …

 Right to vote and be elected

 Voting procedures are accessible

 Protect secret ballot

 Voting assistance

 Actively promote participation …

 Non-governmental organizations

 Forming and joining organizations of persons 

with disabilities

 State parties shall guarantee …

 Right to vote and be elected

 Voting procedures are accessible

 Protect secret ballot

 Voting assistance

 Actively promote participation …

 Non-governmental organizations

 Forming and joining organizations of persons 

with disabilities

Participation in Cultural Life, 

Recreation, Leisure and Sport

Participation in Cultural Life, 

Recreation, Leisure and Sport

 This right contains a number of elements:

 Access to cultural materials

 Access to television, film, 

 Access to theatre, museums, libraries … as far 

as possible  

 The opportunity to develop and utilize Persons 

with disabilities own creative and artistic 

abilities

 Address the issue of intellectual property rights 

 This right contains a number of elements:

 Access to cultural materials

 Access to television, film, 

 Access to theatre, museums, libraries … as far 

as possible  

 The opportunity to develop and utilize Persons 

with disabilities own creative and artistic 

abilities

 Address the issue of intellectual property rights 
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Participation in Cultural Life, 

Recreation, Leisure and Sport (2)

Participation in Cultural Life, 

Recreation, Leisure and Sport (2)

 Recognition of Linguistic identity

 State Parties shall

 Promote mainstream sporting activities

 Disability specific sporting activities

 Access to sporting, recreational venues

 Children with disabilities have equal access and 

participation rights

 Access to services

 Recognition of Linguistic identity

 State Parties shall

 Promote mainstream sporting activities

 Disability specific sporting activities

 Access to sporting, recreational venues

 Children with disabilities have equal access and 

participation rights

 Access to services

Economic, Social and Cultural 

Rights

Economic, Social and Cultural 

Rights

 Education

 Health

 Adequate standard of living and social 

protection  

 Education

 Health

 Adequate standard of living and social 

protection  
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Education – Article 24Education – Article 24

 Focus is on inclusive education directed to;

 The full development of human potential

 The development by persons with disabilities of 

their personality, talents … to their fullest 

potential;

 Focus is on inclusive education directed to;

 The full development of human potential

 The development by persons with disabilities of 

their personality, talents … to their fullest 

potential;

Education (2)Education (2)

 State Parties shall ensure that Persons with 

Disabilities are not:

 Excluded from the general education system, 

particularly from free and compulsory primary 

education 

 Access quality education equally with others

 Reasonable accommodation provided

 Receive support required … to facilitate 

education

 State Parties shall ensure that Persons with 

Disabilities are not:

 Excluded from the general education system, 

particularly from free and compulsory primary 

education 

 Access quality education equally with others

 Reasonable accommodation provided

 Receive support required … to facilitate 

education
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Education (3)Education (3)

 Life and social development skills

 Braille and alternative methods 

 Sign language

 Education in the most appropriate setting for 

blind, deaf and deafblind

 This provision provides a challenge to the notion 

of mainstreaming

 Life and social development skills

 Braille and alternative methods 

 Sign language

 Education in the most appropriate setting for 

blind, deaf and deafblind

 This provision provides a challenge to the notion 

of mainstreaming

Health – Article 25Health – Article 25

 State Parties, recognize the right to attainable 

standard of health without discrimination

 Same range, quality and standard of free or 

affordable health care

 Provide disability specific services such as early 

intervention 

 Services close to peoples home 

 Requirement on health professionals

 Prohibit and prevent discrimination

 State Parties, recognize the right to attainable 

standard of health without discrimination

 Same range, quality and standard of free or 

affordable health care

 Provide disability specific services such as early 

intervention 

 Services close to peoples home 

 Requirement on health professionals

 Prohibit and prevent discrimination
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Adequate standard of living and 

social protection – Article 28

Adequate standard of living and 

social protection – Article 28

 Adequate standard of living including:

 Food

 Clothing

 Housing

 Social Protection including:

 Clean water

 Appropriate and affordable services

 Respite, training, counseling …

 Housing

 Adequate standard of living including:

 Food

 Clothing

 Housing

 Social Protection including:

 Clean water

 Appropriate and affordable services

 Respite, training, counseling …

 Housing

Progressive RealizationProgressive Realization

 Article 4(2)

 To take measures to the maximum of their 

available resources … with a view to achieving 

progressively the full realization of these rights

 Some obligations have immediate effect

 Article 4(2)

 To take measures to the maximum of their 

available resources … with a view to achieving 

progressively the full realization of these rights

 Some obligations have immediate effect
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ICESCR - General Comment No. 3 ICESCR - General Comment No. 3 

 Full realization may be achieved progressively

 “Steps towards that goal must be taken within 

a reasonably short time after the Covenant’s 

entry into force for the States concerned.  Such 

steps should be deliberate, concrete and 

targeted as clearly as possible towards 

meeting the obligations recognized in the 

Covenant.”

 Full realization may be achieved progressively

 “Steps towards that goal must be taken within 

a reasonably short time after the Covenant’s 

entry into force for the States concerned.  Such 

steps should be deliberate, concrete and 

targeted as clearly as possible towards 

meeting the obligations recognized in the 

Covenant.”

Eide’s formulationEide’s formulation

 Ensure

 Protect

 Promote

 Ensure

 Protect

 Promote
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Articles 3-9 apply to all rightsArticles 3-9 apply to all rights

 Discrimination is prohibited on the basis of 

disability in relation to the full spectrum of 

rights within the Convention

 Discrimination includes the duty to provide 

reasonable accommodation.  

 Articles 3-9 provide significant potential in 

assisting in the progressive realization of these 

rights.

 Discrimination is prohibited on the basis of 

disability in relation to the full spectrum of 

rights within the Convention

 Discrimination includes the duty to provide 

reasonable accommodation.  

 Articles 3-9 provide significant potential in 

assisting in the progressive realization of these 

rights.

ConclusionConclusion

 UN CRPD is in its infancy

 EU ratifying human rights Treaties also new

 Two ways to go:

 Minimalist and attempt to avoid implications of 

UN CRPD

 Generous and attempt to fulfill human rights of 

all.

 UN CRPD is in its infancy

 EU ratifying human rights Treaties also new

 Two ways to go:

 Minimalist and attempt to avoid implications of 

UN CRPD

 Generous and attempt to fulfill human rights of 

all.
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The UNCRPD as an 
interpretation tool and legal 

status under EU law

Is there room for direct effect?

Is there room for direct effect ?

Since its ratification by the EU, the
UNCPRD has become an integral part of
the EU law. Therefore, can individuals
make claims to individual rights based on
the UNCPRD which their national courts
must directly apply as part of the EU law ?
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What if UNCPRD provisions have 
direct effect ?

The UNCPRD provisions create rights 
which individuals may rely on before 
domestic courts

The domestic courts must apply them

They are supreme to any conflicting 
national provisions

Direct effect in the international legal order

A matter of national legal tradition
 “Dualist” tradition : international laws does not

exist for citizens as laws. International law has
to be national law as well, or it is no law at all.
If a state accepts a treaty but does not adapt its
national law in order to conform to the treaty or
does not create a national law explicitly
incorporating the treaty, then it violates
international law but citizens cannot rely on it
and judges cannot apply it.

 “Monist” tradition : a citizen who is being
prosecuted by his state for violating a national
law, can invoke the human rights treaty in a
domestic court and can ask the judge to apply
this treaty and to decide that the national law is
invalid. He or she does not have to wait for
national law that translates international law.
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Direct effect in European Union law

In the Van Gend and Loos Case
(case 26/62), ECJ ruled that the
Community legal order constitutes a
“ new legal order of international law” in
which the EC Treaty imposes legal
obligations and confers legal rights on
individuals and these obligations/rights
are enforceable in the national courts.

About Van Gend and Loos

 Article 30 (then Art 12) of the Treaty : “Customs
duties on imports and exports and charges
having equivalent effect shall be prohibited
between Member States”

 Mr Van Gend was charged an 8% import tariff on
good X from Germany into Netherlands based on
a Dutch regulation in force since 1960. The EC
Treaty had come into force in 1958. Mr Van Gend
challenged tariff as unlawful.

 Preliminary ruling from Dutch Court under Art
234 (ex 177) : “Does article 30 (ex 12) have
direct application in national law in the sense that
nationals of Member states may, on the basis of
this Article, lay claim to rights which the national
court must protect?”
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The Van Gend and Loos ruling

 The Treaty does not have a provision on direct
effect.

 For the ECJ, it is necessary to consider the “spirit,
the general scheme and the wording” of these
provisions.

 Objective of the Treaty is to create a common
market-of direct concerned to interested parties.
This implies the Treaty is more than just an
agreement between states

 The Community constitutes a new legal order for
the benefit of which States have limited their
sovereign rights...the subjects of which comprise
the Member States and their nationals.
Independently of national legislation, Community
law therefore imposes obligations on individuals
and also confers individual rights.

But they are restrictive conditions 
for direct effect

The provision in the Treaty :
 must be clear, unconditional, 

negative
 must require no legislative 

intervention by states
 must be capable of same 

interpretation in all Member States
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Some provisions have also a 
“Horizontal direct effect”

Defrenne v Sabena (case 43/75) :

Art 157 (then 119) states that Member States
“shall ensure that the principle of equal pay for
male and female workers for equal work or
work of equal value is applied”

Article 157 (then 119) confers individual rights
which must be protected. The fact that the
Article is addressed to Member States does not
prevent such rights being conferred on
individuals

Art 157 (then 119), being mandatory, extends
to all agreements intended to regulate paid
labour collectively.

Direct effect of EU Secondary 
legislation

Decisions
– Binding in their entirety upon those to whom it

is addressed (not general, but specific)

Regulations
– Directly applicable in all member states. They

are self-executing

Directives
– Not directly applicable-no self-executing

character. Transposition is in principle required
but they are exceptions (non implementation,
precise and clear)



6

About the status of international 
agreements in the EU legal order

 Article 216 of the Treaty : the international
agreements concluded by the Community are
binding for both the EC institutions and the
Member States

 As a general rule, international agreements
properly concluded by the Community prevail
over EC secondary law and national provisions

 Once included in the EC legal order, international
agreements are subject to the judicial control of
the ECJ

Status of the UNCPRD in the EU 
legal order

The European Union acceded to UN
Convention on the Rights of Persons with
Disabilities, with the Council Decision
2010/48/EC, formally adopted on 26
November 2009

The instrument of ratification was
deposited in December 2010, after the
adoption of a Code of Conduct by the
Council.
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The UNCPRD ratification as a first 
time in history

The EU competence to conclude the
UNCPRD derived from former Article. 13
introduced by the Amsterdam Treaty
(1997)

 It is the first time ever that the EU
becomes a party to an international
human rights treaty

 It is also the first time that an
intergovernmental organization join a
United Nations human rights treaty.

The UNCPRD as a mixed agreement
 Mixed agreements are signed and concluded by

the EU and its Member States on the one hand,
and by a Third Party on the other hand

 Mixity is due to the fact that. part of an
international agreement falls within the scope of
the EU powers and part within the scope of the
powers of the Member States

 The UNCRPD, as other multilateral agreements
that make provision for participation by regional
organisations such as the EU alongside its Member
States, provides for a Declaration of competence
by the regional organization, specifying which
areas of the agreement fall within the competence
of the Regional organization and which within that
of its Member States
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Scope of the control of the  ECJ on 
mixed agreements

The ECJ have no right to rule on them :
 If there is truly no Union law on the matter

(Case C-431/05 Merck Genericos)

 If it deals with area largely covered by
Community Law, but not the precise
subject matter (Case C-239/03 Commission
v France -Etang de Berre)

15

Effects of international agreements 
concluded by the Community in the 
EC’s legal order

 The ECJ has adopted a “monist” approach for
evaluating the legal effects of international
agreements: an international agreement has
legal effect in the EU legal order and does not
require further acts of implementation, as a
regulation or directive (Case 181/73,
Haegeman/ État Belge)

 AND Under certain condition can international
agreements be invoked before the court by an
individual; there is direct effect (Demirel -
Case 12/86)
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About Demirel

 The Agreement Establishing an Association
between the European Economic Community and
Turkey provides some key provisions regarding
the free movement of workers (admission and
residence , right to equal treatment…)

 The ECJ stated that many provisions of the
agreement are programmatic in nature and “are
not sufficiently precise and unconditional to be
capable of governing directly movement of
workers” (Case 12/86 Demirel)

 However some provisions are sufficiently precise
and can thus be relied upon directly by workers
(Case C-192/89 Sevince)

Precision and unconditionality

 Example of provision not having direct effect :
Art. 12 AA: The Contracting Parties agree to be
guided by Articles 48, 49 and 50 the Treaty
establishing the Community for the purpose of
progressively securing freedom of movement for
workers between them.”

 Example of provision having direct effect : Art 37
AP: “As regards conditions of work and
remuneration, the rules which each Member
State applies to workers of Turkish nationality
employed in the Community shall not
discriminate on grounds of nationality between
such workers and workers who are nationals of
other Member States of the Community”.
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In a nutshell

Have direct effect the provisions of the 
CRPD which :
–address areas already largely covered

by Community law
–are sufficiently clear, precise and

unconditional so as to have direct effect
under the standard established by the
ECJ

Are there any ?

The UNCPRD has an interpretation 
tool of European Union  

The ECJ case law leaves the door open to 
the review of EU measures in light of the 
UNCRPD, in particular when interpretating
EU and national anti-discrimination laws in 
respect to disability as it was introduced in 
the European Union through the Council 
Directive 2000/78/EC of 27 November 
2000 establishing a general framework for 
equal treatment in employment and 
occupation.
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The EU Charter of fundamental rights

Article 6 (1) EU Treaty:
“The Union recognises the rights,
freedoms and principles set out in the
Charter of Fundamental Rights of the
European Union of 7 December 2000, as
adapted at Strasbourg on 12 December
2007, which shall have the same legal
value as the Treaties”.

Disability in the Charter

The Charter includes two explicit
references to disability and contains other
provisions which are of interest for
persons with disabilities
– Art. 21 of the Charter lists disability as one of

the grounds on which discrimination must be
prohibited

– Art. 26 deals with the “Integration of persons
with disabilities” and states: “The Union
recognises and respects the right of persons
with disabilities to benefit from measures
designed to ensure their independence, social
and occupational integration and participation
in the life of the community”.
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Scope of application of the Charter

Art. 51 : “The provisions of this Charter are
addressed to the institutions and bodies of
the Union with due regard for the principle of
subsidiarity and to the Member States only
when they are implementing Union law”

“This Charter does not establish any new
power or task for the Community or the
Union, or modify powers and tasks defined
by the Treaties”

Conclusion
The inclusion of fundamental rights into

primary EU law could lead the ECJ to
attribute binding ‘direct effect’, vertical
and horizontal, to provisions of the
Charter.

However those provisions would have to
to meet at least the same standards as
those of the UNCPRD

The ECJ may be aided by the provisions of
the UNCRPD in interpreting the scope of
the Charter.
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Non-discrimination and reasonable accommodation 
under EU Law and beyond: definitions, scope, 
interpretation by the Court of Justice and the 
possible impact of the CRPD

Prof. Lisa Waddington, European Disability 
Forum Chair in European Disability Law, 
Maastricht University

Faculty of Law

Structure of Presentation:
1. The EU and the CRPD – general legal implications 
for the EU.
2. The CRPD, non-discrimination and reasonable 
accommodation.
3. EU law, non-discrimination and reasonable 
accommodation.
4. Possible tensions between EU law and CRPD with 
regard to non-discrimination and reasonable 
accommodation.
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1. The EU and the CRPD
• Nov. 2009 - the Council adopted a Decision to 

conclude – or ratify – the Convention.

• Dec. 2010 - the EU concluded the Convention.

• The Convention is a “mixed agreement” – an 
international agreement covering fields in which 
both the EU and the Member States have 
competence to act.

Faculty of Law

1. The EU and the CRPD (2)
• Three possible scenarios describe the respective 

competence of the EU and the Member States:

• EU has exclusive competence to act in a certain area
• Member States have competence to act in a certain 

area
• EU and Member States share the competence to act 

in a certain area

• Combating discrimination is an area of shared 
competence.
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2. CRPD, Non-Discrimination and 
Reasonable Accommodation
A. Specific CRPD Articles

• Article 2 of the Convention defines “discrimination 
on the basis of disability” very broadly to mean:

“any distinction, exclusion or restriction on the basis 
of disability which has the purpose or effect of 
impairing or nullifying the recognition, enjoyment or 
exercise, on an equal basis with others, of all human 
rights and fundamental freedoms in political, 
economic, social, cultural, civil or any other field. It 
includes all forms of discrimination, including denial of 
reasonable accommodation”

Faculty of Law

2. CRPD, Non-Discrimination and 
Reasonable Accommodation (2)

• Article 3 lists the general principles of the 
Convention. These include non-discrimination and 
equality of opportunity. 

• Article 4 establishes general obligations for State 
Parties.

This includes the obligation to “take all appropriate 
measures to eliminate discrimination on the basis of 
disability by any person, organization or private 
enterprise”.
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2. CRPD, Non-Discrimination and 
Reasonable Accommodation (3)
Article 5 – equality and non-discrimination
(1) State Parties recognise that all persons are equal 
before and under the law
(2) States Parties shall prohibit all discrimination on 
the basis of disability and guarantee to persons with 
disabilities equal and effective legal protection against 
discrimination on all grounds.
(3) States parties shall take all appropriate steps to 
ensure that reasonable accommodation is provided.
(4) Measures which are necessary to accelerate or 
achieve de facto equality of persons with disabilities 
shall not be considered discrimination.

Faculty of Law

• Article 9 – accessibility.

• Article 27 – employment.

• Non-discrimination is an obligation that applies 
across the Convention.
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B. Reasonable Accommodation
• CRPD defines a failure to make a reasonable 

accommodation as a form of discrimination. 
• Reasonable accommodation builds on the 

understanding that only applying a formal approach 
to non-discrimination will do little to help many 
people with disabilities.

• Reasonable accommodation recognizes the 
relevance of “impairment” - if one ignores the 
impact of an impairment, and treats a person with a 
disability in exactly the same way as one treats a 
person without a disability, a de facto situation of 
inequality will arise. 

Faculty of Law

B. Reasonable Accommodation (2)
• The notion of reasonable accommodation was 

developed to address this situation. 
• Requires a covered party to take account of the 

characteristics related to disability, and to 
accommodate them by, e.g. changing the physical 
environment.

• “Instead of requiring disabled people to conform to 
existing norms, the aim is to develop a concept of 
equality which requires adaptation and change.” 
(Sandra Fredman).

• This obligation to accommodate is not unlimited – and 
is subject to the requirement that the accommodation 
does not result in a disproportionate burden.
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C. Concept of disability under CRPD

• The Convention is clearly founded upon the social 
model of disability:

• “Persons with disabilities include those who have 
long-term physical, mental, intellectual or sensory 
impairments which in interaction with various 
barriers may hinder their full and effective 
participation in society on an equal basis with 
others.”

Faculty of Law

3. EU law, non-discrimination and 
reasonable accommodation – the 
Employment Equality Directive 
(2000/78)
• The Directive prohibits discrimination with regard to 

employment and vocational training on grounds of 
religion or belief, sexual orientation, age and 
disability.
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A. The Employment Equality Directive 
defines four forms of action as 
discrimination
• direct discrimination
• indirect discrimination
• harassment 
• instruction to discriminate against another person

Faculty of Law

Direct discrimination

• “where one person is treated less favourably than 
another is, has been or would be treated in a 
comparable situation” on the ground of disability

• It is important that the less favourable treatment is 
on the ground of disability. It is not necessary that 
the person complaining of direct discrimination 
actually has a disability him or herself.
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Indirect Discrimination

• where an apparently neutral provision, criterion or 
practice would put persons having a particular 
disability at a particular disadvantage compared 
with other persons, unless that provision, criterion 
or practice is objectively justified by a legitimate 
aim, and the means of achieving that aim are 
appropriate and necessary.

Faculty of Law

Harassment
• where unwanted conduct related to the ground of 

disability takes place with the purpose or effect of 
violating the dignity of a person and of creating an 
intimidating, hostile, degrading, humiliating or 
offensive environment.

• Harassment needs to be on the ground of disability 
- individuals are protected from harassment on the 
grounds of disability, even if they are not disabled 
themselves. 
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Instruction to discriminate

• instruction to discriminate is defined as a form of 
discrimination.

Faculty of Law

B. Reasonable Accommodation (1)
• “In order to guarantee compliance with the 

principle of equal treatment in relation to persons 
with disabilities, reasonable accommodation shall be 
provided. This means that employers shall take 
appropriate measures, where needed in a particular 
case, to enable a person with a disability to have 
access to, participate in, or advance in employment, 
or to provide training for such a person, unless such 
measures would impose a disproportionate burden 
on the employer. When this burden is, to a 
sufficient extent, remedied by existing measures as 
an element of disability policy in the Member State, 
it should not be considered disproportionate.”

•
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B. Reasonable Accommodation (2)
• The Directive requires an individualised 

accommodation to meet the needs of a particular 
individual.

• The Directive does not explicitly define a denial of 
an accommodation as a form of discrimination. 

Faculty of Law

What is an accommodation?
• Recital 20:
“Appropriate measures should be provided, i.e. 
effective and practical measures to adapt the 
workplace to the disability, for example adapting 
premises and equipment, patterns of working time, 
the distribution of tasks or the provision of training or 
integration resources.”

• Accommodation requirement applies to all aspects 
of the employment and employment related 
benefits.
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What is a disproportionate burden?
• Recital 21:
“To determine whether the measures in question give 
rise to a disproportionate burden, account should be 
taken in particular of the financial and other costs 
entailed, the scale and financial resources of the 
organisation or undertaking and the possibility of 
obtaining public funding or any other assistance.”

Faculty of Law

C. Who is regarded as a person with a 
disability? (1)

• Case C-13/05, Chacón Navas
Court defined disability for the purposes of the 
Directive as:
“a limitation which results in particular from physical, 

mental or psychological impairments and which hinders the 
participation of the person concerned in professional life” 
(para. 43). 
For any limitation to be regarded as a “disability”, “it 
must be probable that it will last for a long time” 
(para. 45). 
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C. Who is regarded as a person with a 
disability? (2)

• “Disability” is different from “sickness”, and there is 
nothing in the Directive “to suggest that workers 
are protected by the prohibition of discrimination on 
grounds of disability as soon as they develop any 
type of sickness”.  

• Court’s definition of disability is “autonomous and 
uniform”. 

• Sickness could not be added to the list of grounds 
covered by the Directive.  

Faculty of Law

C. Who is regarded as a person with a 
disability? (3)

• But judgment may leave the way open for people 
who have a long term illness which does cause the 
required degree of limitation to be regarded as 
disabled for the purposes of the directive.
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4. Possible tensions between EU law 
and CRPD with regard to non-
discrimination and reasonable 
accommodation

Faculty of Law

A. CRPD does not refer to direct and 
indirect discrimination explicitly

• CRPD prohibits all forms of discrimination – but is 
not specific in listing particular kinds of 
discrimination, such as direct and indirect.

• The EU directive specifically refers to direct and 
indirect discrimination, harassment and instruction 
to discriminate.

• The EU approach is still fully compatible with the 
Convention.



14

Faculty of Law

B. CRPD defines a failure to make a 
reasonable accommodation as a form 
of discrimination

• CRPD specifically defines a failure to make a 
reasonable accommodation as a form of 
discrimination.

• The EU directive is not specific on this point. 
However, Article 5 of the directive is clearly framed 
in terms of the equality paradigm.

Faculty of Law

B. CRPD defines a failure to make a 
reasonable accommodation as a form 
of discrimination
• Possible solutions:

• EU directive should be interpreted in such a way 
that a failure to provide a reasonable 
accommodation should be regarded as a form of 
discrimination.

• Member States which have ratified CRPD should 
ensure national law defines a failure in such a way. 
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C. CRPD approach to disability v. 
definition of disability in the Chacón 
Navas judgment (1)
• Court of Justice defined disability as, “a limitation 

which results in particular from physical, mental or 
psychological impairments and which hinders the 
participation of the person concerned in professional 
life”

• This definition is based on medical model of 
disability. 

Faculty of Law

C. CRPD approach to disability v. 
definition of disability in the Chacón 
Navas judgment (2)

• CRPD: “Persons with disabilities include those who 
have long-term physical, mental, intellectual or 
sensory impairments which in interaction with 
various barriers may hinder their full and effective 
participation in society on an equal basis with 
others.”

• This is based on the social model of disability.
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D. Broad scope of CRPD v. Limitation of 
EU Disability Non-Disability Law to 
Employment and Vocational Training
• The 2008 Commission proposal for a further non-

discrimination directive going beyond employment 
is controversial and unlikely to be adopted.

• Combatting discrimination is an area of shared 
competence. As long as the EU has not acted, 
competence and responsibility lies with the 
individual Member States, most of which are bound 
by the CRPD.

• For the future: an EU Accessibility Act?
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Definitions

• Accessibility versus reasonable 

accommodation?
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UNCRPD

Preamble

Recognising the importance of accessibility to 
the physical social economic cultural 
environment, to health and education and to 
information and communication, in enabling 
persons with disabilities to fully enjoy all 
human rights and fundamental freedoms

Discrimination –

Article 2

Discrimination on the basis of disability 
means any distinction, exclusion or 
restriction on the basis of disability 
which has the purpose or effect of 
impairing or nullifying the recognition, 
enjoyment or exercise on an equal 
basis with others of all human rights and 
fundamental freedoms in the political, 
economic, social cultural, civil or any 
other field…



3

Article 

9

1. To enable persons with disabilities to live independently and 
participate fully in all aspects of life, States Parties shall take 
appropriate measures to ensure to persons with disabilities 
access on an equal basis with others to the physical 
environment, to transportation, to information and 
communications including information and communications 
technologies and systems and to other facilities and services 
open or provided to the public both in urban and in rural areas. 
These measures, which shall include the identification and 
elimination of obstacles and barriers to accessibility shall apply 
to, inter alia:

Article 9

(a) buildings, roads, transportation and 

other indoor and outdoor facilities, 

including schools, housing, medical 

facilities and workplaces;

(b) Information, communications and 

other services, including electronic 

services and emergency services
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Article 9

• States Parties shall also take 
appropriate measures:

• (a) to develop, promulgate and monitor 
the implementation of minimum 
standards and guidelines for the 
accessibility of facilities' and services 
open or provided to the public;

• (b) to ensure that private entitles that 
offer facilities and services which are 
open or provided to the public take into 
account all aspects of accessibility for 

Article 9
• (c) To provide training for stakeholders on accessibility issues 

facing persons with disabilities;

• (d) to provide in buildings and other facilities open to the public 
signage in Braille and in easy to read and understand forms;

• (e) To provide forms of live assistance and intermediaries, 
including guides, readers and professional sign language 
interpreters to facilities accessibility to buildings and other 
facilities open to the public

• (f) To promote other appropriate forms of assistance and 
support to persons with disabilities to ensure their access to 
information

• (g) To promote access for persons with disabilities to new 
information and communications technologies and systems 
including the internet

• (h) to promote the design, development , production and 
distribution of accessible information and communications 
technologies and systems at an early stage so that these 
technologies and systems become accessible at minimum cost
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European 

Context

Public procurement Directives:

- Wherever possible technical 
specifications should be defined so as to 
take into account accessibility criteria for 
people with disabilities or design for all 
users

Discrimination 

and 

Accessibility

- Proposed Directive on goods and 

services

- “anticipatory duty to make reasonable 

accommodation”
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The UK 
Experience

• Equality Act 2010 – previously the 

Disability Discrimination Act 1995

• Anticipatory duty to make reasonable 

adjustments in services, education and 

private clubs

• Allen v Royal Bank of Scotland
• Nemorin v London Metropolitan 

University



Accessibility Outside Employment 
 

ERA October 24th and 25th, Trier 
 

 

 

1. This paper concerns accessibility outside employment. 

2. There is no universal definition of accessibility. At it’s most simple, it 

means literally being able to access transport, a service etc.  (transport 

will not be covered in this paper, as it is being dealt with by another 

speaker). 

3. The interaction between “accessibility” and “reasonable 

accommodation” is a complex one. In the UK, for example, “reasonable 

adjustments”, as they are known, form part of a range of measures to 

afford “accessibility” to disabled people. Thus “accessibility” can include 

the duty to make reasonable accommodation. 

4.  Often, however, accessibility is seen as the legislative and policy 

framework which ensures that infrastructure such as buildings, 

transport systems and the internet are made accessible to the vast 

majority of disabled people. It implies not a reactive, individualist 

approach to access, but is, rather, concerned with tackling barriers in 

advance of individual disabled people experiencing difficulty with them. 

The UN Convention 

5. There are obligations contained in the UN Convention on the Rights of 

Persons with Disabilities (“UNCRPD”) relating to accessibility. 

6. Not only does the Convention address specifically the rights of disabled 

people in the context of social and economic, as well as civil and 

political rights, but it has been signed by the EC. It is the first 

Convention in which the EU participated as a negotiating body, and it is 

also the first Convention that has been signed by the EU. This, 
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particularly when it comes to considering the competence of the EU, 

will be critical. 

7. The Convention preamble states: 

Recognizing the importance of accessibility to the physical, 
social, economic and cultural environment, to health and 
education and to information and communication, in enabling 
persons with disabilities to fully enjoy all human rights and 
fundamental freedoms, 

8. The definition provisions in Article 2 state, so far as is relevant, as 

follows: 

Discrimination on the basis of disability” means any distinction, 
exclusion or restriction on the basis of disability which has the 
purpose or effect of impairing or nullifying the recognition, 
enjoyment or exercise, on an equal basis with others, of all 
human rights and fundamental freedoms in the political, 
economic, social, cultural, civil or any other field. It includes all 
forms of discrimination, including denial of reasonable 
accommodation; 

“Reasonable accommodation” means necessary and 
appropriate modification and adjustments not imposing a 
disproportionate or undue burden, where needed in a particular 
case, to ensure to persons with disabilities the enjoyment or 
exercise on an equal basis with others of all human rights and 
fundamental freedoms; 

“Universal design” means the design of products, environments, 
programmes and services to be usable by all people, to the 
greatest extent possible, without the need for adaptation or 
specialized design. “Universal design” shall not exclude 
assistive devices for particular groups of persons with disabilities 
where this is needed. 

9. The general principles of the Convention, at Article 3, include full and 

effective participation in society and accessibility.  

10. Article 9 deals in depth with accessibility issues. 
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Article 9 

Accessibility 

1. To enable persons with disabilities to live independently and participate 
fully in all aspects of life, States Parties shall take appropriate measures to 
ensure to persons with disabilities access, on an equal basis with others, 
to the physical environment, to transportation, to information and 
communications, including information and communications technologies 
and systems, and to other facilities and services open or provided to the 
public, both in urban and in rural areas. These measures, which shall 
include the identification and elimination of obstacles and barriers to 
accessibility, shall apply to, inter alia: 

(a) Buildings, roads, transportation and other indoor and outdoor facilities, 
including schools, housing, medical facilities and workplaces; 

(b) Information, communications and other services, including electronic 
services and emergency services. 

2. States Parties shall also take appropriate measures: 

(a) To develop, promulgate and monitor the implementation of minimum 
standards and guidelines for the accessibility of facilities and services 
open or provided to the public; 

(b) To ensure that private entities that offer facilities and services which are 
open or provided to the public take into account all aspects of 
accessibility for persons with disabilities; 

(c) To provide training for stakeholders on accessibility issues facing 
persons with disabilities; 

(d) To provide in buildings and other facilities open to the public signage in 
Braille and in easy to read and understand forms; 

(e) To provide forms of live assistance and intermediaries, including 
guides, readers and professional sign language interpreters, to 
facilitate accessibility to buildings and other facilities open to the public; 

(f) To promote other appropriate forms of assistance and support to 
persons with disabilities to ensure their access to information; 

(g) To promote access for persons with disabilities to new information and 
communications technologies and systems, including the Internet; 
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(h) To promote the design, development, production and distribution of 
accessible information and communications technologies and systems 
at an early stage, so that these technologies and systems become 
accessible at minimum cost. 

11. Those member states who have signed up to the Convention will need 

to consider the measures that they have in place for accessibility and 

ensure that they are sufficient to meet the provisions of the Convention. 

European provisions 

12. There is no specific Directive or Regulation dealing with accessibility 

outside employment. There is a proposed Directive, more detail on 

which is given below.  

13. Out of the vast number of EC Directives and Regulations,  some may 

have some implications for accessibility in the broadest sense – for 

example, EC No.960/2008 concerning communication statistics on the 

Information Society – but there are relatively few which do actually 

reference disability.  

14. Of those that do, the scope of existing protection is unclear in the sense 

that such legislation as does exist has not had time to start producing 

interpretive case law.  The Draft Goods and Services directive (see 

below) is a comprehensive piece of legislation which, if passed, will 

deal with all aspects of service related accessibility.  

15. In Council Decision of 26 November 2009 concerning the conclusion, 

by the European Community, of the United Nations Convention on the 

Rights of Persons with Disabilities (Decision 2010/48/EC), the Council 

of Europe noted Community provisions with relevance to the UN 

Convention.  These are set out in the appendix to this paper – and there 

are a considerable number of them. 
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16. Those that have particular relevance in the context of disability and to 

accessibility in general are set out below. 

Telecommunications 

17. The two directives which address disability in the area of 

telecommunications are Directive 2002/22/EC on universal service and 

users’ rights relating to electronic communications and networks and 

services (“Universal Services Directive”); and Directive 2002/21/EC on 

a common regulatory framework for electronic communications 

networks and services (Framework Directive”).  

18. The Universal Services Directive was amended in 2009 by Directive 

2009/136 EC. As a result the Universal Services Directive addresses 

disability in the following ways: 

(a) Article 1 makes specific reference to disabled people, stating 

that the Directive “also includes provisions concerning certain 

aspects of terminal equipment, including provisions intended to 

facilitate access for disabled end-users.” 

(b) Article 6 provides that “national regulatory authorities may 

impose obligations on undertakings in order to ensure that public 

pay telephones or other public voice telephony access points 

are provided to meet the reasonable needs of end-users in 

terms of the geographical coverage, the number of telephones 

or other access points, accessibility to disabled end-users and 

the quality of services”. 

(c) Article 7 specifically addresses what is entitled “measures for 

disabled end users” and provides that:  

1. Unless requirements have been specified under chapter IV 
which achieve the equivalent effect, Member States shall take 
specific measures to ensure that access to, and affordability of, 
the services identified in Article 4(3) and Article 5 for disabled 
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end users is equivalent to the level enjoyed by other end-users. 
Member States may oblige national regulatory authorities to 
assess the general need and the specific requirements, 
including the extent and concrete form of such specific 
measures for disabled end users. [ the services in 4(3) and 5 are 
the requirement for member states to ensure that all reasonable 
request for the provision of a publically available telephone 
service over the network connection referred to in paragraph 1 
(at a fixed location) that allows for originating and receiving 
national and international calls are met by at least one 
undertaking; and directly enquiry services and directories] 

2 Member states may take specific measures in the light of 
national conditions to ensure that disabled end-users can also 
take advantage of the choice of undertakings and services 
providers available to the majority of end-users. 

 

(d) There is also a requirement in Article 21 that member states 

shall ensure that national regulatory authorities are able to 

oblige undertakings providing public electronic communications 

networks and/or publically available electronic communications 

services to inter alia regularly inform disabled subscribers of 

details of products and services designed for them. 

19. The remainder of the Directive addresses issues regarding access and 

affordability for all where appropriate, as well as special tariffs. 

20. The amendment of Article 7, in particular, is very significant: whilst it 

appears that the bulk of this Directive is empowering, but not obliging, 

member states to apply specific provisions, Article 7 requires states to 

take measures to ensure access to services – albeit to fixed telephone 

services and directory enquiries only. 

21. The Framework Directive  (which together with 2002/20/EC, 

2002/19/EC, 2002/22/EC and 97/66/EC  comprise the regulatory 

framework for all transmission networks and services) provides that 

national regulatory authorities 
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“shall promote competition in the provision of electronic 
communications networks, electronic communications services and 
associated facilities and services by, inter alia: 

- ensuring that users, including disabled users, derive maximum 
benefit in terms of choice, price and quality; and addressing the 
needs of specific social groups, in particular disabled users. 

22. This is not a particularly strong provision, however – referring as it does 

simply to promotion. 

23. Amendments were made to the Framework Directive by the "Citizens' 

Rights" Directive — 2007/0248Directive.  Thus the Framework Directive 

now states that in order to promote the free flow of information, media 

pluralism and cultural diversity, Member States shall encourage, in 

accordance with the provisions of Article 17(2), inter alia, providers of 

digital TV services and equipment to cooperate in the provision of 

interoperable TV services for disabled end-users. 

24. In addition, the Directive provides that the Commission may, taking the 

utmost account of the opinion of the Authority, if any, issue a 

recommendation or a decision on the harmonised application of the 

provisions in this Directive and the Specific Directives in order to further 

the achievement of the objectives set out in Article 8. The objectives in 

Article 8 include ensuring that users, including disabled users, derive 

maximum benefit in terms of choice, price, and quality; 

25. Further, Member States shall ensure that national regulatory authorities 

take the utmost account of those recommendations in carrying out their 

tasks. Where a national regulatory authority chooses not to follow a 

recommendation, it shall inform the Commission, giving the reasoning 

for its position.   

26. The Directive goes on to state that Measures adopted pursuant to 

paragraph 1 may include the identification of a harmonised or 

coordinated approach for dealing with the following issues: Consumer 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32009L0136:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32009L0136:EN:NOT
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issues, including accessibility to electronic communications services 

and equipment by disabled end-users. 

Radio and Telecommunications Terminal Equipment (R & TTE) Directive 

27. Directive 1995/5 of the European Parliament of the Council of March 

1999 on radio equipment and telecommunications terminal equipment 

and the mutual recognition of their conformity (the R &TTE Directive) 

refers to disability in its preamble, stating as follows: 

Whereas telecommunications are important to the well-being 
and employment of people with disabilities who represent a 
substantial and growing proportion of the population of Europe; 
whereas radio equipment and telecommunications terminal 
equipment should therefore in appropriate cases be designed in 
such a way that disabled people may use it without or with only 
minimal adaptation” (paragraph 15).  

28. At paragraph 19, the R&TTE Directive states  

“Whereas it should therefore be possible  to identify and add 
specific essential requirements on user privacy, features for 
users with a disability, features for emergency services and/or 
features for avoidance of fraud”. 

29. Article 3.3 of the Directive states that the Commission can, once it has 

submitted its proposals to the relevant comitology process (TCAM) 

and/or the Council “may decide that apparatus within certain equipment 

classes or apparatus of certain types shall be so constructed that …(f) it 

supports certain features in order to facilitate its use by users with a 

disability”.  

30. Thus the Commission has powers in relation to the  introduction of 

accessibility requirements for telecommunications equipment, if 

deemed necessary. 

31. These powers have not yet been invoked. They would be limited in any 

event to telecommunications manufacturers.  
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32. As the November 2008 report states, the proposal  for a Regulation of 

the European Parliament and of the Council of 13 November 2007 

establishing the European Electronic Communications Market Authority 

– COM (2007) 699 -  would have provided that the proposed Market 

Authority would have monitored and reported on interoperability and 

accessibility in Europe with the ability to issues recommendations on 

measures to be taken at national level to better meet, in particular, the 

needs of disabled or elderly citizens. In addition, it would have been 

required, at the request of the commission, to advise the commission 

and member states on improving the interoperability of, access to, and 

use of electronic communications services and terminal equipment and 

in particular cross border interoperability issues. 

33. However, the final directive - Regulation establishing the Body of 

European Regulators for Electronic Communications (BEREC) and the 

Office — 2007/0249 (COD) – which establishes BEREC - makes no 

mention at all of the needs of disabled people. In addition, the directive 

gives considerably less power to the regulatory body than the original 

proposal by the commission. It is clear that the degree of regulation in 

this area – still limited as it was in relation to disability – was 

unacceptable.  

TV Services 

34. The Audiovisual Media Services Directive (ref AVMSD) amended the 

Television with Frontiers Directive. This includes accessibility within its 

scope. 

35. At paragraph 64 of the pre-amble, it is recognised that “the right of 

persons with a disability and the elderly to participate and be integrated 

in the social and cultural life of the Community is inextricably linked to 

the provision of accessible audiovisual media services. The means to 

achieve accessibility should include, but need not be limited to, sign 

language, subtitling, audio-description and easily understandable menu 

navigation”.  

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32009R1211:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32009R1211:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32009R1211:EN:NOT
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36. Article 3c of the Directive states that Member States shall encourage 

media service providers under their jurisdiction to ensure that their 

services are gradually made accessible to people with a visual or 

hearing disability. 

37. These provisions apply to both providers of traditional broadcast TV 

services and on demand audiovisual media services.  

38. Again, however, these provisions are empowering rather than 

obligatory. 

Copyright 

39. Directive 2001/29/EC on the harmonisation of certain aspects of 

copyright and related rights in the information society (the copyright 

directive) provides that Member States can make exceptions to 

copyright rules and protections in order to facilitate accessibility for 

disabled people. Member states are “given the option” of providing for 

exceptions or limitations (see paragraph 34 of the preamble). 

40. Following the publication of its Green Paper on “Copyright in the 

Knowledge Economy”, which addressed provisions for eAccessibility in 

the copyright directive and consider the adopting of exemptions for 

disability access by Member States, the Commission has issued a 

Communication - Communication on Copyright in the Knowledge 

Economy on 19th October 2009. 

41. This Communication sets out the results of Commission consultation 

with organisations, including those of disabled people, and sets out 

next steps for action. Disability access to information, it states, is a 

priority. The steps to be taken in relation to this are set out  in the 

document, as follows: 
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Next steps The immediate goal is to encourage publishers to make 
more works in accessible formats available to disabled persons. TPM 
should not prevent the conversion of legally acquired works into 
accessible formats. Contractual licensing should respect statutory 
exceptions for persons with disabilities including visually impaired 
persons.14 The consultation has revealed a range of existing 
collaborative efforts for visually impaired persons or persons with visual 
or print disabilities across the EU. Such efforts should be accelerated 
and applied across the EU.  As a first step the Commission will 
organise a stakeholder forum concerning the needs of disabled 
persons, in particular visually impaired persons by the end of 2009. The 
forum would consider the range of issues facing persons with 
disabilities and possible policy responses. The UN Convention on the 
Rights of Persons with Disabilities should serve as a benchmark 
against which to measure progress in this area.  

The forum should also look at possible ways to encourage the 
unencumbered export of a converted work to another Member State 
while ensuring that right-holders are adequately remunerated for the 
use of their work. It should look closely at the mutual recognition and 
free movement of information, publications, and educational and 
cultural material that is accessible for persons with disabilities and 
reflect upon online content accessibility issues.  

On the basis of the results of the forum the Commission will assess 
whether any further initiatives are justified. 

42.  Although disability stakeholders had advocated mandatory measures, 

the Commission were clearly reluctant to choose this route forward. 

General accessibility of services and products 

- Public Procurement 

43. There are a number of public procurement directives. Most recently, the 

revised Directives of 2004 (Directive 2004/18/EC of 31 March 2004 on 

the coordination of procedures for the award of public works contracts, 

public supply contracts and public service contracts; and Directive 

2004/17/EC of 31 March 2004 co-ordinating the procurement 

procedures of entities operating in the water energy transport and 

postal services sectors) have included clauses encouraging 

accessibility and design for all requirements to be included in public 

procurements.  
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44. The preambles of both directives (paragraph 29 of Directive 2004/18EC 

and paragraph 42 of Directive 2004/17/EC) state that: “Contracting 

authorities should wherever possible lay down technical specifications 

so as to take into account accessibility criteria for people with 

disabilities or design for all users”. 

45. The Directives themselves set out, in the specific articles on technical 

specifications (Article 23, Paragraph 1 of Directive 2004/18/EC and 

Article 34, Paragraph 1 of Directive 2004/17/EC). These state that 

“whenever possible [these] technical specifications should be defined 

so as to take into account accessibility criteria for people with 

disabilities or design for all users”.  Practical examples of how 

accessibility criteria could be addressed in practice were provided in 

the Interpretative Communication of the Commission on the 

Community law applicable to public procurement and the possibilities 

for integrating social considerations into public procurement – for 

example, at 1.2 it states: 

“In the above-mentioned Communication, the Commission 
states that the provisions of the public procurement directives on 
technical specifications apply without prejudice to legally binding 
national technical rules that are compatible with Community law 
[21]. These national rules can include, among others, 
requirements concerning product safety, public health and 
hygiene or access for the disabled to certain buildings or public 
transport (for example, accessibility standards on the width of 
corridors and doors, adapted toilets, access ramps), or access to 
certain products or services (for example, in the field of 
information technology.” 

46. However, whilst the language of these procurement provisions appears 

mandatory, the provisions are qualified by the phrase “whenever 

possible”. 

47. Although the provisions are qualified, "whenever possible" can be seen 

as a strong requirement, meaning that it is only where impossibility 

prevents the obligation being carried out that the person addressed by 

it is not subject to it.   
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48.  The words appear therefore simply to deal with the situation in which it 

becomes apparent during the attempt to draft the specification that it is 

not possible to take into account accessibility criteria.  Such situations 

would appear to be extremely rare.  

49. In determining the actions that can be required by this formula the 

European Court of Justice (ECJ) would have to consider the social 

purpose of the Directive.  In addition in formulating policy or action 

based on it the EU will have to take Art 10 of TFEU into account. 

50. However, this Directive imposes obligations in relation to bodies 

tendering for public contracts: it does not afford individual rights to what 

might be termed “end users” i.e. disabled people. In addition, it seems 

clear from the wealth of information available that the Directives have 

yet to have the desired – and potentially lawfully required – effect upon 

accessibility. 

Discrimination and accessibility 

51. Article 13 E provides the Community with the competence to address 

discrimination on a variety of grounds. It has led to the introduction of 

Directive 2000/78/EC which prohibits discrimination in employment and 

occupation on a number of grounds, including disability.  This has been 

addressed by Lisa Waddington in her presentation. 

52. There is also a proposed Directive on goods and services. The 

proposed Directive will prohibit discrimination in relation to goods and 

services on a number of grounds, including disability. The proposal not 

only provides that failure to make reasonable accommodation in 

relation to an individual amounts to discrimination, but it also imposes 

an anticipatory duty to make adjustments upon services providers. It 

states that: 
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“the measures necessary to enable persons with disabilities to 
have effective non-discriminatory access to…and supply of goods 
and services which are available to the public, including housing 
and transport, shall be provided by anticipation, including 
through appropriate modifications and adjustments. Such 
measures shall not impose a disproportionate burden nor 
require fundamental alteration of the …goods and services in 
question or require the provision of alternatives therefore [check 
current wording]. The proposal also states that This Directive 
shall be without prejudice to the provisions of Community law or 
national rules covering the accessibility of particular goods or 
services”. 

53.  An anticipatory duty should lead to changes in the way that  has far 

more scope for addressing accessibility issues, it will not provide 

consistency across member states, as clearly by their nature Directives 

leave the means of implementation to member states. 

54. There are some other measures that address disability in the context of 

transport and eAccessibility – for example, the Commission Decision of 

21 December 2007 concerning the technical specification of 

interoperability relating to "persons with reduced mobility" in the trans-

European conventional and high-speed rail system (2008/164/EC). 

This sets out standards for accessibility, including audio 

announcements. 

55. There are measures other than legislative ones by which accessibility 

is being addressed.  

56. The Commission has the power to encourage the development of 

disability accessibility standards through the standardisation bodies 

(European Committee for Standardisation, CEN, European Committee 

for Electrotechnical Standardisation – Cenelec – and European 

Telecommunications Standards Institute – ETSI). These bodies have 

established an advisory group on assistive technologies (The Design 

for All and Assistive Technology Standardisation Coordination Group). 

Much of their work relates to ICT, but work has not yet been completed 

on their standards. 
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Accessibility in the UK 

57. The Equality Act 2010, which has in effect merged all the anti-

discrimination legislation in the UK into one Act, places an anticipatory 

duty to make reasonable adjustments on service providers, public 

authorities, private clubs and further and higher education 

establishments. 

58. As well as the duty to make adjustments, there are building regulations 

governing new buildings and those undergoing refurbishment, which 

require access for disabled people to be made.  

59. There is also an obligation upon public authorities and those 

undertaking functions of a public nature to have due regard to, inter 

alia, disability equality when carrying out their functions. 

60. The provisions tend to complement each other, with little overlap. A 

breach of some provisions, however, such as building regulations, does 

not result in an individual remedy for a disabled person, though it may 

form the basis of a challenge by means of judicial review to the public 

authority. 

 

CATHERINE CASSERLEY 
12th October 2011 

Cloisters 
Temple 
LONDON 
EC4Y  7AA 
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Case Study 

 

 

Mrs Brown is a wheelchair user. Mr Grey is blind, though he has some residual sight 

and can use large print. He uses a guide dog as a mobility aid. 

The local council advertises some jobs based in their information centre that both Mrs 

Brown and Mr Grey wish to apply for. 

They both decide to have a look around the information centre and to pick up 

application forms for the jobs whilst they are there. 

Mrs Brown goes to the bus stop to wait for a bus into the town centre where the 

council offices are. A bus pulls up but she is told that she won’t be able to get on as 

the bus has no ramp and there is no room for her wheelchair.  The driver also says that 

the accessible buses all run on one of the other routes into the town centre (route X). 

The nearest bus stop for that route is a mile away. 

Mrs Brown goes to the stop where the route X buses stop. The first bus that arrives is 

accessible but she is told that as there is a pushchair on the bus with a child in it, she 

cannot get on as there is no space. 

Eventually a bus arrives that she can board, and she gets off at the town centre. 

Mr Grey goes to his local bus stop. He cannot see the numbers of the buses and so is 

not sure when a bus stops what one it is. None of the drivers tell him. Eventually 

someone else who is waiting at the stop tells him that the bus that has pulled up is the 

one that will take him to the town centre. He starts to get onto the bus but is told that 

he cannot board with the dog. He explains that it is a guide dog but the driver 

maintains that he cannot board. Mr Grey has to get a taxi into the town centre. 

 When Mrs Brown arrives at the information centre, there are three steps up to the 

entrance. She cannot get into the building in her wheelchair. One of the information 

centre staff happens to come out of the building at that point and asks Mrs Brown 

what she wants. She explains that she wants to take a look around and see what 

information services they offer, and to pick up a job application form. The staff 

member says that she can explain what services are on offer and bring out the 

application form. Mrs Brown says that she wants to go in and see for herself. She is 

eventually directed to a back entrance to the building which is accessible. To get to it 

though she has to go through a back yard which is full of rubbish and difficult to 

navigate around and it takes her some time to reach the entrance. She then has to wait 

for someone to answer the bell to the door. 

Mr Grey arrives at the council building. He goes inside but there is no signage that he 

can see, nor is there anyone to help him. He cannot see where the information centre 

is. Eventually another member of the public comes in and asks if he needs help. He is 

guided to the information centre. 

Both Mr Grey and Mrs Brown collect application forms for the jobs that they are 

interested in applying form. Mr Grey asks if the forms come in large print but he is 

told that they do not. 

The forms state that they must be handed in, in person, to the information centre by 

the closing date. Both Mr Grey and Mrs Brown ask if, in the circumstances, they can 

post the forms but they are told that they must be hand-delivered. 

 

1. What are the barriers faced by Mrs Brown and Mr Grey in this case study? 

2. How might those barriers be removed? 

3. What Articles of the UNCRPD are engaged by this case study? 
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Ann Frye

Ann Frye Ltd

Special EU Regulation on disability matters 
in the field of transport and obligations for 

individuals

17/10/2011Ann Frye Ltd2

“When I book a plane, even months in 
advance, I am still not sure I am going 
to reach my final destination. I don’t 
even know if I am going to board. For 
persons with disabilities, travelling in 
Europe is still a challenge.”

Stig Langvad, Executive Member, European 
Disability Forum
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Context
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 The ability to travel is 
fundamental to the ability of 
disabled people to live 
independent lives;

 Public transport has 
presented accessibility 
challenges for many years:
 High steps;
 Narrow doorways;
 Poor information;
 Limited  assistance.

Context (2)
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 In the past 20 years, many 
countries have taken steps to 
tackle transport accessibility;

 Sometimes in response to direct 
action by disabled people;  

 Measures include:
 Civil rights legislation;
 Technical regulations;
 Design standards;
 Best practice guidelines.
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Context (3)
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 There has also been legislation at European level  to 
introduce common technical standards for 
accessibility.

 Notably:

 Directive 2001/85/EC which defines access standards for 
buses and coaches;

 Applicable standards in TSI relating to ‘persons with 
reduced mobility’ in the trans‐European conventional 
and high‐speed rail system (2008/164/EC).

Rights legislation
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 For many disabled people,  the awareness, 
understanding and support of transport staff is as 
important as the design of the vehicle or 
infrastructure;

 Disabled people cannot travel with confidence if they 
do not know that their needs will be met in a 
consistent and appropriate way;

 For this reason the concept of “rights” legislation is a 
vital element of barrier free mobility.
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Already in Force

17/10/2011Ann Frye Ltd7

• Since  July 
2008

Regulation 1107/2006  “Concerning 
the Rights of Disabled Persons and 
Persons with Reduced Mobility 

when travelling by air;” 

• Since 
December 
2009

Regulation 1371/2007 on Rail 
Passengers Rights and Obligations; 

Coming Soon
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• From 
December 
2012

Regulation 1177/2010 
“Concerning the Rights of 
passengers when travelling 
by sea and inland waterway”; 

• From 
March 
2013

Regulation 181/2011 
“Concerning the rights of 

passengers in bus and coach 
transport;” 
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Scope

17/10/2011Ann Frye Ltd9

 Only the air travel Regulation (1107/2006) is exclusive 
to disabled passengers and PRMs;

 The other three Rights Regulations cover passenger 
rights generally but include specific requirements 
related to disabled passengers and PRMs;

 The  articles on disability  rights all use essentially the 
same text as Regulation 1107/2006.

10

Definition

 “Disabled Person” or “Person 
with Reduced Mobility” (prm) 
includes anyone whose 
mobility when using transport 
is reduced due to:
 Any physical disability (permanent 
or temporary);

 Any intellectual impairment;

 Any other problem caused by age 
or disability.
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Application of Regulation 1107/2006
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 Regulation 1107/2006 applies to “disabled people 
and people with reduced mobility (PRMs)” 
travelling by commercial air passenger services:
 departing from; 
 arriving at; or 
 in transit through; 

an airport in an EU Member State;

 It places responsibility for meeting the needs of 
disabled passengers and PRMs on the airport 
managing body.

12

Denied Boarding

 Airlines cannot refuse to 
carry a disabled passenger 
on grounds of their 
disability;

 Except:
• in order to meet 
applicable safety 
requirements;

• if the size of the 
aircraft or its doors 
makes the  
embarkation or 
carriage impossible.
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Responsibility of Airports
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 The Airport Managing 
Body is responsible for 
providing assistance;

 They can provide 
assistance themselves 
or contract it out.

Responsibility of Airports (2)
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 The assistance must 
include:
 Moving to/from the 
designated point of arrival 
(which could be the station);

 Checking /collecting baggage;
 Boarding/Disembarking from 
the aircraft;

 Stowing/retrieving baggage 
on board;

 Completing security, customs 
and immigration procedures.



10/17/2011

8

Charging for assistance
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 Airports must provide assistance without charge to the 
disabled passenger;

 They can levy a charge on all airport users to fund the 
assistance;

 The charge must be shared among airport users in 
proportion to the total number of passengers carried to 
and from that airport;

 The charge must be cost related and transparent.

16

Quality Standards

 The airport managing body must:

 Set quality standards and determine resource 
requirements for meeting them – in cooperation with 
airport users and organisations representing disabled 
people

 Take account of internationally recognised policies and 
codes of good conduct, notably ECAC Code of Good 
Conduct in Ground Handling for PRMs ;

 Publish the quality standards .
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Training

 The Airport Managing Body must:

 Ensure that all staff, including those employed by a sub‐
contractor, who provide direct assistance to disabled people 
know how to meet the needs of people with different 
disabilities;

 Provide disability equality and disability awareness training to 
all staff working at the airport who deal directly with the 
travelling public;

 Ensure that all staff receive disability related training on 
recruitment and refresher training sessions when appropriate.

Responsibility of Air Carriers
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 They must:

 Seat a disabled passenger 
where they are most 
comfortable on board (subject 
to safety requirements);

 Provide help to a disabled 
passenger to get to and from 
the toilet;

 Carry essential pieces of 
mobility equipment free of 
charge.
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19
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Responsibility of Passengers
 Anyone needing 
assistance must tell the 
airline or travel agent at 
least 48 hours ahead of 
travel;

 If  no notification is made, 
the Airport Managing 
Body must  make all 
reasonable efforts to 
provide the assistance in 
such a way that the 
passenger is able to take 
his flight.

19

20

Enforcement

 Each Member State must designate a body (or bodies) 

• for the enforcement of the Regulation

• For flights departing from or arriving at airports situated 
in its territory.;

• To ensure that the rights of disabled people are 
respected, including compliance with the quality 
standards;

• Almost all have designated their Civil Aviation Authority.
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Enforcement (2)

 A disabled person who believes that the Regulation has been 
breached may bring the matter to the attention of :
• The managing body of the airport or
• The air carrier concerned

 If they are not satisfied they can complain to the National 
Enforcement Body (NEB).

 Member States must  take measures to inform disabled people 
of their rights under this Regulation and of the possibility of 
complaint to NEB.

Is it working?

17/10/2011Ann Frye Ltd22

A (pre‐notified) wheelchair 
user left waiting over an 
hour for assistance;

A disabled passenger left to 
wait in a small windowless 
room with no information;

No personalised assistance: 
staff helping several 

passengers at once and 
making everyone wait until 

all flights have arrived

A wheelchair user dropped 
by assistance providers 
whilst boarding a flight; 

Blind passengers being 
asked to sit in wheelchairs 
to make it easier to move 
them through the airport..

All of these  examples 
happened in Europe since 
the Regulation came into 

effect
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Awareness
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In most countries, disabled people are 
unaware of the existence of the Regulation 
or their rights under it;

One airport said that they didn’t tell people about  how 
to complain because it would be too complicated!

A recent survey in one  country indicated that 70% of disabled passengers didn’t 
know that they had any rights.

Assistance Providers
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 Many airports contracted out 
PRM assistance to large 
companies also handling 
cleaning and other airport 
services;

 Staff were untrained and staff 
turn over was high;

 The level of complaints in 
some airports has  resulted in 
re‐tendering with stronger 
requirements for training and 
quality standards.
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Training
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 A recently published report into the implementation 
of Regulation 1107/2006 reveals that:

 The length and depth of training varies widely between 
airports;

 Some passenger facing staff have several days of 
training, others watch a 20 minute video;

 Frequency of refresher training varies from monthly to 
every two years;

 How can the goal of harmonised service for PRMs be 
achieved against this background?

26

Pre‐Notification
 Many disabled passengers do 
not see any improvement in 
service when they pre‐book;

 Assistance is not available as 
requested – or can only be 
found after check‐in;

 Levels of pre notification are 
falling at many airports.



10/17/2011

14

On Board
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 Denied Boarding is a frequent problem;

 This is a grey area in European law;

 There is currently no consistency of approach 
between captains on different flights;

 Disabled people cannot fly with confidence;

 In one recent example a wheelchair user was denied 
her return flight with the same airline because she 
did not have an accompanying person!

 Urgent steps are needed by EASA and the 
Commission to clarify the position on a legal basis.

Lost or Damaged Mobility Equipment

17/10/2011Ann Frye Ltd28

 One of the most common 
problems faced by 
disabled air travellers;

 It is not always clear who 
is liable;

 Replacement wheelchairs 
are seldom available and 
rarely appropriate;

 Compensation is 
inadequate.



10/17/2011

15

Complaints

17/10/2011Ann Frye Ltd29

A recent report to 
the Commission 
revealed that:

• Of the 27 NEBs, 8 had 
received no complaints 
and 26 had received 
fewer than 50;

• No sanctions had been 
applied;

Anecdotal feedback through 
the European Disability 
Forum suggests that many 
people do not complain 
because:

• They don’t know their rights;

• They don’t know how to 
complain;

• They don’t speak the language of 
the country in which the problem 
occurred;

• They don’t think it is worth the 
effort as there is no compensation 
available under the law.

US Law

17/10/2011Ann Frye Ltd30

 The US Air Carriers Access Act (Part 382) now extends 
to non‐US carriers flying to and from the USA and

 To non‐US carriers on code share flights with US 
carriers anywhere in the world;

 US requirements are similar in some areas but quite 
different in others: they put primary responsibility on 
the airline not the airport;

 This is further complicating life for European airlines 
and airports trying to meet both sets of requirements.
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Conclusions
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We need greater clarity in the drafting of Regulations and:

A more 
consistent and 
harmonised 
approach to 

implementation;

Clearer quality standards that can 
be enforced;

More emphasis on 
the need for high 

quality training of all 
staff concerned.

They have not yet made the difference that was hoped for by the 
legislation;

Passenger Rights Regulations have been widely welcomed by 
disabled people; but

17/10/2011Ann Frye Ltd32

"European citizenship adds a set of rights 
and opportunities. The opportunity to 
freely cross borders ......... we must all 
stand up and preserve and develop these 
rights and opportunities.“

José Manuel Barroso, State of the Union Address, October 2011
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Ann Frye

ann@annfrye.co.uk
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Special EU regulation on disability matters in the field of 

transport and obligations for individuals 

Ann Frye, Director Ann Frye Ltd and Chair, European Civil Aviation Conference (ECAC) 

Sub-Group on Passengers with Reduced Mobility 

 

Context 

 

The ability to travel is fundamental to enabling disabled people to live independent lives 

and to have access to employment, health care, education and leisure activities. 

 

For many years public transport was inaccessible to the majority of people with mobility 

difficulties or with sensory or cognitive impairments. Steps and stairs, gaps between 

vehicles and platforms, poor information and signage all contributed to the problems. 

For the majority of disabled people private cars or specialist door to door services, 

where they existed, were the only options for mobility. 

 

Over the past twenty five or so years, however, many countries in Europe have 

introduced measures to tackle these barriers to mobility. In many cases the first steps 

were to develop design solutions such as low floor buses which not only opened up the 

option of bus travel for the first time to disabled people but also made it easier for 

everyone to get on and off.  

 

The next step in many countries was the introduction of legislation either based on a 

civil rights approach to accessibility or on technical regulation setting design 

requirements for buses, trains etc or a combination of both. 
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A 2008 Report, part of EU funded project EuroAccess1, noted that most countries have 

general regulatory texts on accessibility. Most also had planning and building acts that 

incorporate the needs of disabled people to access buildings. This is important in the 

context of terminals, bus stops and railway stations, for example. About half the 

countries also had a transport or a public transport Act that recognised accessibility for 

disabled people. Half of them also had regulations on accessibility of buses and coaches 

based on EU directive 2001/85/EC (which sets technical standards for bus and coach 

design to meet accessibility needs). Many countries also indicated at that time that they 

were developing non-statutory guidelines or standards for transport accessibility. 

 

At European level, we now also have a technical specification on “interoperability 

relating to „persons with reduced mobility‟ in the trans-European conventional and high-

speed rail system”2. This means that we are now beginning to see consistent and 

compatible access standards between the railway systems of different countries so that 

a wheelchair user, for example, can travel across Europe by train without worrying that 

the aisle or doorway width of the second train they have to take will be too narrow to 

accommodate the wheelchair. 

 

Rights legislation 

 

For the reasons described above, technical standards based on a sound understanding 

of disabled people‟s needs are essential, particularly in delivering compatible access 

standards across national boundaries. However, unless we also have requirements that 

deal with rights, obligations and quality standards, many disabled people will find that 

they are still not able to travel with confidence that their needs will be met and that 

they will be treated with dignity. 

                                                 
1
 http://www.euro-access.org/deliverables/EuroAccess_D1_v2.pdf 

2 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:064:0072:0207:EN:PDF 
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The recognition at European level that the rights of disabled people were as important 

as the design and operation of vehicles and systems came first from experience in air 

travel. The case of a person needing wheelchair assistance at an airport being charged 

by the airline for providing that assistance triggered the first of the EU Regulations on 

passenger rights. 

 

Air Passenger Rights 

 

Regulation (EU) 1107/2006 “Concerning the rights of disabled persons and persons with 

reduced mobility (PRMs) when travelling by air3” came into effect fully in July 2008. 

Scope 

Regulation 1107/2006 deals with “the rights of disabled persons and persons with 

reduced mobility when travelling by air.”  The Regulation applies to disabled people 

travelling by commercial air passenger services departing from, arriving at or in transit 

through an airport situated in the territory of any of the 27 countries which are 

members of the EU.  Provisions dealing with refusal of carriage and assistance by 

airlines also apply to passengers travelling from a third country to a Member State. 

Some other countries in Europe which are not members of the European Union or EFTA 

are also following the requirements of the Regulation on a voluntary basis.   

Definition 

“Disabled person” or “person with reduced mobility” is defined as anyone whose 

mobility when using transport is reduced due to: 

 Any physical disability (sensory or locomotor, permanent or temporary); 

 Intellectual disability or impairment; 

                                                 
3 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:204:0023:003:en:PDF 
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 Any other cause of disability, or age; 

“And whose situation needs appropriate attention and the adaptation to his or her 

particular needs of the service made available to all passengers”. 

Denied Boarding 

The first part of the Regulation, which came into force in July 2007, makes it illegal for 

airlines to discriminate against disabled passengers by refusing to carry them. The only 

exceptions are for very small aircraft in which it is physically impossible to provide for 

the needs of a disabled person (for example because the door is too narrow for a 

wheelchair or to lift a passenger on board) or on the basis of legally binding safety 

requirements.  

 

There is also a requirement, subject to advance notice, to accept on board a 

“recognised” assistance dog. Interestingly the Regulation does not define what is meant 

by “recognised” but a definition has been drawn up by the European Civil Aviation 

Conference (ECAC) and is published in their good practice guidance4. 

 

Airlines can require that a disabled passenger is accompanied by someone capable of 

providing assistance to them. Airlines are encouraged – but not required – to offer a 

discounted fare to the accompanying person. 

Responsibility of airports 

The second part of the Regulation places responsibility on the airport managing body to 

provide services and facilities to meet the needs of disabled passengers from the point 

of arrival at the airport to their seat on the aircraft (and from their seat on arrival to 

their point of departure from the airport. Assistance must also be provided for disabled 

                                                 
4
 ECAC policy statement in the field of Civil Aviation Facilitation (ECAC.CEAC DOC No. 30 (PART I) 

11th Edition/December 2009) 
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passengers in transit through an airport between flights. The Regulation sets down 

minimum requirements for assistance.  

 

The managing body of any airport handling more than 150,000 commercial passenger 

movements a year must set quality standards for the service, in co-operation with 

airlines and bodies representing disabled people. Airports may provide the services 

themselves, or contract out to another body, including an airline, to provide them but 

the responsibility for delivery rests with the Airport Managing Body.  

 

The Regulation does not set quality standards but does make specific reference to the 

guidance drawn up by the European Civil Aviation Conference (ECAC) which sets set out 

detailed information on best practice in areas including ground handling of disabled 

passengers and staff training in disability awareness and other key areas5.  

 

Disabled passengers cannot be charged for the assistance they need to get through the 

airport and on board the plane. The Airport Managing Body recovers the costs of the 

service through a charge on airlines proportionate to the total number of passengers 

they carry to and from the airport.   

 

The kinds of assistance that must be provided to disabled passengers are set out in the 

Regulation. They include facilities to enable the disabled passenger to communicate 

their arrival at the airport and ask for assistance from designated points outside and 

inside the terminal building (for example a call button).  

 

Designated points of arrival will vary according to the size and layout of individual 

airports but should include car parks serving the airport as well as taxi ranks and train 

and bus terminals. Most importantly, the selection of appropriate designated points 

should be made in consultation with disabled people who use that airport. 

                                                 
5
 http://www.ecac-ceac.org/index.php?content=docstype&idtype=38. 

http://www.ecac-ceac.org/index.php?content=docstype&idtype=38
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The airport is required to provide assistance to enable a disabled passenger to move 

through all stages of the airport procedures including check-in, security checks, lost and 

found and access to duty free and restaurant outlets. Enabling the disabled passenger 

to use toilet facilities is also, of course, an important requirement. Passenger 

information must be in accessible formats. 

 

Responsibility of air carriers 

 

The airlines have obligations too. They are required to seat a disabled passenger where 

they are most comfortable on board, subject to safety requirements which apply, for 

example to the exit row of seats. They are also required to provide help to a disabled 

passenger moving to and from the on board toilet (though not in the toilet) and they 

must carry up to two pieces of essential mobility equipment (such as a wheelchair) free 

of charge provided that there is space on board. 

 

Responsibility of passengers 

 

Passengers also have obligations as well as rights and it is important that they are 

aware of what they need to do before they fly to make sure that they get the 

assistance they need. 

 

Anyone who needs assistance must tell the airline or travel agent with whom they have 

booked what their requirements are at least 48 hours ahead of the scheduled departure 

of the flight. If they don‟t, the airports and airlines are each still required to do their 

best. However, to be sure of getting the support that is needed, advance notice is 

essential. 
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Training 

Like all laws, it will only work if everyone understands what needs to be done and is 

committed to doing it well. For this reason both airlines and airports are required to 

provide disability awareness training to their staff as well as more specialised training 

for those working directly with disabled passengers and handling mobility equipment.  

 

Enforcement 

 

In every country, a National Enforcement Body (or Bodies) has been appointed to 

monitor quality standards and to deal with complaints about non-compliance. There are 

also penalties for non-compliance which are set at national level. Most countries have 

appointed their civil aviation authorities to this role. 

 

Other Passenger Rights Regulations 

Since the introduction of Regulation 1107/2006 on air travel, the concept of passenger 

rights have also been introduced for other modes of transport. 

 

Three further Regulations have now been adopted dealing with travel by rail, by bus 

and coach and by sea and inland waterway. All three of these Regulations cover the 

rights and obligations of all passengers. However, each also has specific articles and 

annexes on the rights and obligations of disabled passengers and passengers with 

reduced mobility which are closely modelled on the provisions of Regulation 1107/2006. 

 

Regulation (EC) 1371/2007 on Rail Passengers‟ Rights and Obligations6 came into effect 

in December 2009.   

 

                                                 
6
 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2007:315:0014:0041:EN:PDF 
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Two further sets of Regulations also using the same model have been adopted but have 

not yet come into effect. Regulation (EU) 1177/2010 deals with the rights of passengers 

when travelling by sea and inland waterway7 and will come into effect on 18th 

December 2012.  

 

Regulation (EU) 181/2011 on the rights of passengers in bus and coach transport8 will 

come into effect on 1st March 2013.  

 

Implementation and Experience of Regulation 1107/2006 

 

The only experience to date of how these rights and obligations work in practice comes 

from air travel. Although the Rail Regulation is also in force it is too early to have any 

definitive feedback. 

 

For Regulation 1107/2006 we do, however, have a wealth of information and 

experience both from the airports and airlines and from disabled people and PRMs 

which can provide useful insights into the practical application of rights legislation more 

generally. 

Awareness 

Although the Regulation has been in force in 2008, there are still many disabled people 

unaware of its existence or of the rights that it gives them. A recent survey of disabled 

air travellers in one country has revealed, for example, that 70% of respondents did not 

know about its existence. This means that people are less able to challenge poor 

service and that the overall picture of the level of problems may be significantly 

distorted. 

                                                 
7 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:334:0001:0016:EN:PDF 
8 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:055:0001:0012:EN:PDF 
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At the airport 

To date there is little evidence of major improvements in the travel experiences of 

disabled people and, in some cases, perversely; levels of service seem actually to have 

deteriorated. 

 

The root of the problem often lies in the way that services to provide assistance at the 

airport for disabled people are being secured and operated.   

 

Assistance providers 

Many of the major airports in Europe issued tenders for assistance providers in 

compliance with the requirements of Regulation 1107/2006. The majority of contracts 

were awarded to major companies which provide a range of airport services, including, 

for example, cleaning. These companies had no particular experience or expertise in 

the highly specialist area of assisting passengers with a disability.  

 

Although training is required under the Regulation, the standard and depth of the 

training varies widely with some specialist workers receiving no more information than a 

15 minute video!  As a result, many complaints have been made about inappropriate 

handling both of people and of their mobility equipment. A number of major airports now 

seem to have realised the problem and have re-tendered services with a much more 

stringent training requirement included. 

Pre-notification of need for assistance 

The issue of pre-notifying a need for assistance is another problem area. Regulation 

1107/2006 makes a clear link between the obligation of the airport managing body to 

ensure that a PRM passenger is able to take their flight and the responsibility of the 

passenger to have identified their need for assistance at least 48 hours in advance of 

the flight departure.  
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There are complaints from passengers at European airports who have booked 

assistance that has not been provided and also complaints from airports that 

passengers who have booked assistance are not showing up. The solution to the first of 

these problems must rest with better training and tighter procedures as well as being 

absolutely clear about the point at which the passenger wishes to have the assistance 

provided. It is no use saying, as one major European airport does, that assistance can 

only be provided after check in! 

 

The second issue about the waste of time and resource because the pre–booked 

passenger doesn’t show up is, in many cases, down to a lack of information about the 

size and nature of individual airports. For the majority of passengers who are not 

frequent flyers, information is not readily available for example, about the maximum 

distance that they may have to walk or wheel between check in and the departure gate. 

They may therefore book assistance when they don’t need it at a small airport. This is 

particularly true of flights between major airports where distances are great and small 

regional airports which are on a much more manageable scale.  

 

As a result, numbers of pre-booked passengers are falling at many airports leading to 

greater strain on airport assistance providers and greater risk of passenger failing to 

make flights or connections.  

On board 

In Europe and many other parts of the world, there are still frequent problems with 

passengers with a disability being refused by the captain or treated inappropriately (for 

example  two blind people who travel together on a regular basis being prevented from 

sitting  together on  a recent flight). This is often the result of a simple lack of 

understanding about the very different nature of different types of impairment.  

 

This is a very grey area legally. The Regulation states that a disabled person can be 

denied boarding “in order to meet applicable safety requirements established by 
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international, Community or national law or in order to meet safety requirements 

established by the authority that issued the air operator’s certificate to the air carrier 

concerned.” 

 

There is no common or absolute legal requirement but the current guidance that 

prevails in Europe (OPS1 IEM 260) states that: 

 

“The number of PRMs on board should not exceed the number of able bodied 

passengers capable of assisting in case of emergency.” 

 

However, this makes no distinction between a passenger who may have a slight 

hearing loss and one who is unable to move without assistance. Clearly the issues – if 

any – about safety and evacuation are very different but this lack of clarity severely 

undermines the confidence with which disabled people can fly. 

 

One recent case involved a wheelchair user who travelled alone on one sector of a 

journey. When she came to make the return journey (same route, same aircraft, and 

same air carrier) she was denied boarding by the captain because she did not have an 

accompanying person with her. 

 

The European Air Safety Agency (EASA) is looking at these issues but it is likely to be a 

number of years at best before this issue is resolved. In the meantime there are 

frequent reports of problems like that described above which negate the benefits that 

the Regulation was intended to bring. 

Lost or damaged mobility equipment 

One of the most common problems that occurs is the loss or damage of 

essential mobility equipment such as wheelchairs. Although the Regulation is 

clear that passengers have a right to compensation in this instance, the much 

more serious and immediate problem is how the person concerned can 
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continue their journey. The Regulation does require the Airport Managing Body 

to offer temporary replacement but not necessarily on a like for like basis. 

An added complication is that many disabled people are unclear about who is 

responsible. Generally speaking under the terms of the Regulation, the airport 

is held responsible and the Commission advise that they should be the first 

body against whom the passenger makes a claim. The airport can, if necessary 

counter claim again the airline if it is proved to have been their responsibility.  

Complaints handling 

Because each Member State is separately responsible for monitoring and enforcement, 

the process is complex and often confusing. As a result, problems are currently 

significantly under reported. 

 

The level of resources available to the National Enforcement Body in each Member 

State also varies widely. Some have the resources to undertake regular monitoring at 

airports and to follow closely the level of complaints coming through to airlines and 

airports. Others have no dedicated resources and are unable even to provide figures on 

levels of complaints within their country. 

 

Ironically, those countries which have put the greatest level of resource into making 

sure that people are aware of their rights and that the Regulation is properly 

implemented and enforced are those who show the highest level of complaints! 

US Requirements 

The position is significantly complicated by the presence of US Regulation (US ACAA 

Regulation (14 CFR Part 382) )9 which came into effect shortly after Regulation 

1107/2006 (May 2009) and which applies to non-U.S. airlines on flights to and from the 

                                                 
9
 http://airconsumer.dot.gov/rules/382short.pdf 
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U.S. and on code share flights with US carriers anywhere in the world.  While many of 

the requirements are similar, the primary focus of the US law is to place responsibility 

on the airline while the European Regulation places most responsibility on the airport. 

Conclusions 

The introduction of Regulation at European level setting out rights and responsibilities 

of disabled travellers has been widely welcomed by the disability community and 

generally accepted by operators and service providers – albeit after much negotiation 

during the legislative process. 

 

However, based on the experience from Regulation 1107/2006, there is a need for 

careful reflection on how to ensure that such Regulations actually deliver the benefits 

that the legislators and policy makers intended.  

 

Experience shows us that in some cases the law needs to be clearer and more precise. 

In others there is a greater need for authoritative (“statutory”) guidance on how to 

comply. 

 

In all cases there is a need for consistent and high quality training of all those 

responsible for implementation at every level and for effective monitoring and 

enforcement so that standards are progressively driven up and people with disabilities 

are able to travel with greater confidence that their needs will be met as a matter of 

routine rather than of chance. 
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ACCESS TO (what?) JUSTICE

Prof.dr. Aart (A.C.) Hendriks
25 October 2011

Article 13 CRPD

1. States Parties shall ensure effective access to justice 
for persons with disabilities on an equal basis with 
others, including through the provision of procedural 
and age-appropriate accommodations, in order to 
facilitate their effective role as direct and indirect 
participants, including as witnesses, in all legal 
proceedings, including at investigative and other 
preliminary stages.

2. In order to help to ensure effective access to justice 
for persons with disabilities, States Parties shall 
promote appropriate training for those working in the 
field of administration of justice, including police and 
prison staff.
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Why?

(Human) rights meaningless 
if they cannot be enforced.

Thus

- There needs to be a justice 
system;

- The justice system should 
be accessible for all.
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So far

* ‘fair trial’ – Art. 9 ICCPR; Art. 
6 ECHR,

* ‘effective remedy’ – Art. 2 
ICCPR; Art. 13 ECHR.

Under ECHR

• ‘fair trial’
– Incl. legal aid e.g. ECtHR 9 oktober 1979, 

Airey v. Ireland, no. 6289/73 )
• ‘effective remedy’

– an effective domestic remedy to deal with 
the substance of an “arguable complaint” 
under the Convention and to grant 
appropriate relief – e.g. 26 October 2000, 
Kudla v. Poland (GC) & EHRM 21 Januari 
2011, M.S.S. v. Belgium & Greece (GC)
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Being able to enforce rights

Presupposes that:
- Rights are known;

- There is an adequate justice system
- Is equally accessible,
- Offers equal protection to all (substantive 

‘fair trial’ ),
- Is effective (‘effective remedy’).

Positive obligations on 
States

- CRPD: General principles (Art. 3); 
Awareness raising (Art, 8); Education (Art. 
24) Rights are known (information);

- CRPD: Access to justice (Art. 13)
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Interim conclusion
- CRPD (‘access to justice’) seeks to offer 

more protection than ECHR (focus on ‘fair 
trial’ and ‘effective remedy’);

- CRPD is disability specific;

- CRPD rights mainly formulated as State 
obligations;

- Ensuring accessibility through 
‘accommodations’ and ‘training’.

CRPD: Access to justice for all
and always

victims of crime, suspects, witnesses, 
defendants, appellants, or otherwise a 

party

in a legal, quasi-legal (ombudsman, 
equality body etc.) or administrative 

proceedings
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Compare Art. 6/13 ECHR

Art. 6(1): ‘In the determination of 
his civil rights and obligations or of 
any criminal charge against him …’

Art. 13: ‘Argueable complaint’

Access to justice for P(WD)

Problems:
- Legal language/terminology;
- Evidentary rules > obstacles to give 

testimony / serve as witness;
- Legal aid (advice and representation);
- Physical barriers;
- Communication (sign language, braille 

etc.)
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Access to justice for P(WD)

Related problems:
- Enforcement and ‘inaccessible’ 

detention system
Examples from ECHR
• ECtHR 21 december 2010, Jasinskis v. 

Latvia, no. 45744/08
• ECtHR 10 July 2001, Price v. the UK, no. 

33394/96

Art 13

What is ‘effective access to justice, 
including … procedural and age-
appropriate accommodations’???
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Barriers for P(WD)

- Legal language/ terminology;
- Evidentary rules > obstacles to give 

testimony / serve as witness; 
- Legal aid (advice and representation);
- Physical barriers;
- Communication (sign language, braille 

etc.)

Different barriers
Problems for all:
- Legal language/ terminology
- Legal aid (advice and representation)

Disability specific
- Evidentary rules > obstacles to give 

testimony / serve as witness;
- Physical barriers;
- Communication (sign language, braille 

etc.)
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Different forms of 
discrimination / responses

Problems for all > indirect discrimination
- Legal language/ terminology
- Legal aid (advice and representation)

Disability specific > ind. accommodations
- Evidentary rules > obstacles to give 

testimony / serve as witness;
- Physical barriers;
- Communication (sign language, braille 

etc.)

Remaining problems (1)
‘Incompetent’ individuals and 

evidence/witness?

 Disability / gender-based 
violence?
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Remaining problems (2)
Individual, ‘surrogate’ and/or 

collective complaints?

 Who can represent an individual?

Remaining problems (3)
Attitudes of law enforcement 

personnel / members courts

 Art. 13(2) CRPD
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Conclusions

 Art. 13 reflects need for comprehensive 
accessibility to justice;

 Positive obligations > individuals rights?
 Not all barriers disability specific;

 Awareness is needs, notably from law 
enforcement personnel etc.
 Remaining problems.

Questions or Comments????
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challenged the terms offer to part time high court judges as discriminatory, and to 
Hull where he was the first advocate to persuade the ET to recommend 
reinstatement of a police office. 

His views have lead to him being interviewed by the BBC's Ouch and being the 
subject of stories by The Guardian and The Times. He champions the rights of the 
disability community and was awarded Bar Council “Pro Bono Lawyer for the Year” 
in 2003. 

John appears frequently for law centres, the FRU, ELAAS, Bar Pro Bono Unit and 
the Disability Law Association as well as well-known solicitors firms." 

"John's approach to disability discrimination is absolutely inspirational.  His 
expertise is second to none and together with his experience, he is a formidable 
force in the fight to eradicate discrimination based on disability." Les Willans 
(represented by John in a goods and services discrimination case) 
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Summary  

The Review Panel allowed an appeal from a decision of a Medical Panel of the Bar 
Standards Board imposing conditions on John Horan's right to continue to practise as 
a barrister. That decision followed a complaint by the Court of Appeal of his conduct of 
a case before them. The Review Panel concluded that Mr Horan's abilities and faculties 
are substantially impaired as a result of a stroke, but that impairment did not amount to 
an "incapacity" and his fitness to practise was not seriously impaired. 

Link to Michael Rubenstein's commentary. 

The facts 

John Horan is a barrister at Cloisters Chambers, specialising in discrimination and 
employment law. On 31 December 1999, he suffered a severe stroke. This resulted in 
weakness in one side of the body and dysphasia, which affects his readiness of response 
when conducting oral advocacy. He was able to resume practice, however, and was named 
by the Bar Council as Pro Bono Lawyer of the Year in 2004. 

In April 2008, Mr Horan appeared for the appellant in the Court of Appeal in Bone v London 
Borough of Newham [2008] IRLR 546. Although he successfully overturned the decision of 
the EAT, the presiding Lord Justice, Lord Justice Buxton, was dissatisfied with Mr Horan's 
conduct of the oral hearing of the appeal. With the support of the other two members of the 
Court - Lady Justice Smith and Lord Justice Wall - Lord Justice Buxton made a complaint to 
the Bar's Complaints Commissioner. 

The matter was referred to the Medical Panel of the Bar Standards Board to determine 
whether Mr Horan was "unfit to practise". This is defined by the board's "Fitness to Practise" 
rules as meaning that the barrister is "incapacitated by reason of ill health and: (1) The 

http://www.eqlr.co.uk/default.aspx?id=1149163&printview=1
http://www.eqlr.co.uk/default.aspx?id=1148955#para4


barrister is suffering from serious incapacity due to his physical or mental condition ... and (2) 
As a result, the barrister's fitness to practise is seriously impaired; and (3) His suspension or 
the imposition of conditions is necessary for the protection of the public." 

The Medical Panel decided that: 

1. Mr Horan should be prohibited from accepting instructions to appear as an advocate in the 
High Court, Court of Appeal, Supreme Court or Privy Council, or their overseas equivalents, 
until he had been assessed by an appointed medical assessor. 

2. The prohibition should continue until its relaxation was approved by a panel convened 
under the relevant rules. 

3. Mr Horan should be required to give notice in writing of his medical history before accepting 
instructions to appear as an advocate, both to his client and to the relevant court or tribunal. 

Mr Horan applied to the Bar Standards Board's Review Panel under the Fitness to Practise 
Rules. The proceedings before the Review Panel are by way of rehearing. The Review Panel 
asked Antony White QC to provide it with an independent written analysis in relation to issues 
of disability discrimination law that might be relevant to the appeal. Mr White submitted that 
Mr Horan's fitness to practise had to be considered on the assumption that reasonable 
adjustments would be made. He pointed out that "the reasonable adjustment which Mr Horan 
contends for is patience" and that "it seems difficult to argue with the proposition that patience 
shown towards a disabled barrister whose speech is seriously impaired is a reasonable 
adjustment." Mr White concluded that a finding that Mr Horan was unfit to practise was 
inappropriate. 

Decision 

The Review Panel allowed the appeal and discharged the restrictions. 

The Review Panel HELD: 

(1) Whether a barrister is "incapacitated by reason of ill health" does not mean "completely 
disabled". It means that the barrister's ability to carry on practice to the standards expected of 
a barrister is seriously impaired by his physical or mental condition. 

(2) Although the Appellant's stroke left him with a significant impairment of his faculties of 
working memory and speech, that impairment is not "incapacity" within the meaning of the 
rules and his fitness to practise is not seriously impaired. His impairment did not have the 
effect of rendering him incapable in oral advocacy of meeting the standard of reasonable 
competence as an advocate, provided that suitable adjustments and allowances are made to 
accommodate his disability thus enabling satisfactory functioning. 

(3) The exception in Schedule 3, para. 3 to the Equality Act 2010 relating to the exercise of "a 
judicial function" applies to the management of a hearing by a judge. However, judges and 
magistrates can be expected to observe the Equal Treatment Bench Book as a matter of 
judicial conduct and that imposes a parallel duty of compensation for disability, including an 
obligation to make reasonable adjustments when hearing a case presented by a barrister with 
a disability.  

(4) A partial restriction relating to some courts only, such as that imposed by the Medical 
Panel on the Appellant, is very hard to justify in principle. Either the barrister in question is or 
is not unfit to practise. 

Cases referred to 
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For the Appellant: Alison Foster QC, instructed by Bar Mutual 
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DECISION  

1.      This is the reasoned decision of a Review Panel convened pursuant to rule 22 of the 
Fitness to Practice Rules (‘the Rules'). The panel consists of Michael Blair QC (Chairman), 
Richard de Lacy QC, Sophia Lambert, lay member, and Jain Holmes, occupational therapist. 
The appeal is from a decision of a Medical Panel (David Woolley QC (Chairman), Nigel Baker 
QC, Camilla Wells, barrister, Joanna Sweetland, medical member and occupational therapist, 
and William Henderson, lay member). Their reasoned decision was dated 3 December 2009, 
and was given after a very detailed inquiry.  

2.      The decision of the Medical Panel was that:  

(1) Mr Horan should be prohibited from accepting instructions to appear as advocate in the 
High Court, Court of Appeal, Supreme Court or Privy Council, or their overseas equivalents, 
until he had been assessed by an appointed medical assessor who has ‘seen the Court of 
Appeal, Supreme Court or Privy Council in session before conducting the assessment'.  

(2) The prohibition should continue until a Panel convened under the Rules had approved its 
relaxation.  

(3) Mr Horan be required to give notice in writing of his medical history before accepting 
instructions to appear as advocate to his client and to the relevant Court or tribunal.  

3.      In its reasons, the Medical Panel also mentioned that ‘it would be right to give formal 
effect to some of the limits on practice which the barrister imposes on himself.' If these go any 
further than the matters at paragraph 2(3) above, we have found no trace of a document 
giving such effect to any such further limits.  

Introduction  

4.      Mr Horan suffered a cerebro-vascular accident (stroke) on 31 December 1999 when he 
was aged 31. The stroke resulted in impairments identified as a right hemiparesis and 
dysphasia. These impairments have impacted in how Mr Horan participates in certain 
activities. The circumstances which gave rise to these proceedings involve both aspects of 
these impairments to some extent, but principally his dysphasia and readiness of response 
when conducting oral advocacy.  

5.      Mr Horan appeared as counsel in the Court of Appeal, acting on the instructions of the 
Citizens' Advice Bureau (CAB) at the Royal Courts of Justice, for the appellant employee Mrs 
Bone in Bone v Newham LBC, an appeal from the Employment Appeal Tribunal in a case 
concerning both unfair dismissal and sex discrimination. The hearing took place on 15 April 
2008. Mr Horan's client was successful in her appeal: [2008] EWCA Civ 435.  

6.      The presiding Lord Justice was dissatisfied with Mr Horan's conduct of the oral hearing 
of the appeal (though not with any aspect of his written argument) and wrote with the support 
of the other two members of the Court to Mr Horan's head of Chambers, Robin Allen QC, on 
30 April 2008 mentioning a number of heads of concern. Mr Allen responded after inquiry into 



the matter on 11 July 2008. This letter did not satisfy the concerns of the Lord Justice, and he 
referred the matter to the Complaints Commissioner on 23 July 2008. In the result, the 
question of Mr Horan's fitness to practice was referred to a preliminary hearing of a Medical 
Panel appointed by the President of the Council of the Inns of Court (COIC). The Panel 
directed the making of a medical report on him on 8 May 2009. The further consideration of 
the matter was fixed for 11 August 2009. In the meantime, in lieu of the imposition of 
conditions by the Medical Panel, Mr Horan gave an undertaking pursuant to rule 13(e) not to 
accept any instructions involving oral advocacy in the High Court, the Court of Appeal, the 
House of Lords or the Privy Council, until 11 August 2009. In the event, the medical report 
was not ready for that date, and the hearing was adjourned by order of the President of COIC 
to 13 October 2009. Mr Horan's undertaking was extended until the disposal of the Medical 
Panel's hearing.  

7.      The hearing on 13 October 2009 resulted in the decision of 3 December 2009.  

Procedure leading to this decision  

8.      This decision is rendered nearly a year after the finalisation of the Medical Panel's 
decision, and this fact in itself requires explanation. We hope that no such delay will occur 
again in any similar case relating to the health or welfare of a practising barrister whose 
practice has been restricted or terminated under the Rules.  

9.      The Review Panel was originally convened to conduct the rehearing on 15 and 16 
March 2010. In February 2010, solicitors on behalf of Mr Horan sought an adjournment, on 
the ground that they intended to issue proceedings for judicial review directed to the Bar 
Standards Board (BSB), seeking principally the quashing of the decision of the Medical Panel. 
The Chairman of the review panel refused the adjournment by a letter dated 4 March 2010 
addressed to Mr Horan's solicitors, indicating that the question whether the review panel 
should proceed could be addressed at the hearing fixed for 15 March.  

10.    Mr Horan then proceeded with his judicial review application, and also sought an interim 
order from the Administrative Court, which made an order ‘staying' the proceedings of the 
BSB. Although the proceedings of the review panel are not proceedings of the BSB, but those 
of an independent panel, which had not been joined in the judicial review proceedings, the 
Chairman determined that the making of the order against the BSB made it sensible for the 
Review Panel to grant an adjournment of the review panel proceedings.  

11.    The Administrative Court refused permission for judicial review in September 2010. (At 
this point the solicitors then acting for Mr Horan left the scene.) It then became necessary for 
the hearing to be reconvened. The Review Panel considered that the matter should be 
considered urgently. By reason of the commitments of counsel representing Mr Horan, it 
proved impossible to agree a date for that hearing before December 2010. We were informed 
by the BSB's solicitors by letter of 17 September 2010 that Mr Horan had received 
instructions to appear in the Court of Appeal, and that the proposed hearing date might prove 
to be too late to enable him to undertake the work. The BSB proposed, with the agreement of 
Mr Horan's representative acting for him through the Bar Mutual Indemnity Fund (BMIF), that 
we should consider the review in the first instance on paper, and make a decision whether the 
review could and should result in removal of the restriction imposed by the Medical Panel, or 
should continue with an oral hearing on the basis that we were not satisfied merely on the 
papers that the restriction ought to be removed. Our thought was that, in this way, it might be 
possible to reach a decision before Mr Horan was due to appear in the Court of Appeal.  

12.    We agreed to take that course and the Chairman gave directions for the lodging of a 
bundle of all the relevant papers (to be certified as complete by both the BSB and Mr Horan's 
advisers).  

13.    The BSB made no submissions to the Medical Panel or to us, and because of the extent 
and nature of the submissions which had been made to the Medical Panel and the 



Administrative Court, we had already determined that the services of an advocate to the 
review panel would be desirable, to ensure that we had the benefit of an independent analysis 
of, in particular, the legislation on Disability Discrimination.. Pursuant to our request, Antony 
White QC undertook that task and prepared a submission in writing for the purposes of our 
consideration of the review on paper. We are most grateful to him for all that he has done to 
assist us in carrying out our task.  

14.    After the receipt of Mr White's submission, it appeared that he had originally included, in 
response to the Chairman's directions, a passage concerning the possibility of our making an 
interim order, and had analysed the rules with a view to demonstrating that we might make 
such an order pending an oral hearing if we had any doubts about the wisdom of proceeding 
with the ‘on paper' consideration of removing the Medical Panel's restriction. The BMIF 
representative then, in our view regrettably, sought to remove this aspect of Mr White's 
submissions from our consideration. A letter from BMIF of 12 November 2010 to the 
Chairman characterised the work of Mr White as ‘advice' and argued that the possibility of 
interim determination should not be within our purview.  

15.    The Chairman rejected this approach and required the production to the review panel of 
the further submission on the topic of interim relief together with any further submissions 
which Mr Horan wished to lodge on that question. In the event, however, in view of the 
conclusion which we have formed, (and because we were informed on 19 November that Mr 
Horan was no longer instructed to appear in the Court of Appeal case), the issue about an 
interim determination does not arise.  

16.    We have now considered all the material put before us and have reached a conclusion 
on which we are unanimous.  

The regulatory context and the issues  

17.    The power to impose conditions on the practice of a barrister depends upon a finding 
that ‘the Defendant is or may become unfit to practise' (rule 16). ‘Unfit to practise' in relation to 
a barrister means (rule 4) that he is ‘incapacitated by reason of ill health and:  

(1) The barrister is suffering from serious incapacity due to his physical or mental condition ... 
and  

(2) As a result the barrister's fitness to practise is seriously impaired; and  

(3) His suspension or the imposition of conditions is necessary for the protection of the 
public.'  

18.    ‘Incapacitated' in this rule clearly does not bear its ordinary meaning of ‘completely 
disabled'. The sub-paragraphs in the definition import the meaning that the barrister's ability to 
carry on practice to the standards expected of a barrister is seriously impaired by his physical 
or mental condition.  

19.    The standards expected of a barrister are to be found in the Code of Conduct and the 
written standards of work. Paragraph 5.4 of those standards provides:  

5.4 A barrister must in all his professional activities act promptly, conscientiously, diligently 
and with reasonable competence and must take all reasonable and practicable steps to 
ensure that professional engagements are fulfilled. He must not undertake any task which:  

(a) he knows or ought to know he is not competent to handle;  

(b) he does not have adequate time and opportunity to prepare for or perform; or  



(c) he cannot discharge within a reasonable time having regard to the pressure of other work.  

20.    We therefore consider that the threshold questions are whether on the evidence:  

(1) Mr Horan is suffering from a serious incapacity due to his physical and mental condition; 
and  

(2) Mr Horan's ability to meet the relevant standard has been seriously impaired by reason of 
that condition. In relation to the second question, we will have to consider whether and to 
what extent the relevant legislation on disability requires us to determine that his ability is not, 
or is not seriously, impaired because reasonable modifications can be made to compensate 
for the impairment.  

21.    If the answers to both these questions are ‘yes', but only in that event, we must consider 
whether that impairment means that his suspension or the imposition of conditions on his 
practice is necessary for the protection of the public.  

22.    We consider the evidence in the following order:- 

(1) The medical and occupational therapy evidence.  

(2) Mr Horan's evidence as to the conduct of his practice since the stroke.  

(3) The evidence of his actual performance as observed by others.  

The medical and occupational therapy evidence  

23.    The Appointed Medical Advisor is Sue Barnard Gillmer, an occupational therapist and 
vocational rehabilitation consultant. We will refer to her (we hope without disrespect) as ‘the 
AMA'. Her report was submitted in July 2009, and she answered a series of questions raised 
by the Medical Panel at its preliminary hearing. Mr Horan had exhibited to his witness 
statement dated 7 May 2009 a report from a consultant neuropsychologist, Dr Nathaniel-
James (‘the consultant'), which was prepared at the insistence of Mr Horan's head of 
chambers on 14 February 2006 in order to assess whether Mr Horan could effectively return 
to full-time practice.  

24.    Dealing first with the consultant's report, he found that Mr Horan's performance in tests 
of intellectual ability provided evidence of ‘mild but significant under-functioning in his working 
memory abilities. However, there is no other evidence of under-functioning in his general 
intellectual abilities'. He further found that Mr Horan was functioning for the most part at pre-
injury expectations, with two exceptions, namely working memory and expressive language 
during conversational speech. The weakness in working memory was a relative weakness, 
since his working memory abilities were as good as 50% of his age peers in the general 
population. In this context of course we observe that one's "age peers" are not those of any 
particular intellectual attainment, but part of the population as a whole.  

25.    The consultant expressed an overall opinion that the impairment which Mr Horan has 
suffered was not such as to prevent his functioning as a barrister. He offered suggestions to 
improve Mr Horan's performance which include the use of gesture, facial expressions and 
drawings in order to put across his arguments. Like the Medical Panel, we do not consider 
that the last part of this evidence assists, as it is not based on a realistic assessment of the 
function of an advocate performing oral advocacy.  

26.    The AMA's evidence on Mr Horan's functioning accorded substantially with that of the 
consultant. Her material findings are that Mr Horan's speed of oral delivery and formulation of 
certain words and phrases are significantly impaired due to his permanent expressive 
dysphasia. In respect of functional memory, concentration and attention, the AMA found a 



good but not exceptional performance, and that Mr Horan had learned compensatory 
strategies which improved his practical memory presentation over the scores in tests. 
Accordingly the AMA remarked that the consultant's finding of significant underfunctioning in 
measured working memory abilities had not taken into account compensatory strategies.  

Mr Horan's evidence  

27.    The process in which we are engaged is not adversarial. We therefore approach Mr 
Horan's evidence on the basis that we should accept it unless it is inherently improbable or 
contradicted by other material put before us. His account of his medical and professional 
history is candid and coherent, and he has not attempted to brush aside or belittle the real 
difficulties which he has faced and the consequences of his condition. We accept his 
evidence.  

28.    There is no doubt that before the stroke, Mr Horan was an individual fully qualified by 
reason of his intellect and training to be a fully competent barrister and, in particular, a 
practitioner of oral advocacy.  

29.    The cerebro-vascular accident occurred on 31 December 1999. Its immediate aftermath 
was disastrous: according to Mr Horan's brother (as reported by the consultant) it was 
doubtful whether Mr Horan would survive, and if he did, whether he would recover any 
speech or (possibly) mobility. In the event Mr Horan recovered both mobility and, by virtue of 
intense therapy, his speech and was able to resume limited work as a barrister from April 
2001. As we have recorded above, he submitted to a detailed investigation by the consultant 
in February 2006, after which his head of chambers was presumably satisfied that he was 
capable of returning to full-time practice, as he did.  

30.    Mr Horan's witness statement of 7 May 2009 addresses the numerous points made 
about his performance in Mrs Bone's case in the letters of the presiding Lord Justice and in 
the letter of the Complaints Commissioner of 7 January 2009 to the President of COIC. We do 
not need to deal with any points other than those which relate to his general ability to conduct 
oral advocacy in any court. We deal with those matters when considering the perception of Mr 
Horan's performance as perceived by others.  

31.    Mr Horan accepts that his speech ability has reached a plateau and is unlikely to 
improve further, and also that it is impaired. He states that he has appeared both without 
complaint and with success in numerous cases since 2006 and has re-established a regular 
client base of solicitors.  

The evidence of Mr Horan's performance as perceived by others  

32.    We are in no doubt that Mr Horan's professional performance has in general been up to 
an adequate standard since his resumption of full time practice in 2006. Numerous witnesses 
attest to his continuing ability. They include judges and practitioners. We do not propose to 
lengthen these reasons by reciting their evidence in full.  

33.    The critical event is the hearing of Mrs Bone's appeal on 15 April 2008. We have 
listened (separately) to the recording of this hearing, and we have read the transcript. There is 
no doubt that Mr Horan's narrative and argumentative advocacy are impeded by the 
impairment of his speech. The hesitations which his dysphasia imposes are evident.  

34.    Mr Horan's performance led the three judges of the Court of Appeal to conclude 
(enclosure to the letter of 23 July 2008) that his oral submissions ‘were effectively of no help 
at all in moving the case forward'. The Medical Panel said (substantive decision para 16) that 
the account of the hearing given by the judges, the recording and the transcript persuaded 
them that on that day, at least, ‘the barrister's fitness to practise was seriously impaired to the 
point where it had virtually disappeared'.  



35.    These are extreme conclusions. As they would in principle support a decision that Mr 
Horan should not practise advocacy at all (whereas the Medical Panel were prepared to allow 
him to practise under conditions) we have considered them carefully.  

36.    This requires some consideration of the questions which the Court of Appeal had to 
consider in Mrs Bone's case. They were not simple.  

(1) The Employment Tribunal (ET) at first instance had rendered a decision which found as a 
fact that Mrs Bone had been the victim of sexual discrimination and victimisation.  

(2) The ET had summarised its findings at the end of its written decision to the effect that Mrs 
Bone had been unfairly dismissed, but it did not transpose its findings as to discrimination or 
victimisation into the relevant conclusion.  

(3) When it came to consider the remedies to be awarded to Mrs Bone, the ET realised that 
(or perhaps was asked to consider whether) it should correct the summary of findings to show 
that Mrs Bone was not merely unfairly dismissed (the employer having shown no reason for 
dismissal) but was dismissed by reason of direct sexual discrimination or victimisation. It did 
so by means of a Certificate of Correction under rule 37 of the Employment Tribunal rules.  

(4) The employer appealed to the Employment Appeal Tribunal (EAT) on the ground that the 
ET had no power to make the rule 37 certificate at that stage in the proceedings (and on other 
grounds which failed). The EAT decided that the ET was not entitled to make the certificate 
but made no consequential order which would enable Mrs Bone to have her remedies 
determined on the basis of a dismissal by reason of discrimination or victimisation.  

37.    Mr Horan's task was to advocate Mrs Bone's appeal against this decision. His 
fundamental point was, as we see it, expressed at page 12 of the transcript, where he pointed 
out that the ET had realised that there had been an error which resulted from the expression 
of the decision, which in its correct form, as he vividly put it ‘was their judgment, and had ever 
been their judgment'.  

38.    This remark appears after about 45 minutes of the hearing, after Mr Horan has made his 
submissions on the authorities relating to the ‘slip rule', which he has sought to apply to the 
making of a certificate under the Tribunal rule 37. We consider that a barrister who did not 
have Mr Horan's disability would have made a submission to that effect at some time in the 
hearing: but we cannot say when.  

39.    The issue in the appeal can be seen (with the benefit of the Court of Appeal's 
judgments) to have been whether the EAT was entitled to require the ET to reconsider its 
decision without reliance on the ‘slip rule'. We accept that Mr Horan did not take this point 
expressly in the terms which we have formulated. Importantly, however, his opponent did not 
refer the Court of Appeal to the authority which justified that power. That line of authority was 
referred to in, and was the basis of, the judgment of Lord Justice Wall in the disposition of the 
appeal in favour of Mrs Bone, with the agreement of the other members of the Court. The 
reasoning is to be found at [2008] EWCA Civ 435 para 27ff.  

40.    We think it important that Wall LJ said this (para 27):  

"Although a great deal of erudition was on display both in the submissions made to the EAT 
and in this court, neither we nor, we think, the EAT was [sic] referred to the decision of this 
court in Barke or to the decision of the former President of the EAT, Burton J in Burns v 
Consignia (No 2) [2004] IRLR 425, (also reported as Burns v Royal Mail Group [2004] ICR 
425) or to the Employment Appeal Tribunal Practice Direction and Practice Statement made 
under the Practice Direction (Employment Appeal Tribunal - Procedure) 2004 which came 
into effect on 9 December 2004."  



41.    The evidence before us is therefore that neither counsel had been able to identify the 
crucial power of the EAT to invite the ET to amplify or correct its findings. This power, in the 
judgment of the Court of Appeal, would have enabled the EAT to require the ET to make 
further findings which would remedy the apparent injustice to Mrs Bone which had resulted 
from a purely procedural problem.  

42.    We can well understand the frustration created by Mr Horan's obvious inability to arrive 
at this conclusion in his oral argument. But this was not in our view the result of his dysphasia, 
but of his ignorance of the relevant authority, which we must assume he shared with his 
opponent who, if she had known of this line of authority, was obliged to refer to the Court to it.  

43.    Because of the procedure which we have agreed to adopt, we do not have the benefit of 
having seen and heard Mr Horan in person. We have, however, been able to form a view of 
his deportment and fluency from the recording, and the evidence of the witnesses, including 
the medical witnesses.  

Conclusions on the evidence  

44.    There is no doubt that Mr Horan's stroke has left him with a significant impairment of his 
faculties of working memory and speech. On this the consultant and the AMA are agreed and, 
we think, Mr Horan accepts that this is so. In relation to a barrister practising oral advocacy 
this is in our judgment an important impairment of his abilities.  

45.    The question remains whether that impairment has had the effect of rendering him 
incapable in oral advocacy of meeting the standard of reasonable competence as an 
advocate. On this point, the evidence is virtually all one way: he is capable of meeting that 
standard, provided that suitable adjustments and allowances are made to accommodate his 
disability thus enabling satisfactory functioning. The only point of dissent arises from his 
conduct of Mrs Bone's case.  

46.    In our judgment, while the delivery and fluency of Mr Horan's addresses to the Court of 
Appeal were obviously impaired, we cannot characterise that performance as ‘of virtually no 
help in moving the case forward' or conclude that his ability as an advocate had virtually 
disappeared. So far as the progress of the case is concerned, by comparison with that of Mr 
Horan, the performance of counsel for the respondent local authority, while fluent and 
unimpaired, did not, to our minds, lead the Court to any new insight into the solution of the 
problem posed by the procedural errors of the Tribunals below.  

47.    On analysis, we have concluded that Mr Horan's advocacy did provide some assistance 
to the Court of Appeal in revising its view of the substance of the ET's decision (in particular 
the passage at pp 12 and following of the transcript) and the nature of the error below in 
expressing their conclusion. As we have said, none of the participants in that hearing had at 
that stage alighted on the key process of referral of questions by the EAT to an ET which the 
Court ultimately held to be an appropriate way of doing justice on the basis of the ET's 
findings.  

48.    We also note that, until well into the hearing (when he mentioned that he had suffered 
from a stroke), the Court of Appeal was unaware of Mr Horan's disability. If they had been 
aware from the outset, they might have made adjustments for it which might have led to 
smoother proceedings. For example, we consider that the fact that the presiding Lord Justice 
was obviously irritated at the beginning by Mr Horan's late appearance and early presentation 
of the case may well have made him less able to perform up to his normal standard.  

49.    So far as we differ from the views of three judges of the Court of Appeal and of the 
Medical Panel, we do only after careful thought and with proper respect for their opinions. We 
consider that there are reasons of principle for doing so.  



(1) The presiding Lord Justice had arrived at the conclusion that it was questionable whether 
Mr Horan should be practising at all: see the fourth paragraph of his letter to Mr Allen of 30 
April 2008. However, he used the word "questionable", and the purpose of the later reference 
which the Lords Justices made to the BSB was to ensure that the matter was considered in 
the appropriate way; neither he nor they were expressing a concluded view on the matter.  

(2) The Medical Panel itself differed from what may have been the preference of the Court of 
Appeal in that they considered that Mr Horan's abilities were not impaired so far as concerned 
all Courts and tribunals other than the High Court and Court of Appeal, etc.  

(3) There is only one standard for the professional conduct of barristers and it applies in all 
Courts. The standard is reasonable competence and the variable factor is the difficulty of the 
case: see the written standards para 5.4.  

(4) Employment Tribunals and the Employment Appeal Tribunal may be intended to be 
relatively informal in procedure, but the competence required of counsel is the same as in the 
High Court and the Court of Appeal. The same is also true of other Courts and Tribunals, 
such as for example, the Crown Court itself, and other Tribunals, whether "Upper" or 
otherwise, though we accept that Mr Horan may not ever wish to practice there.  

50.    On the medical and legal professional evidence we find that Mr Horan's ability to discern 
accurately whether he should or should not accept instructions to perform oral advocacy in a 
given matter (the only faculty which is in question in his case) is not impaired at all. Neither is 
his intellectual ability to give sound advice. Indeed there is evidence to suggest that he is an 
innovative legal thinker in the field of disability law.  

51.    We have concluded that Mr Horan's abilities and faculties are substantially impaired by 
reason of dysphasia, but that that impairment is not incapacity within the meaning of the 
Rules and his fitness to practise is not seriously impaired. This conclusion is the stronger 
when account is also taken of the facts that those concerned are made aware of his disability 
and that appropriate adjustments have to be made to assist him. We note that Mr Horan has 
already, in consultation with his Head of Chambers, imposed some special requirements in 
his Chambers and on himself in relation to his practice, in the interests of giving both his 
clients and the relevant Court or Tribunal some advance knowledge of his disability. These 
seem to us to be sensible and not unduly onerous. For example, the courts would naturally 
expect to be made aware of his disability, so that they understand why his advocacy is as it is, 
and can make whatever adjustments they consider necessary in the conduct of the case.  

52.    In view of the careful and helpful submissions made by Mr White, we go on briefly to 
consider what impact the legislation would have if we had reached the conclusion that the first 
threshold test had been met. For this purpose we will assume that Mr Horan's disability meant 
that his discourse required to be listened to over a longer time than a barrister in the same 
case without his disability, and without undue pressure of questions.  

53.    We accept Mr White's submission that the Equality Act 2010 is the relevant Act, even 
though it has only recently come into force, as our decision must be made as a rehearing of 
the question whether Mr Horan is or may become unfit to practise.  

54.    Our findings mean that Mr Horan is a person with a disability within the meaning of the 
2010 Act and we accept the submission to that effect. We also accept that the BSB is both a 
qualifications body within the meaning of the 2010 Act and a public authority within the 
meaning of the 1995 Act. A decision as to fitness to practise is not, however, a decision of the 
BSB, but of a body in the nature of a judicial body (a Medical or a Review Panel). The 
relevant decision of the BSB is either that of the Complaints Commissioner to refer the matter 
to a panel under rule 7(a) or the standing requirement to refer in some of the circumstances 
set out in rules 7(b) or (c).  



55.    In relation to the conduct of proceedings in a Court, Mr White submits that the 
management of the hearing by a judge (as opposed to a decision in a case before the judge 
on the evidence adduced) is not the exercise of a judicial function for the purpose of the 
exception in sch 3 para 3 to the 2010 Act. We are not persuaded by this submission. It is 
extremely difficult to distinguish between the management of a hearing and the decision-
making process. We derive no assistance from the express provision relating to entry to and 
practice in the barristers' profession. Mr White suggests that Parliament cannot have intended 
not to put an obligation on the courts to make reasonable adjustments for disabled barristers, 
having placed a duty on the profession. We think that the answer is that Parliament has 
indeed put some obligations on the courts by placing the relevant duty on a public authority, 
HM Courts Service, which provides the physical environment in which the judicial function is 
normally carried out. It does not follow, however, that Parliament intended to place a statutory 
duty on judges to make adjustments in all and any facets of the hearing process. Mr White's 
submission appears to overlook the fact that an act of discrimination affecting the outcome of 
a case can be made a ground for appeal or review of the decision or of a complaint about 
judicial conduct. The decision which he cites (R v Isleworth Crown Court) is itself an example 
of this. The decision of the Administrative Court in that case enjoined observance of the Equal 
Treatment Bench Book on judges and magistrates as a matter of judicial conduct, but did not 
(and, we think, could not) elevate observance of that Book into a statutory duty. As Parliament 
can be taken to have known of these principles of law, the exception for the performance of 
judicial functions can be taken to have been enacted in the knowledge that the judiciary 
imposes a parallel duty of compensation for disability.  

56.    It does not follow, however, that a barrister should be treated as unfit to practise in a 
given Court merely because he does not have a statutory right to treatment which 
compensates for his disability. We accept that in determining the question of fitness to 
practise the relevant panel must take account of adjustments which judges can be expected 
reasonably to make in compliance with the Equal Treatment Bench Book. We therefore differ 
from the Medical Panel in their treatment of the submission of Ms Foster QC on behalf of Mr 
Horan before them, as set out in para 28 of Mr White's submission. Equally we accept the 
submission of Ms Foster, provided that it is understood as grounded on the judicial obligation 
to make reasonable adjustments when hearing a case presented by a barrister with a 
disability, a duty imposed otherwise than by the statute.  

57.    Apart from this single point of difference, it will be apparent from the substance of this 
decision that we have in general followed the remainder of Mr White's helpful submissions.  

58.    We also wish to make some observations about the form of the restriction imposed on 
Mr Horan by the Medical Panel. We consider that a partial restriction relating to some Courts 
only is very hard to justify in principle. Either the barrister in question is or is not unfit to 
practise. The necessary understanding and competence to conduct a case vary with the 
complexity of the case, not the level of the Court in the appellate hierarchy. It is as necessary 
to understand and expound the principles of law accurately and clearly in the ET as in the 
Supreme Court. This is why the grant of the degree of barrister and the subsequent 
possession of a practising certificate is unique: it authorises the conduct of cases in any Court 
in England and Wales, subject, as we have said, to observance of the overriding rule of 
conduct that the barrister must not accept instructions in a case if it is beyond his 
competence.  

59.    This leaves for comment the Medical Panel's requirement for formalisation of the 
arrangements that Mr Horan has imposed on himself in relation to his practice (which we 
mentioned at paragraph 51 above). We have already expressed our approval of his decision 
to give both to his clients and to the relevant Court or Tribunal advance knowledge of his 
disability. In Mrs Bone's case he can be said to have brought many difficulties on himself by 
failing to inform the Court of Appeal of this before the hearing. It should be obvious to him that 
a person with a disability which is ‘invisible' must make known the disability in order that 
reasonable adjustments can be made. We urge him to be mindful that it is incumbent upon 
him to secure such adjustments in the interests of his client, the proper use of Court time, and 
the public.  



60.    We are in no doubt of Mr Horan's ability to measure his own competence within the 
Code of Conduct. He has, with help from his very experienced Head of Chambers, decided 
what should be done about an appropriate supply of information. We have no power to 
‘formalise' the limits on his practice which he has imposed on himself, in the absence of a 
finding of unfitness. Even if we had found a degree of unfitness to practice, however, the 
imposition of detailed conditions as to the work he should take would pose a significant 
problem. The conditions would have to have a degree of precision, as they are intended to be 
enforceable as part of the Code of Conduct, which we think very difficult to achieve. A 
condition requiring Mr Horan, or an undertaking by him, to notify relevant courts in advance of 
his disability does not pose this problem.  

61.    Our conclusion in paragraph 51 above means that neither of the threshold tests 
imposed by the Rules has been met and we must allow the appeal and discharge the 
restrictions. We take no further action.  

Michael Blair QC, Richard de Lacy QC,  
Sophia Lambert, Jain Holmes  

22 November 2010  
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1. This is the reasoned decision of a Review Panel convened pursuant to rule 22 

of the Fitness to Practice Rules (‘the Rules’).  The panel consists of Michael 

Blair QC (Chairman), Richard de Lacy QC, Sophia Lambert, lay member, and 

Jain Holmes, occupational therapist.  The appeal is from a decision of a 

Medical Panel (David Woolley QC (Chairman), Nigel Baker QC, Camilla 

Wells, barrister, Joanna Sweetland, medical member and occupational 

therapist, and William Henderson, lay member).  Their reasoned decision was 

dated 3 December 2009, and was given after a very detailed inquiry. 

2. The decision of the Medical Panel was that: 

(1) Mr Horan should be prohibited from accepting instructions to appear 

as advocate in the High Court, Court of Appeal, Supreme Court or 

Privy Council, or their overseas equivalents, until he had been assessed 

by an appointed medical assessor who has ‘seen the Court of Appeal, 

Supreme Court or Privy Council in session before conducting the 

assessment’. 

(2) The prohibition should continue until a Panel convened under the 

Rules had approved its relaxation. 

(3) Mr Horan be required to give notice in writing of his medical history 

before accepting instructions to appear as advocate to his client and to 

the relevant Court or tribunal. 
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3. In its reasons, the Medical Panel also mentioned that ‘it would be right to give 

formal effect to some of the limits on practice which the barrister imposes on 

himself.’  If these go any further than the matters at paragraph 2(3) above, we 

have found no trace of a document giving such effect to any such further 

limits. 

Introduction 

4. Mr Horan suffered a cerebro-vascular accident (stroke) on 31 December 1999 

when he was aged 31.  The stroke resulted in impairments identified as a right 

hemiparesis and dysphasia.  These impairments have impacted in how Mr 

Horan participates in certain activities. The circumstances which gave rise to 

these proceedings involve both aspects of these impairments to some extent, 

but principally his dysphasia and readiness of response when conducting oral 

advocacy. 

5. Mr Horan appeared as counsel in the Court of Appeal, acting on the 

instructions of the Citizens’ Advice Bureau (CAB) at the Royal Courts of 

Justice, for the appellant employee Mrs Bone in Bone v Newham LBC, an 

appeal from the Employment Appeal Tribunal in a case concerning both unfair 

dismissal and sex discrimination.  The hearing took place on 15 April 2008.  

Mr Horan’s client was successful in her appeal: [2008] EWCA Civ 435. 

6. The presiding Lord Justice was dissatisfied with Mr Horan’s conduct of the 

oral hearing of the appeal (though not with any aspect of his written argument) 

and wrote with the support of the other two members of the Court to Mr 

Horan’s head of Chambers, Robin Allen QC, on 30 April 2008 mentioning a 

number of heads of concern.  Mr Allen responded after inquiry into the matter 

on 11 July 2008.  This letter did not satisfy the concerns of the Lord Justice, 

and he referred the matter to the Complaints Commissioner on 23 July 2008.  

In the result, the question of Mr Horan’s fitness to practice was referred to a 

preliminary hearing of a Medical Panel appointed by the President of the 

Council of the Inns of Court (COIC). The Panel directed the making of a 

medical report on him on 8 May 2009.  The further consideration of the matter 

was fixed for 11 August 2009.  In the meantime, in lieu of the imposition of 

conditions by the Medical Panel, Mr Horan gave an undertaking pursuant to 
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rule 13(e) not to accept any instructions involving oral advocacy in the High 

Court, the Court of Appeal, the House of Lords or the Privy Council, until 11 

August 2009.  In the event, the medical report was not ready for that date, and 

the hearing was adjourned by order of the President of COIC to 13 October 

2009.  Mr Horan’s undertaking was extended until the disposal of the Medical 

Panel’s hearing. 

7. The hearing on 13 October 2009 resulted in the decision of 3 December 2009. 

Procedure leading to this decision 

8. This decision is rendered nearly a year after the finalisation of the Medical 

Panel’s decision, and this fact in itself requires explanation.  We hope that no 

such delay will occur again in any similar case relating to the health or welfare 

of a practising barrister whose practice has been restricted or terminated under 

the Rules. 

9. The Review Panel was originally convened to conduct the rehearing on 15 and 

16 March 2010.  In February 2010, solicitors on behalf of Mr Horan sought an 

adjournment, on the ground that they intended to issue proceedings for judicial 

review directed to the Bar Standards Board (BSB), seeking principally the 

quashing of the decision of the Medical Panel.  The Chairman of the review 

panel refused the adjournment by a letter dated 4 March 2010 addressed to Mr 

Horan’s solicitors, indicating that the question whether the review panel 

should proceed could be addressed at the hearing fixed for 15 March. 

10. Mr Horan then proceeded with his judicial review application, and also sought 

an interim order from the Administrative Court, which made an order ‘staying’ 

the proceedings of the BSB.  Although the proceedings of the review panel are 

not proceedings of the BSB, but those of an independent panel, which had not 

been joined in the judicial review proceedings, the Chairman determined that 

the making of the order against the BSB made it sensible for the Review Panel 

to grant an adjournment of the review panel proceedings.  

11. The Administrative Court refused permission for judicial review in September 

2010.  (At this point the solicitors then acting for Mr Horan left the scene.)  It 

then became necessary for the hearing to be reconvened.  The Review Panel 

considered that the matter should be considered urgently.  By reason of the 
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commitments of counsel representing Mr Horan, it proved impossible to agree 

a date for that hearing before December 2010.  We were informed by the 

BSB’s solicitors by letter of 17 September 2010 that Mr Horan had received 

instructions to appear in the Court of Appeal, and that the proposed hearing 

date might prove to be too late to enable him to undertake the work.  The BSB 

proposed, with the agreement of Mr Horan’s representative acting for him 

through the Bar Mutual Indemnity Fund (BMIF), that we should consider the 

review in the first instance on paper, and make a decision whether the review 

could and should result in removal of the restriction imposed by the Medical 

Panel, or should continue with an oral hearing on the basis that we were not 

satisfied merely on the papers that the restriction ought to be removed. Our 

thought was that, in this way, it might be possible to reach a decision before 

Mr Horan was due to appear in the Court of Appeal.  

12. We agreed to take that course and the Chairman gave directions for the 

lodging of a bundle of all the relevant papers (to be certified as complete by 

both the BSB and Mr Horan’s advisers). 

13. The BSB made no submissions to the Medical Panel or to us, and because of 

the extent and nature of the submissions which had been made to the Medical 

Panel and the Administrative Court, we had already determined that the 

services of an advocate to the review panel would be desirable, to ensure that 

we had the benefit of an independent analysis of, in particular, the legislation 

on Disability Discrimination..  Pursuant to our request, Antony White QC 

undertook that task and prepared a submission in writing for the purposes of 

our consideration of the review on paper. We are most grateful to him for all 

that he has done to assist us in carrying out our task. 

14. After the receipt of Mr White’s submission, it appeared that he had originally 

included, in response to the Chairman’s directions, a passage concerning the 

possibility of our making an interim order, and had analysed the rules with a 

view to demonstrating that we might make such an order pending an oral 

hearing if we had any doubts about the wisdom of proceeding with the ‘on 

paper’ consideration of removing the Medical Panel’s restriction.  The BMIF 

representative then, in our view regrettably, sought to remove this aspect of 

Mr White’s submissions from our consideration.  A letter from BMIF of 12 
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November 2010 to the Chairman characterised the work of Mr White as 

‘advice’ and argued that the possibility of interim determination should not be 

within our purview. 

15. The Chairman rejected this approach and required the production to the review 

panel of the further submission on the topic of interim relief together with any 

further submissions which Mr Horan wished to lodge on that question. In the 

event, however, in view of the conclusion which we have formed, (and 

because we were informed on 19 November that Mr Horan was no longer 

instructed to appear in the Court of Appeal case), the issue about an interim 

determination does not arise. 

16. We have now considered all the material put before us and have reached a 

conclusion on which we are unanimous. 

The regulatory context and the issues 

17. The power to impose conditions on the practice of a barrister depends upon a 

finding that ‘the Defendant is or may become unfit to practise’ (rule 16).  

‘Unfit to practise’ in relation to a barrister means (rule 4) that he is  

‘incapacitated by reason of ill health and: 

(1) The barrister is suffering from serious incapacity due to his physical or 

mental condition … and 

(2) As a result the barrister’s fitness to practise is seriously impaired; and 

(3) His suspension or the imposition of conditions is necessary for the 

protection of the public.’ 

18. ‘Incapacitated’ in this rule clearly does not bear its ordinary meaning of 

‘completely disabled’.  The sub-paragraphs in the definition import the 

meaning that the barrister’s ability to carry on practice to the standards 

expected of a barrister is seriously impaired by his physical or mental 

condition. 

19. The standards expected of a barrister are to be found in the Code of Conduct 

and the written standards of work.  Paragraph 5.4 of those standards provides: 



Page 6 of 17 

5.4 A barrister must in all his professional activities act promptly, 

conscientiously, diligently and with reasonable competence and must take all 

reasonable and practicable steps to ensure that professional engagements are 

fulfilled.  He must not undertake any task which: 

(a) he knows or ought to know he is not competent to handle; 

(b) he does not have adequate time and opportunity to prepare for or 

perform; or 

(c) he cannot discharge within a reasonable time having regard to the 

pressure of other work. 

20. We therefore consider that the threshold questions are whether on the 

evidence: 

(1) Mr Horan is suffering from a serious incapacity due to his physical and 

mental condition; and 

(2) Mr Horan’s ability to meet the relevant standard has been seriously 

impaired by reason of that condition. 

In relation to the second question, we will have to consider whether and to 

what extent the relevant legislation on disability requires us to determine that 

his ability is not, or is not seriously, impaired because reasonable 

modifications can be made to compensate for the impairment. 

21. If the answers to both these questions are ‘yes’, but only in that event, we must 

consider whether that impairment means that his suspension or the imposition 

of conditions on his practice is necessary for the protection of the public. 

22. We consider the evidence in the following order:- 

(1) The medical and occupational therapy evidence. 

(2) Mr Horan’s evidence as to the conduct of his practice since the stroke. 

(3) The evidence of his actual performance as observed by others. 

The medical and occupational therapy evidence 

23. The Appointed Medical Advisor is Sue Barnard Gillmer, an occupational 

therapist and vocational rehabilitation consultant.  We will refer to her (we 
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hope without disrespect) as ‘the AMA’.  Her report was submitted in July 

2009, and she answered a series of questions raised by the Medical Panel at its 

preliminary hearing.  Mr Horan had exhibited to his witness statement dated 7 

May 2009 a report from a consultant neuropsychologist, Dr Nathaniel-James 

(‘the consultant’), which was prepared at the insistence of Mr Horan’s head of 

chambers on 14 February 2006 in order to assess whether Mr Horan could 

effectively return to full-time practice. 

24. Dealing first with the consultant’s report, he found that Mr Horan’s 

performance in tests of intellectual ability provided evidence of ‘mild but 

significant under-functioning in his working memory abilities.  However, 

there is no other evidence of under-functioning in his general intellectual 

abilities’.  He further found that Mr Horan was functioning for the most part at 

pre-injury expectations, with two exceptions, namely working memory and 

expressive language during conversational speech.  The weakness in working 

memory was a relative weakness, since his working memory abilities were as 

good as 50% of his age peers in the general population. In this context of 

course we observe that one’s “age peers” are not those of any particular 

intellectual attainment, but part of the population as a whole. 

25. The consultant expressed an overall opinion that the impairment which Mr 

Horan has suffered was not such as to prevent his functioning as a barrister.  

He offered suggestions to improve Mr Horan’s performance which include the 

use of gesture, facial expressions and drawings in order to put across his 

arguments.  Like the Medical Panel, we do not consider that the last part of 

this evidence assists, as it is not based on a realistic assessment of the function 

of an advocate performing oral advocacy. 

26. The AMA’s evidence on Mr Horan’s functioning accorded substantially with 

that of the consultant.  Her material findings are that Mr Horan’s speed of oral 

delivery and formulation of certain words and phrases are significantly 

impaired due to his permanent expressive dysphasia.  In respect of functional 

memory, concentration and attention, the AMA found a good but not 

exceptional performance, and that Mr Horan had learned compensatory 

strategies which improved his practical memory presentation over the scores 

in tests.  Accordingly the AMA remarked that the consultant’s finding of 
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significant underfunctioning in measured working memory abilities had not 

taken into account compensatory strategies. 

Mr Horan’s evidence 

27. The process in which we are engaged is not adversarial.  We therefore 

approach Mr Horan’s evidence on the basis that we should accept it unless it is 

inherently improbable or contradicted by other material put before us.  His 

account of his medical and professional history is candid and coherent, and he 

has not attempted to brush aside or belittle the real difficulties which he has 

faced and the consequences of his condition.  We accept his evidence. 

28. There is no doubt that before the stroke, Mr Horan was an individual fully 

qualified by reason of his intellect and training to be a fully competent 

barrister and, in particular, a practitioner of oral advocacy. 

29. The cerebro-vascular accident occurred on 31 December 1999.  Its immediate 

aftermath was disastrous: according to Mr Horan’s brother (as reported by the 

consultant) it was doubtful whether Mr Horan would survive, and if he did, 

whether he would recover any speech or (possibly) mobility.  In the event Mr 

Horan recovered both mobility and, by virtue of intense therapy, his speech 

and was able to resume limited work as a barrister from April 2001.  As we 

have recorded above, he submitted to a detailed investigation by the consultant 

in February 2006, after which his head of chambers was presumably satisfied 

that he was capable of returning to full-time practice, as he did. 

30. Mr Horan’s witness statement of 7 May 2009 addresses the numerous points 

made about his performance in Mrs Bone’s case in the letters of the presiding 

Lord Justice and in the letter of the Complaints Commissioner of 7 January 

2009 to the President of COIC.  We do not need to deal with any points other 

than those which relate to his general ability to conduct oral advocacy in any 

court.  We deal with those matters when considering the perception of Mr 

Horan’s performance as perceived by others. 

31. Mr Horan accepts that his speech ability has reached a plateau and is unlikely 

to improve further, and also that it is impaired.  He states that he has appeared 

both without complaint and with success in numerous cases since 2006 and 

has re-established a regular client base of solicitors. 
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The evidence of Mr Horan’s performance as perceived by others 

32. We are in no doubt that Mr Horan’s professional performance has in general 

been up to an adequate standard since his resumption of full time practice in 

2006.  Numerous witnesses attest to his continuing ability.  They include 

judges and practitioners.  We do not propose to lengthen these reasons by 

reciting their evidence in full. 

33. The critical event is the hearing of Mrs Bone’s appeal on 15 April 2008. We 

have listened (separately) to the recording of this hearing, and we have read 

the transcript.  There is no doubt that Mr Horan’s narrative and argumentative 

advocacy are impeded by the impairment of his speech.  The hesitations which 

his dysphasia imposes are evident. 

34. Mr Horan’s performance led the three judges of the Court of Appeal to 

conclude (enclosure to the letter of 23 July 2008) that his oral submissions 

‘were effectively of no help at all in moving the case forward’.  The Medical 

Panel said (substantive decision para 16) that the account of the hearing given 

by the judges, the recording and the transcript persuaded them that on that day, 

at least, ‘the barrister’s fitness to practise was seriously impaired to the point 

where it had virtually disappeared’. 

35. These are extreme conclusions.  As they would in principle support a decision 

that Mr Horan should not practise advocacy at all (whereas the Medical Panel 

were prepared to allow him to practise under conditions) we have considered 

them carefully. 

36. This requires some consideration of the questions which the Court of Appeal 

had to consider in Mrs Bone’s case.  They were not simple. 

(1) The Employment Tribunal (ET) at first instance had rendered a 

decision which found as a fact that Mrs Bone had been the victim of 

sexual discrimination and victimisation. 

(2) The ET had summarised its findings at the end of its written decision 

to the effect that Mrs Bone had been unfairly dismissed, but it did not 

transpose its findings as to discrimination or victimisation into the 

relevant conclusion. 
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(3) When it came to consider the remedies to be awarded to Mrs Bone, the 

ET realised that (or perhaps was asked to consider whether) it should 

correct the summary of findings to show that Mrs Bone was not merely 

unfairly dismissed (the employer having shown no reason for 

dismissal) but was dismissed by reason of direct sexual discrimination 

or victimisation.  It did so by means of a Certificate of Correction 

under rule 37 of the Employment Tribunal rules. 

(4) The employer appealed to the Employment Appeal Tribunal (EAT) on 

the ground that the ET had no power to make the rule 37 certificate at 

that stage in the proceedings (and on other grounds which failed).  The 

EAT decided that the ET was not entitled to make the certificate but 

made no consequential order which would enable Mrs Bone to have 

her remedies determined on the basis of a dismissal by reason of 

discrimination or victimisation. 

37. Mr Horan’s task was to advocate Mrs Bone’s appeal against this decision.  His 

fundamental point was, as we see it, expressed at page 12 of the transcript, 

where he pointed out that the ET had realised that there had been an error 

which resulted from the expression of the decision, which in its correct form, 

as he vividly put it ‘was their judgment, and had ever been their judgment’. 

38. This remark appears after about 45 minutes of the hearing, after Mr Horan has 

made his submissions on the authorities relating to the ‘slip rule’, which he has 

sought to apply to the making of a certificate under the Tribunal rule 37.  We 

consider that a barrister who did not have Mr Horan’s disability would have 

made a submission to that effect at some time in the hearing: but we cannot 

say when. 

39. The issue in the appeal can be seen (with the benefit of the Court of Appeal’s 

judgments) to have been whether the EAT was entitled to require the ET to 

reconsider its decision without reliance on the ‘slip rule’.  We accept that Mr 

Horan did not take this point expressly in the terms which we have formulated.  

Importantly, however, his opponent did not refer the Court of Appeal to the 

authority which justified that power.  That line of authority was referred to in, 

and was the basis of, the judgment of Lord Justice Wall in the disposition of 
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the appeal in favour of Mrs Bone, with the agreement of the other members of 

the Court.  The reasoning is to be found at [2008] EWCA Civ 435 para 27ff. 

40. We think it important that Wall LJ said this (para 27): 

“Although a great deal of erudition was on display both in the 

submissions made to the EAT and in this court, neither we nor, we 

think, the EAT was [sic] referred to the decision of this court in Barke 

or to the decision of  the former President of the EAT, Burton J in 

Burns v Consignia (No 2) [2004] IRLR 425, (also reported as Burns v 

Royal Mail Group [2004] ICR 425) or to the Employment Appeal 

Tribunal Practice Direction and Practice Statement made under the 

Practice Direction (Employment Appeal Tribunal – Procedure) 2004 

which came into effect on 9 December 2004.” 

41. The evidence before us is therefore that neither counsel had been able to 

identify the crucial power of the EAT to invite the ET to amplify or correct its 

findings.  This power, in the judgment of the Court of Appeal, would have 

enabled the EAT to require the ET to make further findings which would 

remedy the apparent injustice to Mrs Bone which had resulted from a purely 

procedural problem. 

42. We can well understand the frustration created by Mr Horan’s obvious 

inability to arrive at this conclusion in his oral argument.  But this was not in 

our view the result of his dysphasia, but of his ignorance of the relevant 

authority, which we must assume he shared with his opponent who, if she had 

known of this line of authority, was obliged to refer to the Court to it. 

43. Because of the procedure which we have agreed to adopt, we do not have the 

benefit of having seen and heard Mr Horan in person.  We have, however, 

been able to form a view of his deportment and fluency from the recording, 

and the evidence of the witnesses, including the medical witnesses. 

Conclusions on the evidence 

44. There is no doubt that Mr Horan’s stroke has left him with a significant 

impairment of his faculties of working memory and speech.  On this the 

consultant and the AMA are agreed and, we think, Mr Horan accepts that this 
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is so.  In relation to a barrister practising oral advocacy this is in our judgment 

an important impairment of his abilities.  

45. The question remains whether that impairment has had the effect of rendering 

him incapable in oral advocacy of meeting the standard of reasonable 

competence as an advocate.  On this point, the evidence is virtually all one 

way: he is capable of meeting that standard, provided that suitable adjustments 

and allowances are made to accommodate his disability thus enabling 

satisfactory functioning.  The only point of dissent arises from his conduct of 

Mrs Bone’s case. 

46. In our judgment, while the delivery and fluency of Mr Horan’s addresses to 

the Court of Appeal were obviously impaired, we cannot characterise that 

performance as ‘of virtually no help in moving the case forward’ or conclude 

that his ability as an advocate had virtually disappeared.  So far as the progress 

of the case is concerned, by comparison with that of Mr Horan, the 

performance of counsel for the respondent local authority, while fluent and 

unimpaired, did not, to our minds, lead the Court to any new insight into the 

solution of the problem posed by the procedural errors of the Tribunals below. 

47. On analysis, we have concluded that Mr Horan’s advocacy did provide some 

assistance to the Court of Appeal in revising its view of the substance of the 

ET’s decision (in particular the passage at pp 12 and following of the 

transcript) and the nature of the error below in expressing their conclusion.  As 

we have said, none of the participants in that hearing had at that stage alighted 

on the key process of referral of questions by the EAT to an ET which the 

Court ultimately held to be an appropriate way of doing justice on the basis of 

the ET’s findings. 

48. We also note that, until well into the hearing (when he mentioned that he had 

suffered from a stroke), the Court of Appeal was unaware of Mr Horan’s 

disability. If they had been aware from the outset, they might have made 

adjustments for it which might have led to smoother proceedings. For 

example, we consider that the fact that the presiding Lord Justice was 

obviously irritated at the beginning by Mr Horan’s late appearance and early 
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presentation of the case may well have made him less able to perform up to his 

normal standard. 

49. So far as we differ from the views of three judges of the Court of Appeal and 

of the Medical Panel, we do only after careful thought and with proper respect 

for their opinions.  We consider that there are reasons of principle for doing 

so. 

(1) The presiding Lord Justice had arrived at the conclusion that it was 

questionable whether Mr Horan should be practising at all: see the 

fourth paragraph of his letter to Mr Allen of 30 April 2008. However, 

he used the word “questionable”, and the purpose of the later reference 

which the Lords Justices made to the BSB was to ensure that the 

matter was considered in the appropriate way; neither he nor they were 

expressing a concluded view on the matter. 

(2) The Medical Panel itself differed from what may have been the 

preference of the Court of Appeal in that they considered that Mr 

Horan’s abilities were not impaired so far as concerned all Courts and 

tribunals other than the High Court and Court of Appeal, etc.    

(3) There is only one standard for the professional conduct of barristers 

and it applies in all Courts.  The standard is reasonable competence 

and the variable factor is the difficulty of the case: see the written 

standards para 5.4. 

(4) Employment Tribunals and the Employment Appeal Tribunal may be 

intended to be relatively informal in procedure, but the competence 

required of counsel is the same as in the High Court and the Court of 

Appeal. The same is also true of other Courts and Tribunals, such as 

for example, the Crown Court itself, and other Tribunals, whether 

“Upper” or otherwise, though we accept that Mr Horan may not ever 

wish to practice there. 

50. On the medical and legal professional evidence we find that Mr Horan’s 

ability to discern accurately whether he should or should not accept 

instructions to perform oral advocacy in a given matter (the only faculty which 

is in question in his case) is not impaired at all.  Neither is his intellectual 
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ability to give sound advice. Indeed there is evidence to suggest that he is an 

innovative legal thinker in the field of disability law. 

51. We have concluded that Mr Horan’s abilities and faculties are substantially 

impaired by reason of dysphasia, but that that impairment is not incapacity 

within the meaning of the Rules and his fitness to practise is not seriously 

impaired. This conclusion is the stronger when account is also taken of the 

facts that those concerned are made aware of his disability and that appropriate 

adjustments have to be made to assist him. We note that Mr Horan has 

already, in consultation with his Head of Chambers, imposed some special 

requirements in his Chambers and on himself in relation to his practice, in the 

interests of giving both his clients and the relevant Court or Tribunal some 

advance knowledge of his disability. These seem to us to be sensible and not 

unduly onerous. For example, the courts would naturally expect to be made 

aware of his disability, so that they understand why his advocacy is as it is, 

and can make whatever adjustments they consider necessary in the conduct of 

the case.  

52. In view of the careful and helpful submissions made by Mr White, we go on 

briefly to consider what impact the legislation would have if we had reached 

the conclusion that the first threshold test had been met.  For this purpose we 

will assume that Mr Horan’s disability meant that his discourse required to be 

listened to over a longer time than a barrister in the same case without his 

disability, and without undue pressure of questions. 

53. We accept Mr White’s submission that the Equality Act 2010 is the relevant 

Act, even though it has only recently come into force, as our decision must be 

made as a rehearing of the question whether Mr Horan is or may become unfit 

to practise. 

54. Our findings mean that Mr Horan is a person with a disability within the 

meaning of the 2010 Act and we accept the submission to that effect.  We also 

accept that the BSB is both a qualifications body within the meaning of the 

2010 Act and a public authority within the meaning of the 1995 Act.  A 

decision as to fitness to practise is not, however, a decision of the BSB, but of 

a body in the nature of a judicial body (a Medical or a Review Panel).  The 
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relevant decision of the BSB is either that of the Complaints Commissioner to 

refer the matter to a panel under rule 7(a) or the standing requirement to refer 

in some of the circumstances set out in rules 7(b) or (c).  

55. In relation to the conduct of proceedings in a Court, Mr White submits that the 

management of the hearing by a judge (as opposed to a decision in a case 

before the judge on the evidence adduced) is not the exercise of a judicial 

function for the purpose of the exception in sch 3 para 3 to the 2010 Act.  We 

are not persuaded by this submission.  It is extremely difficult to distinguish 

between the management of a hearing and the decision-making process.  We 

derive no assistance from the express provision relating to entry to and 

practice in the barristers’ profession.  Mr White suggests that Parliament 

cannot have intended not to put an obligation on the courts to make reasonable 

adjustments for disabled barristers, having placed a duty on the profession.  

We think that the answer is that Parliament has indeed put some obligations on 

the courts by placing the relevant duty on a public authority, HM Courts 

Service, which provides the physical environment in which the judicial 

function is normally carried out.  It does not follow, however, that Parliament 

intended to place a statutory duty on judges to make adjustments in all and any 

facets of the hearing process.  Mr White’s submission appears to overlook the 

fact that an act of discrimination affecting the outcome of a case can be made 

a ground for appeal or review of the decision or of a complaint about judicial 

conduct.  The decision which he cites (R v Isleworth Crown Court) is itself an 

example of this.  The decision of the Administrative Court in that case 

enjoined observance of the Equal Treatment Bench Book on judges and 

magistrates as a matter of judicial conduct, but did not (and, we think, could 

not) elevate observance of that Book into a statutory duty.  As Parliament can 

be taken to have known of these principles of law, the exception for the 

performance of judicial functions can be taken to have been enacted in the 

knowledge that the judiciary imposes a parallel duty of compensation for 

disability. 

56. It does not follow, however, that a barrister should be treated as unfit to 

practise in a given Court merely because he does not have a statutory right to 

treatment which compensates for his disability.   We accept that in 
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determining the question of fitness to practise the relevant panel must take 

account of adjustments which judges can be expected reasonably to make in 

compliance with the Equal Treatment Bench Book.  We therefore differ from 

the Medical Panel in their treatment of the submission of Ms Foster QC on 

behalf of Mr Horan before them, as set out in para 28 of Mr White’s 

submission.  Equally we accept the submission of Ms Foster, provided that it 

is understood as grounded on the judicial obligation to make reasonable 

adjustments when hearing a case presented by a barrister with a disability, a 

duty imposed otherwise than by the statute. 

57. Apart from this single point of difference, it will be apparent from the 

substance of this decision that we have in general followed the remainder of 

Mr White’s helpful submissions. 

58. We also wish to make some observations about the form of the restriction 

imposed on Mr Horan by the Medical Panel.  We consider that a partial 

restriction relating to some Courts only is very hard to justify in principle.  

Either the barrister in question is or is not unfit to practise.  The necessary 

understanding and competence to conduct a case vary with the complexity of 

the case, not the level of the Court in the appellate hierarchy.  It is as necessary 

to understand and expound the principles of law accurately and clearly in the 

ET as in the Supreme Court.  This is why the grant of the degree of barrister 

and the subsequent possession of a practising certificate is unique: it 

authorises the conduct of cases in any Court in England and Wales, subject, as 

we have said, to observance of the overriding rule of conduct that the barrister 

must not accept instructions in a case if it is beyond his competence. 

59. This leaves for comment the Medical Panel’s requirement for formalisation of 

the arrangements that Mr Horan has imposed on himself in relation to his 

practice (which we mentioned at paragraph 51 above).  We have already 

expressed our approval of his decision to give both to his clients and to the 

relevant Court or Tribunal advance knowledge of his disability.   In Mrs 

Bone’s case he can be said to have brought many difficulties on himself by 

failing to inform the Court of Appeal of this before the hearing.  It should be 

obvious to him that a person with a disability which is ‘invisible’ must make 

known the disability in order that reasonable adjustments can be made.  We 
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urge him to be mindful that it is incumbent upon him to secure such 

adjustments in the interests of his client, the proper use of Court time, and the 

public. 

60. We are in no doubt of Mr Horan’s ability to measure his own competence 

within the Code of Conduct. He has, with help from his very experienced 

Head of Chambers, decided what should be done about an appropriate supply 

of information.  We have no power to ‘formalise’ the limits on his practice 

which he has imposed on himself, in the absence of a finding of unfitness.  

Even if we had found a degree of unfitness to practice, however, the 

imposition of detailed conditions as to the work he should take would pose a 

significant problem.  The conditions would have to have a degree of precision, 

as they are intended to be enforceable as part of the Code of Conduct, which 

we think very difficult to achieve. A condition requiring Mr Horan, or an 

undertaking by him, to notify relevant courts in advance of his disability does 

not pose this problem. 

61. Our conclusion in paragraph 51 above means that neither of the threshold tests 

imposed by the Rules has been met and we must allow the appeal and 

discharge the restrictions.  We take no further action. 

 

Michael Blair QC 

Richard de Lacy QC 

Sophia Lambert 

Jain Holmes 

 
22 November 2010 
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First, there are two things that this article is not about. It is 
not about the Bar Standards Board (BSB) itself: I am suing 

the BSB for disability discrimination and have no comment to 
make now about its conduct throughout, for obvious reasons. 
It is also not about the legal ramifi cations of the case, although 
there remains an article to be written about the conduct of 
judges towards disabled advocates, the material provisions of 
the Equality Act 2010 relating to the BSB and disabled 
barristers and the standards of advocacy expected of a 
disabled advocate. Th is article looks at the implications of the 
decision of the BSB Review Panel in In the matter of Horan 
[2010] EqLR 473.

Personal history
On the day before the Millennium I had a stroke and it changed 
my life. I have fought for 11 years to build up again my practice 
at the Bar. I have made new friends, and old friends have turned 
into enemies due to my disability. Th is is known about me by a 
considerable proportion of the Bar, particularly those that 
specialise in employment work.

What is less well known is that in lieu of the imposition of 
conditions by the Medical Panel of the BSB, on the 8 May 2009 
I gave an undertaking not to accept instructions involving 
advocacy in the High Court, the Court of Appeal, the Supreme 
Court or the Privy Council. Th en, on 3 December 2009, the BSB 
ordered that I continue to turn down advocacy work before the 
“upper courts” and, in addition, required that I give notice in 
writing of my medical history before accepting instructions to 
appear as an advocate in the lower courts both to my client and to 
the relevant court or tribunal. Th is lasted until 11 October 2010 
when it was successfully appealed to the Review Panel of the BSB. 
Th e complaint to the BSB that set this procedure in motion 
originated with a judge of the Court of Appeal who, with support 
of two other members of the Court, made a complaint about my 
advocacy in the case of Bone v London Borough of Newham 
[2008] IRLR 546, a case in which my client was successful. 

I cannot describe how undermining and soul-destroying the 
original BSB decision was – having to write to my client and the 
judge or employment judge in every case that went to court or 
tribunal. I would not wish it on my colleagues at the Bar; 
fortunately, most able-bodied barristers will never have to 
experience it. 

Prejudice against disabled people
In my pupillage I learnt to view disabled people with derision 
and laughter. I copied the attitude of some more senior 
barristers towards them. In particular, there were one or two 
who relied for their work upon personal injury claims 
brought by physically and mentally disabled people. 
Doubtless their standard of work, of itself, was very good – 
but the attitude towards disabled people was demeaning. Th e 
tone taken by them was, at the best, to laugh at them and, at 
the worst, to belittle their chances of having the court do 
anything about their lot. Th ey were “other” – not “our kind” 
of people – expecting from their life something other than 
we, with our posh cars and natty clothes, expected. 

It is hard to say these things. I certainly would not have 
admitted it at the time, even to myself – I was, aft er all, 
a barrister. 

What has made the diff erence is the stroke and what 
happened to me professionally aft erwards. I felt isolated and 
alone much of the time. I felt that my aspirations as a disabled 
barrister were diff erent from my aspirations as an able-bodied 
barrister – they had vanished like a puff  of smoke, and through 
no fault of my own. I now knew what it feels like to have 
able-bodied people assume that you are “not like them”.

Maybe I was unlucky and had a unique experience with the 
barristers that I learned from. But I doubt it. Does the Bar 
Council and most sets of Chambers provide the right 
environment to make it any diff erent for disabled would-be 
barristers? Surely, the goal of a modern judiciary and a modern 
set of chambers is to leave it in no doubt, with a raft  of 
objectively justifi able policies, training and monitoring, available 
for public scrutiny, that they are above reproach in their attitude 
towards disabled people. 

The equality committee – a sort of triumph?
Mrs Justice Laura Cox is to be applauded for her strides in 
making the judiciary more open to training and to refl ect 
society’s concerns about equality, so that judges have it in mind 
as a central concept of what it is to act judicially.

However, in her article on p.24, she points out a concern 
about higher judges and the diffi  culties that she has had in 
making equality training mandatory. Th is is a concern which 
I share. 

What does In the matter of Horan tell 
us about judges and barristers?
Judges and barristers, and their organisations, could learn lessons about how to treat 
disabled people from the case of John Horan, who is suing the Bar Standards Board. In this 
article he gives a personal view, but it is the view of a disabled barrister – which, he points out, 
is still a rare beast.  
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It is right that we have judges who are brilliant – this is one of 
the pleasures of working at the Bar of England and Wales. But 
does brilliance as a judge mean that, without training, they know 
the rights and wrongs of equality legislation and what makes an 
institution compliant? Th ere were bright judges in England and 
Wales before the abolition of slavery. Th ere were bright judges 
in South Africa who tried cases under the apartheid regime. 
Th ere were bright judges that tried cases in England before 
there was anything unlawful about sex discrimination, let alone 
disability discrimination. 

As Laura Cox points out, the attitude of the judiciary is 
changing for the better. But, is change happening quickly enough 
when members of the senior judiciary still insist that they should 
not be required to undergo equalities training? Th e three judges 
of the Court of Appeal in my case acted, I am sure, with the best 
of motives in reporting me to the BSB. But the fact that the BSB 
thought that they should have exercised “patience” with me and 
therefore, impliedly, that they did not, underlines the fact that 
many disabled people feel that they run a risk of not getting a fair 
hearing before judges in this country 

Equal opportunities training is not about the detail of the 
law; it is about opening the recipient’s mind to “real people” – in 
all their glorious diversity – and the barriers they face because of 
inequality and diff erent needs. 

I know of no Employment Judge who would do anything 
other than utter an exasperated cry when he learnt that senior 
members of the management in a big fi rm did not have equal 
opportunities training. Why should judges be diff erent? 

Statutory codes of practice
Th ere are statutory codes of practice on implementation of 
statutory equality duties which are binding on the courts as 
employer and as provider of public functions and goods and 
services. Th ere is also a statutory duty to implement a disability 
equality plan. Th e codes, both under the old legislation and the 
new statutory codes of practice, describe what a good employer 
or public function provider or service provider should have in 
place to ensure equality of treatment and avoid discrimination 
claims. Th ese contain a checklist of straightforward things 
that the management of the organisation should bring about, 
for example:
“■ establish a policy to ensure equality of access to and 
enjoyment of their services by potential service users or 
customers from all groups in society; 
■ communicate the policy to all staff , ensuring that they know 
that it is unlawful to discriminate when they are providing 
services;
■ train all staff , including those not providing a direct service to 
the public, to understand the policy, the meaning of equality in 
this context and their legal obligations; 
■ monitor the implementation and eff ectiveness of the policy ...
■ consult customers, staff  and organisations representing groups 
who share protected characteristics about the quality and 
equality of their services and how they could be made more 
inclusive.” (See Code of Practice on Services, Public Functions 
and Associations, paragraph 3.41 to 3.42.)

Th ese requirements have been in place in one form or 
another for 15 years. What steps have the courts or 
Bar Council taken to comply with these provisions? Th e 
judiciary and the Bar Council both have public duties as well 
as private duties towards disabled members of the public 
and towards disabled barristers. Sadly, there exists among 
the disabled community a perception that their concerns 
are belittled by the Bar and the judiciary. Surely the time 
has come for the Bar Council and the judiciary to take action 
on these things to ensure that they exercise good practice on 
anti-discrimination issues.

Judicial discretion
It matters not whether dealing with my disability in my case was 
an exercise of public functions under the Equalities Act 2010 or 
an exercise in the common law judicial discretion to apply the 
Judge’s Handbook – what matters is that disabled people have 
the right to have reasonable adjustments made to their advocacy 
dealt with in such a way as to be predictable, consistent and dealt 
with in good time. Although my case is the fi rst case in 15 years 
where the judgment of a quasi-judicial board has been reported, 
it is likely that situations arise day-to-day in courts up and down 
the country where a disabled person – whether professional 
advocate, litigant in person, expert witness or witness – coming 
before the court has, for whatever reason, diffi  culty in making 
themselves plainly understood. 

Way forward
What is needed is a system in place for dealing with the 
particular problems by way of one Order – either a change in the 
Civil Procedure Rules or a judicial pronouncement from the 
senior Judges – which aff ects the advocate rather than each 
individual case. Th e Order would need to be fl exible so that in 
each particular case:
■ the judges have knowledge of the fact that the individual was 
disabled and needed reasonable adjustments to be made;
■ it would have a senior judge’s input as to what those reasonable 
adjustments should be; but
■ judges would retain discretion over what reasonable 
adjustments should be made in the case, taking into account, 
for example, the disabled advocate’s rights and the rights of the 
other party.

Judicial discretion has, on many occasions, been 
exercised in favour of disabled people. However, the mere 
fact that an individual judge on a particular case should use 
his discretion wisely is not an answer to the systemic 
problem; what needs to happen is for the above system to 
become a feature of every case in which the disabled 
community has a part.

It is striking that, since its inception, the Civil Procedure 
Rules, the judicial guidance and the explanatory notes have 
never mentioned disabled people at all. Judicial guidance that 
implements the best practice set out in the codes of practice 
would go a long way to reassure disabled people that all 
judges involved in all cases are aware, and taking account, of the 
diffi  culties disabled people face in their day-to-day life. ■
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Can Judges Learn Something from Blue Peter?: Attitudes toward Disability  
 
 
 

1. If you were lucky in Christmas 2010, you will have received a glorious 

and disgusting handmade Christmas card from a child at school – all 

glitter and coloured paper.  Many of you will have had the experience 

at home, when your glorious and disgusting son or daughter, niece or 

nephew, came back school, smiling as they thrust the card into you 

hand.   

2. This was part of the 2010 Blue Peter Charity Appeal – an idea as old 

as the programme itself.  But look a little closer and you would see how 

things have changed.  The charity, Wheelie Kids, is about helping 

disabled children with access problems by providing them with electric 

wheelchairs.  Naturally, this is good for the disabled students – electric 

wheelchairs are generally much faster than ones which are manually 

powered - but also for other students and the school as a whole.  It 

allows the students to take ownership of the problem by take owner of 

the solution – a charitable task which the school are uniquely equipped 

to do.  The charity is direct and nearby – it is something that children 

will see as having a real effect on their peers in real time – cause 

(glorious and disgusting) has a real effect (electric change).  Glorious!   

3. But the Blue Peter also got “the solution” right on an even more 

profound level.  They interviewed a number of kids who had been 
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earmarked for a Wheelie Kid upgrade to their wheelchair – and then 

showed the school where the kids were settling down to a cardboard-

based, messy activity of putting together homemade Christmas cards 

with their able-bodied peers.  The curious thing was that, amid the card 

and glue and coloured paper and the glitter, you could not tell who 

were the disabled students and who were their able-bodied peers.  

They were just students, having a good time.  The effect on the self-

esteem of the disabled kids, their families and the disabled community 

at large was palpable.  It was gloriously disgusting.   

4. Now perhaps to contrast the producers of Blue Peter’s approach to the 

one adopted by Judges within this jurisdiction is unfair.  It may be that 

the BBC is inherently a public media organisation and is bound to be 

open with its decisions; contrast to the judicial system in England and 

Wales and the decision-making process, both in an individual case and 

in committee where the rules are decided seems closed and not in the 

public domain.  I, for one, hope that individual Judges and their peers 

have taken the Government’s detailed guidance in the Codes of 

Practice which govern the rights of disabled people when considering 

public authority functions, the duty to promote disability equality and 

the new guidance over the new Codes of Practice over the Equality Act 

2010.  But I cannot definitively say “yes” or “no” because the various 

Committees go about their business without a meaningful right to 

members of the public for scrutiny and comment. 
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5. This seems wrong to me.  As I have argued in another article in the 

Equal Opportunities Review (page 213, June 2011), it is surely the 

goal of a modern judiciary to leave no doubt in the public’s mind that 

they are above reproach in their attitude towards disabled people.  To 

do this they need to have a raft of objectively justifiable policies, 

training and monitoring, available for public scrutiny.   

6. The International Convention on the Rights of Persons with 

Disabilities1 has been around for a number of years.  Article 13, 

Access to Justice should be required bedtime reading for Judges and 

Magistrates throughout the European Union;  it is a necessary tool for 

ensuring that all the other rights are recognised and given effect to in a 

concrete way – particularly Equality and Non-discrimination (Article 

5) and Awareness-Raising (Article 8).  Article 13(2) says this:- 

“In order to help ensure effective access to justice for persons 
with disabilities, states parties shall promote appropriate 
training for those working in the field of administration of 
justice,… .” 

 

Now it seems to me that looking at the text, the duty on Judges to 

have appropriate training is clear.  But, more importantly, the 

European Foundation Centre, a European Union think-tank, agree.  

                                                 
1 www.un.org/disabilities/convention/conventionfull.shtml 
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In their “Study on Challenges and Good Practices in the 

Implementation of ICRPD”2, they say:- 

“Training is an essential component of Article 13 and should 
be provided to all justice agency personnel so far as to 
facilitate access to justice for persons with a disability.  
Therefore training should be provided to…legal practitioners, 
magistrates and judges…and should cover human rights and 
access to justice for persons with disabilities.  Additionally, 
training for justice agency personnel should include the 
identification of persons with disabilities involved in the legal 
process, adjustments required to ensure access, and training 
in communication skills for work with persons with 
disabilities.” 

7. The British Judges’ insistence that appropriate training in disabilities 

related issues should not be mandatory in High Court, Court of Appeal, 

Privy Counsel and Supreme Court Judges appears to be a breach of 

International law, as well as nonsensical; however, I did not realise 

myself, until doing the preparatory work for a talk I gave in Trier3, 

Germany to Judges from around the European Union, that the 

innocuous Council decision 2010/48 of November of last year has the 

effect of also meaning that what was International law is now also 

European law4. 

                                                 
2
 www.study-

uncrpd.eu/files/repositery/20110126180047_VC20081214_FINAL_REPORT_ExSummary_EN_1
11010.pdf Oct 2010, page 116 
3 20

th
 and 21

st
 June 2011 

4 The ICRPD is a “mixed international agreement” i.e. a convention where both the EU and 
Member States are contracting parties to it.  Under Article 216 of the Treaty on the Functioning of 
the European Union the Treaty is binding as European law just as much as the Council Directives 
or Treaties. 

http://www.study-uncrpd.eu/files/repositery/20110126180047_VC20081214_FINAL_REPORT_ExSummary_EN_111010.pdf
http://www.study-uncrpd.eu/files/repositery/20110126180047_VC20081214_FINAL_REPORT_ExSummary_EN_111010.pdf
http://www.study-uncrpd.eu/files/repositery/20110126180047_VC20081214_FINAL_REPORT_ExSummary_EN_111010.pdf
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8. The implications of that are profound, as any constitutional lawyer will 

tell you.  From being a useful guidance to what the domestic law must 

mean applying the approach in Brind
5, the law as best interpreted 

should surely be that wherever domestic legislation and the IPRPD 

clash, the IPD “wins” and the domestic legislation is struck out6. 

9. This has profound implications for the law in relation to disabled 

people, indeed, so much so, that I will not go into any of the 

ramifications here.  But, for a start, it means that High Court Judges 

must get training in equal opportunities and disability rights soon or risk 

a judicial review.  What training and in what timescale must be for the 

Judges with their various Committees to sort out themselves.  Indeed, 

the Judges may tempted to leave that question, along with the fine 

detail of the interpretation of Article 13(2) of the ICRPD, to a domestic 

case to “sort the matter out”.  And that would be a real pity. 

10. The Times gave it’s front page to a piece call “Verdict on the judges: 

too male, too white, too elitist”.  “Leading figures” of the top judiciary – 

among then Lord Falconer, Lord Judge and Lord McNally – have given 

evidence in front of House of Lords about the “stranglehold” of white 

                                                 
5
 R v Home Secretary ex parte Brind [1991] 1 AC 696 

6 See e.g. Marleasing SA v La Comercial Internacional de Alimentacion SA (C-106/89) European 

Court of Justice (Sixth Chamber)  
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Oxbridge males on the judicial system.  The resistance of mandatory 

training of the higher courts is a prime example.   

11. All is need to change is sufficient will from the top of the judicial 

professional.  To allow the situation to go on until successfully 

challenged by the disabled community is to not take seriously the 

proactive duty to actively promote rights of people with a disability.  

Training of Judges, who must deal with case involving disabled people, 

is a fundamental requirement, “an essential component” - and not 

training as to the law but as to real people, real cases and real 

situations so that Judges can come up with real solutions to real 

problems.  To expect disabled people to have to wait for 10 years until 

the domestic courts have ruled on the matter is to ignore the rights of 

disabled people, rights which the Government has affirmed in the 

ICRPD. 

12. The movers and shakers from our judiciary need a lead, they should 

remember the example of the produces of Blue Peter and the three 

lessons they teach us: 

a. the time for making a decision is now, not in the future; 

b. sometimes the decision can be made on its own because it’s 

clearly right, without waiting for supportive case law; and 
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c. the correct attitude should be proper acceptance of the equal role 

that disabled people have in all aspect of our life,  not the minimum 

that case law dictates decision makers can get away with.    

13. Mandatory training in disability practice for all Judges is a simple 

change to make – simple and disgustingly glorious. 

 





  

 

Andreas Dimopoulos 
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The Legal Capacity of Persons with Disabilities in Light of the United Nations 

Convention on the Rights of Persons with Disabilities 

 

Andreas Dimopoulos, Brunel University 

 

Abstract 

 

The recognition and protection of the legal capacity of persons with disabilities is of 

paramount importance for the exercise of their human rights (such as the right of 

access to justice). This paper focuses on Article 12 of the United Nations Convention 

on the Rights of Persons with Disabilities (UNCRPD), which generally guarantees 

the right to recognition as a person before the law, and specifically introduces 

detailed guidance on the issue of legal capacity of persons with disabilities. The 

paper makes three claims: firstly, that a sharp distinction must be drawn between 

different forms of disability, in order for us to understand what the normative 

requirements of Article 12 are. Secondly, that this approach to Article 12 allows us 

to better evaluate the different models for the determination of capacity in the light 

of the UNCRPD and its principles. The third claim is that this interpretation of 

Article 12 requires both changes in national law, as well as changes in the 

interpretation of national law relating to the determination of capacity for persons 

with disabilities.  

 

Introduction: the challenges of human rights protection for persons with disabilities 

 

Persons with disabilities are a particularly vulnerable social group. Their impairments, 

either physical or mental, may impede them from enjoying a full protection of their 

rights. This can happen in two very different ways. The first way that disability may 

interfere with the rights of persons with disabilities is extraneous to the persons with 

disabilities. Imagine for instance, the case of an employee who has poor vision and cannot 

be informed of her rights as a disabled employee, because there no leaflets available in 

large print. Naturally, this lack of information has no bearing on the employee’s capacity 

to exercise her rights, if she eventually hears about them.   

 

This example is also a poignant illustration of the social model of disability. The social 

model of disability, which also underpins the UNCRPD, makes a crucial distinction 

between impairment and disability. Impairment is the underlying biological factor, (e.g. 

mobility impairment), whereas disability manifests itself within a social environment 

which restricts persons with impairments by placing barriers which hinder these persons 

from fully participating in social life (e.g. architectural barriers such as the unavailability 

of lifts). In this way, the social model argues that the cause of the problem is not the 
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person, but rather the negative social response provided to the impairment of the person 

by the society in which she lives.  

 

The second way that disability may interfere with the rights of persons with disabilities is 

entirely different: there are many cases where the impairment of the person actually 

affects the person’s decision-making capacity which is required to exercise the rights in 

question. This is particularly the case of persons with intellectual disability, who may lack 

the requisite intellectual skills to assess the relevant information and reach an informed 

decision about a particular issue. For example, a person with intellectual disability is ill 

and must undergo an operation. However, she cannot understand what the operation is 

all about and cannot, therefore, give an informed consent to the medical treatment.  

 

From the perspective of the social model of disability, the impairment of the person who 

lacks decision-making capacity is, usually, a cognitive impairment. The negative social 

response which transforms this cognitive impairment into a disability is the lack of 

appropriate education and support which would enable the person with cognitive 

impairment to exercise her rights more freely.  

In legal terms, this example can be translated in a different way. In these instances where 

a person with disabilities is considered not to have legal capacity, the law has tried to 

resolve in very different ways who decides on behalf of a person that is considered to lack 

decision-making capacity and on what criteria.  

 

This paper aims to examine how the UNCRPD and, more importantly, the principles 

underpinning the Convention, and the social model of disability in particular, may 

influence the way that different jurisdictions have addressed the issue of capacity 

determination for persons with disabilities. The paper makes three claims: firstly, that a 

sharp distinction must be drawn between different forms of disability, in order for us to 

understand what the normative requirements of the UNCRPD are in relation to legal 

capacity. Secondly, that this approach allows us to better evaluate the different legal 

models for the determination of capacity in the light of the UNCRPD and its principles. 

The third claim is that this interpretation of legal capacity requires both changes in 

national law, as well as changes in the interpretation of national law relating to the 

determination of capacity for persons with disabilities. 

 

For these reasons, the first section of this paper will present the legal difference between 

physical and intellectual disability. The second section of the paper will examine Article 

12 of the UNCRPD, which relates to the legal capacity of persons with disabilities. The 

third section will briefly assess how different jurisdictions have addressed the issue of 
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legal capacity of persons with disabilities, in the light of Article 12 of the UNCRPD. The 

final section will make specific suggestions for changes in national law and practice 

relating to the determination of legal capacity for persons with disabilities.   

 

The legally important difference between physical and intellectual disability 

 

In philosophy and legal theory, autonomy and decision-making capacity are two concepts 

that are intimately connected. If a person is able to decide for herself she is considered 

autonomous.  

On the other hand, persons with intellectual disability are commonly not able to decide 

for themselves. Persons with intellectual disability are different from other members of 

society or the political community in liberal societies, because they lack, to a greater or 

lesser degree, the individual characteristic on which liberalism is based, i.e. autonomy. 

Liberal theory presupposes that all members of society are autonomous. Liberalism 

protects, and places great emphasis on the protection of autonomy, since it allows the 

individual to be responsible for making important choices about her life; to be true to her 

character, her convictions and beliefs and act in accordance to these. Moreover, 

autonomy in liberalism is protected independently of the subjective fact whether the 

individual is actually making these important choices out of personal conviction, a deeper 

sense of responsibility or because of sheer impulse and irrationality. 

Persons with intellectual disability, to the extent that their disability allows, may or may 

not have that sense of oneself. They may or may not feel they are acting out of 

conviction, or of a deeper sense of what their life plan is. In many instances, persons with 

intellectual disability may not have much control over their daily lives, as they may lack 

the skills for even simple menial tasks.  

 

For these reasons, we must distinguish the case of intellectual disability from that of 

physical disability. Most commonly, physically disabled persons are faced with external, 

physical barriers, which make it difficult for them to have full mobility and control over 

their lives. In certain instances, the effect of these barriers may exclude the person from 

social life, to such a degree of intensity, that she may not be able to lead a fulfilling life. 

State action can therefore be required to remove these barriers. 

On the contrary, a person with intellectual disability is not faced with extraneous, 

physical impediments, which interfere with controlling her own life. In layman’s terms, 

the psychological definition of intellectual disability is low IQ, combined with limitations 

in adaptive skills. In legal terms, intellectual disability translates in three typologies, of 

limited, impaired or no autonomy.  
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A person with intellectual disability can have limited autonomy, when she retains 

autonomy for some actions, but not others; e.g. she may be able to buy things from stores, 

because she knows how to count money, but may not understand what complicated 

medical surgery entails. Impaired autonomy here designates persons with intellectual 

disability with fluctuating capacity; persons with borderline intellectual disability would 

be an example of this. Finally, the typology of no autonomy describes situations like 

persons with severe intellectual disability, who do not have ability to communicate. 

In all these categories, the intellectual disability of the person may impede her from 

making decisions, either simple or complicated.  

 

In this sense, the disability that physically disabled persons have is very different from 

the disability that persons with intellectual disability have. Persons with intellectual 

disability lack in cognitive skills, which makes it difficult for them to make decisions on 

their own. Their intellectual disability is a legal concept, called lack of autonomy, or lack 

of decision-making capacity.  

It is now time to turn to the UNCRPD and see how this sharp distinction between 

physical and intellectual disability helps to better understand and interpret the provisions 

relating to legal capacity of persons with disabilities.  

 

The normative content of Article 12 of the UNCRPD  

 

The starting point for this section is the provision of the UNCRPD relevant to legal 

capacity. Article 12 of the UNCPRD is entitled “Equal recognition before the law”. The 

choice of words in paragraph 1 of Article 12 is deliberate: they repeat verbatim Article 6 

of the Universal Declaration of Human Rights, which proclaims: “Everyone has the right 

to recognition everywhere as a person before the law”. 

For this reason, paragraph 1 of Article 12 reaffirms the right of persons with disabilities to 

be recognised everywhere as persons before the law: “States Parties reaffirm that persons 

with disabilities have the right to recognition everywhere as persons before the law”.  

The issue of determining the legal capacity of persons with disabilities is then dealt with 

in the following paragraphs, 2 to 5 of Article 12. Paragraph 2 imposes the following 

obligation: “States Parties shall recognize that persons with disabilities enjoy legal 

capacity on an equal basis with others in all aspects of life”.   

In this way, Article 12 the UNCRPD is firmly placing the issue of legal capacity within 

the wider context of legal personhood: the implied connection here is that if a person is 

refused recognition of her legal capacity, then her status as a legal agent, as person in law, 

becomes problematic.  
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In terms of international human rights law, then, the position is clear: as a general 

principle, the disability that a human being may have cannot be used to refuse that 

person legal capacity.  

 

In national law, however, the position may be very different. The well-known case of X 

and Y v the Netherlands is a typical illustration of this. 

Furthermore, it is common ground that national legal systems have introduced criteria for 

the determination of legal capacity, which usually preclude the legal capacity of persons 

with limited cognitive skills, i.e. persons with intellectual disability.  

 

Given then that national laws typically restrict the legal capacity of persons with 

(intellectual) disability, how are we to interpret the normative requirements of Article 12 

of the UNCRPD? How are States Parties supposed to recognise that persons with 

disabilities enjoy legal capacity on an equal basis with others in all aspects of life? Does 

this mean that persons with intellectual disability should retain legal capacity, whatever 

their cognitive impairment?  

The paper claims that the focus of the analysis should be the “equal basis” requirement of 

paragraph 2. Formal equality demands that similar things be treated in a similar manner, 

whereas different things should be treated differently.  

In other words, the obligation of States, in paragraph 2 of Article 12, to recognise that 

persons with disabilities enjoy legal capacity on an equal basis with others in all aspects of 

life translates into a correlative right of persons with disabilities “not to be arbitrarily 

deprived of their decision-making capacity”.     

Seen from this perspective the “equal basis” requirement introduces, and ultimately 

justifies, difference in the determination of legal capacity, based on whether the person 

has physical, or intellectual disability.  Intellectual disability is different from physical 

disability, so that a difference in the recognition of legal capacity between persons with 

intellectual disability on the one hand, and persons with physical disability on the other, 

is ultimately justified (and not arbitrary). 

 

Furthermore, the negative right entrenched in paragraph 2 of Article 12 “not to be 

arbitrarily deprived of decision-making capacity” is enhanced by the positive right 

protected by paragraph 3 of Article 12: “States Parties shall take appropriate measures to 

provide access by persons with disabilities to the support they may require in exercising 

their legal capacity”. This positive right is entirely in line with the spirit of the UNCRPD, 

which stresses the indivisibility of the human rights protected by its articles. Paragraph 4 

of Article 12 provides the procedural safeguards necessary to avoid that deprivation of 

decision-making capacity is arbitrary, whereas paragraph 5 sets down benchmarks, or 
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goals, that national legal systems should take into account when regulating the legal 

capacity of persons with disabilities.  

 

This section has tried to interpret the normative scope of Article 12 of the UNCRPD, 

particularly that of paragraph 2: Persons with disabilities retain their legal capacity on an 

equal basis with others. Based on the legally important difference between physical and 

intellectual disability, this means that intellectual disability may justify different 

treatment of their legal capacity. In order for us to determine whether the difference in 

treatment is justified, we must turn to examine how national legal systems have addressed 

the determination of legal capacity.   

 

The competing models of capacity determination 

 

The typologies of intellectual disability mentioned in an earlier section show that the 

greater the extent of intellectual disability, the weaker the claim to autonomy is. In this 

sense, persons with intellectual disability are disadvantaged in relation to other members 

of society, in that they do not have the necessary skills to make important decisions 

which would define their own lives for themselves. To the extent that persons with 

intellectual disability have and communicate wishes, their decisions perhaps may even 

endanger their own safety or health. For instance, a severely person with intellectual 

disability may refuse to take medication against her epileptic seizures, thus risking severe 

harm to herself. These decisions may also be erratic, and in certain instances, may flow 

from pathological reasons, such as phobias; in the above example the person may be in 

mortal fear of doctors. Moreover, the lack of adaptive skills and intelligence that persons 

with intellectual disability usually display makes them vulnerable to abuse. 

The central claim of the disability rights movement has been to enable persons with 

disabilities to have more control over their daily lives, to enjoy more freedom of choice 

and, most importantly, to have their wishes respected. In this sense, the social model of 

disability dictates that even if the person with disability is considered as lacking capacity, 

her wishes remain central to the decision-making process. This is very clearly reflected in 

paragraph 4 of Article 12, which sets down procedural safeguards concerning the 

determination of decision-making capacity.  

 

In terms of national legal systems, the basic typologies of capacity determination are two: 

the approach of civil law and the common law approach. Both approaches begin with the 

assumption of capacity: i.e., that the person has decision-making capacity, unless 

otherwise contested. This is where the two systems diverge. 
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Civil law countries, such as Germany, have developed an approach to the determination 

of capacity which is ultimately based on the status of the person as being designated not 

to have decision-making capacity. In other words, the court declares that the person may 

have capacity for some matters, but not others. For instance, a person may be declared 

wholly incompetent, or incapacitated in only financial issues or personal matters. What 

matters, in this approach, is that the other members of society are informed that the 

person is incapacitated, so that they are protected from e.g. entering into invalid contracts 

with the incapacitated person.  

On the other hand, the common law approach is squarely based on the decision to be 

made. The focus of the law is whether the person has the requisite capacity to make the 

relevant decision. In other words, the common law follows a case by case approach. The 

same person may have capacity over financial issues, but not personal matters; however, 

there is no general declaration by a court of law to that effect. This approach has the 

advantage of not placing an incapacity label over the person with disability, yet on the 

other hand, it does little to help legal certainty, e.g. since a person can be declared 

incompetent with regards to a specific contract that has already been promised.     

 

Conclusion: Implications for national legal systems 

 

As the previous section of this paper has tried to show, different legal systems have 

responded differently as to how the procedure for interfering with the decision-making 

capacity for persons with disabilities must be carried out.  

Whatever the specific approach of national law, Article 12 of the UNCRPD requires that 

three very basic changes are implemented in terms of national law and practice:  

Firstly, that more emphasis should be placed on the provision of adequate support in 

order to help persons with disabilities (especially intellectual disability) to acquire more 

capacity and greater freedom of choice. For example, in non-urgent medical 

interventions, the incapacitated person with disabilities should receive the appropriate 

support in order to become able to reach an informed decision about the proposed 

medical intervention.   

Secondly, that respect for the will and the wishes of the person should also entail the 

recognition of veto rights for persons with disabilities. In other words, even if persons 

with disabilities are considered incapacitated, their eventual denial concerning a specific 

decision should be respected. A concrete example of this comes again from German law, 

where sterilisations for incapacitated persons cannot be carried out against the will of the 

incapacitated person. 

Finally, that respect for the will and the wishes of the person must lead to the adoption of 

a coherent approach when deciding on behalf of an incapacitated person with disabilities. 
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The person’s needs, problems, potential, life-style, health, wishes, aspirations should be a 

interpreted as a dynamic system that any decision made on behalf of the incapacitated 

person with disabilities should be compatible with. For example, an incapacitated person 

with intellectual disability has been living in a big city for all her life. She cannot be 

taken to live in the countryside, simply because she will receive better health care there. 

Any decision made as to where she will reside must take into account her way of living, 

as well as her wishes as to whether she should remain in an urban area.  

 

Summing up this analysis of how the legal capacity of persons with disabilities should be 

regulated in light of Article 12 of the UNCRPD, this paper has tried to show that a sharp 

distinction must be drawn between capacity determination for persons with physical 

disabilities and persons with intellectual disability. Article 12 of the UNCRPD allows 

national legal systems to reduce or even remove the decision-making capacity of persons 

with intellectual disability, given the fact that many persons with intellectual disability 

lack the cognitive skills necessary to reach decisions on their own. On the other hand, 

Article 12 sets down a positive right to provision of support for enhancing decision-

making capacity, as well as a comprehensive framework of procedural safeguards against 

arbitrary interference with decision-making capacity for persons with disabilities. 

National law and practice are faced with the challenge to regulate the decision-making 

capacity of persons with disabilities in a way that will effectively implement the 

requirements of Article 12 of the UNCRPD. Otherwise, national law and practice will 

only pay lip service to the equal recognition of persons with disabilities as persons before 

the law.  
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C. Naômé - Preliminary ruling 3ERA, October 2011

Definition of the Preliminary 

ruling procedure

 Mechanism of cooperation between 

national courts and the ECJ

 « dialogue » between national court and 

the ECJ

C. Naômé - Preliminary ruling 4ERA, October 2011

Objective of the Preliminary 

ruling procedure

 Interpretation of EU law: in order to have 

only one uniform interpretation in the EU

 Assessment of the validity of a EU act:

• Centralized decision

• Provide a possibility for an individual to 

contest a EU act
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C. Naômé - Preliminary ruling 5ERA, October 2011

Texts

 Art 234 EC (general provision)

 Art 150 EAEC (very rare)

 Art 68 EC (civil procedure + immigration)

 Art 35 EU (criminal procedure)

 Brussels convention (now quite rare)

 Rome convention (used only twice)

C. Naômé - Preliminary ruling 6ERA, October 2011

Texts: Article 267 TFUE

 Art 234 EC (general provision)

 Art 150 EAEC (very rare)

 Art 68 EC (civil procedure + immigration)

 Art 35 EU (criminal procedure)

 Brussels convention (now quite rare)

 Rome convention (used only twice)
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C. Naômé - Preliminary ruling 7ERA, October 2011

Article 35 EU

 preliminary rulings on the validity 
and interpretation of framework 
decisions and decisions, on the 
interpretation of conventions 
established under this Title and on 
the validity and interpretation of the 
measures implementing them. 

C. Naômé - Preliminary ruling 8ERA, October 2011

Art 35 EU

 The Member state must accept the 

jurisdiction of the Court of justice

 It must specify which Court may/must put 

a question
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C. Naômé - Preliminary ruling 9ERA, October 2011

Article 267 TFEU 

The Court of Justice of the European 

Union shall have jurisdiction to give 

preliminary rulings concerning:

 (a) the interpretation of the Treaties;

 b) the validity and interpretation of acts of 

the institutions, bodies, offices or agencies 

of the Union;

C. Naômé - Preliminary ruling 10ERA, October 2011

Article 267, al. 2, TFEU

 Where such a question is raised 
before any court or tribunal of a 
Member State, that court or tribunal 
may, if it considers that a decision 
on the question is necessary to 
enable it to give judgment, request 
the Court of Justice to give a ruling 
thereon. 
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C. Naômé - Preliminary ruling 11ERA, October 2011

Possibility to ask a question

 May = has the right to, must be allowed to

 Ex: Cartesio, Melki & Abdeli (question 

prioritaire de constitutionnalité in French 

law), Chartry (same in Belgian law)

C. Naômé - Preliminary ruling 12ERA, October 2011

Foto-Frost (22.10.1987, 314/85)

 A national court may consider the validity of a 

Community act

 But it does not have the power to declare an act 

invalid 

 Is obliged to ask a question (exception to 

« may«»)

WHY? Coherence with Art. 263 TFUE (the Court 

has exclusive jurisdiction to declare an act void)
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C. Naômé - Preliminary ruling 13ERA, October 2011

Article 267, al. 3, TFEU

 Where any such question is raised in 
a case pending before a court or 
tribunal of a Member State, against 
whose decisions there is no judicial 
remedy under national law, that 
court or tribunal shall bring the 
matter before the Court of Justice.

C. Naômé - Preliminary ruling 14ERA, October 2011

The duty to request preliminary 

ruling

 Highest courts

 Courts of last instance (there is no remedy 

available against their decision, except 

wholly exceptional judicial remedies)
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C. Naômé - Preliminary ruling 15ERA, October 2011

Exceptions to the duty (CILFIT)

 Irrelevant questions

 Identical or similar questions

 The correct application of EU law is 

obvious, leaving no scope for any 

reasonable doubt (« acte clair »)

However, attention must be paid to the 

characteristic features of EU law.

C. Naômé - Preliminary ruling 16ERA, October 2011

Possible 

sanctions/consequences
 To be mentioned in the Report of the 

Commission about application of EU law; critics 
of legal doctrine

 Infringement procedure (Art. 258 TFUE)

 Claim for damages

 Sanction in national law (violation of « legal 
judge » principle)

 Violation of article 6 of ECHR (Bosphorus)

 Question from another Court
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C. Naômé - Preliminary ruling 17ERA, October 2011

TWD Textilwerke Deggendorf

 If the natural or legal person may act in 

annulment before the Community judge,

 but does not do so in due time

 the definitive Community act binds the 

national court by virtue of the principle of 

legal certainty

C. Naômé - Preliminary ruling 18ERA, October 2011

Effective judicial protection of 

the individuals

The Treaty has established a complete 

system of legal remedies and procedures 

designed to ensure judicial review of the 

legality of the acts of the institutions:

1) there must be a remedy

2) there is only one
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C. Naômé - Preliminary ruling 19ERA, October 2011

Effective judicial protection of 

the individuals
 When natural or legal persons cannot challenge 

a EU act before the EU Court, they can go 
before the national court and ask it to refer a 
question 

 It is for the Member states to establish a system 
of legal remedies and procedures which ensure 
respect for the right to effective judicial 
protection (case-law; now article 19 § 1 of the 
TEU)                                                                            

C. Naômé - Preliminary ruling 20ERA, October 2011

Interaction with action for 

annulment

No standing to bring an action

against a general measure
(Unión de Pequeños

Agricultores)

Litigation against a national measure

implementing a EU measure of

general application (e.g. regulation,

directive). The judge may/must

request a preliminary ruling about the

validity of the EU act. Obligation of

Member States to establish a system

of legal remedies and procedure

which ensure respect for the right to

effective judicial protection (Unión de

Pequeños Agricultores, Unibet)

EU judge National judge
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C. Naômé - Preliminary ruling 21ERA, October 2011

Interaction with action for 

annulment

Action for annulment against

individual decision (if of direct

and individual concern to the

applicant) (Art. 230, al. 4,

TEC)

Litigation against a national

measure implementing a

Community individual decision.

The judge may/must request a

preliminary ruling about the

validity of the Community

decision. However, a definitive

decision (not challenged in due

time) binds the national judge

(TWS Textilwerke Deggendorf)

Community judge National judge

C. Naômé - Preliminary ruling 22ERA, October 2011

Since the Treaty of Lisbon

 Now, standing for persons to contest a 

regulatory act which is of direct concern to 

them and does not entail implementing 

measures (article 263, al. 4 of TFUE)

 How will the TWD rule evolve ?
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In case of accession to the ECHR

 Is the preliminary ruling procedure part of the 
remedies that have to be exhausted before 
going in front of ECourtHR? (No, because it is 
the national court that refers a question, not the 
individual)

 What if the EU Court never had the possibility to 
control the validity of an EU act? (possibility to 
create a mecanism that would allow the ECJ to 
take position while the case is pending before 
the ECourtHR)

C. Naômé - Preliminary ruling 24ERA, October 2011

Role of the actors

 National Court

 Parties in the main action

 Member states

 European institutions

 Others
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C. Naômé - Preliminary ruling 25ERA, October 2011

National Court

 Has the initiative (If there is no question, there is 

no answer)

 Remains the master of the case (can withdraw 

the question)

 Is absent in the procedure before the ECJ but 

remains the partner in dialogue

 Will apply the ruling of the ECJ to the facts of the 

case

C. Naômé - Preliminary ruling 26ERA, October 2011

National Court

 Decides who is a party in the main 

proceedings; can admit a litigant after it 

has referred a question (nb. a “real” 

litigant, cf. Foglia/Novello)

 Has jurisdiction for interim measures 

(Dory)

 Decides on the costs
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C. Naômé - Preliminary ruling 27ERA, October 2011

ECJ <> National court

ECJ 

 Interprets EU law

 Decides on the 

validity of a EU act

National court:

 Decides which national 

law is applicable; 

interprets national law 

(ASM Brescia)

 Establishes the relevant 

facts

 Applies EU law to the 

specific situation

C. Naômé - Preliminary ruling 28ERA, October 2011

Parties in the main action

 Are invited to present observations before 

the Court

 They cannot change the frame of 

reference (the facts, the national 

legislation as described by the national 

court, the question…). 
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C. Naômé - Preliminary ruling 29ERA, October 2011

Member states

 May be one of the parties in the main 

action

 Are invited to present observations (Article 

23 Statute of the Court)

C. Naômé - Preliminary ruling 30ERA, October 2011

Member States

 Which Member states ? All, as soon as 

they are Member states, even in pending 

proceedings (immediate application of 

procedural law)

 Also Denmark, UK or Ireland, even if the 

EC legislation does not apply (opting 

out/in)
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C. Naômé - Preliminary ruling 31ERA, October 2011

Institutions

 Commission: always there

 Council, Parliament or ECB: if the act the 
validity or interpretation of which is in 
dispute originates from one of them (in 
practice, they present observations only 
when the validity of an act is in dispute)

 Bodies, offices or agencies of EU: same 
as institutions

C. Naômé - Preliminary ruling 32ERA, October 2011

Others

 Member states and institutions of the 

Agreement on the European Economic 

Area

 Non-member States concerned by an 

agreement with the EU (e.g.. Switzerland 

and Schengen Agreement in C-411/10 

NS)
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C. Naômé - Preliminary ruling 33ERA, October 2011

Jurisdiction of the Court 

according to 267 TFUE

 The question must be raised by a Court or 

Tribunal of a Member State

 It must concern the interpretation or validity of 

EU law

 The national judge must consider that the 

question is necessary to enable it to give its 

judgment

 There must be a real litigation

C. Naômé - Preliminary ruling 34ERA, October 2011

Criteria to recognize a Court or Tribunal 

of a Member state according to 267 

TFUE

The ECJ takes account of a number of factors:

 Whether the body is established by law

 Whether it is permanent

 Whether its jurisdiction is compulsory

 Whether its procedure is inter partes

 Whether it applies rules of law

 Whether it is independent
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C. Naômé - Preliminary ruling 35ERA, October 2011

National Court according to 267

Were not recognized as such:

 director of Taxation

 Competition authorities

 Arbitration

 Court acting in an administrative matter 

(e.g. registration of companies)

C. Naômé - Preliminary ruling 36ERA, October 2011

Interpretation of applicable EU 

law

 The ECJ has no jurisdiction to interpret national 

law (but it has to be able to understand it)

 Fundamental rights are part of EU law, but the 

Court has jurisdiction to interpret them only in 

the context of application or implementation of 

EU law (Kremzov, Annibaldi, Vajnai + art. 52 § 5 

of the Charter of fundamental rights of the EU)
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C. Naômé - Preliminary ruling 37ERA, October 2011

Interpretation of applicable EU 

law

If EU law is not applicable ratione temporis 

(e.g. because of accession, because a 

directive was not in force at the time a 

contract was agreed upon), the ECJ has 

no jurisdiction (Andersson, Ynos)

C. Naômé - Preliminary ruling 38ERA, October 2011

Interpretation of applicable EU 

law

 If EU law is not applicable ratione materiae 

(purely internal situation), the ECJ has no 

jurisdiction (Salzmann, §32)

 Exception: the domestic law of a Member State 

refers to a EU provision in order to determine the 

rules applicable to a situation which is purely 

internal to that State (Dzodzi, Autorità Garante 

della Concorrenza)
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C. Naômé - Preliminary ruling 39ERA, October 2011

The answer must be necessary 

for the national Court
 It is for the national court to determine the need 

for a preliminary ruling in order to enable it to 
deliver judgment and the relevance of the 
questions

 However, the ECJ can refuse to answer when it 
is obvious that the ruling sought by the national 
court bears no relation to the actual facts of the 
main action or its purpose or where the problem 
is hypothetical

C. Naômé - Preliminary ruling 40ERA, October 2011

Question non related (Nour)

 Main action: between a doctor of 

medecine and an Insurance fund about his 

medical fees

 Questions: about the method of calculating 

the remuneration of the President of the 

Appeals Board 
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C. Naômé - Preliminary ruling 41ERA, October 2011

Hypothetical question (Meilicke I)

“Mr Meilicke is the author of numerous 
publications in which he asserts that the doctrine 
of disguised contributions in kind is unfounded, 
particularly with reference to the Second 
Directive, and so it might be concluded (without 
fear of being accused of calumny) that the 
claimed right to information is being used merely 
as an instrument to secure confirmation of his 
theoretical view.” (Opinion AG, pt 4) 

C. Naômé - Preliminary ruling 42ERA, October 2011

The answer must be necessary

 There is a presumption of relevance of the 

questions

 The presumption can be rebutted in 

exceptional circumstances
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C. Naômé - Preliminary ruling 43ERA, October 2011

There must be a litigation

« A national court may refer a question to 

the Court only if there is a case pending 

before it and if it is called upon to give a 

judgment in proceedings intended to lead 

to a decision of a judicial nature. »

C. Naômé - Preliminary ruling 44ERA, October 2011

Litigation: consequences

 If the case is settled by the parties outside 

of courts, the national Court will (has to) 

withdraw the questions (Zabala Erasun)

 The dispute should be genuine, not a 

procedural device arranged by the parties 

in order to get a judgment from the ECJ 

(Foglia/Novello)
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C. Naômé - Preliminary ruling 45ERA, October 2011

Admissibility

 The ECJ must know enough about the 

facts and the national legislation in order 

to give a useful ruling (Telemarsicabruzzo)

 The ECJ must know enough in order to 

control its own jurisdiction

 The Member States must be able to 

present observations

C. Naômé - Preliminary ruling 46ERA, October 2011

Admissibility

The national court must define the factual 

and legislative context of the questions it is 

asking or, at the very least, explain the 

factual circumstances on which those 

questions are based (Laguillaumie)



24

C. Naômé - Preliminary ruling 47ERA, October 2011

Admissibility

The national court must state the precise 
reasons which cause it to question itself as to 
the interpretation of Community law. It should 
give some explanation of the reasons for the 
choice of the Community provisions which it 
requires to be interpreted and on the link it 
establishes between those provisions and the 
national legislation applicable to the dispute. 
(Laguillaumie)

C. Naômé - Preliminary ruling 48ERA, October 2011

How to write the judgment?

It is important to take into consideration 

what the Court will do with the judgment.
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C. Naômé - Preliminary ruling 49ERA, October 2011

The procedure before the Court

The different types of procedure:

 Ordinary procedure

 Simplified procedure (order)

 Accelerated procedure

 Urgent procedure

C. Naômé - Preliminary ruling 50ERA, October 2011

The content of the order for 

reference 

 Parties

 Procedure

 Facts

 National law

 EU law

 Why the question?

 The proposed answer

 Special wishes
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C. Naômé - Preliminary ruling 51ERA, October 2011

The parties

 Who is who? 

 Who is asking what?

 Why are they parties to the litigation? 

(intervention…)

 Give a summary of their arguments (it 

helps the Member states and institutions)

C. Naômé - Preliminary ruling 52ERA, October 2011

The procedure

 What type of procedure is it? If you know it 

is specific to your national system, explain 

it

 If it is an administrative procedure, give 

the dates of administrative decisions, 

explain the procedure before the 

administration
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C. Naômé - Preliminary ruling 53ERA, October 2011

The facts

 Describe the facts

 Do not refer to an earlier judgment

The facts are necessary:

 To check that EU law applies

 To check which regulation applies 

C. Naômé - Preliminary ruling 54ERA, October 2011

The legislation

 Where do you place yourself in time to 
apply the law ? (when a fact happened? 
When a claim was introduced? When the 
judge decides?)

 Do specific rules about application in time 
apply? (e.g. new softer criminal law)

 Do certain rules of interpretation apply? 
(e.g. criminal law)
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C. Naômé - Preliminary ruling 55ERA, October 2011

The national law

 Select the pertinent articles and quote it

 Give references of publication (Internet?)

 Avoid abbreviations

C. Naômé - Preliminary ruling 56ERA, October 2011

EU law

 Indicate which regulation, you think, is 

pertinent for the case

 Quote it (e.g. in one case, the national 

judge did not take a rectification into 

consideration)
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C. Naômé - Preliminary ruling 57ERA, October 2011

Why the questions?

 Explain why you think the questions are 

necessary

 It must show the link between the litigation 

(the facts) and the EU litigation that should 

be interpreted

C. Naômé - Preliminary ruling 58ERA, October 2011

The question

 Not: Does the national law infringe EU 

law?

 Yes: Must EU law be interpreted in such a 

way that it does not allow…
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C. Naômé - Preliminary ruling 59ERA, October 2011

Specific wishes of the judge

 Accelerated/urgent procedure; priority

 Protection of the names of the parties 

(children, fiscal matters…)

 Limitation in time of the effects of the 

judgment (to avoid the retroactive effect of 

an interpretation of EU law)

C. Naômé - Preliminary ruling 60ERA, October 2011

Procedure

 Appeal against the decision of the national 

court asking for a preliminary ruling: the 

appeal should not be only on the decision 

to refer (Cartesio)

- The ECJ should be informed !!

- The registry will write to the national court

- Has the appeal a suspensive effect ?
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C. Naômé - Preliminary ruling 61ERA, October 2011

Procedure

 Languages

 Priority (55 § 2 RP), accelerated 

procedure (104 a RP), urgent procedure 

(104 b RP)

 Stay of proceedings (82a RP, informal 

stay)

 Intervention (national judge)

C. Naômé - Preliminary ruling 62ERA, October 2011

Procedure

 Costs (national judge)

 Interim measures (national judge)

 Legal aid

 Assignment to the Grand chamber (44 § 3 

RP for direct actions)

 Composition of a chamber
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C. Naômé - Preliminary ruling 63ERA, October 2011

Procedure

 Junction of cases (43 RP), common oral 

procedure, oral procedure on the same 

day

 Information/documents asked to the 

national court (« clarification », 104, §5 

RP) or to the parties (54 a RP)

C. Naômé - Preliminary ruling 64ERA, October 2011

Procedure

 Reopening of the oral procedure (61 RP):

- Lack of quorum

- Reassignment of the case to a different 

formation composed of a greater number of 

judges (44 § 4 RP)

- Necessity of opinion of AG

- New elements (documents, opinion…)
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C. Naômé - Preliminary ruling 65ERA, October 2011

Procedure

 Protection of names of parties in the main 

proceedings (children, …): should be 

asked for by the national court

 rectification (66 RP for direct actions), 

revision (98 RP for direct actions) and 

interpretation (102 RP for direct action): 

the national court may ask new questions

C. Naômé - Preliminary ruling 66ERA, October 2011

Thank you for your attention !
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Caroline Naômé  – Le renvoi préjudiciel en droit européen, Guide pratique, 2
ème

 

édition, Larcier, 2010 

A. Ordinary procedure 
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Caroline Naômé  – Le renvoi préjudiciel en droit européen, Guide pratique, 2
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édition, Larcier, 2010 

B. Simplified procedure (order) 
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C. Accelerated procedure 
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D. Urgent procedure (procédure préjudicielle d’urgence = PPU) 
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CONSOLIDATED VERSION OF THE TREATY ON 
EUROPEAN UNION 30.3.2010 

Official Journal of the European Union C 83, 30.3.2010

 
Article 2 

 
The Union is founded on the values of respect for human dignity, freedom, 
democracy, equality, the rule of law and respect for human rights, including the 
rights of persons belonging to minorities. These values are common to the 
Member States in a society in which pluralism, non-discrimination, tolerance, 
justice, solidarity and equality between women and men prevail.
 

Article 3 
(ex Article 2 TEU) 

 

1. The Union’s aim is to promote peace, its values and the well-being of its 
peoples.
2. The Union shall offer its citizens an area of freedom, security and justice 
without internal frontiers, in which the free movement of persons is ensured in 
conjunction with appropriate measures with respect to external border controls, 
asylum, immigration and the prevention and combating of crime.
3. The Union shall establish an internal market. It shall work for the sustainable 
development of Europe based on balanced economic growth and price stability, a 
highly competitive social market economy, aiming at full employment and social 
progress, and a high level of protection and improvement of the quality of the 
environment. It shall promote scientific and technological advance.
It shall combat social exclusion and discrimination, and shall promote social 
justice and protection, equality between women and men, solidarity between 
generations and protection of the rights of the child.  
It shall promote economic, social and territorial cohesion, and solidarity among 
Member States.
It shall respect its rich cultural and linguistic diversity, and shall ensure that 
Europe’s cultural heritage is safeguarded and enhanced.
4. The Union shall establish an economic and monetary union whose currency is 
the euro.  
5. In its relations with the wider world, the Union shall uphold and promote its 
values and interests and contribute to the protection of its citizens. It shall 
contribute to peace, security, the sustainable development of the Earth, solidarity 
and mutual respect among peoples, free and fair trade, eradication of poverty and 
the protection of human rights, in particular the rights of the child, as well as to the 
strict observance and the development of international law, including respect for 
the principles of the United Nations Charter.  
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6. The Union shall pursue its objectives by appropriate means commensurate 
with the competences which are conferred upon it in the Treaties. 
 

Article 6 
 (ex Article 6 TEU) 

1. The Union recognises the rights, freedoms and principles set out in the Charter 
of Fundamental Rights of the European Union of 7 December 2000, as adapted 
at Strasbourg, on 12 December 2007, which shall have the same legal value as 
the Treaties.
The provisions of the Charter shall not extend in any way the competences of the 
Union as defined in the Treaties.
The rights, freedoms and principles in the Charter shall be interpreted in 
accordance with the general provisions in Title VII of the Charter governing its 
interpretation and application and with due regard to the explanations referred to 
in the Charter, that set out the sources of those provisions.  
2. The Union shall accede to the European Convention for the Protection of 
Human Rights and Fundamental Freedoms. Such accession shall not affect the 
Union’s competences as defined in the Treaties.
3. Fundamental rights, as guaranteed by the European Convention for the 
Protection of Human Rights and Fundamental Freedoms and as they result from 
the constitutional traditions common to the Member States, shall constitute 
general principles of the Union’s law.
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CONSOLIDATED VERSION OF THE TREATY ON THE 
FUNCTIONING OF THE EUROPEAN UNION

Official Journal of the European Union C 83, 30.3.2010 

Article 10 

In defining and implementing its policies and activities, the Union shall aim to 
combat discrimination based on sex, racial or ethnic origin, religion or belief, 
disability, age or sexual orientation.  

Article 19 
(ex Article 13 TEC) 

1. Without prejudice to the other provisions of the Treaties and within the limits of 
the powers conferred by them upon the Union, the Council, acting unanimously in 
accordance with a special legislative procedure and after obtaining the consent of 
the European Parliament, may take appropriate action to combat discrimination 
based on sex, racial or ethnic origin, religion or belief, disability, age or sexual 
orientation.
2. By way of derogation from paragraph 1, the European Parliament and the 
Council, acting in accordance with the ordinary legislative procedure, may adopt 
the basic principles of Union incentive measures, excluding any harmonisation of 
the laws and regulations of the Member States, to support action taken by the 
Member States in order to contribute to the achievement of the objectives referred 
to in paragraph 1. 
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CHARTER OF FUNDAMENTAL RIGHTS
OF THE EUROPEAN UNION

(2000/C 364/01)

EN18.12.2000 Official Journal of the European Communities C 364/1
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CHAPTER III

EQUALITY

Article 20

Equality before the law

Everyone is equal before the law.

Article 21

Non-discrimination

1. Any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic
features, language, religion or belief, political or any other opinion, membership of a national minority,
property, birth, disability, age or sexual orientation shall be prohibited.

2. Within the scope of application of the Treaty establishing the European Community and of the
Treaty on European Union, and without prejudice to the special provisions of those Treaties, any
discrimination on grounds of nationality shall be prohibited.

Article 22

Cultural, religious and linguistic diversity

The Union shall respect cultural, religious and linguistic diversity.

Article 23

Equality between men and women

Equality between men and women must be ensured in all areas, including employment, work and pay.

The principle of equality shall not prevent the maintenance or adoption of measures providing for
specific advantages in favour of the under-represented sex.

Article 24

The rights of the child

1. Children shall have the right to such protection and care as is necessary for their well-being. They
may express their views freely. Such views shall be taken into consideration on matters which concern
them in accordance with their age and maturity.

2. In all actions relating to children, whether taken by public authorities or private institutions, the
child’s best interests must be a primary consideration.

EN18.12.2000 Official Journal of the European Communities C 364/13
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3. Every child shall have the right to maintain on a regular basis a personal relationship and direct
contact with both his or her parents, unless that is contrary to his or her interests.

Article 25

The rights of the elderly

The Union recognises and respects the rights of the elderly to lead a life of dignity and independence
and to participate in social and cultural life.

Article 26

Integration of persons with disabilities

The Union recognises and respects the right of persons with disabilities to benefit from measures
designed to ensure their independence, social and occupational integration and participation in the
life of the community.

ENC 364/14 Official Journal of the European Communities 18.12.2000
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EUROPEAN COMMISSION 

Brussels, 15.11.2010 
COM(2010) 636 final 

COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN 
PARLIAMENT, THE COUNCIL, THE EUROPEAN ECONOMIC AND SOCIAL 

COMMITTEE AND THE COMMITTEE OF THE REGIONS 

European Disability Strategy 2010-2020:
A Renewed Commitment to a Barrier-Free Europe 

{SEC(2010) 1323} 
{SEC(2010) 1324} 

9



EN 2   EN
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EN 3   EN

1. INTRODUCTION

One in six people in the European Union (EU) has a disability1 that ranges from mild to 
severe making around 80 million who are often prevented from taking part fully in society 
and the economy because of environmental and attitudinal barriers. For people with 
disabilities the rate of poverty is 70% higher than the average2 partly due to limited access to 
employment.  

Over a third of people aged over 75 have disabilities that restrict them to some extent, and 
over 20% are considerably restricted3. Furthermore, these numbers are set to rise as the EU's 
population ages. 

The EU and its Member States have a strong mandate to improve the social and economic 
situation of people with disabilities.  

� Article 1 of the Charter of Fundamental Rights of the EU (the Charter) states that ‘Human 
dignity is inviolable. It must be respected and protected.’ Article 26 states that ‘the EU 
recognises and respects the right of persons with disabilities to benefit from measures 
designed to ensure their independence, social and occupational integration and 
participation in the life of the community.’ In addition, Article 21 prohibits any 
discrimination on the basis of disability. 

� The Treaty on the Functioning of the EU (TFEU) requires the Union to combat 
discrimination based on disability when defining and implementing its policies and 
activities (Article 10) and gives it the power to adopt legislation to address such 
discrimination (Article 19).  

� The United Nations Convention on the Rights of Persons with Disabilities (the UN 
Convention), the first legally-binding international human rights instrument to which the 
EU and its Member States are parties, will soon apply throughout the EU4. The UN 
Convention requires States Parties to protect and safeguard all human rights and 
fundamental freedoms of persons with disabilities. 

According to the UN Convention, people with disabilities include those who have long-term 
physical, mental, intellectual or sensory impairments which in interaction with various 
barriers may hinder their full and effective participation in society on an equal basis with 
others.

The Commission will work together with the Member States to tackle the obstacles to a 
barrier-free Europe, taking up recent European Parliament and Council resolutions5. This 

1 EU Labour Force Survey ad hoc module on employment of disabled people (LFS AHM), 2002. 
2 EU Statistics on Income and Living Conditions (EU-SILC), 2004. 
3 LFS AHM and EU- SILC 2007. 
4 Agreed in 2007 and signed by all Member States and the EU; ratified by October 2010 by 16 Member 

States (BE, CZ, DK, DE, ES, FR, IT, LV, LT, HU, AT, PT, SI, SK, SE, UK) while the rest are in the 
process of doing so. The UN Convention will be binding on the EU and will form part of the EU legal 
order. 

5 Council Resolutions (SOC 375 of 2 June 2010) and 2008/C 75/01 and European Parliament Resolution 
B6-0194/2009, P6_TA(2009)0334. 
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Strategy provides a framework for action at European level, as well as with national action to 
address the diverse situation of men, women and children with disabilities.

Full economic and social participation of people with disabilities is essential if the EU’s 
Europe 2020 strategy6 is to succeed in creating smart, sustainable and inclusive growth. 
Building a society that includes everyone also brings market opportunities and fosters 
innovation. There is a strong business case for making services and products accessible to all, 
given the demand from a growing number of ageing consumers. For example, the EU market 
for assistive devices (with an estimated annual value of over € 30 billion7) is still fragmented, 
and the devices are expensive. Policy and regulatory frameworks do not reflect the needs of 
people with disabilities adequately, neither do product and service development. Many goods 
and services, as well as much of the built environment, are still not accessible enough.  

The economic downturn has had an adverse impact on the situation of people with disabilities, 
making it all the more urgent to act. This Strategy aims to improve the lives of individuals, as 
well as bringing wider benefits for society and the economy without undue burden on industry 
and administrations.  

2. OBJECTIVES AND ACTIONS 

The overall aim of this Strategy is to empower people with disabilities so that they can enjoy 
their full rights, and benefit fully from participating in society and in the European economy, 
notably through the Single market. Achieving this and ensuring effective implementation of 
the UN Convention across the EU calls for consistency. This Strategy identifies actions at EU 
level to supplement national ones, and it determines the mechanisms8 needed to implement 
the UN Convention at EU level, including inside the EU institutions. It also identifies the 
support needed for funding, research, awareness-raising, statistics and data collection. 

This Strategy focuses on eliminating barriers9. The Commission has identified eight main 
areas for action: Accessibility, Participation, Equality, Employment, Education and 
training, Social protection, Health, and External Action. For each area, key actions are 
identified, with the overarching EU-level objective highlighted in a box. These areas were 
selected on the basis of their potential to contribute to the overall objectives of the Strategy 
and of the UN Convention, the related policy documents from EU institutions and the Council 
of Europe, as well as the results of the EU Disability Action Plan 2003-2010, and a 
consultation of the Member States, stakeholders and the general public. The references to 
national actions are intended to supplement action at EU level, rather than to cover all 
national obligations under the UN Convention. The Commission will also tackle the situation 
of people with disabilities through the Europe 2020 strategy, its flagship initiatives and the 
relaunch of the single market. 

6 COM(2010) 2020. 
7 Deloitte & Touche, Access to Assistive Technology in the EU, 2003, and BCC Research, 2008.  
8 Article 33 UN Convention. 
9 2006 Eurobarometer: 91% find that more money should be spent on eliminating physical barriers for 

people with disabilities. 
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 2.1. Areas for action  

1 — Accessibility 

'Accessibility' is defined as meaning that people with disabilities have access, on an equal 
basis with others, to the physical environment, transportation, information and 
communications technologies and systems (ICT), and other facilities and services. There are 
still major barriers in all of these areas. For example, on average in the EU-27, only 5% of 
public websites comply fully with web accessibility standards, though more are partially 
accessible. Many television broadcasters still provide few subtitled and audio-described 
programmes10.

Accessibility is a precondition for participation in society and in the economy, but the EU still 
has a long way to go in achieving this. The Commission proposes to use legislative and other 
instruments, such as standardisation, to optimise the accessibility of the built environment, 
transport and ICT in line with the Digital Agenda and Innovation Union flagships. Based on 
smarter regulation principles, it will explore the merits of adopting regulatory measures to 
ensure accessibility of products and services, including measures to step up the use of public 
procurement (proven to be very effective in the US11). It will encourage the incorporation of 
accessibility and ‘design for all’ in educational curricula and training for relevant professions. 
It will also foster an EU-wide market for assistive technology. Following further consultations 
with Member States and other stakeholders, the Commission will consider whether to propose 
a ‘European Accessibility Act’ by 2012. This could include developing specific standards for 
particular sectors to substantially improve the proper functioning of the internal market for 
accessible products and services. 

EU action will support and supplement national activities for implementing accessibility and 
removing existing barriers, and improving the availability and choice of assistive 
technologies.

Ensure accessibility to goods, services including public services and assistive devices for 
people with disabilities. 

2 — Participation 

There are still many obstacles preventing people with disabilities from fully exercising their 
fundamental rights - including their Union citizenship rights - and limiting their participation 
in society on an equal basis with others. Those rights include the right to free movement, to 
choose where and how to live, and to have full access to cultural, recreational, and sports 
activities. For example a person with a recognised disability moving to another EU country 
can lose access to national benefits, such as free or reduced-cost public transport.

The Commission will work to: 

– overcome the obstacles to exercising their rights as individuals, consumers, students, 
economic and political actors; tackle the problems related to intra-EU mobility and 
facilitate and promote the use of the European model of disability parking card; 

10 EC (2007), SEC(2007) 1469, p. 7. 
11 Section 508 of Rehabilitation Act and Architectural Barriers Act. 
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– promote the transition from institutional to community-based care by: using Structural 
Funds and the Rural Development Fund to support the development of community-based 
services and raising awareness of the situation of people with disabilities living in 
residential institutions, in particular children and elderly people;  

– improve the accessibility of sports, leisure, cultural and recreational organisations, 
activities, events, venues, goods and services including audiovisual ones; promote 
participation in sports events and the organisation of disability-specific ones; explore ways 
of facilitating the use of sign language and Braille in dealing with the EU institutions; 
address accessibility to voting in order to facilitate the exercise of EU citizens' electoral 
rights; foster the cross-border transfer of copyright works in accessible format; promote 
use of the scope for exceptions provided by the Directive on copyright12.

EU action will support national activities to: 

– achieve the transition from institutional to community-based care, including use of 
Structural Funds and the Rural Development Fund for training human resources and 
adapting social infrastructure, developing personal assistance funding schemes, promoting 
sound working conditions for professional carers and support for families and informal 
carers;

– make sports, leisure, cultural and recreational organisations and activities accessible, and 
use the possibilities for exceptions in the Directive on copyright. 

Achieve full participation of people with disabilities in society by: 

- enabling them to enjoy all the benefits of EU citizenship; 

- removing administrative and attitudinal barriers to full and equal participation; 

- providing quality community-based services, including access to personal assistance. 

3 — Equality 

Over half of all Europeans consider discrimination on grounds of disability or age to be 
widespread in the EU13. As required by Articles 1, 21 and 26 of the EU Charter and by 
Articles 10 and 19 TFEU, the Commission will promote the equal treatment of people with 
disabilities through a two-pronged approach. This will involve using existing EU legislation 
to provide protection from discrimination, and implementing an active policy to combat 
discrimination and promote equal opportunities in EU policies. The Commission will also pay 
attention to the cumulative impact of discrimination that people with disabilities may 
experience on other grounds, such as nationality, age, race or ethnicity, sex, religion or belief, 
or sexual orientation. 

It will also ensure that Directive 2000/78/EC14 banning discrimination in employment is fully 
implemented; it will promote diversity and combat discrimination through awareness-raising 

12 Directive 2001/29/EC. A Stakeholder Memorandum of Understanding signed on 14.9.2009. 
13 Special Eurobarometer 317. 
14 Council Directive 2000/78/EC (OJ L 303, 2.12.2000, p. 16). 
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campaigns at EU and national level, and support the work of EU-level NGOs active in the 
area.

EU action will support and supplement national policies and programmes to promote equality, 
for instance by promoting the conformity of Member State legislation on legal capacity with 
the UN Convention.

Eradicate discrimination on grounds of disability in the EU. 

4 — Employment 

Quality jobs ensure economic independence, foster personal achievement, and offer the best 
protection against poverty. However, the rate of employment for people with disabilities is 
only around 50%15. To achieve the EU’s growth targets, more people with disabilities need to 
be in paid employment on the open labour market. The Commission will exploit the full 
potential of the Europe 2020 Strategy and its Agenda for new skills and jobs by providing 
Member States with analysis, political guidance, information exchange and other support. It 
will improve knowledge of the employment situation of women and men with disabilities, 
identify challenges and propose remedies. It will pay particular attention to young people with 
disabilities in their transition from education to employment. It will address intra-job mobility 
on the open labour market and in sheltered workshops, through information exchange and 
mutual learning. It will also address the issue of self employment and quality jobs, including 
aspects such as working conditions and career advancement, with the involvement of the 
social partners. The Commission will step up its support for voluntary initiatives that promote 
diversity management at the workplace, such as diversity charters signed by employers and a 
Social Business Initiative.  

EU action will support and supplement national efforts to: analyse the labour market situation 
of people with disabilities; fight those disability benefit cultures and traps that discourage 
them from entering the labour market; help their integration in the labour market making use 
of the European Social Fund (ESF); develop active labour market policies; make workplaces 
more accessible; develop services for job placement, support structures and on-the-job 
training; promote use of the General Block Exemption Regulation16 which allows the granting 
of state aid without prior notification to the Commission.

Enable many more people with disabilities to earn their living on the open labour market. 

5 — Education and training

In the 16-19 age group the rate of non-participation in education is 37% for considerably 
restricted people, and 25% for those restricted to some extent, against 17% for those not 
restricted17. Access to mainstream education for children with severe disabilities is difficult 
and sometimes segregated. People with disabilities, in particular children, need to be 
integrated appropriately into the general education system and provided with individual 
support in the best interest of the child. With full respect for the responsibility of the Member 

15 LFS AHM 2002. 
16 Commission Regulation (EC) No 800/2008 (OJ L 214, 9.8.2008, p. 3). 
17 LFS AHM 2002. 
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States for the content of teaching and the organisation of education systems, the Commission 
will support the goal of inclusive, quality education and training under the Youth on the Move 
initiative. It will increase knowledge on levels of education and opportunities for people with 
disabilities, and increase their mobility by facilitating participation in the Lifelong Learning 
Programme. 

EU action will support national efforts through ET 2020, the strategic framework for 
European cooperation in education and training18, to remove legal and organisational barriers 
for people with disabilities to general education and lifelong learning systems; provide timely 
support for inclusive education and personalised learning, and early identification of special 
needs; provide adequate training and support for professionals working at all levels of 
education and report on participation rates and outcomes. 

Promote inclusive education and lifelong learning for pupils and students with disabilities. 

6 –Social protection 

Lower participation in general education and in the labour market lead to income inequalities 
and poverty for people with disabilities, as well as to social exclusion and isolation. They 
need to be able to benefit from social protection systems and poverty reduction programmes, 
disability-related assistance, public housing programmes and other enabling services, and 
retirement and benefit programmes. The Commission will pay attention to these issues 
through the European Platform against Poverty. This will include assessing the adequacy and 
sustainability of social protection systems and support through the ESF. In full respect of the 
competence of the Member States, the EU will support national measures to ensure the quality 
and sustainability of social protection systems for people with disabilities, notably through 
policy exchange and mutual learning. 

Promote decent living conditions for people with disabilities. 

7 — Health 

People with disabilities may have limited access to health services, including routine medical 
treatments, leading to health inequalities unrelated to their disabilities. They are entitled to 
equal access to healthcare, including preventive healthcare, and specific affordable quality 
health and rehabilitation services which take their needs into account, including gender-based 
needs. This is mainly the task of the Member States, which are responsible for organising and 
delivering health services and medical care. The Commission will support policy 
developments for equal access to healthcare, including quality health and rehabilitation 
services designed for people with disabilities. It will pay specific attention to people with 
disabilities when implementing policies to tackle health inequalities; promote action in the 
field of health and safety at work to reduce risks of disabilities developing during working life 
and to improve the reintegration of workers with disabilities19; and work to prevent those 
risks.

18 Council conclusions of 12 May 2009 on ET 2020 (OJ C 119, 28.5.2009, p. 2). 
19 EU Strategy on Health and Safety at Work 2007-2012 - COM(2007) 62.
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EU action will support national measures to deliver accessible, non-discriminatory health 
services and facilities; promote awareness of disabilities in medical schools and in curricula 
for healthcare professionals; provide adequate rehabilitation services; promote mental health 
services and the development of early intervention and needs assessment services. 

Foster equal access to health services and related facilities for people with disabilities. 

8 — External action 

The EU and the Member States should promote the rights of people with disabilities in their 
external action, including EU enlargement, neighbourhood and development programmes. 
The Commission will work where appropriate within a broader framework of non 
discrimination to highlight disability as a human rights issue in the EU’s external action; raise 
awareness of the UN Convention and the needs of people with disabilities, including 
accessibility, in the area of emergency and humanitarian aid; consolidate the network of 
disability correspondents, increasing awareness of disability issues in EU delegations; ensure 
that candidate and potential candidate countries make progress in promoting the rights of 
people with disabilities and ensure that the financial instruments for pre-accession assistance 
are used to improve their situation. 

EU action will support and complement national initiatives to address disability issues in 
dialogues with non-member countries, and where appropriate include disability and the 
implementation of the UN Convention taking into account the Accra commitments on aid-
effectiveness. It will foster agreement and commitment on disability issues in international 
fora (UN, Council of Europe, OECD). 

Promote the rights of people with disabilities within the EU external action. 

2.2. Implementation of the Strategy 

This Strategy requires a joint and renewed commitment of the EU institutions and all Member 
States. The actions in the main areas above need to be underpinned by the following general 
instruments: 

1 — Awareness-raising 

The Commission will work to ensure that people with disabilities are aware of their rights, 
paying special attention to accessibility of materials and information channels. It will promote 
awareness of ‘design for all’ approaches to products, services and environments.  

EU action will support and supplement national public awareness campaigns on the 
capabilities and contributions of people with disabilities and promote exchange of good 
practices in the Disability High Level Group (DHLG).

Raise society’s awareness of disability issues and foster greater knowledge among people 
with disabilities of their rights and how to exercise them. 

2 — Financial support 
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The Commission will work to ensure that EU programmes in policy areas relevant to people 
with disabilities offer funding possibilities, for example in research programmes. The cost of 
measures to enable people with disabilities to take part in EU programmes should be eligible 
for reimbursement. EU funding instruments, particularly the Structural Funds, need to be 
implemented in an accessible and non-discriminatory way.  

EU action will support and supplement national efforts to improve accessibility and combat 
discrimination through mainstream funding, proper application of Article 16 of the Structural 
Funds General Regulation20, and by maximising requirements regarding accessibility in 
public procurement. All measures should be implemented in accordance with European 
competition law, in particular State aid rules. 

Optimise use of EU funding instruments for accessibility and non-discrimination and 
increase visibility of disability-relevant funding possibilities in post-2013 programmes. 

3 — Statistics and data collection and monitoring 

The Commission will work to streamline information on disability collected through EU 
social surveys (EU Statistics on Income and Living Conditions, Labour Force Survey ad hoc 
module, European Health Interview Survey), develop a specific survey on barriers for social 
integration of disabled people and present a set of indicators to monitor their situation with 
reference to key Europe 2020 targets (education, employment and poverty reduction). The EU 
Fundamental Rights Agency is requested to contribute to this task, within the framework of its 
mandate, by data collection, research and analysis.

The Commission will also establish a web-based tool giving an overview of the practical 
measures and legislation used to implement the UN Convention. 

EU action will support and supplement Member States’ efforts to collect statistics and data 
that reflect the barriers preventing people with disabilities from exercising their rights.  

Supplement the collection of periodic disability-related statistics with a view to monitoring 
the situation of persons with disabilities. 

4 — Mechanisms required by the UN Convention 

The governance framework required under Article 33 of the UN Convention (focal points, 
coordination mechanism, independent mechanism and involvement of people with disabilities 
and their organisations) needs to be addressed on two levels: vis-à-vis the Member States in a 
wide range of EU policies, and within EU institutions. At EU level, mechanisms for 
coordination based on existing facilities will be established both between the Commission 
services and the EU institutions, and between the EU and the Member States. The 
implementation of this Strategy and of the UN Convention will be regularly discussed at the 
DHLG with representatives of the Member States and their national focal points, the 
Commission, disabled people and their organisations and other stakeholders. It will continue 
to provide progress reports for informal ministerial meetings. 

20 Council Regulation (EC) No 1083/2006 (OJ L 210, 31.7.2006, p. 25). 
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Also, a monitoring framework including one or more independent mechanisms will be 
established to promote, protect and monitor implementation of the UN Convention. After the 
UN Convention is concluded and after considering the possible role of a number of existing 
EU bodies and institutions, the Commission will propose a governance framework without 
undue administrative burden to facilitate implementation of the UN Convention in Europe. 

By the end of 2013, the Commission will report on progress achieved through this Strategy, 
covering implementation of actions, national progress and the EU report to the UN 
Committee on the Rights of Persons with Disabilities21. The Commission will use statistics 
and data collection to illustrate changes in disparities between people with disabilities and the 
population as a whole, and to establish disability-related indicators linked to the Europe 2020 
targets for education, employment and poverty reduction. This will provide an opportunity to 
revise the Strategy and the actions. A further report is scheduled for 2016. 

3. CONCLUSION

This Strategy is intended to harness the combined potential of the EU Charter of Fundamental 
Rights, the Treaty on the Functioning of the European Union, and the UN Convention, and to 
make full use of Europe 2020 and its instruments. It sets in motion a process to empower 
people with disabilities, so that they can participate fully in society on an equal basis with 
others. As Europe’s population ages, these actions will have a tangible impact on the quality 
of life of an increasingly large proportion of its people. The EU institutions and the Member 
States are called upon to work together under this Strategy to build a barrier-free Europe for 
all.

21 Articles 35 and 36 UN Convention. 
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IV 

(Acts adopted before 1 December 2009 under the EC Treaty, the EU Treaty and the Euratom Treaty) 

COUNCIL DECISION 

of 26 November 2009 

concerning the conclusion, by the European Community, of the United Nations Convention on the 
Rights of Persons with Disabilities 

(2010/48/EC) 

THE COUNCIL OF THE EUROPEAN UNION, 

Having regard to the Treaty establishing the European 
Community, and in particular Articles 13 and 95 in 
conjunction with the second sentence of the first paragraph 
of Article 300(2) and the first subparagraph of Article 300(3) 
thereof, 

Having regard to the proposal from the Commission, 

Having regard to the opinion of the European Parliament ( 1 ), 

Whereas: 

(1) In May 2004, the Council authorised the Commission to 
conduct negotiations on behalf of the European 
Community concerning the United Nations Convention 
on the Protection and Promotion of the Rights and 
Dignity of Persons with Disabilities (hereinafter referred 
to as the UN Convention). 

(2) The UN Convention was adopted by the United Nations 
General Assembly on 13 December 2006 and entered 
into force on 3 May 2008. 

(3) The UN Convention was signed on behalf of the 
Community on 30 March 2007 subject to its possible 
conclusion at a later date. 

(4) The UN Convention constitutes a relevant and effective 
pillar for promoting and protecting the rights of persons 
with disabilities within the European Union, to which 
both the Community and its Member States attach the 
greatest importance. 

(5) The UN Convention should be thus approved, on behalf 
of the Community, as soon as possible. 

(6) Such approval should, however, be accompanied by a 
reservation, to be entered by the European Community, 
with regard to Article 27(1) of the UN Convention, in 
order to state that the Community concludes the UN 
Convention without prejudice to the Community law- 
based right, as provided under Article 3(4) of Council 
Directive 2000/78/EC ( 2 ), of its Member States not to 
apply to armed forces the principle of equal treatment 
on the grounds of disability. 

(7) Both the Community and its Member States have 
competence in the fields covered by the UN Convention. 
The Community and the Member States should therefore 
become Contracting Parties to it, so that together they 
can fulfil the obligations laid down by the UN 
Convention and exercise the rights invested in them, in 
situations of mixed competence in a coherent manner. 

(8) The Community should, when depositing the instrument 
of formal confirmation, also deposit a declaration under 
Article 44.1 of the Convention specifying the matters 
governed by the Convention in respect of which 
competence has been transferred to it by its Member 
States, 

HAS DECIDED AS FOLLOWS: 

Article 1 

1. The UN Convention on the Rights of Persons with 
Disabilities is hereby approved on behalf of the Community, 
subject to a reservation in respect of Article 27.1 thereof. 

2. The text of the UN Convention is set out in Annex I to 
this Decision. 

The text of the reservation is contained in Annex III to this 
Decision.

EN 27.1.2010 Official Journal of the European Union L 23/35 

( 1 ) Opinion delivered on 27 April 2009, not yet published in the 
Official Journal. ( 2 ) OJ L 303, 2.12.2000, p. 16.
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Article 2 

1. The President of the Council is hereby authorised to 
designate the person(s) empowered to deposit, on behalf of 
the European Community, the instrument of formal confir
mation of the Convention with the Secretary-General of the 
United Nations, in accordance with Articles 41 and 43 of the 
UN Convention. 

2. When depositing the instrument of formal confirmation, 
the designated person(s) shall, in accordance with Articles 44.1 
of the Convention, deposit the Declaration of Competence, set 
out in Annex II to this Decision, as well as the Reservation, set 
out in Annex III to this Decision. 

Article 3 

With respect to matters falling within the Community’s 
competence and without prejudice to the respective 
competences of the Member States, the Commission shall be 
a focal point for matters relating to the implementation of the 
UN Convention in accordance with Article 33.1 of the UN 
Convention. The details of the function of focal point in this 
regard shall be laid down in a Code of Conduct before the 
deposition of the instrument of formal confirmation on 
behalf of the Community. 

Article 4 

1. With respect to matters falling within the Community’s 
exclusive competence, the Commission shall represent the 
Community at meetings of the bodies created by the UN 
Convention, in particular the Conference of Parties referred to 
in Article 40 thereof, and shall act on its behalf as concerns 
questions falling within the remit of those bodies. 

2. With respect to matters falling within the shared 
competences of the Community and the Member States, the 
Commission and the Member States shall determine in 
advance the appropriate arrangements for representation of 
the Community’s position at meetings of the bodies created 
by the UN Convention. The details of this representation shall 
be laid down in a Code of Conduct to be agreed before the 
deposition of the instrument of formal confirmation on behalf 
of the Community. 

3. At the meetings referred to in paragraphs 1 and 2 the 
Commission and the Member States, when necessary in prior 
consultation with other institutions of the Community 
concerned, shall closely cooperate, in particular as far as the 
questions of monitoring, reporting and voting arrangements 
are concerned. The arrangements for ensuring close cooperation 
shall also be addressed in the Code of Conduct referred to in 
paragraph 2. 

Article 5 

This Decision shall be published in the Official Journal of the 
European Union. 

Done at Brussels, 26 November 2009. 

For the Council 
The President 

J. BJÖRKLUND

EN L 23/36 Official Journal of the European Union 27.1.2010
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ANNEX I 

CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES 

Preamble 

THE STATES PARTIES TO THE PRESENT CONVENTION, 

(a) Recalling the principles proclaimed in the Charter of the United Nations which recognise the inherent dignity and 
worth and the equal and inalienable rights of all members of the human family as the foundation of freedom, justice 
and peace in the world, 

(b) Recognising that the United Nations, in the Universal Declaration of Human Rights and in the International 
Covenants on Human Rights, has proclaimed and agreed that everyone is entitled to all the rights and freedoms 
set forth therein, without distinction of any kind, 

(c) Reaffirming the universality, indivisibility, interdependence and interrelatedness of all human rights and fundamental 
freedoms and the need for persons with disabilities to be guaranteed their full enjoyment without discrimination, 

(d) Recalling the International Covenant on Economic, Social and Cultural Rights, the International Covenant on Civil 
and Political Rights, the International Convention on the Elimination of All Forms of Racial Discrimination, the 
Convention on the Elimination of All Forms of Discrimination against Women, the Convention against Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment, the Convention on the Rights of the Child, and the 
International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, 

(e) Recognising that disability is an evolving concept and that disability results from the interaction between persons 
with impairments and attitudinal and environmental barriers that hinders their full and effective participation in 
society on an equal basis with others, 

(f) Recognising the importance of the principles and policy guidelines contained in the World Programme of Action 
concerning Disabled Persons and in the Standard Rules on the Equalisation of Opportunities for Persons with 
Disabilities in influencing the promotion, formulation and evaluation of the policies, plans, programmes and 
actions at the national, regional and international levels to further equalise opportunities for persons with disabilities, 

(g) Emphasising the importance of mainstreaming disability issues as an integral part of relevant strategies of sustainable 
development, 

(h) Recognising also that discrimination against any person on the basis of disability is a violation of the inherent dignity 
and worth of the human person, 

(i) Recognising further the diversity of persons with disabilities, 

(j) Recognising the need to promote and protect the human rights of all persons with disabilities, including those who 
require more intensive support, 

(k) Concerned that, despite these various instruments and undertakings, persons with disabilities continue to face barriers 
in their participation as equal members of society and violations of their human rights in all parts of the world, 

(l) Recognising the importance of international cooperation for improving the living conditions of persons with 
disabilities in every country, particularly in developing countries, 

(m) Recognising the valued existing and potential contributions made by persons with disabilities to the overall well- 
being and diversity of their communities, and that the promotion of the full enjoyment by persons with disabilities 
of their human rights and fundamental freedoms and of full participation by persons with disabilities will result in 
their enhanced sense of belonging and in significant advances in the human, social and economic development of 
society and the eradication of poverty, 

(n) Recognising the importance for persons with disabilities of their individual autonomy and independence, including 
the freedom to make their own choices, 

(o) Considering that persons with disabilities should have the opportunity to be actively involved in decision-making 
processes about policies and programmes, including those directly concerning them, 

(p) Concerned about the difficult conditions faced by persons with disabilities who are subject to multiple or aggravated 
forms of discrimination on the basis of race, colour, sex, language, religion, political or other opinion, national, 
ethnic, indigenous or social origin, property, birth, age or other status,

EN 27.1.2010 Official Journal of the European Union L 23/37
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(q) Recognising that women and girls with disabilities are often at greater risk, both within and outside the home, of 
violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, 

(r) Recognising that children with disabilities should have full enjoyment of all human rights and fundamental freedoms 
on an equal basis with other children, and recalling obligations to that end undertaken by States Parties to the 
Convention on the Rights of the Child, 

(s) Emphasising the need to incorporate a gender perspective in all efforts to promote the full enjoyment of human 
rights and fundamental freedoms by persons with disabilities, 

(t) Highlighting the fact that the majority of persons with disabilities live in conditions of poverty, and in this regard 
recognising the critical need to address the negative impact of poverty on persons with disabilities, 

(u) Bearing in mind that conditions of peace and security based on full respect for the purposes and principles contained 
in the Charter of the United Nations and observance of applicable human rights instruments are indispensable for the 
full protection of persons with disabilities, in particular during armed conflicts and foreign occupation, 

(v) Recognising the importance of accessibility to the physical, social, economic and cultural environment, to health and 
education and to information and communication, in enabling persons with disabilities to fully enjoy all human 
rights and fundamental freedoms, 

(w) Realising that the individual, having duties to other individuals and to the community to which he or she belongs, is 
under a responsibility to strive for the promotion and observance of the rights recognised in the International Bill of 
Human Rights, 

(x) Convinced that the family is the natural and fundamental group unit of society and is entitled to protection by 
society and the State, and that persons with disabilities and their family members should receive the necessary 
protection and assistance to enable families to contribute towards the full and equal enjoyment of the rights of 
persons with disabilities, 

(y) Convinced that a comprehensive and integral international convention to promote and protect the rights and dignity 
of persons with disabilities will make a significant contribution to redressing the profound social disadvantage of 
persons with disabilities and promote their participation in the civil, political, economic, social and cultural spheres 
with equal opportunities, in both developing and developed countries, 

HAVE AGREED AS FOLLOWS: 

Article 1 

Purpose 

The purpose of the present Convention is to promote, protect and ensure the full and equal enjoyment of all human 
rights and fundamental freedoms by all persons with disabilities, and to promote respect for their inherent dignity. 

Persons with disabilities include those who have long-term physical, mental, intellectual or sensory impairments which in 
interaction with various barriers may hinder their full and effective participation in society on an equal basis with others. 

Article 2 

Definitions 

For the purposes of the present Convention: 

‘Communication’ includes languages, display of text, Braille, tactile communication, large print, accessible multimedia as 
well as written, audio, plain-language, human-reader and augmentative and alternative modes, means and formats of 
communication, including accessible information and communication technology; 

‘Language’ includes spoken and signed languages and other forms of non-spoken languages; 

‘Discrimination on the basis of disability’ means any distinction, exclusion or restriction on the basis of disability which 
has the purpose or effect of impairing or nullifying the recognition, enjoyment or exercise, on an equal basis with others, 
of all human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field. It 
includes all forms of discrimination, including denial of reasonable accommodation;

EN L 23/38 Official Journal of the European Union 27.1.2010

24



‘Reasonable accommodation’ means necessary and appropriate modification and adjustments not imposing a dispro
portionate or undue burden, where needed in a particular case, to ensure to persons with disabilities the enjoyment or 
exercise on an equal basis with others of all human rights and fundamental freedoms; 

‘Universal design’ means the design of products, environments, programmes and services to be usable by all people, to the 
greatest extent possible, without the need for adaptation or specialised design. ‘Universal design’ shall not exclude assistive 
devices for particular groups of persons with disabilities where this is needed. 

Article 3 

General principles 

The principles of the present Convention shall be: 

(a) respect for inherent dignity, individual autonomy including the freedom to make one’s own choices, and inde
pendence of persons; 

(b) non-discrimination; 

(c) full and effective participation and inclusion in society; 

(d) respect for difference and acceptance of persons with disabilities as part of human diversity and humanity; 

(e) equality of opportunity; 

(f) accessibility; 

(g) equality between men and women; 

(h) respect for the evolving capacities of children with disabilities and respect for the right of children with disabilities to 
preserve their identities. 

Article 4 

General obligations 

1. States Parties undertake to ensure and promote the full realisation of all human rights and fundamental freedoms 
for all persons with disabilities without discrimination of any kind on the basis of disability. To this end, States Parties 
undertake: 

(a) to adopt all appropriate legislative, administrative and other measures for the implementation of the rights recognised 
in the present Convention; 

(b) to take all appropriate measures, including legislation, to modify or abolish existing laws, regulations, customs and 
practices that constitute discrimination against persons with disabilities; 

(c) to take into account the protection and promotion of the human rights of persons with disabilities in all policies and 
programmes; 

(d) to refrain from engaging in any act or practice that is inconsistent with the present Convention and to ensure that 
public authorities and institutions act in conformity with the present Convention; 

(e) to take all appropriate measures to eliminate discrimination on the basis of disability by any person, organisation or 
private enterprise; 

(f) to undertake or promote research and development of universally designed goods, services, equipment and facilities, 
as defined in Article 2 of the present Convention, which should require the minimum possible adaptation and the 
least cost to meet the specific needs of a person with disabilities, to promote their availability and use, and to 
promote universal design in the development of standards and guidelines; 

(g) to undertake or promote research and development of, and to promote the availability and use of new technologies, 
including information and communications technologies, mobility aids, devices and assistive technologies, suitable for 
persons with disabilities, giving priority to technologies at an affordable cost;
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(h) to provide accessible information to persons with disabilities about mobility aids, devices and assistive technologies, 
including new technologies, as well as other forms of assistance, support services and facilities; 

(i) to promote the training of professionals and staff working with persons with disabilities in the rights recognised in 
the present Convention so as to better provide the assistance and services guaranteed by those rights. 

2. With regard to economic, social and cultural rights, each State Party undertakes to take measures to the maximum 
of its available resources and, where needed, within the framework of international cooperation, with a view to achieving 
progressively the full realisation of these rights, without prejudice to those obligations contained in the present 
Convention that are immediately applicable according to international law. 

3. In the development and implementation of legislation and policies to implement the present Convention, and in 
other decision-making processes concerning issues relating to persons with disabilities, States Parties shall closely consult 
with and actively involve persons with disabilities, including children with disabilities, through their representative 
organisations. 

4. Nothing in the present Convention shall affect any provisions which are more conducive to the realisation of the 
rights of persons with disabilities and which may be contained in the law of a State Party or international law in force for 
that State. There shall be no restriction upon or derogation from any of the human rights and fundamental freedoms 
recognised or existing in any State Party to the present Convention pursuant to law, conventions, regulation or custom 
on the pretext that the present Convention does not recognise such rights or freedoms or that it recognises them to a 
lesser extent. 

5. The provisions of the present Convention shall extend to all parts of federal States without any limitations or 
exceptions. 

Article 5 

Equality and non-discrimination 

1. States Parties recognise that all persons are equal before and under the law and are entitled without any discrimi
nation to the equal protection and equal benefit of the law. 

2. States Parties shall prohibit all discrimination on the basis of disability and guarantee to persons with disabilities 
equal and effective legal protection against discrimination on all grounds. 

3. In order to promote equality and eliminate discrimination, States Parties shall take all appropriate steps to ensure 
that reasonable accommodation is provided. 

4. Specific measures which are necessary to accelerate or achieve de facto equality of persons with disabilities shall not 
be considered discrimination under the terms of the present Convention. 

Article 6 

Women with disabilities 

1. States Parties recognise that women and girls with disabilities are subject to multiple discrimination, and in this 
regard shall take measures to ensure the full and equal enjoyment by them of all human rights and fundamental 
freedoms. 

2. States Parties shall take all appropriate measures to ensure the full development, advancement and empowerment of 
women, for the purpose of guaranteeing them the exercise and enjoyment of the human rights and fundamental freedoms 
set out in the present Convention. 

Article 7 

Children with disabilities 

1. States Parties shall take all necessary measures to ensure the full enjoyment by children with disabilities of all human 
rights and fundamental freedoms on an equal basis with other children. 

2. In all actions concerning children with disabilities, the best interests of the child shall be a primary consideration. 

3. States Parties shall ensure that children with disabilities have the right to express their views freely on all matters 
affecting them, their views being given due weight in accordance with their age and maturity, on an equal basis with 
other children, and to be provided with disability and age-appropriate assistance to realise that right.
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Article 8 

Awareness-raising 

1. States Parties undertake to adopt immediate, effective and appropriate measures: 

(a) to raise awareness throughout society, including at the family level, regarding persons with disabilities, and to foster 
respect for the rights and dignity of persons with disabilities; 

(b) to combat stereotypes, prejudices and harmful practices relating to persons with disabilities, including those based on 
sex and age, in all areas of life; 

(c) to promote awareness of the capabilities and contributions of persons with disabilities. 

2. Measures to this end include: 

(a) initiating and maintaining effective public awareness campaigns designed: 

(i) to nurture receptiveness to the rights of persons with disabilities; 

(ii) to promote positive perceptions and greater social awareness towards persons with disabilities; 

(iii) to promote recognition of the skills, merits and abilities of persons with disabilities, and of their contributions to 
the workplace and the labour market; 

(b) fostering at all levels of the education system, including in all children from an early age, an attitude of respect for the 
rights of persons with disabilities; 

(c) encouraging all organs of the media to portray persons with disabilities in a manner consistent with the purpose of 
the present Convention; 

(d) promoting awareness-training programmes regarding persons with disabilities and the rights of persons with 
disabilities. 

Article 9 

Accessibility 

1. To enable persons with disabilities to live independently and participate fully in all aspects of life, States Parties shall 
take appropriate measures to ensure to persons with disabilities access, on an equal basis with others, to the physical 
environment, to transportation, to information and communications, including information and communications tech
nologies and systems, and to other facilities and services open or provided to the public, both in urban and in rural areas. 
These measures, which shall include the identification and elimination of obstacles and barriers to accessibility, shall apply 
to, inter alia: 

(a) buildings, roads, transportation and other indoor and outdoor facilities, including schools, housing, medical facilities 
and workplaces; 

(b) information, communications and other services, including electronic services and emergency services. 

2. States Parties shall also take appropriate measures: 

(a) to develop, promulgate and monitor the implementation of minimum standards and guidelines for the accessibility of 
facilities and services open or provided to the public; 

(b) to ensure that private entities that offer facilities and services which are open or provided to the public take into 
account all aspects of accessibility for persons with disabilities; 

(c) to provide training for stakeholders on accessibility issues facing persons with disabilities; 

(d) to provide in buildings and other facilities open to the public signage in Braille and in easy to read and understand 
forms; 

(e) to provide forms of live assistance and intermediaries, including guides, readers and professional sign language 
interpreters, to facilitate accessibility to buildings and other facilities open to the public;
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(f) to promote other appropriate forms of assistance and support to persons with disabilities to ensure their access to 
information; 

(g) to promote access for persons with disabilities to new information and communications technologies and systems, 
including the Internet; 

(h) to promote the design, development, production and distribution of accessible information and communications 
technologies and systems at an early stage, so that these technologies and systems become accessible at minimum 
cost. 

Article 10 

Right to life 

States Parties reaffirm that every human being has the inherent right to life and shall take all necessary measures to ensure 
its effective enjoyment by persons with disabilities on an equal basis with others. 

Article 11 

Situations of risk and humanitarian emergencies 

States Parties shall take, in accordance with their obligations under international law, including international humanitarian 
law and international human rights law, all necessary measures to ensure the protection and safety of persons with 
disabilities in situations of risk, including situations of armed conflict, humanitarian emergencies and the occurrence of 
natural disasters. 

Article 12 

Equal recognition before the law 

1. States Parties reaffirm that persons with disabilities have the right to recognition everywhere as persons before the 
law. 

2. States Parties shall recognise that persons with disabilities enjoy legal capacity on an equal basis with others in all 
aspects of life. 

3. States Parties shall take appropriate measures to provide access by persons with disabilities to the support they may 
require in exercising their legal capacity. 

4. States Parties shall ensure that all measures that relate to the exercise of legal capacity provide for appropriate and 
effective safeguards to prevent abuse in accordance with international human rights law. Such safeguards shall ensure that 
measures relating to the exercise of legal capacity respect the rights, will and preferences of the person, are free of conflict 
of interest and undue influence, are proportional and tailored to the person’s circumstances, apply for the shortest time 
possible and are subject to regular review by a competent, independent and impartial authority or judicial body. The 
safeguards shall be proportional to the degree to which such measures affect the person’s rights and interests. 

5. Subject to the provisions of this article, States Parties shall take all appropriate and effective measures to ensure the 
equal right of persons with disabilities to own or inherit property, to control their own financial affairs and to have equal 
access to bank loans, mortgages and other forms of financial credit, and shall ensure that persons with disabilities are not 
arbitrarily deprived of their property. 

Article 13 

Access to justice 

1. States Parties shall ensure effective access to justice for persons with disabilities on an equal basis with others, 
including through the provision of procedural and age-appropriate accommodations, in order to facilitate their effective 
role as direct and indirect participants, including as witnesses, in all legal proceedings, including at investigative and other 
preliminary stages. 

2. In order to help to ensure effective access to justice for persons with disabilities, States Parties shall promote 
appropriate training for those working in the field of administration of justice, including police and prison staff. 

Article 14 

Liberty and security of person 

1. States Parties shall ensure that persons with disabilities, on an equal basis with others: 

(a) enjoy the right to liberty and security of person;
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(b) are not deprived of their liberty unlawfully or arbitrarily, and that any deprivation of liberty is in conformity with the 
law, and that the existence of a disability shall in no case justify a deprivation of liberty. 

2. States Parties shall ensure that if persons with disabilities are deprived of their liberty through any process, they are, 
on an equal basis with others, entitled to guarantees in accordance with international human rights law and shall be 
treated in compliance with the objectives and principles of the present Convention, including by provision of reasonable 
accommodation. 

Article 15 

Freedom from torture or cruel, inhuman or degrading treatment or punishment 

1. No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In particular, no 
one shall be subjected without his or her free consent to medical or scientific experimentation. 

2. States Parties shall take all effective legislative, administrative, judicial or other measures to prevent persons with 
disabilities, on an equal basis with others, from being subjected to torture or cruel, inhuman or degrading treatment or 
punishment. 

Article 16 

Freedom from exploitation, violence and abuse 

1. States Parties shall take all appropriate legislative, administrative, social, educational and other measures to protect 
persons with disabilities, both within and outside the home, from all forms of exploitation, violence and abuse, including 
their gender-based aspects. 

2. States Parties shall also take all appropriate measures to prevent all forms of exploitation, violence and abuse by 
ensuring, inter alia, appropriate forms of gender- and age-sensitive assistance and support for persons with disabilities and 
their families and caregivers, including through the provision of information and education on how to avoid, recognise 
and report instances of exploitation, violence and abuse. States Parties shall ensure that protection services are age-, 
gender- and disability-sensitive. 

3. In order to prevent the occurrence of all forms of exploitation, violence and abuse, States Parties shall ensure that all 
facilities and programmes designed to serve persons with disabilities are effectively monitored by independent authorities. 

4. States Parties shall take all appropriate measures to promote the physical, cognitive and psychological recovery, 
rehabilitation and social reintegration of persons with disabilities who become victims of any form of exploitation, 
violence or abuse, including through the provision of protection services. Such recovery and reintegration shall take 
place in an environment that fosters the health, welfare, self-respect, dignity and autonomy of the person and takes into 
account gender- and age-specific needs. 

5. States Parties shall put in place effective legislation and policies, including women- and child-focused legislation and 
policies, to ensure that instances of exploitation, violence and abuse against persons with disabilities are identified, 
investigated and, where appropriate, prosecuted. 

Article 17 

Protecting the integrity of the person 

Every person with disabilities has a right to respect for his or her physical and mental integrity on an equal basis with 
others. 

Article 18 

Liberty of movement and nationality 

1. States Parties shall recognise the rights of persons with disabilities to liberty of movement, to freedom to choose 
their residence and to a nationality, on an equal basis with others, including by ensuring that persons with disabilities: 

(a) have the right to acquire and change a nationality and are not deprived of their nationality arbitrarily or on the basis 
of disability; 

(b) are not deprived, on the basis of disability, of their ability to obtain, possess and utilise documentation of their 
nationality or other documentation of identification, or to utilise relevant processes such as immigration proceedings, 
that may be needed to facilitate exercise of the right to liberty of movement; 

(c) are free to leave any country, including their own; 

(d) are not deprived, arbitrarily or on the basis of disability, of the right to enter their own country.
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2. Children with disabilities shall be registered immediately after birth and shall have the right from birth to a name, 
the right to acquire a nationality and, as far as possible, the right to know and be cared for by their parents. 

Article 19 

Living independently and being included in the community 

States Parties to the present Convention recognise the equal right of all persons with disabilities to live in the community, 
with choices equal to others, and shall take effective and appropriate measures to facilitate full enjoyment by persons with 
disabilities of this right and their full inclusion and participation in the community, including by ensuring that: 

(a) persons with disabilities have the opportunity to choose their place of residence and where and with whom they live 
on an equal basis with others and are not obliged to live in a particular living arrangement; 

(b) persons with disabilities have access to a range of in-home, residential and other community support services, 
including personal assistance necessary to support living and inclusion in the community, and to prevent isolation 
or segregation from the community; 

(c) community services and facilities for the general population are available on an equal basis to persons with disabilities 
and are responsive to their needs. 

Article 20 

Personal mobility 

States Parties shall take effective measures to ensure personal mobility with the greatest possible independence for persons 
with disabilities, including by: 

(a) facilitating the personal mobility of persons with disabilities in the manner and at the time of their choice, and at 
affordable cost; 

(b) facilitating access by persons with disabilities to quality mobility aids, devices, assistive technologies and forms of live 
assistance and intermediaries, including by making them available at affordable cost; 

(c) providing training in mobility skills to persons with disabilities and to specialist staff working with persons with 
disabilities; 

(d) encouraging entities that produce mobility aids, devices and assistive technologies to take into account all aspects of 
mobility for persons with disabilities. 

Article 21 

Freedom of expression and opinion, and access to information 

States Parties shall take all appropriate measures to ensure that persons with disabilities can exercise the right to freedom 
of expression and opinion, including the freedom to seek, receive and impart information and ideas on an equal basis 
with others and through all forms of communication of their choice, as defined in Article 2 of the present Convention, 
including by: 

(a) providing information intended for the general public to persons with disabilities in accessible formats and tech
nologies appropriate to different kinds of disabilities in a timely manner and without additional cost; 

(b) accepting and facilitating the use of sign languages, Braille, augmentative and alternative communication, and all other 
accessible means, modes and formats of communication of their choice by persons with disabilities in official 
interactions; 

(c) urging private entities that provide services to the general public, including through the Internet, to provide 
information and services in accessible and usable formats for persons with disabilities; 

(d) encouraging the mass media, including providers of information through the Internet, to make their services 
accessible to persons with disabilities; 

(e) recognising and promoting the use of sign languages.
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Article 22 

Respect for privacy 

1. No person with disabilities, regardless of place of residence or living arrangements, shall be subjected to arbitrary or 
unlawful interference with his or her privacy, family, home or correspondence or other types of communication or to 
unlawful attacks on his or her honour and reputation. Persons with disabilities have the right to the protection of the law 
against such interference or attacks. 

2. States Parties shall protect the privacy of personal, health and rehabilitation information of persons with disabilities 
on an equal basis with others. 

Article 23 

Respect for home and the family 

1. States Parties shall take effective and appropriate measures to eliminate discrimination against persons with 
disabilities in all matters relating to marriage, family, parenthood and relationships, on an equal basis with others, so 
as to ensure that: 

(a) the right of all persons with disabilities who are of marriageable age to marry and to found a family on the basis of 
free and full consent of the intending spouses is recognised; 

(b) the rights of persons with disabilities to decide freely and responsibly on the number and spacing of their children 
and to have access to age-appropriate information, reproductive and family planning education are recognised, and 
the means necessary to enable them to exercise these rights are provided; 

(c) persons with disabilities, including children, retain their fertility on an equal basis with others. 

2. States Parties shall ensure the rights and responsibilities of persons with disabilities, with regard to guardianship, 
wardship, trusteeship, adoption of children or similar institutions, where these concepts exist in national legislation; in all 
cases the best interests of the child shall be paramount. States Parties shall render appropriate assistance to persons with 
disabilities in the performance of their child-rearing responsibilities. 

3. States Parties shall ensure that children with disabilities have equal rights with respect to family life. With a view to 
realising these rights, and to prevent concealment, abandonment, neglect and segregation of children with disabilities, 
States Parties shall undertake to provide early and comprehensive information, services and support to children with 
disabilities and their families. 

4. States Parties shall ensure that a child shall not be separated from his or her parents against their will, except when 
competent authorities subject to judicial review determine, in accordance with applicable law and procedures, that such 
separation is necessary for the best interests of the child. In no case shall a child be separated from parents on the basis of 
a disability of either the child or one or both of the parents. 

5. States Parties shall, where the immediate family is unable to care for a child with disabilities, undertake every effort 
to provide alternative care within the wider family, and failing that, within the community in a family setting. 

Article 24 

Education 

1. States Parties recognise the right of persons with disabilities to education. With a view to realising this right without 
discrimination and on the basis of equal opportunity, States Parties shall ensure an inclusive education system at all levels 
and lifelong learning directed to: 

(a) the full development of human potential and sense of dignity and self-worth, and the strengthening of respect for 
human rights, fundamental freedoms and human diversity; 

(b) the development by persons with disabilities of their personality, talents and creativity, as well as their mental and 
physical abilities, to their fullest potential; 

(c) enabling persons with disabilities to participate effectively in a free society.
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2. In realising this right, States Parties shall ensure that: 

(a) persons with disabilities are not excluded from the general education system on the basis of disability, and that 
children with disabilities are not excluded from free and compulsory primary education, or from secondary education, 
on the basis of disability; 

(b) persons with disabilities can access an inclusive, quality and free primary education and secondary education on an 
equal basis with others in the communities in which they live; 

(c) reasonable accommodation of the individual’s requirements is provided; 

(d) persons with disabilities receive the support required, within the general education system, to facilitate their effective 
education; 

(e) effective individualised support measures are provided in environments that maximise academic and social devel
opment, consistent with the goal of full inclusion. 

3. States Parties shall enable persons with disabilities to learn life and social development skills to facilitate their full 
and equal participation in education and as members of the community. To this end, States Parties shall take appropriate 
measures, including: 

(a) facilitating the learning of Braille, alternative script, augmentative and alternative modes, means and formats of 
communication and orientation and mobility skills, and facilitating peer support and mentoring; 

(b) facilitating the learning of sign language and the promotion of the linguistic identity of the deaf community; 

(c) ensuring that the education of persons, and in particular children, who are blind, deaf or deaf-blind, is delivered in the 
most appropriate languages and modes and means of communication for the individual, and in environments which 
maximise academic and social development. 

4. In order to help ensure the realisation of this right, States Parties shall take appropriate measures to employ 
teachers, including teachers with disabilities, who are qualified in sign language and/or Braille, and to train professionals 
and staff who work at all levels of education. Such training shall incorporate disability awareness and the use of 
appropriate augmentative and alternative modes, means and formats of communication, educational techniques and 
materials to support persons with disabilities. 

5. States Parties shall ensure that persons with disabilities are able to access general tertiary education, vocational 
training, adult education and lifelong learning without discrimination and on an equal basis with others. To this end, 
States Parties shall ensure that reasonable accommodation is provided to persons with disabilities. 

Article 25 

Health 

States Parties recognise that persons with disabilities have the right to the enjoyment of the highest attainable standard of 
health without discrimination on the basis of disability. States Parties shall take all appropriate measures to ensure access 
for persons with disabilities to health services that are gender-sensitive, including health-related rehabilitation. In 
particular, States Parties shall: 

(a) provide persons with disabilities with the same range, quality and standard of free or affordable healthcare and 
programmes as provided to other persons, including in the area of sexual and reproductive health and population- 
based public health programmes; 

(b) provide those health services needed by persons with disabilities specifically because of their disabilities, including 
early identification and intervention as appropriate, and services designed to minimise and prevent further disabilities, 
including among children and older persons; 

(c) provide these health services as close as possible to people’s own communities, including in rural areas; 

(d) require health professionals to provide care of the same quality to persons with disabilities as to others, including on 
the basis of free and informed consent by, inter alia, raising awareness of the human rights, dignity, autonomy and 
needs of persons with disabilities through training and the promulgation of ethical standards for public and private 
healthcare;
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(e) prohibit discrimination against persons with disabilities in the provision of health insurance, and life insurance where 
such insurance is permitted by national law, which shall be provided in a fair and reasonable manner; 

(f) prevent discriminatory denial of healthcare or health services or food and fluids on the basis of disability. 

Article 26 

Habilitation and rehabilitation 

1. States Parties shall take effective and appropriate measures, including through peer support, to enable persons with 
disabilities to attain and maintain maximum independence, full physical, mental, social and vocational ability, and full 
inclusion and participation in all aspects of life. To that end, States Parties shall organise, strengthen and extend 
comprehensive habilitation and rehabilitation services and programmes, particularly in the areas of health, employment, 
education and social services, in such a way that these services and programmes: 

(a) begin at the earliest possible stage, and are based on the multidisciplinary assessment of individual needs and 
strengths; 

(b) support participation and inclusion in the community and all aspects of society, are voluntary, and are available to 
persons with disabilities as close as possible to their own communities, including in rural areas. 

2. States Parties shall promote the development of initial and continuing training for professionals and staff working in 
habilitation and rehabilitation services. 

3. States Parties shall promote the availability, knowledge and use of assistive devices and technologies, designed for 
persons with disabilities, as they relate to habilitation and rehabilitation. 

Article 27 

Work and employment 

1. States Parties recognise the right of persons with disabilities to work, on an equal basis with others; this includes the 
right to the opportunity to gain a living by work freely chosen or accepted in a labour market and work environment 
that is open, inclusive and accessible to persons with disabilities. States Parties shall safeguard and promote the realisation 
of the right to work, including for those who acquire a disability during the course of employment, by taking appropriate 
steps, including through legislation, to, inter alia: 

(a) prohibit discrimination on the basis of disability with regard to all matters concerning all forms of employment, 
including conditions of recruitment, hiring and employment, continuance of employment, career advancement and 
safe and healthy working conditions; 

(b) protect the rights of persons with disabilities, on an equal basis with others, to just and favourable conditions of 
work, including equal opportunities and equal remuneration for work of equal value, safe and healthy working 
conditions, including protection from harassment, and the redress of grievances; 

(c) ensure that persons with disabilities are able to exercise their labour and trade union rights on an equal basis with 
others; 

(d) enable persons with disabilities to have effective access to general technical and vocational guidance programmes, 
placement services and vocational and continuing training; 

(e) promote employment opportunities and career advancement for persons with disabilities in the labour market, as well 
as assistance in finding, obtaining, maintaining and returning to employment; 

(f) promote opportunities for self-employment, entrepreneurship, the development of cooperatives and starting one’s 
own business; 

(g) employ persons with disabilities in the public sector; 

(h) promote the employment of persons with disabilities in the private sector through appropriate policies and measures, 
which may include affirmative action programmes, incentives and other measures; 

(i) ensure that reasonable accommodation is provided to persons with disabilities in the workplace; 

(j) promote the acquisition by persons with disabilities of work experience in the open labour market; 

(k) promote vocational and professional rehabilitation, job retention and return-to-work programmes for persons with 
disabilities.
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2. States Parties shall ensure that persons with disabilities are not held in slavery or in servitude, and are protected, on 
an equal basis with others, from forced or compulsory labour. 

Article 28 

Adequate standard of living and social protection 

1. States Parties recognise the right of persons with disabilities to an adequate standard of living for themselves and 
their families, including adequate food, clothing and housing, and to the continuous improvement of living conditions, 
and shall take appropriate steps to safeguard and promote the realisation of this right without discrimination on the basis 
of disability. 

2. States Parties recognise the right of persons with disabilities to social protection and to the enjoyment of that right 
without discrimination on the basis of disability, and shall take appropriate steps to safeguard and promote the realisation 
of this right, including measures: 

(a) to ensure equal access by persons with disabilities to clean water services, and to ensure access to appropriate and 
affordable services, devices and other assistance for disability-related needs; 

(b) to ensure access by persons with disabilities, in particular women and girls with disabilities and older persons with 
disabilities, to social protection programmes and poverty reduction programmes; 

(c) to ensure access by persons with disabilities and their families living in situations of poverty to assistance from the 
State with disability-related expenses, including adequate training, counselling, financial assistance and respite care; 

(d) to ensure access by persons with disabilities to public housing programmes; 

(e) to ensure equal access by persons with disabilities to retirement benefits and programmes. 

Article 29 

Participation in political and public life 

States Parties shall guarantee to persons with disabilities political rights and the opportunity to enjoy them on an equal 
basis with others, and shall undertake: 

(a) to ensure that persons with disabilities can effectively and fully participate in political and public life on an equal basis 
with others, directly or through freely chosen representatives, including the right and opportunity for persons with 
disabilities to vote and be elected, inter alia, by: 

(i) ensuring that voting procedures, facilities and materials are appropriate, accessible and easy to understand and 
use; 

(ii) protecting the right of persons with disabilities to vote by secret ballot in elections and public referendums 
without intimidation, and to stand for elections, to effectively hold office and perform all public functions at all 
levels of government, facilitating the use of assistive and new technologies where appropriate; 

(iii) guaranteeing the free expression of the will of persons with disabilities as electors and to this end, where 
necessary, at their request, allowing assistance in voting by a person of their own choice; 

(b) to promote actively an environment in which persons with disabilities can effectively and fully participate in the 
conduct of public affairs, without discrimination and on an equal basis with others, and encourage their participation 
in public affairs, including: 

(i) participation in non-governmental organisations and associations concerned with the public and political life of 
the country, and in the activities and administration of political parties; 

(ii) forming and joining organisations of persons with disabilities to represent persons with disabilities at inter
national, national, regional and local levels.
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Article 30 

Participation in cultural life, recreation, leisure and sport 

1. States Parties recognise the right of persons with disabilities to take part on an equal basis with others in cultural 
life, and shall take all appropriate measures to ensure that persons with disabilities: 

(a) enjoy access to cultural materials in accessible formats; 

(b) enjoy access to television programmes, films, theatre and other cultural activities, in accessible formats; 

(c) enjoy access to places for cultural performances or services, such as theatres, museums, cinemas, libraries and tourism 
services, and, as far as possible, enjoy access to monuments and sites of national cultural importance. 

2. States Parties shall take appropriate measures to enable persons with disabilities to have the opportunity to develop 
and utilise their creative, artistic and intellectual potential, not only for their own benefit, but also for the enrichment of 
society. 

3. States Parties shall take all appropriate steps, in accordance with international law, to ensure that laws protecting 
intellectual property rights do not constitute an unreasonable or discriminatory barrier to access by persons with 
disabilities to cultural materials. 

4. Persons with disabilities shall be entitled, on an equal basis with others, to recognition and support of their specific 
cultural and linguistic identity, including sign languages and deaf culture. 

5. With a view to enabling persons with disabilities to participate on an equal basis with others in recreational, leisure 
and sporting activities, States Parties shall take appropriate measures: 

(a) to encourage and promote the participation, to the fullest extent possible, of persons with disabilities in mainstream 
sporting activities at all levels; 

(b) to ensure that persons with disabilities have an opportunity to organise, develop and participate in disability-specific 
sporting and recreational activities and, to this end, encourage the provision, on an equal basis with others, of 
appropriate instruction, training and resources; 

(c) to ensure that persons with disabilities have access to sporting, recreational and tourism venues; 

(d) to ensure that children with disabilities have equal access with other children to participation in play, recreation and 
leisure and sporting activities, including those activities in the school system; 

(e) to ensure that persons with disabilities have access to services from those involved in the organisation of recreational, 
tourism, leisure and sporting activities. 

Article 31 

Statistics and data collection 

1. States Parties undertake to collect appropriate information, including statistical and research data, to enable them to 
formulate and implement policies to give effect to the present Convention. The process of collecting and maintaining this 
information shall: 

(a) comply with legally established safeguards, including legislation on data protection, to ensure confidentiality and 
respect for the privacy of persons with disabilities; 

(b) comply with internationally accepted norms to protect human rights and fundamental freedoms and ethical principles 
in the collection and use of statistics. 

2. The information collected in accordance with this article shall be disaggregated, as appropriate, and used to help 
assess the implementation of States Parties’ obligations under the present Convention and to identify and address the 
barriers faced by persons with disabilities in exercising their rights. 

3. States Parties shall assume responsibility for the dissemination of these statistics and ensure their accessibility to 
persons with disabilities and others.
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Article 32 

International cooperation 

1. States Parties recognise the importance of international cooperation and its promotion, in support of national 
efforts for the realisation of the purpose and objectives of the present Convention, and will undertake appropriate and 
effective measures in this regard, between and among States and, as appropriate, in partnership with relevant international 
and regional organisations and civil society, in particular organisations of persons with disabilities. Such measures could 
include, inter alia: 

(a) ensuring that international cooperation, including international development programmes, is inclusive of and 
accessible to persons with disabilities; 

(b) facilitating and supporting capacity-building, including through the exchange and sharing of information, experiences, 
training programmes and best practices; 

(c) facilitating cooperation in research and access to scientific and technical knowledge; 

(d) providing, as appropriate, technical and economic assistance, including by facilitating access to and sharing of 
accessible and assistive technologies, and through the transfer of technologies. 

2. The provisions of this article are without prejudice to the obligations of each State Party to fulfil its obligations 
under the present Convention. 

Article 33 

National implementation and monitoring 

1. States Parties, in accordance with their system of organisation, shall designate one or more focal points within 
government for matters relating to the implementation of the present Convention, and shall give due consideration to the 
establishment or designation of a coordination mechanism within government to facilitate related action in different 
sectors and at different levels. 

2. States Parties shall, in accordance with their legal and administrative systems, maintain, strengthen, designate or 
establish within the State Party, a framework, including one or more independent mechanisms, as appropriate, to 
promote, protect and monitor implementation of the present Convention. When designating or establishing such a 
mechanism, States Parties shall take into account the principles relating to the status and functioning of national 
institutions for protection and promotion of human rights. 

3. Civil society, in particular persons with disabilities and their representative organisations, shall be involved and 
participate fully in the monitoring process. 

Article 34 

Committee on the Rights of Persons with Disabilities 

1. There shall be established a Committee on the Rights of Persons with Disabilities (hereafter referred to as the 
Committee), which shall carry out the functions hereinafter provided. 

2. The Committee shall consist, at the time of entry into force of the present Convention, of 12 experts. After an 
additional sixty ratifications or accessions to the Convention, the membership of the Committee shall increase by six 
members, attaining a maximum number of 18 members. 

3. The members of the Committee shall serve in their personal capacity and shall be of high moral standing and 
recognised competence and experience in the field covered by the present Convention. When nominating their candidates, 
States Parties are invited to give due consideration to the provision set out in Article 4, paragraph 3, of the present 
Convention. 

4. The members of the Committee shall be elected by States Parties, consideration being given to equitable 
geographical distribution, representation of the different forms of civilisation and of the principal legal systems, 
balanced gender representation and participation of experts with disabilities. 

5. The members of the Committee shall be elected by secret ballot from a list of persons nominated by the States 
Parties from among their nationals at meetings of the Conference of States Parties. At those meetings, for which two 
thirds of States Parties shall constitute a quorum, the persons elected to the Committee shall be those who obtain the 
largest number of votes and an absolute majority of the votes of the representatives of States Parties present and voting.
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6. The initial election shall be held no later than six months after the date of entry into force of the present 
Convention. At least four months before the date of each election, the Secretary-General of the United Nations shall 
address a letter to the States Parties inviting them to submit the nominations within two months. The Secretary-General 
shall subsequently prepare a list in alphabetical order of all persons thus nominated, indicating the State Parties which 
have nominated them, and shall submit it to the States Parties to the present Convention. 

7. The members of the Committee shall be elected for a term of four years. They shall be eligible for re-election once. 
However, the term of six of the members elected at the first election shall expire at the end of two years; immediately 
after the first election, the names of these six members shall be chosen by lot by the chairperson of the meeting referred 
to in paragraph 5 of this article. 

8. The election of the six additional members of the Committee shall be held on the occasion of regular elections, in 
accordance with the relevant provisions of this article. 

9. If a member of the Committee dies or resigns or declares that for any other cause she or he can no longer perform 
her or his duties, the State Party which nominated the member shall appoint another expert possessing the qualifications 
and meeting the requirements set out in the relevant provisions of this article, to serve for the remainder of the term. 

10. The Committee shall establish its own rules of procedure. 

11. The Secretary-General of the United Nations shall provide the necessary staff and facilities for the effective 
performance of the functions of the Committee under the present Convention, and shall convene its initial meeting. 

12. With the approval of the General Assembly of the United Nations, the members of the Committee established 
under the present Convention shall receive emoluments from United Nations resources on such terms and conditions as 
the Assembly may decide, having regard to the importance of the Committee’s responsibilities. 

13. The members of the Committee shall be entitled to the facilities, privileges and immunities of experts on mission 
for the United Nations as laid down in the relevant sections of the Convention on the Privileges and Immunities of the 
United Nations. 

Article 35 

Reports by States Parties 

1. Each State Party shall submit to the Committee, through the Secretary-General of the United Nations, a compre
hensive report on measures taken to give effect to its obligations under the present Convention and on the progress made 
in that regard, within two years after the entry into force of the present Convention for the State Party concerned. 

2. Thereafter, States Parties shall submit subsequent reports at least every four years and further whenever the 
Committee so requests. 

3. The Committee shall decide any guidelines applicable to the content of the reports. 

4. A State Party which has submitted a comprehensive initial report to the Committee need not, in its subsequent 
reports, repeat information previously provided. When preparing reports to the Committee, States Parties are invited to 
consider doing so in an open and transparent process and to give due consideration to the provision set out in Article 4, 
paragraph 3, of the present Convention. 

5. Reports may indicate factors and difficulties affecting the degree of fulfilment of obligations under the present 
Convention. 

Article 36 

Consideration of reports 

1. Each report shall be considered by the Committee, which shall make such suggestions and general recommen
dations on the report as it may consider appropriate and shall forward these to the State Party concerned. The State Party 
may respond with any information it chooses to the Committee. The Committee may request further information from 
States Parties relevant to the implementation of the present Convention. 

2. If a State Party is significantly overdue in the submission of a report, the Committee may notify the State Party 
concerned of the need to examine the implementation of the present Convention in that State Party, on the basis of 
reliable information available to the Committee, if the relevant report is not submitted within three months following the 
notification. The Committee shall invite the State Party concerned to participate in such examination. Should the State 
Party respond by submitting the relevant report, the provisions of paragraph 1 of this article will apply.
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3. The Secretary-General of the United Nations shall make available the reports to all States Parties. 

4. States Parties shall make their reports widely available to the public in their own countries and facilitate access to 
the suggestions and general recommendations relating to these reports. 

5. The Committee shall transmit, as it may consider appropriate, to the specialised agencies, funds and programmes of 
the United Nations, and other competent bodies, reports from States Parties in order to address a request or indication of 
a need for technical advice or assistance contained therein, along with the Committee’s observations and recommen
dations, if any, on these requests or indications. 

Article 37 

Cooperation between States Parties and the Committee 

1. Each State Party shall cooperate with the Committee and assist its members in the fulfilment of their mandate. 

2. In its relationship with States Parties, the Committee shall give due consideration to ways and means of enhancing 
national capacities for the implementation of the present Convention, including through international cooperation. 

Article 38 

Relationship of the Committee with other bodies 

In order to foster the effective implementation of the present Convention and to encourage international cooperation in 
the field covered by the present Convention: 

(a) the specialised agencies and other United Nations organs shall be entitled to be represented at the consideration of the 
implementation of such provisions of the present Convention as fall within the scope of their mandate. The 
Committee may invite the specialised agencies and other competent bodies as it may consider appropriate to 
provide expert advice on the implementation of the Convention in areas falling within the scope of their respective 
mandates. The Committee may invite specialised agencies and other United Nations organs to submit reports on the 
implementation of the Convention in areas falling within the scope of their activities; 

(b) the Committee, as it discharges its mandate, shall consult, as appropriate, other relevant bodies instituted by inter
national human rights treaties, with a view to ensuring the consistency of their respective reporting guidelines, 
suggestions and general recommendations, and avoiding duplication and overlap in the performance of their 
functions. 

Article 39 

Report of the Committee 

The Committee shall report every two years to the General Assembly and to the Economic and Social Council on its 
activities, and may make suggestions and general recommendations based on the examination of reports and information 
received from the States Parties. Such suggestions and general recommendations shall be included in the report of the 
Committee together with comments, if any, from States Parties. 

Article 40 

Conference of States Parties 

1. The States Parties shall meet regularly in a Conference of States Parties in order to consider any matter with regard 
to the implementation of the present Convention. 

2. No later than six months after the entry into force of the present Convention, the Conference of States Parties shall 
be convened by the Secretary-General of the United Nations. The subsequent meetings shall be convened by the Secretary- 
General biennially or upon the decision of the Conference of States Parties. 

Article 41 

Depositary 

The Secretary-General of the United Nations shall be the depositary of the present Convention. 

Article 42 

Signature 

The present Convention shall be open for signature by all States and by regional integration organisations at United 
Nations Headquarters in New York as of 30 March 2007.
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Article 43 

Consent to be bound 

The present Convention shall be subject to ratification by signatory States and to formal confirmation by signatory 
regional integration organisations. It shall be open for accession by any State or regional integration organisation which 
has not signed the Convention. 

Article 44 

Regional integration organisations 

1. ‘Regional integration organisation’ shall mean an organisation constituted by sovereign States of a given region, to 
which its member States have transferred competence in respect of matters governed by the present Convention. Such 
organisations shall declare, in their instruments of formal confirmation or accession, the extent of their competence with 
respect to matters governed by the present Convention. Subsequently, they shall inform the depositary of any substantial 
modification in the extent of their competence. 

2. References to ‘States Parties’ in the present Convention shall apply to such organisations within the limits of their 
competence. 

3. For the purposes of Article 45, paragraph 1, and Article 47, paragraphs 2 and 3, of the present Convention, any 
instrument deposited by a regional integration organisation shall not be counted. 

4. Regional integration organisations, in matters within their competence, may exercise their right to vote in the 
Conference of States Parties, with a number of votes equal to the number of their member States that are Parties to the 
present Convention. Such an organisation shall not exercise its right to vote if any of its member States exercises its right, 
and vice versa. 

Article 45 

Entry into force 

1. The present Convention shall enter into force on the thirtieth day after the deposit of the 20th instrument of 
ratification or accession. 

2. For each State or regional integration organisation ratifying, formally confirming or acceding to the present 
Convention after the deposit of the 20th such instrument, the Convention shall enter into force on the thirtieth day 
after the deposit of its own such instrument. 

Article 46 

Reservations 

1. Reservations incompatible with the object and purpose of the present Convention shall not be permitted. 

2. Reservations may be withdrawn at any time. 

Article 47 

Amendments 

1. Any State Party may propose an amendment to the present Convention and submit it to the Secretary-General of 
the United Nations. The Secretary-General shall communicate any proposed amendments to States Parties, with a request 
to be notified whether they favour a conference of States Parties for the purpose of considering and deciding upon the 
proposals. In the event that, within four months from the date of such communication, at least one third of the States 
Parties favour such a conference, the Secretary-General shall convene the conference under the auspices of the United 
Nations. Any amendment adopted by a majority of two thirds of the States Parties present and voting shall be submitted 
by the Secretary-General to the General Assembly of the United Nations for approval and thereafter to all States Parties 
for acceptance. 

2. An amendment adopted and approved in accordance with paragraph 1 of this article shall enter into force on the 
thirtieth day after the number of instruments of acceptance deposited reaches two thirds of the number of States Parties 
at the date of adoption of the amendment. Thereafter, the amendment shall enter into force for any State Party on the 
thirtieth day following the deposit of its own instrument of acceptance. An amendment shall be binding only on those 
States Parties which have accepted it.
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3. If so decided by the Conference of States Parties by consensus, an amendment adopted and approved in accordance 
with paragraph 1 of this article which relates exclusively to Articles 34, 38, 39 and 40 shall enter into force for all States 
Parties on the thirtieth day after the number of instruments of acceptance deposited reaches two thirds of the number of 
States Parties at the date of adoption of the amendment. 

Article 48 

Denunciation 

A State Party may denounce the present Convention by written notification to the Secretary-General of the United 
Nations. The denunciation shall become effective one year after the date of receipt of the notification by the Secretary- 
General. 

Article 49 

Accessible format 

The text of the present Convention shall be made available in accessible formats. 

Article 50 

Authentic texts 

The Arabic, Chinese, English, French, Russian and Spanish texts of the present Convention shall be equally authentic. 

IN WITNESS THEREOF the undersigned plenipotentiaries, being duly authorised thereto by their respective governments, 
have signed the present Convention.
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ANNEX II 

DECLARATION CONCERNING THE COMPETENCE OF THE EUROPEAN COMMUNITY WITH REGARD TO 
MATTERS GOVERNED BY THE UNITED NATIONS CONVENTION ON THE RIGHTS OF PERSONS WITH 

DISABILITIES 

(Declaration made pursuant to Article 44(1) of the Convention) 

Article 44(1) of the United Nations Convention on the Rights of Persons with Disabilities (hereinafter referred to as the 
Convention) provides that a regional integration organisation in its instrument of formal confirmation or accession is to 
declare the extent of its competence with respect to matters governed by the Convention. 

The current members of the European Community are the Kingdom of Belgium, the Republic of Bulgaria, the Czech 
Republic, the Kingdom of Denmark, the Federal Republic of Germany, the Republic of Estonia, Ireland, the Hellenic 
Republic, the Kingdom of Spain, the French Republic, the Italian Republic, the Republic of Cyprus, the Republic of Latvia, 
the Republic of Lithuania, the Grand Duchy of Luxembourg, the Republic of Hungary, the Republic of Malta, the 
Kingdom of the Netherlands, the Republic of Austria, the Republic of Poland, the Portuguese Republic, Romania, the 
Republic of Slovenia, the Slovak Republic, the Republic of Finland, the Kingdom of Sweden and the United Kingdom of 
Great Britain and Northern Ireland. 

The European Community notes that for the purpose of the Convention, the term ‘State Parties’ applies to regional 
integration organisations within the limits of their competence. 

The United Nations Convention on the Rights of Persons with Disabilities shall apply, with regard to the competence of 
the European Community, to the territories in which the Treaty establishing the European Community is applied and 
under the conditions laid down in that Treaty, in particular Article 299 thereof. 

Pursuant to Article 299, this Declaration is not applicable to the territories of the Member States in which the said Treaty 
does not apply and is without prejudice to such act or positions as may be adopted under the Convention by Member 
States concerned on behalf and in the interests of those territories. 

In accordance with Article 44(1) of the Convention, this Declaration indicates the competences transferred to the 
Community by the Member States under the Treaty establishing the European Community, in the areas covered by 
the Convention. 

The scope and the exercise of Community competence are, by their nature, subject to continuous development and the 
Community will complete or amend this Declaration, if necessary, in accordance with Article 44(1) of the Convention. 

In some matters the European Community has exclusive competence and in other matters competence is shared between 
the European Community and the Member States. The Member States remain competent for all matters in respect of 
which no competence has been transferred to the European Community. 

At present: 

1. The Community has exclusive competence as regards the compatibility of State aid with the common market and the 
Common Custom Tariff. 

To the extent that provisions of Community law are affected by the provision of the Convention, the European 
Community has an exclusive competence to accept such obligations with respect to its own public administration. In 
this regard, the Community declares that it has power to deal with regulating the recruitment, conditions of service, 
remuneration, training etc. of non-elected officials under the Staff Regulations and the implementing rules to those 
Regulations ( 1 ). 

2. The Community shares competence with Member States as regards action to combat discrimination on the ground of 
disability, free movement of goods, persons, services and capital agriculture, transport by rail, road, sea and air 
transport, taxation, internal market, equal pay for male and female workers, trans-European network policy and 
statistics.
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The European Community has exclusive competence to enter into this Convention in respect of those matters only to 
the extent that provisions of the Convention or legal instruments adopted in implementation thereof affect common 
rules previously established by the European Community. When Community rules exist but are not affected, in 
particular in cases of Community provisions establishing only minimum standards, the Member States have 
competence, without prejudice to the competence of the European Community to act in this field. Otherwise 
competence rests with the Member States. A list of relevant acts adopted by the European Community appears in 
the Appendix hereto. The extent of the European Community’s competence ensuing from these acts must be assessed 
by reference to the precise provisions of each measure, and in particular, the extent to which these provisions establish 
common rules. 

3. The following EC policies may also be relevant to the UN Convention: Member States and the Community shall work 
towards developing a coordinated strategy for employment. The Community shall contribute to the development of 
quality of education by encouraging cooperation between Member States and, if necessary, by supporting and 
supplementing their action. The Community shall implement a vocational training policy which shall support and 
supplement the action of the Member States. In order to promote its overall harmonious development, the 
Community shall develop and pursue its actions leading to the strengthening of its economic and social cohesion. 
The Community conducts a development cooperation policy and economic, financial and technical cooperation with 
third countries without prejudice to the respective competences of the Member States.

EN L 23/56 Official Journal of the European Union 27.1.2010

42



Appendix 

COMMUNITY ACTS WHICH REFER TO MATTERS GOVERNED BY THE CONVENTION 

The Community acts listed below illustrate the extent of the area of competence of the Community in accordance with 
the Treaty establishing the European Community. In particular the European Community has exclusive competence in 
relation to some matters and in some other matters competence is shared between the Community and the Member 
States. The extent of the Community’s competence ensuing from these acts must be assessed by reference to the precise 
provisions of each measure, and in particular, the extent to which these provisions establish common rules that are 
affected by the provisions of the Convention. 

— regarding accessibility 

Directive 1999/5/EC of the European Parliament and of the Council of 9 March 1999 on radio equipment and 
telecommunications terminal equipment and the mutual recognition of their conformity (OJ L 91, 7.4.1999, p. 10) 

Directive 2001/85/EC of the European Parliament and of the Council of 20 November 2001 relating to special 
provisions for vehicles used for the carriage of passengers comprising more than eight seats in addition to the driver’s 
seat, amending Directives 70/156/EEC and 97/27/EC (OJ L 42, 13.2.2002, p. 1) 

Council Directive 96/48/EC of 23 July 1996 on the interoperability of the trans-European high-speed rail system (OJ 
L 235, 17.9.1996, p. 6), as amended by Directive 2004/50/EC of the European Parliament and of the Council (OJ 
L 164, 30.4.2004, p. 114) 

Directive 2001/16/EC of the European Parliament and of the Council of 19 March 2001 on the interoperability of the 
trans-European conventional rail system (OJ L 110, 20.4.2001, p. 1), as amended by Directive 2004/50/EC of the 
European Parliament and of the Council (OJ L 164, 30.4.2004, p. 114) 

Directive 2006/87/EC of the European Parliament and of the Council of 12 December 2006 laying down technical 
requirements for inland waterway vessels and repealing Council Directive 82/714/EEC (OJ L 389, 30.12.2006, p. 1) 

Directive 2003/24/EC of the European Parliament and of the Council of 14 April 2003 amending Council Directive 
98/18/EC on safety rules and standards for passenger ships (OJ L 123, 17.5.2003, p. 18) 

Directive 2007/46/EC of the European Parliament and of the Council of 5 September 2007 establishing a framework 
for the approval of motor vehicles and their trailers, and of systems, components and separate technical units 
intended for such vehicles (Framework Directive) (OJ L 263, 9.10.2007, p. 1) 

Commission Decision 2008/164/EC of 21 December 2007 concerning the technical specification of interoperability 
relating to ‘persons with reduced mobility’ in the trans-European conventional and high-speed rail system (OJ L 64, 
7.3.2008, p. 72) 

Directive 95/16/EC of the European Parliament and of the Council of 29 June 1995 on the approximation of the laws 
of the Member States relating to lifts (OJ L 213, 7.9.1995, p. 1), as amended by Directive 2006/42/EC of the 
European Parliament and of the Council on machinery, and amending Directive 95/16/EC (OJ L 157, 9.6.2006, p. 24) 

Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a common regulatory 
framework for electronic communications networks and services (Framework Directive) (OJ L 108, 24.4.2002, p. 33) 

Directive 2002/22/EC of the European Parliament and of the Council of 7 March 2002 on universal service and users’ 
rights relating to electronic communications networks and services (Universal Service Directive) (OJ L 108, 24.4.2002, 
p. 51) 

Directive 97/67/EC of the European Parliament and of the Council of 15 December 1997 on common rules for the 
development of the internal market of Community postal services and the improvement of quality of services (OJ 
L 15, 21.1.1998, p. 14), as amended by Directive 2002/39/EC of the European Parliament and of the Council of 
10 June 2002 amending Directive 97/67/EC with regard to the further opening to competition of Community postal 
services (OJ L 176, 5.7.2002, p. 21), and as amended by Directive 2008/6/EC of the European Parliament and of the 
Council of 20 February 2008 amending Directive 97/67/EC with regard to the full accomplishment of the internal 
market of Community postal services (OJ L 52, 27.2.2008, p. 3)
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Council Regulation (EC) No 1083/2006 of 11 July 2006 laying down general provisions on the European Regional 
Development Fund, the European Social Fund and the Cohesion Fund and repealing Regulation (EC) No 1260/1999 
(OJ L 210, 31.7.2006, p. 25) 

Directive 2004/17/EC of the European Parliament and of the Council of 31 March 2004 coordinating the 
procurement procedures of entities operating in the water, energy, transport and postal services sectors (OJ L 134, 
30.4.2004, p. 1) 

Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the coordination of 
procedures for the award of public works contracts, public supply contracts and public service contracts (OJ L 134, 
30.4.2004, p. 114) 

Council Directive 92/13/EEC of 25 February 1992 coordinating the laws, regulations and administrative provisions 
relating to the application of Community rules on the procurement procedures of entities operating in the water, 
energy, transport and telecommunications sectors (OJ L 76, 23.3.1992, p. 14), as amended by Directive 2007/66/EC 
of the European Parliament and of the Council of 11 December 2007 amending Council Directives 89/665/EEC and 
92/13/EEC with regard to improving the effectiveness of review procedures concerning the award of public contracts 
(OJ L 335, 20.12.2007, p. 31) 

Council Directive 89/665/EEC of 21 December 1989 on the coordination of the laws, regulations and administrative 
provisions relating to the application of review procedures to the award of public supply and public works contracts 
(OJ L 395, 30.12.1989, p. 33), as amended by Directive 2007/66/EC of the European Parliament and of the Council 
of 11 December 2007 amending Council Directives 89/665/EEC and 92/13/EEC with regard to improving the 
effectiveness of review procedures concerning the award of public contracts (OJ L 335, 20.12.2007, p. 31) 

— in the field of independent living and social inclusion, work and employment 

Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in 
employment and occupation (OJ L 303, 2.12.2000, p. 16) 

Commission Regulation (EC) No 800/2008 of 6 August 2008 declaring certain categories of aid compatible with the 
common market in application of Articles 87 and 88 of the Treaty (General Block Exemption Regulation) (OJ L 214, 
9.8.2008, p. 3) 

Commission Regulation (EEC) No 2289/83 of 29 July 1983 laying down provisions for the implementation of 
Articles 70 to 78 of Council Regulation (EEC) No 918/83 establishing a Community system of duty-free arrangements 
(OJ L 220, 11.8.1983, p. 15) 

Council Directive 83/181/EEC of 28 March 1983 determining the scope of Article 14(1)(d) of Directive 77/388/EEC 
as regards exemption from value added tax on the final importation of certain goods (OJ L 105, 23.4.1983, p. 38) 

Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the implementation of the 
principle of equal opportunities and equal treatment of men and women in matters of employment and occupation 
(OJ L 204, 26.7.2006, p. 23) 

Council Regulation (EEC) No 918/83 of 28 March 1983 setting up a Community system of reliefs from customs duty 
(OJ L 105, 23.4.1983, p. 1) 

Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax (OJ L 347, 
11.12.2006, p. 1), as amended by Council Directive 2009/47/EC of 5 May 2009 amending Directive 2006/112/EC 
as regards reduced rates of value added tax (OJ L 116, 9.5.2009, p. 18) 

Council Regulation (EC) No 1698/2005 of 20 September 2005 on support for rural development by the European 
Agricultural Fund for Rural Development (EAFRD) (OJ L 277, 21.10.2005, p. 1) 

Council Directive 2003/96/EC of 27 October 2003 restructuring the Community framework for the taxation of 
energy products and electricity (OJ L 283, 31.10.2003, p. 51) 

— in the field of personal mobility 

Council Directive 91/439/EEC of 29 July 1991 on driving licences (OJ L 237, 24.8.1991, p. 1)
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Directive 2006/126/EC of the European Parliament and of the Council of 20 December 2006 on driving licences (OJ 
L 403, 30.12.2006, p. 18) 

Directive 2003/59/EC of the European Parliament and of the Council of 15 July 2003 on the initial qualification and 
periodic training of drivers of certain road vehicles for the carriage of goods or passengers, amending Council 
Regulation (EEC) No 3820/85 and Council Directive 91/439/EEC and repealing Council Directive 76/914/EEC (OJ 
L 226, 10.9.2003, p. 4) 

Regulation (EC) No 261/2004 of the European Parliament and of the Council of 11 February 2004 establishing 
common rules on compensation and assistance to passengers in the event of denied boarding and of cancellation or 
long delay of flights, and repealing Regulation (EEC) No 295/91 (OJ L 46, 17.2.2004, p. 1) 

Regulation (EC) No 1107/2006 of the European Parliament and of the Council of 5 July 2006 concerning the rights 
of disabled persons and persons with reduced mobility when travelling by air, Text with EEA relevance (OJ L 204, 
26.7.2006, p. 1) 

Regulation (EC) No 1899/2006 of the European Parliament and of the Council of 12 December 2006 amending 
Council Regulation (EEC) No 3922/91 on the harmonisation of technical requirements and administrative procedures 
in the field of civil aviation (OJ L 377, 27.12.2006, p. 1) 

Regulation (EC) No 1371/2007 of the European Parliament and of the Council of 23 October 2007 on rail 
passengers’ rights and obligations (OJ L 315, 3.12.2007, p. 14) 

Regulation (EC) No 1370/2007 of the European Parliament and of the Council of 23 October 2007 on public 
passenger transport services by rail and by road and repealing Council Regulations (EEC) Nos 1191/69 and 1107/70 
(OJ L 315, 3.12.2007, p. 1) 

Commission Regulation (EC) No 8/2008 of 11 December 2007 amending Council Regulation (EEC) No 3922/91 as 
regards common technical requirements and administrative procedures applicable to commercial transportation by 
aeroplane (OJ L 10, 12.1.2008, p. 1) 

— regarding access to information 

Directive 2001/83/EC of the European Parliament and of the Council of 6 November 2001 on the Community code 
relating to medical products for human use (OJ L 311, 28.11.2001, p. 67), as amended by Directive 2004/27/EC of 
the European Parliament and of the Council (OJ L 136, 30.4.2004, p. 34) 

Directive 2007/65/EC of the European Parliament and of the Council of 11 December 2007 amending Council 
Directive 89/552/EEC on the coordination of certain provisions laid down by law, regulation or administrative action 
in Member States concerning the pursuit of television broadcasting activities (OJ L 332, 18.12.2007, p. 27) 

Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of 
information society services, in particular electronic commerce, in the Internal Market (Directive on electronic 
commerce) (OJ L 178, 17.7.2000, p. 1) 

Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of 
certain aspects of copyright and related rights in the information society (OJ L 167, 22.6.2001, p. 10) 

Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning unfair business-to- 
consumer practices in the internal market and amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC 
and 2002/65/EC of the European Parliament and of the Council and Regulation (EC) No 2006/2004 of the European 
Parliament and of the Council (Unfair Commercial Practices Directive) (OJ L 149, 11.6.2005, p. 22) 

— regarding statistics and data collection 

Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection of 
individuals with regard to the processing of personal data and the free movement of such data (OJ L 281, 
23.11.1995, p. 31)
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Council Regulation (EC) No 577/98 of 9 March 1998 on the organisation of the Labour Force Sample Survey in the 
Community (OJ L 77, 14.3.1998, p. 3) with related implementing Regulations 

Regulation (EC) No 1177/2003 of the European Parliament and of the Council of 16 June 2003 concerning 
Community statistics on income and living conditions (EU-SILC): text with EEA relevance (OJ L 165, 3.7.2003, 
p. 1) with related implementing regulations 

Regulation (EC) No 458/2007 of the European Parliament and of the Council of 25 April 2007 on the European 
system of integrated social protection statistics (ESSPROS) (OJ L 113, 30.4.2007, p. 3) with related implementing 
regulations 

Regulation (EC) No 1338/2008 of the European Parliament and of the Council of 16 December 2008 on Community 
statistics on public health and health and safety at work (OJ L 354, 31.12.2008, p. 70) 

— in the field of international cooperation 

Regulation (EC) No 1905/2006 of the European Parliament and of the Council of 18 December 2006 establishing a 
financing instrument for development cooperation (OJ L 378, 27.12.2006, p. 41) 

Regulation (EC) No 1889/2006 of the European Parliament and of the Council of 20 December 2006 on establishing 
a financing instrument for the promotion of democracy and human rights worldwide (OJ L 386, 29.12.2006, p. 1) 

Commission Regulation (EC) No 718/2007 of 12 June 2007 implementing Council Regulation (EC) No 1085/2006 
establishing an Instrument for Pre-accession Assistance (IPA) (OJ L 170, 29.6.2007, p. 1)
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ANNEX III 

RESERVATION BY THE EUROPEAN COMMUNITY TO ARTICLE 27(1) OF THE UN CONVENTION ON THE 
RIGHTS OF PERSONS WITH DISABILITIES 

The European Community states that pursuant to Community law (notably Council Directive 2000/78/EC of 
27 November 2000 establishing a general framework for equal treatment in employment and occupation), the 
Member States may, if appropriate, enter their own reservations to Article 27(1) of the Disabilities Convention to the 
extent that Article 3(4) of the said Council Directive provides them with the right to exclude non-discrimination on the 
grounds of disability with respect to employment in the armed forces from the scope of the Directive. Therefore, the 
Community states that it concludes the Convention without prejudice to the above right, conferred on its Member States 
by virtue of Community law.
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OPTIONAL PROTOCOL TO THE CONVENTION ON THE  
RIGHTS OF PERSONS WITH DISABILITIES 

 
 The States Parties to the present Protocol have agreed as follows: 
 

Article 1 
 
1. A State Party to the present Protocol (“State Party”) recognizes the 
competence of the Committee on the Rights of Persons with Disabilities (“the 
Committee”) to receive and consider communications from or on behalf of 
individuals or groups of individuals subject to its jurisdiction who claim to be 
victims of a violation by that State Party of the provisions of the Convention. 
 
2. No communication shall be received by the Committee if it concerns a 
State Party to the Convention that is not a party to the present Protocol. 
 

Article 2 
 
 The Committee shall consider a communication inadmissible when: 
 
 (a) The communication is anonymous; 
 (b) The communication constitutes an abuse of the right of 

submission of such communications or is incompatible with the 
provisions of the Convention; 

 (c) The same matter has already been examined by the Committee or 
has been or is being examined under another procedure of 
international investigation or settlement;  

 (d) All available domestic remedies have not been exhausted. This 
shall not be the rule where the application of the remedies is 
unreasonably prolonged or unlikely to bring effective relief;  

 (e) It is manifestly ill-founded or not sufficiently substantiated; or 
when 

 (f) The facts that are the subject of the communication occurred prior 
to the entry into force of the present Protocol for the State Party 
concerned unless those facts continued after that date. 

 
Article 3 

 
 Subject to the provisions of article 2 of the present Protocol, the 
Committee shall bring any communications submitted to it confidentially to 
the attention of the State Party. Within six months, the receiving State shall 
submit to the Committee written explanations or statements clarifying the 
matter and the remedy, if any, that may have been taken by that State. 
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Article 4 
 
1. At any time after the receipt of a communication and before a 
determination on the merits has been reached, the Committee may transmit to 
the State Party concerned for its urgent consideration a request that the State 
Party take such interim measures as may be necessary to avoid possible 
irreparable damage to the victim or victims of the alleged violation.  
 
2. Where the Committee exercises its discretion under paragraph 1 of this 
article, this does not imply a determination on admissibility or on the merits of 
the communication.  
 

Article 5 
 
 The Committee shall hold closed meetings when examining 
communications under the present Protocol. After examining a 
communication, the Committee shall forward its suggestions and 
recommendations, if any, to the State Party concerned and to the petitioner.  
 

Article 6 
 
1. If the Committee receives reliable information indicating grave or 
systematic violations by a State Party of rights set forth in the Convention, the 
Committee shall invite that State Party to cooperate in the examination of the 
information and to this end submit observations with regard to the information 
concerned. 
 
2. Taking into account any observations that may have been submitted by 
the State Party concerned as well as any other reliable information available to 
it, the Committee may designate one or more of its members to conduct an 
inquiry and to report urgently to the Committee. Where warranted and with the 
consent of the State Party, the inquiry may include a visit to its territory. 
 
3. After examining the findings of such an inquiry, the Committee shall 
transmit these findings to the State Party concerned together with any 
comments and recommendations. 
 
4. The State Party concerned shall, within six months of receiving the 
findings, comments and recommendations transmitted by the Committee, 
submit its observations to the Committee. 
 
5. Such an inquiry shall be conducted confidentially and the cooperation of 
the State Party shall be sought at all stages of the proceedings. 
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Article 7 
 
1. The Committee may invite the State Party concerned to include in its 
report under article 35 of the Convention details of any measures taken in 
response to an inquiry conducted under article 6 of the present Protocol. 
 
2. The Committee may, if necessary, after the end of the period of six 
months referred to in article 6, paragraph 4, invite the State Party concerned to 
inform it of the measures taken in response to such an inquiry. 
 

Article 8 
 
 Each State Party may, at the time of signature or ratification of the 
present Protocol or accession thereto, declare that it does not recognize the 
competence of the Committee provided for in articles 6 and 7. 
 

Article 9 
 
 The Secretary-General of the United Nations shall be the depositary of 
the present Protocol. 
 

Article 10 
 
 The present Protocol shall be open for signature by signatory States and 
regional integration organizations of the Convention at United Nations 
Headquarters in New York as of 30 March 2007. 
 

Article 11 
 
 The present Protocol shall be subject to ratification by signatory States 
of the present Protocol which have ratified or acceded to the Convention. It 
shall be subject to formal confirmation by signatory regional integration 
organizations of the present Protocol which have formally confirmed or 
acceded to the Convention. It shall be open for accession by any State or 
regional integration organization which has ratified, formally confirmed or 
acceded to the Convention and which has not signed the Protocol.  
 

Article 12 
 
1. “Regional integration organization” shall mean an organization 
constituted by sovereign States of a given region, to which its member States 
have transferred competence in respect of matters governed by the Convention 
and the present Protocol. Such organizations shall declare, in their instruments 
of formal confirmation or accession, the extent of their competence with 
respect to matters governed by the Convention and the present Protocol. 
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Subsequently, they shall inform the depositary of any substantial modification 
in the extent of their competence. 
 
2. References to “States Parties” in the present Protocol shall apply to such 
organizations within the limits of their competence.  
 
3. For the purposes of article 13, paragraph 1, and article 15, paragraph 2, 
of the present Protocol, any instrument deposited by a regional integration 
organization shall not be counted.  
 
4. Regional integration organizations, in matters within their competence, 
may exercise their right to vote in the meeting of States Parties, with a number 
of votes equal to the number of their member States that are Parties to the 
present Protocol. Such an organization shall not exercise its right to vote if any 
of its member States exercises its right, and vice versa. 
 

Article 13 
 
1. Subject to the entry into force of the Convention, the present Protocol 
shall enter into force on the thirtieth day after the deposit of the tenth 
instrument of ratification or accession.  
 
2. For each State or regional integration organization ratifying, formally 
confirming or acceding to the present Protocol after the deposit of the tenth 
such instrument, the Protocol shall enter into force on the thirtieth day after the 
deposit of its own such instrument. 
 

Article 14 
 
1. Reservations incompatible with the object and purpose of the present 
Protocol shall not be permitted. 
 
2. Reservations may be withdrawn at any time. 
 

Article 15 
 
1. Any State Party may propose an amendment to the present Protocol and 
submit it to the Secretary-General of the United Nations. The Secretary-
General shall communicate any proposed amendments to States Parties, with a 
request to be notified whether they favour a meeting of States Parties for the 
purpose of considering and deciding upon the proposals. In the event that, 
within four months from the date of such communication, at least one third of 
the States Parties favour such a meeting, the Secretary-General shall convene 
the meeting under the auspices of the United Nations. Any amendment adopted 
by a majority of two thirds of the States Parties present and voting shall be 
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submitted by the Secretary-General to the General Assembly of the United 
Nations for approval and thereafter to all States Parties for acceptance. 
 
2. An amendment adopted and approved in accordance with paragraph 1 of 
this article shall enter into force on the thirtieth day after the number of 
instruments of acceptance deposited reaches two thirds of the number of States 
Parties at the date of adoption of the amendment. Thereafter, the amendment 
shall enter into force for any State Party on the thirtieth day following the 
deposit of its own instrument of acceptance. An amendment shall be binding 
only on those States Parties which have accepted it.  
 

Article 16 
 
 A State Party may denounce the present Protocol by written notification 
to the Secretary-General of the United Nations. The denunciation shall become 
effective one year after the date of receipt of the notification by the Secretary-
General. 
 

Article 17 
 
 The text of the present Protocol shall be made available in accessible 
formats. 
 

Article 18 
 
 The Arabic, Chinese, English, French, Russian and Spanish texts of the 
present Protocol shall be equally authentic. 
 
 IN WITNESS THEREOF the undersigned plenipotentiaries, being duly 
authorized thereto by their respective Governments, have signed the present 
Protocol. 
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COUNCIL DIRECTIVE 2000/78/EC
of 27 November 2000

establishing a general framework for equal treatment in employment and occupation

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community, and in particular Article 13 thereof,

Having regard to the proposal from the Commission (1),

Having regard to the Opinion of the European Parliament (2),

Having regard to the Opinion of the Economic and Social
Committee (3),

Having regard to the Opinion of the Committee of the
Regions (4),

Whereas:

(1) In accordance with Article 6 of the Treaty on European
Union, the European Union is founded on the principles
of liberty, democracy, respect for human rights and
fundamental freedoms, and the rule of law, principles
which are common to all Member States and it respects
fundamental rights, as guaranteed by the European
Convention for the Protection of Human Rights and
Fundamental Freedoms and as they result from the
constitutional traditions common to the Member States,
as general principles of Community law.

(2) The principle of equal treatment between women and
men is well established by an important body of
Community law, in particular in Council Directive 76/
207/EEC of 9 February 1976 on the implementation of
the principle of equal treatment for men and women as
regards access to employment, vocational training and
promotion, and working conditions (5).

(3) In implementing the principle of equal treatment, the
Community should, in accordance with Article 3(2) of
the EC Treaty, aim to eliminate inequalities, and to
promote equality between men and women, especially
since women are often the victims of multiple
discrimination.

(4) The right of all persons to equality before the law and
protection against discrimination constitutes a universal
right recognised by the Universal Declaration of Human
Rights, the United Nations Convention on the Elimina-
tion of All Forms of Discrimination against Women,
United Nations Covenants on Civil and Political Rights
and on Economic, Social and Cultural Rights and by the
European Convention for the Protection of Human

Rights and Fundamental Freedoms, to which all Member
States are signatories. Convention No 111 of the Inter-
national Labour Organisation (ILO) prohibits discrim-
ination in the field of employment and occupation.

(5) It is important to respect such fundamental rights and
freedoms. This Directive does not prejudice freedom of
association, including the right to establish unions with
others and to join unions to defend one's interests.

(6) The Community Charter of the Fundamental Social
Rights of Workers recognises the importance of
combating every form of discrimination, including the
need to take appropriate action for the social and
economic integration of elderly and disabled people.

(7) The EC Treaty includes among its objectives the promo-
tion of coordination between employment policies of
the Member States. To this end, a new employment
chapter was incorporated in the EC Treaty as a means of
developing a coordinated European strategy for employ-
ment to promote a skilled, trained and adaptable work-
force.

(8) The Employment Guidelines for 2000 agreed by the
European Council at Helsinki on 10 and 11 December
1999 stress the need to foster a labour market favour-
able to social integration by formulating a coherent set
of policies aimed at combating discrimination against
groups such as persons with disability. They also empha-
sise the need to pay particular attention to supporting
older workers, in order to increase their participation in
the labour force.

(9) Employment and occupation are key elements in guar-
anteeing equal opportunities for all and contribute
strongly to the full participation of citizens in economic,
cultural and social life and to realising their potential.

(10) On 29 June 2000 the Council adopted Directive 2000/
43/EC (6) implementing the principle of equal treatment
between persons irrespective of racial or ethnic origin.
That Directive already provides protection against such
discrimination in the field of employment and
occupation.

(11) Discrimination based on religion or belief, disability, age
or sexual orientation may undermine the achievement
of the objectives of the EC Treaty, in particular the
attainment of a high level of employment and social

(1) OJ C 177 E, 27.6.2000, p. 42.
(2) Opinion delivered on 12 October 2000 (not yet published in the

Official Journal).
(3) OJ C 204, 18.7.2000, p. 82.
(4) OJ C 226, 8.8.2000, p. 1.
(5) OJ L 39, 14.2.1976, p. 40. (6) OJ L 180, 19.7.2000, p. 22.
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protection, raising the standard of living and the quality
of life, economic and social cohesion and solidarity, and
the free movement of persons.

(12) To this end, any direct or indirect discrimination based
on religion or belief, disability, age or sexual orientation
as regards the areas covered by this Directive should be
prohibited throughout the Community. This prohibition
of discrimination should also apply to nationals of third
countries but does not cover differences of treatment
based on nationality and is without prejudice to provi-
sions governing the entry and residence of third-country
nationals and their access to employment and
occupation.

(13) This Directive does not apply to social security and
social protection schemes whose benefits are not treated
as income within the meaning given to that term for the
purpose of applying Article 141 of the EC Treaty, nor to
any kind of payment by the State aimed at providing
access to employment or maintaining employment.

(14) This Directive shall be without prejudice to national
provisions laying down retirement ages.

(15) The appreciation of the facts from which it may be
inferred that there has been direct or indirect discrim-
ination is a matter for national judicial or other
competent bodies, in accordance with rules of national
law or practice. Such rules may provide, in particular,
for indirect discrimination to be established by any
means including on the basis of statistical evidence.

(16) The provision of measures to accommodate the needs of
disabled people at the workplace plays an important role
in combating discrimination on grounds of disability.

(17) This Directive does not require the recruitment, promo-
tion, maintenance in employment or training of an indi-
vidual who is not competent, capable and available to
perform the essential functions of the post concerned or
to undergo the relevant training, without prejudice to
the obligation to provide reasonable accommodation for
people with disabilities.

(18) This Directive does not require, in particular, the armed
forces and the police, prison or emergency services to
recruit or maintain in employment persons who do not
have the required capacity to carry out the range of
functions that they may be called upon to perform with
regard to the legitimate objective of preserving the
operational capacity of those services.

(19) Moreover, in order that the Member States may continue
to safeguard the combat effectiveness of their armed
forces, they may choose not to apply the provisions of
this Directive concerning disability and age to all or part
of their armed forces. The Member States which make
that choice must define the scope of that derogation.

(20) Appropriate measures should be provided, i.e. effective
and practical measures to adapt the workplace to the
disability, for example adapting premises and equip-
ment, patterns of working time, the distribution of tasks
or the provision of training or integration resources.

(21) To determine whether the measures in question give rise
to a disproportionate burden, account should be taken
in particular of the financial and other costs entailed, the
scale and financial resources of the organisation or
undertaking and the possibility of obtaining public
funding or any other assistance.

(22) This Directive is without prejudice to national laws on
marital status and the benefits dependent thereon.

(23) In very limited circumstances, a difference of treatment
may be justified where a characteristic related to religion
or belief, disability, age or sexual orientation constitutes
a genuine and determining occupational requirement,
when the objective is legitimate and the requirement is
proportionate. Such circumstances should be included in
the information provided by the Member States to the
Commission.

(24) The European Union in its Declaration No 11 on the
status of churches and non-confessional organisations,
annexed to the Final Act of the Amsterdam Treaty, has
explicitly recognised that it respects and does not preju-
dice the status under national law of churches and reli-
gious associations or communities in the Member States
and that it equally respects the status of philosophical
and non-confessional organisations. With this in view,
Member States may maintain or lay down specific provi-
sions on genuine, legitimate and justified occupational
requirements which might be required for carrying out
an occupational activity.

(25) The prohibition of age discrimination is an essential part
of meeting the aims set out in the Employment Guide-
lines and encouraging diversity in the workforce.
However, differences in treatment in connection with
age may be justified under certain circumstances and
therefore require specific provisions which may vary in
accordance with the situation in Member States. It is
therefore essential to distinguish between differences in
treatment which are justified, in particular by legitimate
employment policy, labour market and vocational
training objectives, and discrimination which must be
prohibited.

(26) The prohibition of discrimination should be without
prejudice to the maintenance or adoption of measures
intended to prevent or compensate for disadvantages
suffered by a group of persons of a particular religion or
belief, disability, age or sexual orientation, and such
measures may permit organisations of persons of a
particular religion or belief, disability, age or sexual
orientation where their main object is the promotion of
the special needs of those persons.
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(27) In its Recommendation 86/379/EEC of 24 July 1986 on
the employment of disabled people in the
Community (1), the Council established a guideline
framework setting out examples of positive action to
promote the employment and training of disabled
people, and in its Resolution of 17 June 1999 on equal
employment opportunities for people with disabili-
ties (2), affirmed the importance of giving specific atten-
tion inter alia to recruitment, retention, training and
lifelong learning with regard to disabled persons.

(28) This Directive lays down minimum requirements, thus
giving the Member States the option of introducing or
maintaining more favourable provisions. The imple-
mentation of this Directive should not serve to justify
any regression in relation to the situation which already
prevails in each Member State.

(29) Persons who have been subject to discrimination based
on religion or belief, disability, age or sexual orientation
should have adequate means of legal protection. To
provide a more effective level of protection, associations
or legal entities should also be empowered to engage in
proceedings, as the Member States so determine, either
on behalf or in support of any victim, without prejudice
to national rules of procedure concerning representation
and defence before the courts.

(30) The effective implementation of the principle of equality
requires adequate judicial protection against victim-
isation.

(31) The rules on the burden of proof must be adapted when
there is a prima facie case of discrimination and, for the
principle of equal treatment to be applied effectively, the
burden of proof must shift back to the respondent when
evidence of such discrimination is brought. However, it
is not for the respondent to prove that the plaintiff
adheres to a particular religion or belief, has a particular
disability, is of a particular age or has a particular sexual
orientation.

(32) Member States need not apply the rules on the burden
of proof to proceedings in which it is for the court or
other competent body to investigate the facts of the
case. The procedures thus referred to are those in which
the plaintiff is not required to prove the facts, which it is
for the court or competent body to investigate.

(33) Member States should promote dialogue between the
social partners and, within the framework of national
practice, with non-governmental organisations to
address different forms of discrimination at the work-
place and to combat them.

(34) The need to promote peace and reconciliation between
the major communities in Northern Ireland necessitates
the incorporation of particular provisions into this
Directive.

(35) Member States should provide for effective, propor-
tionate and dissuasive sanctions in case of breaches of
the obligations under this Directive.

(36) Member States may entrust the social partners, at their
joint request, with the implementation of this Directive,
as regards the provisions concerning collective agree-
ments, provided they take any necessary steps to ensure
that they are at all times able to guarantee the results
required by this Directive.

(37) In accordance with the principle of subsidiarity set out
in Article 5 of the EC Treaty, the objective of this
Directive, namely the creation within the Community of
a level playing-field as regards equality in employment
and occupation, cannot be sufficiently achieved by the
Member States and can therefore, by reason of the scale
and impact of the action, be better achieved at
Community level. In accordance with the principle of
proportionality, as set out in that Article, this Directive
does not go beyond what is necessary in order to
achieve that objective,

HAS ADOPTED THIS DIRECTIVE:

CHAPTER I

GENERAL PROVISIONS

Article 1

Purpose

The purpose of this Directive is to lay down a general frame-
work for combating discrimination on the grounds of religion
or belief, disability, age or sexual orientation as regards
employment and occupation, with a view to putting into effect
in the Member States the principle of equal treatment.

Article 2

Concept of discrimination

1. For the purposes of this Directive, the ‘principle of equal
treatment’ shall mean that there shall be no direct or indirect
discrimination whatsoever on any of the grounds referred to in
Article 1.

2. For the purposes of paragraph 1:

(a) direct discrimination shall be taken to occur where one
person is treated less favourably than another is, has been
or would be treated in a comparable situation, on any of
the grounds referred to in Article 1;

(b) indirect discrimination shall be taken to occur where an
apparently neutral provision, criterion or practice would
put persons having a particular religion or belief, a partic-
ular disability, a particular age, or a particular sexual orien-
tation at a particular disadvantage compared with other
persons unless:

(i) that provision, criterion or practice is objectively justi-
fied by a legitimate aim and the means of achieving
that aim are appropriate and necessary, or

(1) OJ L 225, 12.8.1986, p. 43.
(2) OJ C 186, 2.7.1999, p. 3.
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(ii) as regards persons with a particular disability, the
employer or any person or organisation to whom this
Directive applies, is obliged, under national legislation,
to take appropriate measures in line with the principles
contained in Article 5 in order to eliminate disadvan-
tages entailed by such provision, criterion or practice.

3. Harassment shall be deemed to be a form of discrim-
ination within the meaning of paragraph 1, when unwanted
conduct related to any of the grounds referred to in Article 1
takes place with the purpose or effect of violating the dignity of
a person and of creating an intimidating, hostile, degrading,
humiliating or offensive environment. In this context, the
concept of harassment may be defined in accordance with the
national laws and practice of the Member States.

4. An instruction to discriminate against persons on any of
the grounds referred to in Article 1 shall be deemed to be
discrimination within the meaning of paragraph 1.

5. This Directive shall be without prejudice to measures laid
down by national law which, in a democratic society, are
necessary for public security, for the maintenance of public
order and the prevention of criminal offences, for the protec-
tion of health and for the protection of the rights and freedoms
of others.

Article 3

Scope

1. Within the limits of the areas of competence conferred
on the Community, this Directive shall apply to all persons, as
regards both the public and private sectors, including public
bodies, in relation to:

(a) conditions for access to employment, to self-employment
or to occupation, including selection criteria and recruit-
ment conditions, whatever the branch of activity and at all
levels of the professional hierarchy, including promotion;

(b) access to all types and to all levels of vocational guidance,
vocational training, advanced vocational training and
retraining, including practical work experience;

(c) employment and working conditions, including dismissals
and pay;

(d) membership of, and involvement in, an organisation of
workers or employers, or any organisation whose members
carry on a particular profession, including the benefits
provided for by such organisations.

2. This Directive does not cover differences of treatment
based on nationality and is without prejudice to provisions and
conditions relating to the entry into and residence of third-
country nationals and stateless persons in the territory of
Member States, and to any treatment which arises from the
legal status of the third-country nationals and stateless persons
concerned.

3. This Directive does not apply to payments of any kind
made by state schemes or similar, including state social security
or social protection schemes.

4. Member States may provide that this Directive, in so far
as it relates to discrimination on the grounds of disability and
age, shall not apply to the armed forces.

Article 4

Occupational requirements

1. Notwithstanding Article 2(1) and (2), Member States may
provide that a difference of treatment which is based on a
characteristic related to any of the grounds referred to in
Article 1 shall not constitute discrimination where, by reason
of the nature of the particular occupational activities concerned
or of the context in which they are carried out, such a charac-
teristic constitutes a genuine and determining occupational
requirement, provided that the objective is legitimate and the
requirement is proportionate.

2. Member States may maintain national legislation in force
at the date of adoption of this Directive or provide for future
legislation incorporating national practices existing at the date
of adoption of this Directive pursuant to which, in the case of
occupational activities within churches and other public or
private organisations the ethos of which is based on religion or
belief, a difference of treatment based on a person's religion or
belief shall not constitute discrimination where, by reason of
the nature of these activities or of the context in which they are
carried out, a person's religion or belief constitute a genuine,
legitimate and justified occupational requirement, having
regard to the organisation's ethos. This difference of treatment
shall be implemented taking account of Member States' consti-
tutional provisions and principles, as well as the general princi-
ples of Community law, and should not justify discrimination
on another ground.

Provided that its provisions are otherwise complied with, this
Directive shall thus not prejudice the right of churches and
other public or private organisations, the ethos of which is
based on religion or belief, acting in conformity with national
constitutions and laws, to require individuals working for them
to act in good faith and with loyalty to the organisation's ethos.

Article 5

Reasonable accommodation for disabled persons

In order to guarantee compliance with the principle of equal
treatment in relation to persons with disabilities, reasonable
accommodation shall be provided. This means that employers
shall take appropriate measures, where needed in a particular
case, to enable a person with a disability to have access to,
participate in, or advance in employment, or to undergo
training, unless such measures would impose a dispropor-
tionate burden on the employer. This burden shall not be
disproportionate when it is sufficiently remedied by measures
existing within the framework of the disability policy of the
Member State concerned.

Article 6

Justification of differences of treatment on grounds of age

1. Notwithstanding Article 2(2), Member States may provide
that differences of treatment on grounds of age shall not
constitute discrimination, if, within the context of national law,
they are objectively and reasonably justified by a legitimate
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aim, including legitimate employment policy, labour market
and vocational training objectives, and if the means of
achieving that aim are appropriate and necessary.

Such differences of treatment may include, among others:

(a) the setting of special conditions on access to employment
and vocational training, employment and occupation,
including dismissal and remuneration conditions, for young
people, older workers and persons with caring responsibili-
ties in order to promote their vocational integration or
ensure their protection;

(b) the fixing of minimum conditions of age, professional
experience or seniority in service for access to employment
or to certain advantages linked to employment;

(c) the fixing of a maximum age for recruitment which is
based on the training requirements of the post in question
or the need for a reasonable period of employment before
retirement.

2. Notwithstanding Article 2(2), Member States may provide
that the fixing for occupational social security schemes of ages
for admission or entitlement to retirement or invalidity bene-
fits, including the fixing under those schemes of different ages
for employees or groups or categories of employees, and the
use, in the context of such schemes, of age criteria in actuarial
calculations, does not constitute discrimination on the grounds
of age, provided this does not result in discrimination on the
grounds of sex.

Article 7

Positive action

1. With a view to ensuring full equality in practice, the
principle of equal treatment shall not prevent any Member
State from maintaining or adopting specific measures to
prevent or compensate for disadvantages linked to any of the
grounds referred to in Article 1.

2. With regard to disabled persons, the principle of equal
treatment shall be without prejudice to the right of Member
States to maintain or adopt provisions on the protection of
health and safety at work or to measures aimed at creating or
maintaining provisions or facilities for safeguarding or
promoting their integration into the working environment.

Article 8

Minimum requirements

1. Member States may introduce or maintain provisions
which are more favourable to the protection of the principle of
equal treatment than those laid down in this Directive.

2. The implementation of this Directive shall under no
circumstances constitute grounds for a reduction in the level of
protection against discrimination already afforded by Member
States in the fields covered by this Directive.

CHAPTER II

REMEDIES AND ENFORCEMENT

Article 9

Defence of rights

1. Member States shall ensure that judicial and/or adminis-
trative procedures, including where they deem it appropriate
conciliation procedures, for the enforcement of obligations
under this Directive are available to all persons who consider
themselves wronged by failure to apply the principle of equal
treatment to them, even after the relationship in which the
discrimination is alleged to have occurred has ended.

2. Member States shall ensure that associations, organ-
isations or other legal entities which have, in accordance with
the criteria laid down by their national law, a legitimate interest
in ensuring that the provisions of this Directive are complied
with, may engage, either on behalf or in support of the
complainant, with his or her approval, in any judicial and/or
administrative procedure provided for the enforcement of obli-
gations under this Directive.

3. Paragraphs 1 and 2 are without prejudice to national
rules relating to time limits for bringing actions as regards the
principle of equality of treatment.

Article 10

Burden of proof

1. Member States shall take such measures as are necessary,
in accordance with their national judicial systems, to ensure
that, when persons who consider themselves wronged because
the principle of equal treatment has not been applied to them
establish, before a court or other competent authority, facts
from which it may be presumed that there has been direct or
indirect discrimination, it shall be for the respondent to prove
that there has been no breach of the principle of equal treat-
ment.

2. Paragraph 1 shall not prevent Member States from intro-
ducing rules of evidence which are more favourable to plain-
tiffs.

3. Paragraph 1 shall not apply to criminal procedures.

4. Paragraphs 1, 2 and 3 shall also apply to any legal
proceedings commenced in accordance with Article 9(2).

5. Member States need not apply paragraph 1 to proceed-
ings in which it is for the court or competent body to investi-
gate the facts of the case.

Article 11

Victimisation

Member States shall introduce into their national legal systems
such measures as are necessary to protect employees against
dismissal or other adverse treatment by the employer as a
reaction to a complaint within the undertaking or to any legal
proceedings aimed at enforcing compliance with the principle
of equal treatment.
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Article 12

Dissemination of information

Member States shall take care that the provisions adopted
pursuant to this Directive, together with the relevant provisions
already in force in this field, are brought to the attention of the
persons concerned by all appropriate means, for example at the
workplace, throughout their territory.

Article 13

Social dialogue

1. Member States shall, in accordance with their national
traditions and practice, take adequate measures to promote
dialogue between the social partners with a view to fostering
equal treatment, including through the monitoring of work-
place practices, collective agreements, codes of conduct and
through research or exchange of experiences and good prac-
tices.

2. Where consistent with their national traditions and prac-
tice, Member States shall encourage the social partners, without
prejudice to their autonomy, to conclude at the appropriate
level agreements laying down anti-discrimination rules in the
fields referred to in Article 3 which fall within the scope of
collective bargaining. These agreements shall respect the
minimum requirements laid down by this Directive and by the
relevant national implementing measures.

Article 14

Dialogue with non-governmental organisations

Member States shall encourage dialogue with appropriate non-
governmental organisations which have, in accordance with
their national law and practice, a legitimate interest in contri-
buting to the fight against discrimination on any of the
grounds referred to in Article 1 with a view to promoting the
principle of equal treatment.

CHAPTER III

PARTICULAR PROVISIONS

Article 15

Northern Ireland

1. In order to tackle the under-representation of one of the
major religious communities in the police service of Northern
Ireland, differences in treatment regarding recruitment into that
service, including its support staff, shall not constitute discrim-
ination insofar as those differences in treatment are expressly
authorised by national legislation.

2. In order to maintain a balance of opportunity in employ-
ment for teachers in Northern Ireland while furthering the
reconciliation of historical divisions between the major reli-
gious communities there, the provisions on religion or belief in
this Directive shall not apply to the recruitment of teachers in

schools in Northern Ireland in so far as this is expressly author-
ised by national legislation.

CHAPTER IV

FINAL PROVISIONS

Article 16

Compliance

Member States shall take the necessary measures to ensure that:

(a) any laws, regulations and administrative provisions
contrary to the principle of equal treatment are abolished;

(b) any provisions contrary to the principle of equal treatment
which are included in contracts or collective agreements,
internal rules of undertakings or rules governing the inde-
pendent occupations and professions and workers' and
employers' organisations are, or may be, declared null and
void or are amended.

Article 17

Sanctions

Member States shall lay down the rules on sanctions applicable
to infringements of the national provisions adopted pursuant
to this Directive and shall take all measures necessary to ensure
that they are applied. The sanctions, which may comprise the
payment of compensation to the victim, must be effective,
proportionate and dissuasive. Member States shall notify those
provisions to the Commission by 2 December 2003 at the
latest and shall notify it without delay of any subsequent
amendment affecting them.

Article 18

Implementation

Member States shall adopt the laws, regulations and adminis-
trative provisions necessary to comply with this Directive by 2
December 2003 at the latest or may entrust the social partners,
at their joint request, with the implementation of this Directive
as regards provisions concerning collective agreements. In such
cases, Member States shall ensure that, no later than 2
December 2003, the social partners introduce the necessary
measures by agreement, the Member States concerned being
required to take any necessary measures to enable them at any
time to be in a position to guarantee the results imposed by
this Directive. They shall forthwith inform the Commission
thereof.

In order to take account of particular conditions, Member
States may, if necessary, have an additional period of 3 years
from 2 December 2003, that is to say a total of 6 years, to
implement the provisions of this Directive on age and disability
discrimination. In that event they shall inform the Commission
forthwith. Any Member State which chooses to use this addi-
tional period shall report annually to the Commission on the
steps it is taking to tackle age and disability discrimination and
on the progress it is making towards implementation. The
Commission shall report annually to the Council.
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When Member States adopt these measures, they shall contain
a reference to this Directive or be accompanied by such refer-
ence on the occasion of their official publication. The methods
of making such reference shall be laid down by Member States.

Article 19

Report

1. Member States shall communicate to the Commission, by
2 December 2005 at the latest and every five years thereafter,
all the information necessary for the Commission to draw up a
report to the European Parliament and the Council on the
application of this Directive.

2. The Commission's report shall take into account, as
appropriate, the viewpoints of the social partners and relevant
non-governmental organisations. In accordance with the prin-
ciple of gender mainstreaming, this report shall, inter alia,
provide an assessment of the impact of the measures taken on
women and men. In the light of the information received, this

report shall include, if necessary, proposals to revise and
update this Directive.

Article 20

Entry into force

This Directive shall enter into force on the day of its publica-
tion in the Official Journal of the European Communities.

Article 21

Addressees

This Directive is addressed to the Member States.

Done at Brussels, 27 November 2000.

For the Council

The President

É. GUIGOU
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JUDGMENT OF THE COURT (Grand Chamber) 

11 July 2006 (*) 

(Directive 2000/78/EC – Equal treatment in employment and occupation – Concept of 
disability) 

In Case C-13/05, 

REFERENCE for a preliminary ruling under Article 234 EC from the Juzgado de lo Social No 33 
de Madrid (Spain), made by decision of 7 January 2005, received at the Court on 19 January 
2005, in the proceedings 

Sonia Chacón Navas 

v 

Eurest Colectividades SA, 

THE COURT (Grand Chamber), 

composed of V. Skouris, President, P. Jann, C.W.A. Timmermans, A. Rosas, K. Schiemann 
and J. Makarczyk, Presidents of Chambers, J.-P. Puissochet, N. Colneric (Rapporteur), K. 
Lenaerts, P. K�ris, E. Juhász, E. Levits and A. Ó Caoimh, Judges,  

Advocate General: L.A. Geelhoed, 

Registrar: R. Grass, 

having regard to the written procedure, 

after considering the observations submitted on behalf of: 

–        Eurest Colectividades SA, by R. Sanz García-Muro, abogada, 

–        the Spanish Government, by E. Braquehais Conesa, acting as Agent, 

–        the Czech Government, by T. Bo�ek, acting as Agent, 

–        the German Government, by M. Lumma and C. Schulze-Bahr, acting as Agents, 

–        the Netherlands Government, by H. G. Sevenster, acting as Agent, 

–        the Austrian Government, by C. Pesendorfer, acting as Agent, 

–        the United Kingdom Government, by C. White, acting as Agent, and T. Ward, 
Barrister, 

–        the Commission of the European Communities, by I. Martinez del Peral Cagigal and D. 
Martin, acting as Agents, 

after hearing the Opinion of the Advocate General at the sitting on 16 March 2006, 

gives the following 
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Judgment 

1        This reference for a preliminary ruling concerns the interpretation, as regards discrimination 
on grounds of disability, of Council Directive 2000/78/EC of 27 November 2000 establishing a 
general framework for equal treatment in employment and occupation (OJ 2000 L 303, p. 
16) and, in the alternative, possible prohibition of discrimination on grounds of sickness.  

2        The reference was made in the course of proceedings between Ms Chacón Navas and Eurest 
Colectividades SA (‘Eurest’) regarding her dismissal whilst she was on leave of absence from 
her employment on grounds of sickness. 

 Legal and regulatory context 

 Community law  

3        The first paragraph of Article 136 EC reads: 

‘The Community and the Member States, having in mind fundamental social rights such as 
those set out in the European Social Charter signed at Turin on 18 October 1961 and in the 
1989 Community Charter of the Fundamental Social Rights of Workers, shall have as their 
objectives the promotion of employment, improved living and working conditions, so as to 
make possible their harmonisation while the improvement is being maintained, proper social 
protection, dialogue between management and labour, the development of human resources 
with a view to lasting high employment and the combating of exclusion.’  

4        Article 137(1) and (2) EC confers on the Community the power to support and complement 
the activities of the Member States with a view to achieving the objectives of Article 136 EC, 
inter alia in the fields of integrating persons excluded from the labour market and combating 
social exclusion.  

5        Directive 2000/78 was adopted on the basis of Article 13 EC in the version prior to the 
Treaty of Nice, which provides: 

‘Without prejudice to the other provisions of this Treaty and within the limits of the powers 
conferred by it upon the Community, the Council, acting unanimously on a proposal from the 
Commission and after consulting the European Parliament, may take appropriate action to 
combat discrimination based on sex, racial or ethnic origin, religion or belief, disability, age 
or sexual orientation.’ 

6        Article 1 of Directive 2000/78 provides:  

‘The purpose of this Directive is to lay down a general framework for combating 
discrimination on the grounds of religion or belief, disability, age or sexual orientation as 
regards employment and occupation, with a view to putting into effect in the Member States 
the principle of equal treatment.’  

7        That directive states in its recitals:  

‘(11) Discrimination based on religion or belief, disability, age or sexual orientation may 
undermine the achievement of the objectives of the EC Treaty, in particular the 
attainment of a high level of employment and social protection, raising the standard of 
living and the quality of life, economic and social cohesion and solidarity, and the free 
movement of persons.  

(12)      To this end, any direct or indirect discrimination based on religion or belief, 
disability, age or sexual orientation as regards the areas covered by this Directive 
should be prohibited throughout the Community. … 

… 
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(16)      The provision of measures to accommodate the needs of disabled people at the 
workplace plays an important role in combating discrimination on grounds of disability. 

(17)      This Directive does not require the recruitment, promotion, maintenance in 
employment or training of an individual who is not competent, capable and available to 
perform the essential functions of the post concerned or to undergo the relevant 
training, without prejudice to the obligation to provide reasonable accommodation for 
people with disabilities.  

… 

(27)      In its Recommendation 86/379/EEC of 24 July 1986 on the employment of disabled 
people in the Community [OJ 1986 L 225, p. 43], the Council established a guideline 
framework setting out examples of positive action to promote the employment and 
training of disabled people, and in its Resolution of 17 June 1999 on equal employment 
opportunities for people with disabilities, affirmed the importance of giving specific 
attention inter alia to recruitment, retention, training and lifelong learning with regard 
to disabled persons.’ 

8        Article 2(1) and (2) of Directive 2000/78 provides:  

‘1.      For the purposes of this Directive, the “principle of equal treatment” shall mean that 
there shall be no direct or indirect discrimination whatsoever on any of the grounds referred 
to in Article 1.  

2.      For the purposes of paragraph 1:  

(a)      direct discrimination shall be taken to occur where one person is treated less 
favourably than another is, has been or would be treated in a comparable situation, on 
any of the grounds referred to in Article 1; 

(b)      indirect discrimination shall be taken to occur where an apparently neutral provision, 
criterion or practice would put persons having a particular religion or belief, a 
particular disability, a particular age, or a particular sexual orientation at a particular 
disadvantage compared with other persons unless:  

(i)      that provision, criterion or practice is objectively justified by a legitimate aim 
and the means of achieving that aim are appropriate and necessary, or  

(ii)      as regards persons with a particular disability, the employer or any person or 
organisation to whom this Directive applies, is obliged, under national 
legislation, to take appropriate measures in line with the principles contained in 
Article 5 in order to eliminate disadvantages entailed by such provision, criterion 
or practice.’  

9        Under Article 3 of that directive:  

‘1.      Within the limits of the areas of competence conferred on the Community, this 
Directive shall apply to all persons, as regards both the public and private sectors, including 
public bodies, in relation to:  

… 

(c)      employment and working conditions, including dismissals and pay;  

…’  

10      Article 5 of that directive reads:  

‘In order to guarantee compliance with the principle of equal treatment in relation to persons 
with disabilities, reasonable accommodation shall be provided. This means that employers 
shall take appropriate measures, where needed in a particular case, to enable a person with 
a disability to have access to, participate in, or advance in employment, or to undergo 
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training, unless such measures would impose a disproportionate burden on the employer. 
This burden shall not be disproportionate when it is sufficiently remedied by measures 
existing within the framework of the disability policy of the Member State concerned.’  

11      The Community Charter of the Fundamental Social Rights of Workers, adopted at the 
meeting of the European Council held at Strasbourg on 9 December 1989, to which Article 
136(1) EC refers, states in point 26:  

‘All disabled persons, whatever the origin and nature of their disablement, must be entitled 
to additional concrete measures aimed at improving their social and professional integration.  

These measures must concern, in particular, according to the capacities of the beneficiaries, 
vocational training, ergonomics, accessibility, mobility, means of transport and housing.’ 

 National legislation 

12      Under Article 14 of the Spanish Constitution:  

‘Spanish people are equal before the law; there may be no discrimination on grounds of 
birth, race, sex, religion, opinion or any other condition or personal or social circumstance.’ 

13      Legislative Royal Decree No 1/1995 of 24 March 1995 approving the amended text of the 
Workers’ Statute (Estatuto de los Trabajadores, BOE No 75 of 29 March 1995, p. 9654; ‘the 
Workers’ Statute’) distinguishes between unlawful dismissal and void dismissal.  

14      Article 55(5) and (6) of the Workers’ Statute provides:  

‘5.    Any dismissal on one of the grounds of discrimination prohibited by the Constitution or 
by law or occurring in breach of the fundamental rights and public freedoms of workers shall 
be void.  

… 

6.      Any dismissal which is void shall entail the immediate reinstatement of the worker, 
with payment of unpaid wages or salary.’  

15      It follows from Article 56(1) and (2) of the Workers’ Statute that, in the event of unlawful 
dismissal, save where the employer decides to reinstate the worker, he loses his job but 
receives compensation.  

16      As regards the prohibition of discrimination in employment relationships, Article 17 of the 
Workers’ Statute, as amended by Law 62/2003 of 30 December 2003 laying down fiscal, 
administrative and social measures (BOE No 313 of 31 December 2003, p. 46874), which is 
intended to transpose Directive 2000/78 into Spanish law, provides:  

‘1.      Regulatory provisions, clauses in collective agreements, individual agreements, and 
unilateral decisions by an employer, which involve direct or indirect unfavourable 
discrimination on grounds of age or disability, or positive or unfavourable discrimination in 
employment, or with regard to remuneration, working hours, and other conditions of 
employment based on sex, race, or ethnic origin, civil status, social status, religion or beliefs, 
political opinions, sexual orientation, membership or lack of membership of trade unions or 
compliance with their agreements, the fact of being related to other workers in the 
undertaking, or language within the Spanish State, shall be deemed void and ineffective.  

…’. 

 The main proceedings and the questions referred for a preliminary ruling 

17      Ms Chacón Navas was employed by Eurest, an undertaking specialising in catering. On 14 
October 2003 she was certified as unfit to work on grounds of sickness and, according to the 
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public health service which was treating her, she was not in a position to return to work in 
the short term. The referring court provides no information about Ms Chacón Navas’ illness.  

18      On 28 May 2004 Eurest gave Ms Chacón Navas written notice of her dismissal, without 
stating any reasons, whilst acknowledging that the dismissal was unlawful and offering her 
compensation.  

19      On 29 June 2004 Ms Chacón Navas brought an action against Eurest, maintaining that her 
dismissal was void on account of the unequal treatment and discrimination to which she had 
been subject, stemming from the fact that she had been on leave of absence from her 
employment for eight months. She sought an order that Eurest reinstate her in her post.  

20      The referring court points out that, in the absence of any other claim or evidence in the file, 
it follows from the reversal of the burden of proof that Ms Chacón Navas must be regarded 
as having been dismissed solely on account of the fact that she was absent from work 
because of sickness.  

21      The referring court observes that, according to Spanish case-law, there are precedents to 
the effect that this type of dismissal is classified as unlawful rather than void, since, in 
Spanish law, sickness is not expressly referred to as one of the grounds of discrimination 
prohibited in relationships between private individuals.  

22      Nevertheless, the referring court observes that there is a causal link between sickness and 
disability. In order to define the term ‘disability’, it is necessary to turn to the International 
Classification of Functioning, Disability and Health (ICF) drawn up by the World Health 
Organisation. It is apparent from this that ‘disability’ is a generic term which includes 
defects, limitation of activity and restriction of participation in social life. Sickness is capable 
of causing defects which disable individuals. 

23      Given that sickness is often capable of causing an irreversible disability, the referring court 
takes the view that workers must be protected in a timely manner under the prohibition of 
discrimination on grounds of disability. Otherwise, the protection intended by the legislature 
would, in large measure, be nullified, because it would thus be possible to implement 
uncontrolled discriminatory practices.  

24      Should it be concluded that disability and sickness are two separate concepts and that 
Community law does not apply directly to sickness, the referring court suggests that it 
should be held that sickness constitutes an identifying attribute that is not specifically cited 
which should be added to the ones in relation to which Directive 2000/78 prohibits 
discrimination. This follows from a joint reading of Articles 13 EC, 136 EC and 137 EC, and 
Article II-21 of the draft Treaty establishing a Constitution for Europe.  

25      It was in those circumstances that the Juzgado de lo Social No 33 de Madrid decided to stay 
the proceedings and to refer the following questions to the Court for a preliminary ruling:  

‘(1)      Does Directive 2000/78, in so far as Article 1 thereof lays down a general framework 
for combating discrimination on the grounds of disability, include within its protective 
scope a … [worker] who has been dismissed by her employer solely because she is 
sick?  

(2)      In the alternative, if it should be concluded that sickness does not fall within 
the protective framework which Directive 2000/78 lays down against discrimination on 
grounds of disability and the first question is answered in the negative, can sickness be 
regarded as an identifying attribute in addition to the ones in relation to which 
Directive 2000/78 prohibits discrimination?’ 

 The admissibility of the reference for a preliminary ruling  

26      The Commission casts doubt on the admissibility of the questions referred on the ground 
that the facts described in the order for reference lack precision. 
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27      In this respect, it must be observed that despite the absence of any indication of the nature 
and possible course of Ms Chacón Navas’ sickness, the Court has enough information to 
enable it to give a useful answer to the questions referred.  

28      It is apparent from the order for reference that Ms Chacón Navas, who was certified as unfit 
for work on grounds of sickness and was not in a position to return to work in the short term, 
was, according to the referring court, dismissed solely on account of the fact that she was 
absent from work because of sickness. It is also apparent from that order that the referring 
court takes the view that there is a causal link between sickness and disability and that a 
worker in the situation of Ms Chacón Navas must be protected under the prohibition of 
discrimination on grounds of disability.  

29      The question principally referred concerns in particular the interpretation of the concept of 
‘disability’ for the purpose of Directive 2000/78. The Court’s interpretation of that concept is 
intended to enable the referring court to decide whether Ms Chacón Navas was, at the time 
of her dismissal, on account of her sickness, a person with a disability for the purpose of that 
directive who enjoyed the protection provided for in Article 3(1)(c) thereof.  

30      The question referred in the alternative relates to sickness as an ‘identifying attribute’ and 
therefore concerns any type of sickness.  

31      Eurest maintains that the reference for a preliminary ruling is inadmissible since the Spanish 
courts, in particular the Tribunal Supremo, have already ruled, in the light of Community 
legislation, that the dismissal of a worker who has been certified as unfit to work on grounds 
of sickness does not as such amount to discrimination. However, the fact that a national 
court has already interpreted Community legislation cannot render inadmissible a reference 
for a preliminary ruling. 

32      As regards Eurest’s argument that it dismissed Ms Chacón Navas without reference to the 
fact that she was absent from work on grounds of sickness because, at that time, her 
services were no longer necessary, it must be recalled that, in proceedings under Article 234 
EC, which are based on a clear separation of functions between the national courts and the 
Court of Justice, any assessment of the facts in the case is a matter for the national court. 
Similarly, it is solely for the national court before which the dispute has been brought, and 
which must assume responsibility for the subsequent judicial decision, to determine in the 
light of the particular circumstances of the case both the need for a preliminary ruling in 
order to enable it to deliver judgment and the relevance of the questions which it submits to 
the Court. Consequently, where the questions submitted concern the interpretation of 
Community law, the Court is in principle bound to give a ruling (see, inter alia, Case 
C-326/00 IKA [2003] ECR I-1703, paragraph 27, and Case C-145/03 Keller [2005] ECR 
I-2529, paragraph 33).  

33      Nevertheless, the Court has also stated that, in exceptional circumstances, it can examine 
the conditions in which the case was referred to it by the national court, in order to confirm 
its own jurisdiction (see, to that effect, Case 244/80 Foglia [1981] ECR 3045, paragraph 21). 
The Court may refuse to rule on a question referred for a preliminary ruling by a national 
court only where it is quite obvious that the interpretation of Community law that is sought 
bears no relation to the actual facts of the main action or its purpose, where the problem is 
hypothetical, or where the Court does not have before it the factual or legal material 
necessary to give a useful answer to the questions submitted to it (see, inter alia, Case 
C-379/98 PreussenElektra [2001] ECR I-2099, paragraph 39, and Case C-35/99 Arduino 
[2002] ECR I-1529, paragraph 25).  

34      Since none of those conditions have been satisfied in this case, the reference for a 
preliminary ruling is admissible. 

 The questions 

 The first question  
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35      By its first question, the referring court is asking, in essence, whether the general 
framework laid down by Directive 2000/78 for combating discrimination on the grounds of 
disability confers protection on a person who has been dismissed by his employer solely on 
account of sickness.  

36      As is clear from Article 3(1)(c) of Directive 2000/78, that directive applies, within the limits 
of the areas of competence conferred on the Community, to all persons, as regards inter alia 
dismissals.  

37      Within those limits, the general framework laid down by Directive 2000/78 for combating 
discrimination on grounds of disability therefore applies to dismissals.  

38      In order to reply to the question referred, it is necessary, first, to interpret the concept of 
‘disability’ for the purpose of Directive 2000/78 and, second, to consider to what extent 
disabled persons are protected by that directive as regards dismissal.  

 Concept of ‘disability’ 

39      The concept of ‘disability’ is not defined by Directive 2000/78 itself. Nor does the directive 
refer to the laws of the Member States for the definition of that concept.  

40      It follows from the need for uniform application of Community law and the principle of 
equality that the terms of a provision of Community law which makes no express reference 
to the law of the Member States for the purpose of determining its meaning and scope must 
normally be given an autonomous and uniform interpretation throughout the Community, 
having regard to the context of the provision and the objective pursued by the legislation in 
question (see, inter alia, Case 327/82 Ekro [1984] ECR 107, paragraph 11, and Case 
C-323/03 Commission v Spain [2006] ECR I-0000, paragraph 32).  

41      As is apparent from Article 1, the purpose of Directive 2000/78 is to lay down a general 
framework for combating discrimination based on any of the grounds referred to in that 
article, which include disability, as regards employment and occupation.  

42      In the light of that objective, the concept of ‘disability’ for the purpose of Directive 2000/78 
must, in accordance with the rule set out in paragraph 40 of this judgment, be given an 
autonomous and uniform interpretation.  

43      Directive 2000/78 aims to combat certain types of discrimination as regards employment 
and occupation. In that context, the concept of ‘disability’ must be understood as referring to 
a limitation which results in particular from physical, mental or psychological impairments 
and which hinders the participation of the person concerned in professional life.  

44      However, by using the concept of ‘disability’ in Article 1 of that directive, the legislature 
deliberately chose a term which differs from ‘sickness’. The two concepts cannot therefore 
simply be treated as being the same.  

45      Recital 16 in the preamble to Directive 2000/78 states that the ‘provision of measures to 
accommodate the needs of disabled people at the workplace plays an important role in 
combating discrimination on grounds of disability’. The importance which the Community 
legislature attaches to measures for adapting the workplace to the disability demonstrates 
that it envisaged situations in which participation in professional life is hindered over a long 
period of time. In order for the limitation to fall within the concept of ‘disability’, it must 
therefore be probable that it will last for a long time.  

46      There is nothing in Directive 2000/78 to suggest that workers are protected by the 
prohibition of discrimination on grounds of disability as soon as they develop any type of 
sickness.  

47      It follows from the above considerations that a person who has been dismissed by his 
employer solely on account of sickness does not fall within the general framework laid down 
for combating discrimination on grounds of disability by Directive 2000/78.  
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 Protection of disabled persons as regards dismissal  

48      Unfavourable treatment on grounds of disability undermines the protection provided for by 
Directive 2000/78 only in so far as it constitutes discrimination within the meaning of Article 
2(1) of that directive.  

49      According to Recital 17 in the preamble to Directive 2000/78, that directive does not require 
the recruitment, promotion or maintenance in employment of an individual who is not 
competent, capable and available to perform the essential functions of the post concerned, 
without prejudice to the obligation to provide reasonable accommodation for people with 
disabilities.  

50      In accordance with Article 5 of Directive 2000/78, reasonable accommodation is to be 
provided in order to guarantee compliance with the principle of equal treatment in relation to 
persons with disabilities. That provision states that this means that employers are to take 
appropriate measures, where needed in a particular case, to enable a person with a disability 
to have access to, participate in, or advance in employment, unless such measures would 
impose a disproportionate burden on the employer.  

51      The prohibition, as regards dismissal, of discrimination on grounds of disability contained in 
Articles 2(1) and 3(1)(c) of Directive 2000/78 precludes dismissal on grounds of disability 
which, in the light of the obligation to provide reasonable accommodation for people with 
disabilities, is not justified by the fact that the person concerned is not competent, capable 
and available to perform the essential functions of his post.  

52      It follows from all the above considerations that the answer to the first question must be 
that:  

–        a person who has been dismissed by his employer solely on account of sickness does 
not fall within the general framework laid down for combating discrimination on 
grounds of disability by Directive 2000/78;  

–        the prohibition, as regards dismissal, of discrimination on grounds of disability 
contained in Articles 2(1) and 3(1)(c) of Directive 2000/78 precludes dismissal on 
grounds of disability which, in the light of the obligation to provide reasonable 
accommodation for people with disabilities, is not justified by the fact that the person 
concerned is not competent, capable and available to perform the essential functions 
of his post.  

 The second question  

53      By its second question, the referring court is asking whether sickness can be regarded as a 
ground in addition to those in relation to which Directive 2000/78 prohibits discrimination.  

54      In this connection, it must be stated that no provision of the EC Treaty prohibits 
discrimination on grounds of sickness as such.  

55      Article 13 EC and Article 137 EC, read in conjunction with Article 136 EC, contain only the 
rules governing the competencies of the Community. Moreover, Article 13 EC does not refer 
to discrimination on grounds of sickness as such in addition to discrimination on grounds of 
disability, and cannot therefore even constitute a legal basis for Council measures to combat 
such discrimination.  

56      It is true that fundamental rights which form an integral part of the general principles of 
Community law include the general principle of non-discrimination. That principle is therefore 
binding on Member States where the national situation at issue in the main proceedings falls 
within the scope of Community law (see, to that effect, Case C-442/00 Rodríguez Caballero 
[2002] ECR I-11915, paragraphs 30 and 32, and Case C-112/00 Schmidberger [2003] ECR 
I-5659, paragraph 75, and the case-law cited). However, it does not follow from this that the 
scope of Directive 2000/78 should be extended by analogy beyond the discrimination based 
on the grounds listed exhaustively in Article 1 thereof.  
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57      The answer to the second question must therefore be that sickness cannot as such be 
regarded as a ground in addition to those in relation to which Directive 2000/78 prohibits 
discrimination.  

 Costs 

58      Since these proceedings are, for the parties to the main proceedings, a step in the action 
pending before the national court, the decision on costs is a matter for that court. Costs 
incurred in submitting observations to the Court, other than the costs of those parties, are 
not recoverable. 

On those grounds, the Court (Grand Chamber) hereby rules: 

1.      A person who has been dismissed by his employer solely on account of 
sickness does not fall within the general framework laid down for combating 
discrimination on grounds of disability by Council Directive 2000/78/EC of 27 
November 2000 establishing a general framework for equal treatment in 
employment and occupation.  

2.      The prohibition, as regards dismissal, of discrimination on grounds of 
disability contained in Articles 2(1) and 3(1)(c) of Directive 2000/78 
precludes dismissal on grounds of disability which, in the light of the 
obligation to provide reasonable accommodation for people with disabilities, 
is not justified by the fact that the person concerned is not competent, 
capable and available to perform the essential functions of his post. 

3.      Sickness cannot as such be regarded as a ground in addition to those in 
relation to which Directive 2000/78 prohibits discrimination.  

[Signatures] 

 
* Language of the case: Spanish. 
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IMPORTANT LEGAL NOTICE - The information on this site is subject to a disclaimer and a copyright notice.  
 

JUDGMENT OF THE COURT (Grand Chamber) 

17 July 2008 (*) 

(Social policy � Directive 2000/78/EC � Equal treatment in employment and occupation � 
Articles 1, 2(1), (2)(a) and (3) and 3(1)(c) � Direct discrimination on grounds of disability � 
Harassment related to disability � Dismissal of an employee who is not himself disabled but 

whose child is disabled � Included � Burden of proof) 

In Case C-303/06, 

REFERENCE for a preliminary ruling under Article 234 EC from the Employment Tribunal, 
London South (United Kingdom), made by decision of 6 July 2006, received at the Court on 
10 July 2006, in the proceedings 

S. Coleman 

v 

Attridge Law 

and 

Steve Law, 

THE COURT (Grand Chamber), 

composed of V. Skouris, President, P. Jann, C.W.A. Timmermans, A. Rosas, K. Lenaerts and 
A. Tizzano, Presidents of Chambers, M. Ileši�, J. Klu�ka, A. Ó Caoimh (Rapporteur), T. von 
Danwitz and A. Arabadjiev, Judges, 

Advocate General: M. Poiares Maduro, 

Registrar: L. Hewlett, Principal Administrator, 

having regard to the written procedure and further to the hearing on 9 October 2007, 

after considering the observations submitted on behalf of: 

–        Ms Coleman, by R. Allen QC and P. Michell, Barrister, 

–        the United Kingdom Government, by V. Jackson, acting as Agent, and N. Paines QC, 

–        the Greek Government, by K. Georgiadis and Z. Chatzipavlou, acting as Agents, 

–        Ireland, by N. Travers, BL, 

–        the Italian Government, by I.M. Braguglia, acting as Agent, and W. Ferrante, avvocato 
dello Stato, 

–        the Lithuanian Government, by D. Kriau�i�nas, acting as Agent, 

–        the Netherlands Government, by H.G. Sevenster and C. ten Dam, acting as Agents, 

–        the Swedish Government, by A. Falk, acting as Agent, 
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–        the Commission of the European Communities, by J. Enegren and N. Yerrell, acting as 
Agents, 

after hearing the Opinion of the Advocate General at the sitting on 31 January 2008, 

gives the following 

Judgment 

1        This reference for a preliminary ruling concerns the interpretation of Council Directive 
2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in 
employment and occupation (OJ 2000 L 303, p. 16). 

2        The reference was made in the course of proceedings between Ms Coleman, the claimant in 
the main proceedings, and Attridge Law, a firm of solicitors, and Mr Law, a partner in that 
firm (together, the ‘former employer’), concerning Ms Coleman’s claim of constructive 
dismissal. 

 Legal context 

 Community legislation 

3        Directive 2000/78 was adopted on the basis of Article 13 EC. Recitals 6, 11, 16, 17, 20, 27, 
31 and 37 in the preamble to the directive are worded as follows: 

‘(6)      The Community Charter of the Fundamental Social Rights of Workers recognises the 
importance of combating every form of discrimination, including the need to take 
appropriate action for the social and economic integration of elderly and disabled 
people. 

… 

(11)      Discrimination based on religion or belief, disability, age or sexual orientation may 
undermine the achievement of the objectives of the EC Treaty, in particular the 
attainment of a high level of employment and social protection, raising the standard of 
living and the quality of life, economic and social cohesion and solidarity, and the free 
movement of persons. 

… 

(16)      The provision of measures to accommodate the needs of disabled people at the 
workplace plays an important role in combating discrimination on grounds of disability. 

(17)      This Directive does not require the recruitment, promotion, maintenance in 
employment or training of an individual who is not competent, capable and available to 
perform the essential functions of the post concerned or to undergo the relevant 
training, without prejudice to the obligation to provide reasonable accommodation for 
people with disabilities. 

… 

(20)      Appropriate measures should be provided, i.e. effective and practical measures to 
adapt the workplace to the disability, for example adapting premises and equipment, 
patterns of working time, the distribution of tasks or the provision of training or 
integration resources. 

… 

(27)      In its Recommendation 86/379/EEC of 24 July 1986 on the employment of disabled 
people in the Community [OJ 1986 L 225, p. 43], the Council established a guideline 
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framework setting out examples of positive action to promote the employment and 
training of disabled people, and in its Resolution of 17 June 1999 on equal employment 
opportunities for people with disabilities [OJ 1999 C 186, p. 3], affirmed the 
importance of giving specific attention inter alia to recruitment, retention, training and 
lifelong learning with regard to disabled persons. 

… 

(31)      The rules on the burden of proof must be adapted when there is a prima facie case 
of discrimination and, for the principle of equal treatment to be applied effectively, the 
burden of proof must shift back to the respondent when evidence of such 
discrimination is brought. However, it is not for the respondent to prove that the 
plaintiff adheres to a particular religion or belief, has a particular disability, is of a 
particular age or has a particular sexual orientation. 

… 

(37)      In accordance with the principle of subsidiarity set out in Article 5 of the EC Treaty, 
the objective of this Directive, namely the creation within the Community of a level 
playing field as regards equality in employment and occupation, cannot be sufficiently 
achieved by the Member States and can therefore, by reason of the scale and impact 
of the action, be better achieved at Community level. In accordance with the principle 
of proportionality, as set out in that Article, this Directive does not go beyond what is 
necessary in order to achieve that objective.’ 

4        Article 1 of Directive 2000/78 states that ‘[t]he purpose of this Directive is to lay down a 
general framework for combating discrimination on the grounds of religion or belief, 
disability, age or sexual orientation as regards employment and occupation, with a view to 
putting into effect in the Member States the principle of equal treatment’. 

5        Article 2(1) to (3) of the directive, headed ‘Concept of discrimination’, states: 

‘1.      For the purposes of this Directive, the “principle of equal treatment” shall mean that 
there shall be no direct or indirect discrimination whatsoever on any of the grounds referred 
to in Article 1. 

2.      For the purposes of paragraph 1: 

(a)      direct discrimination shall be taken to occur where one person is treated less 
favourably than another is, has been or would be treated in a comparable situation, on 
any of the grounds referred to in Article 1; 

(b)      indirect discrimination shall be taken to occur where an apparently neutral provision, 
criterion or practice would put persons having a particular religion or belief, a 
particular disability, a particular age, or a particular sexual orientation at a particular 
disadvantage compared with other persons unless: 

(i)      that provision, criterion or practice is objectively justified by a legitimate aim 
and the means of achieving that aim are appropriate and necessary, or 

(ii)      as regards persons with a particular disability, the employer or any person or 
organisation to whom this Directive applies is obliged, under national legislation, 
to take appropriate measures in line with the principles contained in Article 5 in 
order to eliminate disadvantages entailed by such provision, criterion or 
practice. 

3.      Harassment shall be deemed to be a form of discrimination within the meaning of 
paragraph 1, when unwanted conduct related to any of the grounds referred to in Article 1 
takes place with the purpose or effect of violating the dignity of a person and of creating an 
intimidating, hostile, degrading, humiliating or offensive environment. In this context, the 
concept of harassment may be defined in accordance with the national laws and practice of 
the Member States. 
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…’ 

6        Article 3(1) of Directive 2000/78 provides: 

‘Within the limits of the areas of competence conferred on the Community, this Directive 
shall apply to all persons, as regards both the public and private sectors, including public 
bodies, in relation to: 

… 

(c)      employment and working conditions, including dismissals and pay; 

…’ 

7        Article 5 of Directive 2000/78, headed ‘Reasonable accommodation for disabled persons’, 
provides: 

‘In order to guarantee compliance with the principle of equal treatment in relation to persons 
with disabilities, reasonable accommodation shall be provided. This means that employers 
shall take appropriate measures, where needed in a particular case, to enable a person with 
a disability to have access to, participate in, or advance in employment, or to undergo 
training, unless such measures would impose a disproportionate burden on the employer. …’ 

8        Article 7 of Directive 2000/78, headed ‘Positive action’, is worded as follows: 

‘1.      With a view to ensuring full equality in practice, the principle of equal treatment shall 
not prevent any Member State from maintaining or adopting specific measures to prevent or 
compensate for disadvantages linked to any of the grounds referred to in Article 1. 

2.      With regard to disabled persons, the principle of equal treatment shall be without 
prejudice to the right of Member States to maintain or adopt provisions on the protection of 
health and safety at work or to measures aimed at creating or maintaining provisions or 
facilities for safeguarding or promoting their integration into the working environment.’ 

9        Article 10 of Directive 2000/78, headed ‘Burden of proof’, provides: 

‘1.      Member States shall take such measures as are necessary, in accordance with their 
national judicial systems, to ensure that, when persons who consider themselves wronged 
because the principle of equal treatment has not been applied to them establish, before a 
court or other competent authority, facts from which it may be presumed that there has 
been direct or indirect discrimination, it shall be for the respondent to prove that there has 
been no breach of the principle of equal treatment.  

2.      Paragraph 1 shall not prevent Member States from introducing rules of evidence which 
are more favourable to plaintiffs.’ 

10      In accordance with the first paragraph of Article 18 of Directive 2000/78, Member States 
were required to adopt the laws, regulations and administrative provisions necessary to 
comply with that directive by 2 December 2003 at the latest. Nevertheless, the second 
paragraph of Article 18 states: 

‘In order to take account of particular conditions, Member States may, if necessary, have an 
additional period of three years from 2 December 2003, that is to say a total of six years, to 
implement the provisions of this Directive on age and disability discrimination. In that event 
they shall inform the Commission forthwith. Any Member State which chooses to use this 
additional period shall report annually to the Commission on the steps it is taking to tackle 
age and disability discrimination and on the progress it is making towards implementation. 
The Commission shall report annually to the Council.’ 

11      As the United Kingdom of Great Britain and Northern Ireland requested such an additional 
period for the implementation of the directive, that period did not expire until 2 December 
2006 as regards that Member State. 
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 National legislation 

12      The Disability Discrimination Act 1995 (‘the DDA’) essentially aims to make it unlawful to 
discriminate against disabled persons in connection, inter alia, with employment. 

13      Part 2 of the DDA, which regulates the employment field, was amended, on the 
transposition of Directive 2000/78 into United Kingdom law, by the Disability Discrimination 
Act 1995 (Amendment) Regulations 2003, which came into force on 1 October 2004. 

14      According to section 3A(1) of the DDA, as amended by those 2003 Regulations (‘the DDA as 
amended in 2003’): 

‘… a person discriminates against a disabled person if – 

(a)      for a reason which relates to the disabled person’s disability, he treats him less 
favourably than he treats or would treat others to whom that reason does not or would 
not apply, and 

(b)      he cannot show that the treatment in question is justified.’ 

15      Section 3A(4) of the DDA as amended in 2003 none the less specifies that the treatment of 
a disabled person cannot be justified if it amounts to direct discrimination falling within 
section 3A(5), according to which: 

‘A person directly discriminates against a disabled person if, on the ground of the disabled 
person’s disability, he treats the disabled person less favourably than he treats or would 
treat a person not having that particular disability whose relevant circumstances, including 
his abilities, are the same as, or not materially different from, those of the disabled person.’ 

16      Harassment is defined in section 3B of the DDA as amended in 2003 as follows: 

‘(1)      ... a person subjects a disabled person to harassment where, for a reason which 
relates to the disabled person’s disability, he engages in unwanted conduct which has the 
purpose or effect of – 

(a)      violating the disabled person’s dignity, or 

(b)      creating an intimidating, hostile, degrading, humiliating or offensive environment for 
him. 

(2)      Conduct shall be regarded as having the effect referred to in paragraph (a) or (b) of 
subsection (1) only if, having regard to all the circumstances, including in particular the 
perception of the disabled person, it should reasonably be considered as having that effect.’ 

17      Under section 4(2)(d) of the DDA as amended in 2003, it is unlawful for an employer to 
discriminate against a disabled person whom he employs by dismissing him or by subjecting 
him to any other detriment. 

18      Section 4(3)(a) and (b) of the DDA as amended in 2003 provides that it is also unlawful for 
an employer, in relation to employment by him, to subject to harassment a disabled person 
whom he employs or a disabled person who has applied to him for employment. 

 The dispute in the main proceedings and the questions referred for a preliminary 
ruling 

19      Ms Coleman worked for her former employer as a legal secretary from January 2001. 

20      In 2002, she gave birth to a son who suffers from apnoeic attacks and congenital 
laryngomalacia and bronchomalacia. Her son’s condition requires specialised and particular 
care. The claimant in the main proceedings is his primary carer. 
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21      On 4 March 2005, Ms Coleman accepted voluntary redundancy, which brought her contract 
of employment with her former employer to an end. 

22      On 30 August 2005, she lodged a claim with the Employment Tribunal, London South, 
alleging that she had been subject to unfair constructive dismissal and had been treated less 
favourably than other employees because she was the primary carer of a disabled child. She 
claims that that treatment caused her to stop working for her former employer. 

23      The order for reference states that the material facts of the case in the main proceedings 
have not yet been fully established, since the questions referred for a preliminary ruling 
arose only as a preliminary issue. The referring tribunal stayed that part of the action 
concerning Ms Coleman’s dismissal, but held a preliminary hearing on 17 February 2006 to 
consider the discrimination plea. 

24      The preliminary issue raised before that tribunal is whether the claimant in the main 
proceedings can base her application on national law, in particular those provisions designed 
to transpose Directive 2000/78, in order to plead discrimination against her former employer 
on the ground that she was subjected to less favourable treatment connected with her son’s 
disability. 

25      It is apparent from the order for reference that, should the Court’s interpretation of 
Directive 2000/78 contradict that put forward by Ms Coleman, her application to the referring 
tribunal could not succeed under national law. 

26      It is also apparent from the order for reference that, under United Kingdom law, where 
there is a preliminary hearing on a point of law, the court or tribunal hearing the case 
assumes that the facts are as related by the claimant. In the main proceedings, the facts of 
the dispute are assumed to be as follows: 

–        On Ms Coleman’s return from maternity leave, her former employer refused to allow 
her to return to her existing job, in circumstances where the parents of non-disabled 
children would have been allowed to take up their former posts; 

–        her former employer also refused to allow her the same flexibility as regards her 
working hours and the same working conditions as those of her colleagues who are 
parents of non-disabled children; 

–        Ms Coleman was described as ‘lazy’ when she requested time off to care for her child, 
whereas parents of non-disabled children were allowed time off; 

–        the formal grievance which she lodged against her ill treatment was not dealt with 
properly and she felt constrained to withdraw it; 

–        abusive and insulting comments were made about both her and her child. No such 
comments were made when other employees had to ask for time off or a degree of 
flexibility in order to look after non-disabled children; and 

–        having occasionally arrived late at the office because of problems related to her son’s 
condition, she was told that she would be dismissed if she came to work late again. No 
such threat was made in the case of other employees with non-disabled children who 
were late for similar reasons. 

27      Since the Employment Tribunal, London South, considered that the case before it raised 
questions of interpretation of Community law, it decided to stay the proceedings and refer 
the following questions to the Court of Justice for a preliminary ruling: 

‘(1)      In the context of the prohibition of discrimination on grounds of disability, does 
[Directive 2000/78] only protect from direct discrimination and harassment persons 
who are themselves disabled? 

(2)      If the answer to Question (1) above is in the negative, does [Directive 2000/78] 
protect employees who, though they are not themselves disabled, are treated less 

86



favourably or harassed on the ground of their association with a person who is 
disabled? 

(3)      Where an employer treats an employee less favourably than he treats or would treat 
other employees, and it is established that the ground for the treatment of the 
employee is that the employee has a disabled son for whom the employee cares, is 
that treatment direct discrimination in breach of the principle of equal treatment 
established by [Directive 2000/78]? 

(4)      Where an employer harasses an employee, and it is established that the ground for 
the treatment of the employee is that the employee has a disabled son for whom the 
employee cares, is that harassment a breach of the principle of equal treatment 
established by [Directive 2000/78]?’ 

 Admissibility 

28      While accepting that the questions put by the referring tribunal are based on an actual 
dispute, the Netherlands Government called into question the admissibility of the reference 
for a preliminary ruling on the basis that, given that these are preliminary questions raised at 
a preliminary hearing, all the facts at issue have not yet been established. It points out that, 
for the purposes of such a preliminary hearing, the national court or tribunal presumes that 
the facts are as related by the claimant. 

29      It must be borne in mind that Article 234 EC establishes the framework for a relationship of 
close cooperation between the national courts or tribunals and the Court of Justice based on 
the assignment to each of different functions. It is clear from the second paragraph of that 
article that it is for the national court or tribunal to decide at what stage in the proceedings it 
is appropriate for that court or tribunal to refer a question to the Court of Justice for a 
preliminary ruling (see Joined Cases 36/80 and 71/80 Irish Creamery Milk Suppliers 
Association and Others [1981] ECR 735, paragraph 5, and Case C-236/98 JämO [2000] 
ECR I-2189, paragraph 30). 

30      In the case in the main proceedings, the referring tribunal found that, if the Court of Justice 
should decide not to interpret Directive 2000/78 in accordance with Ms Coleman’s 
submissions, her case would fail in the material respects. The referring tribunal therefore 
decided, as permitted under United Kingdom legislation, to consider whether that directive 
must be interpreted as being applicable to the dismissal of an employee in Ms Coleman’s 
situation, before establishing whether, in fact, Ms Coleman did suffer less favourable 
treatment or harassment. It is for that reason that the questions referred for a preliminary 
ruling were based on the presumption that the facts of the dispute in the main proceedings 
are as summarised in paragraph 26 of this judgment. 

31      Where, as here, the Court receives a request for interpretation of Community law which is 
not manifestly unrelated to the reality or the subject-matter of the main proceedings and it 
has the necessary information in order to give appropriate answers to the questions put to it 
in relation to the applicability of Directive 2000/78 to those proceedings, it must reply to that 
request and is not required to consider the facts as presumed by the referring court or 
tribunal, a presumption which it is for the referring court or tribunal to verify subsequently if 
that should prove to be necessary (see, to that effect, Case C-127/92 Enderby [1993] 
ECR I-5535, paragraph 12). 

32      In those circumstances, the request for a preliminary ruling must be held to be admissible. 

 The questions referred for a preliminary ruling 

 The first part of Question 1, and Questions 2 and 3 

33      By these questions, which should be examined together, the referring tribunal asks, in 
essence, whether Directive 2000/78, and, in particular, Articles 1 and 2(1) and (2)(a), must 
be interpreted as prohibiting direct discrimination on grounds of disability only in respect of 
an employee who is himself disabled, or whether the principle of equal treatment and the 
prohibition of direct discrimination apply equally to an employee who is not himself disabled 
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but who, as in the present case, is treated less favourably by reason of the disability of his 
child, for whom he is the primary provider of the care required by virtue of the child’s 
condition. 

34      Article 1 of Directive 2000/78 identifies its purpose as being to lay down, as regards 
employment and occupation, a general framework for combating discrimination on the 
grounds of religion or belief, disability, age or sexual orientation. 

35      Article 2(1) of Directive 2000/78 defines the principle of equal treatment as meaning that 
there is to be no direct or indirect discrimination whatsoever on any of the grounds referred 
to in Article 1, including, therefore, disability. 

36      According to Article 2(2)(a), direct discrimination is to be taken to occur where one person 
is treated less favourably than another is, has been or would be treated in a comparable 
situation, on the grounds, inter alia, of disability. 

37      Article 3(1)(c) of Directive 2000/78 provides that the directive is to apply, within the limits 
of the areas of competence conferred on the Community, to all persons, as regards both the 
public and private sectors, including public bodies, in relation to employment and working 
conditions, including dismissals and pay. 

38      Consequently, it does not follow from those provisions of Directive 2000/78 that the 
principle of equal treatment which it is designed to safeguard is limited to people who 
themselves have a disability within the meaning of the directive. On the contrary, the 
purpose of the directive, as regards employment and occupation, is to combat all forms of 
discrimination on grounds of disability. The principle of equal treatment enshrined in the 
directive in that area applies not to a particular category of person but by reference to the 
grounds mentioned in Article 1. That interpretation is supported by the wording of Article 
13 EC, which constitutes the legal basis of Directive 2000/78, and which confers on the 
Community the competence to take appropriate action to combat discrimination based, inter 
alia, on disability. 

39      It is true that Directive 2000/78 includes a number of provisions which, as is apparent from 
their very wording, apply only to disabled people. Thus, Article 5 provides that, in order to 
guarantee compliance with the principle of equal treatment in relation to persons with 
disabilities, reasonable accommodation is to be provided. This means that employers must 
take appropriate measures, where needed in a particular case, to enable a person with a 
disability to have access to, participate in, or advance in employment, or to undergo training, 
unless such measures would impose a disproportionate burden on the employer. 

40      Article 7(2) of Directive 2000/78 also provides that, with regard to disabled persons, the 
principle of equal treatment is to be without prejudice either to the right of Member States to 
maintain or adopt provisions on the protection of health and safety at work or to measures 
aimed at creating or maintaining provisions or facilities for safeguarding or promoting the 
integration of such persons into the working environment. 

41      The United Kingdom, Greek, Italian and Netherlands Governments contend, in the light of 
the provisions referred to in the two preceding paragraphs and also of recitals 16, 17 and 27 
in the preamble to Directive 2000/78, that the prohibition of direct discrimination laid down 
by the directive cannot be interpreted as covering a situation such as that of the claimant in 
the main proceedings, since the claimant herself is not disabled. Only persons who, in a 
comparable situation to that of others, are treated less favourably or are placed in a 
disadvantageous situation because of characteristics which are particular to them can rely on 
that directive. 

42      Nevertheless, it must be noted in that regard that the provisions referred to in paragraphs 
39 and 40 of this judgment relate specifically to disabled persons either because they are 
provisions concerning positive discrimination measures in favour of disabled persons 
themselves or because they are specific measures which would be rendered meaningless or 
could prove to be disproportionate if they were not limited to disabled persons only. Thus, as 
recitals 16 and 20 in the preamble to Directive 2000/78 indicate, the measures in question 
are intended to accommodate the needs of disabled people at the workplace and to adapt 
the workplace to their disability. Such measures are therefore designed specifically to 
facilitate and promote the integration of disabled people into the working environment and, 
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for that reason, can only relate to disabled people and to the obligations incumbent on their 
employers and, where appropriate, on the Member States with regard to disabled people. 

43      Therefore, the fact that Directive 2000/78 includes provisions designed to accommodate 
specifically the needs of disabled people does not lead to the conclusion that the principle of 
equal treatment enshrined in that directive must be interpreted strictly, that is, as prohibiting 
only direct discrimination on grounds of disability and relating exclusively to disabled people. 
Furthermore, recital 6 in the preamble to the directive, concerning the Community Charter of 
the Fundamental Social Rights of Workers, refers both to the general combating of every 
form of discrimination and to the need to take appropriate action for the social and economic 
integration of disabled people. 

44      The United Kingdom, Italian and Netherlands Governments also contend that it follows from 
the judgment in Case C-13/05 Chacón Navas [2006] ECR I-6467 that the scope ratione 
personae of Directive 2000/78 must be interpreted strictly. According to the Italian 
Government, in Chacón Navas, the Court opted for a strict interpretation of the concept of 
disability and its implications in an employment relationship. 

45      The Court defined the concept of ‘disability’ in its judgment in Chacón Navas and, in 
paragraphs 51 and 52 of that judgment, it found that the prohibition, as regards dismissal, of 
discrimination on grounds of disability contained in Articles 2(1) and 3(1)(c) of Directive 
2000/78 precludes dismissal on grounds of disability which, in the light of the obligation to 
provide reasonable accommodation for people with disabilities, is not justified by the fact 
that the person concerned is not competent, capable and available to perform the essential 
functions of his post. However, it does not follow from this interpretation that the principle of 
equal treatment defined in Article 2(1) of that directive and the prohibition of direct 
discrimination laid down by Article 2(2)(a) cannot apply to a situation such as that in the 
present case, where the less favourable treatment which an employee claims to have 
suffered is on grounds of the disability of his child, for whom he is the primary provider of 
the care required by virtue of the child’s condition. 

46      Although the Court explained in paragraph 56 of the judgment in Chacón Navas that, in 
view of the wording of Article 13 EC, the scope of Directive 2000/78 cannot be extended 
beyond the discrimination based on the grounds listed exhaustively in Article 1 of the 
directive, with the result that a person who has been dismissed by his employer solely on 
account of sickness cannot fall within the scope of the general framework established by 
Directive 2000/78, it nevertheless did not hold that the principle of equal treatment and the 
scope ratione personae of that directive must be interpreted strictly with regard to those 
grounds. 

47      So far as the objectives of Directive 2000/78 are concerned, as is apparent from paragraphs 
34 and 38 of the present judgment, the directive seeks to lay down, as regards employment 
and occupation, a general framework for combating discrimination on one of the grounds 
referred to in Article 1 – including, in particular, disability – with a view to putting into effect 
in the Member States the principle of equal treatment. It follows from recital 37 in the 
preamble to the directive that it also has the objective of creating within the Community a 
level playing field as regards equality in employment and occupation. 

48      As Ms Coleman, the Lithuanian and Swedish Governments and the Commission maintain, 
those objectives, and the effectiveness of Directive 2000/78, would be undermined if an 
employee in the claimant’s situation cannot rely on the prohibition of direct discrimination 
laid down by Article 2(2)(a) of that directive where it has been established that he has been 
treated less favourably than another employee is, has been or would be treated in a 
comparable situation, on the grounds of his child’s disability, and this is the case even 
though that employee is not himself disabled. 

49      In that regard, it follows from recital 11 in the preamble to the directive that the Community 
legislature also took the view that discrimination based on religion or belief, disability, age or 
sexual orientation may undermine the achievement of the objectives of the Treaty, in 
particular, as regards employment. 

50      Although, in a situation such as that in the present case, the person who is subject to direct 
discrimination on grounds of disability is not herself disabled, the fact remains that it is the 
disability which, according to Ms Coleman, is the ground for the less favourable treatment 
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which she claims to have suffered. As is apparent from paragraph 38 of this judgment, 
Directive 2000/78, which seeks to combat all forms of discrimination on grounds of disability 
in the field of employment and occupation, applies not to a particular category of person but 
by reference to the grounds mentioned in Article 1. 

51      Where it is established that an employee in a situation such as that in the present case 
suffers direct discrimination on grounds of disability, an interpretation of Directive 2000/78 
limiting its application only to people who are themselves disabled is liable to deprive that 
directive of an important element of its effectiveness and to reduce the protection which it is 
intended to guarantee. 

52      As to the burden of proof which applies in a situation such as that in the present case, it 
should be observed that, under Article 10(1) of Directive 2000/78, Member States are 
required to take such measures as are necessary, in accordance with their national judicial 
systems, to ensure that, when persons who consider themselves wronged because the 
principle of equal treatment has not been applied to them establish, before a court or other 
competent authority, facts from which it may be presumed that there has been direct or 
indirect discrimination, it is for the respondent to prove that there has been no breach of that 
principle. According to Article 10(2), Article 10(1) does not prevent Member States from 
introducing rules on the burden of proof which are more favourable to plaintiffs. 

53      In the case before the referring tribunal, it is therefore for Ms Coleman, in accordance with 
Article 10(1) of Directive 2000/78, to establish, before that tribunal, facts from which it may 
be presumed that there has been direct discrimination on grounds of disability contrary to 
the directive. 

54      In accordance with Article 10(1) of Directive 2000/78 and recital 31 in the preamble 
thereto, the rules on the burden of proof must be adapted when there is a prima facie case 
of discrimination. In the event that Ms Coleman establishes facts from which it may be 
presumed that there has been direct discrimination, the effective application of the principle 
of equal treatment then requires that the burden of proof should fall on the respondents, 
who must prove that there has been no breach of that principle. 

55      In that context, the respondents could contest the existence of such a breach by 
establishing by any legally permissible means, in particular, that the employee’s treatment 
was justified by objective factors unrelated to any discrimination on grounds of disability and 
to any association which that employee has with a disabled person. 

56      In the light of the foregoing considerations, the answer to the first part of Question 1 and to 
Questions 2 and 3 must be that Directive 2000/78, and, in particular, Articles 1 and 2(1) and 
(2)(a) thereof, must be interpreted as meaning that the prohibition of direct discrimination 
laid down by those provisions is not limited only to people who are themselves disabled. 
Where an employer treats an employee who is not himself disabled less favourably than 
another employee is, has been or would be treated in a comparable situation, and it is 
established that the less favourable treatment of that employee is based on the disability of 
his child, whose care is provided primarily by that employee, such treatment is contrary to 
the prohibition of direct discrimination laid down by Article 2(2)(a). 

 The second part of Question 1, and Question 4 

57      By these questions, which should be examined together, the referring tribunal asks, in 
essence, whether Directive 2000/78, and, in particular, Articles 1 and 2(1) and (3) thereof, 
must be interpreted as prohibiting harassment related to disability only in respect of an 
employee who is himself disabled, or whether the prohibition of harassment applies equally 
to an employee who is not himself disabled but who, as in the present case, is the victim of 
unwanted conduct amounting to harassment related to the disability of his child, for whom 
he is the primary provider of the care required by virtue of the child’s condition. 

58      Since, under Article 2(3) of Directive 2000/78, harassment is deemed to be a form of 
discrimination within the meaning of Article 2(1), it must be held that, for the same reasons 
as those set out in paragraphs 34 to 51 of this judgment, that directive, and, in particular, 
Articles 1 and 2(1) and (3) thereof, must be interpreted as not being limited to the 
prohibition of harassment of people who are themselves disabled. 
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59      Where it is established that the unwanted conduct amounting to harassment which is 
suffered by an employee who is not himself disabled is related to the disability of his child, 
whose care is provided primarily by that employee, such conduct is contrary to the principle 
of equal treatment enshrined in Directive 2000/78 and, in particular, to the prohibition of 
harassment laid down by Article 2(3) thereof. 

60      In that regard, it must nevertheless be borne in mind that, according to the actual wording 
of Article 2(3) of the directive, the concept of harassment may be defined in accordance with 
the national laws and practice of the Member States. 

61      With regard to the burden of proof which applies in situations such as that in the main 
proceedings, it must be observed that, since harassment is deemed to be a form of 
discrimination within the meaning of Article 2(1) of Directive 2000/78, the same rules apply 
to harassment as those set out in paragraphs 52 to 55 of this judgment. 

62      Consequently, as is apparent from paragraph 54 of this judgment, in accordance with Article 
10(1) of Directive 2000/78 and recital 31 in the preamble thereto, the rules on the burden of 
proof must be adapted when there is a prima facie case of discrimination. In the event that 
Ms Coleman establishes facts from which it may be presumed that there has been 
harassment, the effective application of the principle of equal treatment then requires that 
the burden of proof should fall on the respondents, who must prove that there has been no 
harassment in the circumstances of the present case. 

63      In the light of the foregoing considerations, the answer to the second part of Question 1 and 
to Question 4 must be that Directive 2000/78, and, in particular, Articles 1 and 2(1) and (3) 
thereof, must be interpreted as meaning that the prohibition of harassment laid down by 
those provisions is not limited only to people who are themselves disabled. Where it is 
established that the unwanted conduct amounting to harassment which is suffered by an 
employee who is not himself disabled is related to the disability of his child, whose care is 
provided primarily by that employee, such conduct is contrary to the prohibition of 
harassment laid down by Article 2(3). 

 Costs 

64      Since these proceedings are, for the parties to the main proceedings, a step in the action 
pending before the national court, the decision on costs is a matter for that court. Costs 
incurred in submitting observations to the Court, other than the costs of those parties, are 
not recoverable. 

On those grounds, the Court (Grand Chamber) hereby rules: 

1.      Council Directive 2000/78/EC of 27 November 2000 establishing a general 
framework for equal treatment in employment and occupation, and, in 
particular, Articles 1 and 2(1) and (2)(a) thereof, must be interpreted as 
meaning that the prohibition of direct discrimination laid down by those 
provisions is not limited only to people who are themselves disabled. Where 
an employer treats an employee who is not himself disabled less favourably 
than another employee is, has been or would be treated in a comparable 
situation, and it is established that the less favourable treatment of that 
employee is based on the disability of his child, whose care is provided 
primarily by that employee, such treatment is contrary to the prohibition of 
direct discrimination laid down by Article 2(2)(a). 

2.      Directive 2000/78, and, in particular, Articles 1 and 2(1) and (3) thereof, 
must be interpreted as meaning that the prohibition of harassment laid down 
by those provisions is not limited only to people who are themselves disabled. 
Where it is established that the unwanted conduct amounting to harassment 
which is suffered by an employee who is not himself disabled is related to the 
disability of his child, whose care is provided primarily by that employee, such 
conduct is contrary to the prohibition of harassment laid down by Article 
2(3). 
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Action brought on 20 June 2011 — European Commission 
v Italian Republic 

(Case C-312/11) 

(2011/C 226/36) 

Language of the case: Italian 

Parties 

Applicant: European Commission (represented by: J. Enegren and 
C. Cattabriga, acting as Agents) 

Defendant: Italian Republic 

Form of order sought 

The applicant claims that the Court should: 

— declare that, by not placing all employers under an obli
gation to make reasonable accommodation for all disabled 
persons, the Italian Republic has failed to fulfil its obligation 
to implement, fully and correctly, Article 5 of Council 
Directive 2000/78/EC of 27 November 2000 establishing 
a general framework for equal treatment in employment 
and occupation; 

— order the Italian Republic to pay the costs. 

Pleas in law and main arguments 

1. By not placing all employers under an obligation to make 
reasonable accommodation for all disabled persons, the 
Italian Republic has failed to fulfil its obligation to 
implement, fully and correctly, Article 5 of Council 
Directive 2000/78/EC of 27 November 2000 establishing 
a general framework for equal treatment in employment 
and occupation. 

2. Article 5 of Directive 2000/78 places Member States under 
an obligation of general application to make reasonable 
accommodation to enable persons with a disability to 
have access to, to participate in, or to advance in 
employment, or to undergo training. Those measures must 
apply — consistently with the principle of proportionality 
and depending upon the specific circumstances — to all 
disabled persons and must concern all aspects of the 
employment relationship and all employers. 

3. There is no trace in the Italian legislation of measures imple
menting that general obligation. Admittedly, there are the 
provisions of Law No 68/1999, which, in a number of 
areas, offer a level of assurance and facilitation which is 
higher even than that required under Article 5 of Directive 
2000/78. However, those provisions do not concern all 
disabled persons; they are not enforceable against all 
employers; they do not concern all the various aspects of 
the employment relationship; or they merely indicate an 
objective which requires subsequent implementing 
measures if it is to be achieved.

EN 30.7.2011 Official Journal of the European Union C 226/19
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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE PROPOSAL

Grounds for and objectives of the proposal 

The aim of this proposal is to implement the principle of equal treatment between persons 
irrespective of religion or belief, disability, age or sexual orientation outside the labour 
market. It sets out a framework for the prohibition of discrimination on these grounds and 
establishes a uniform minimum level of protection within the European Union for people who 
have suffered such discrimination. 

This proposal supplements the existing EC legal framework under which the prohibition of 
discrimination on grounds of religion or belief, disability, age or sexual orientation applies 
only to employment, occupation and vocational training1.

General context 

The Commission announced in its legislative and work programme adopted on 23 October 
20072 that it would propose new initiatives to complete the EU anti-discrimination legal 
framework. 

The current proposal is presented as part of the ‘Renewed Social Agenda: Opportunities, 
access and solidarity in 21st century Europe'3, and accompanies the Communication ‘Non-
Discrimination and Equal Opportunities: A Renewed Commitment’4.

The UN Convention on the Rights of Persons with Disabilities has been signed by the 
Member States and the European Community. It is based on the principles of non-
discrimination, participation and inclusion in society, equal opportunities and accessibility. A 
proposal for the conclusion of the Convention by the European Community has been 
presented to the Council5.

Existing provisions in the area of the proposal 

This proposal builds upon Directives 2000/43/EC, 2000/78/EC and 2004/113/EC6 which 
prohibit discrimination on grounds of sex, racial or ethnic origin, age, disability, sexual 
orientation, religion or belief7. Discrimination based on race or ethnic origin is prohibited in 
employment, occupation and vocational training, as well as in non-employment areas such as 

1 Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons 
irrespective of racial or ethnic origin, OJ L 180 of 19.7.2000, p.22 and Directive 2000/78/EC of 27 
November 2000 establishing a general framework for equal treatment in employment and occupation, 
OJ L 303 of 2.12.2000, p. 16 

2 COM (2007) 640 
3 COM (2008) 412 
4 COM (2008) 420 
5 [ COM (2008) XXX ] 
6 Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment between 

men and women in the access to and supply of goods and services, OJ L 373 of 21.12.2004, p.37 
7 Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons 

irrespective of racial or ethnic origin (OJ L 180 of 19.7.2000), Directive 2000/78/EC of 27 November 
2000 establishing a general framework for equal treatment in employment and occupation (OJ L 303 of 
2.12.2000)  
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social protection, health care, education and access to goods and services, including housing, 
which are available to the public. Discrimination based on sex is prohibited in the same range 
of areas, with the exception of education and media and advertising. However, discrimination 
based on age, religion and belief, sexual orientation and disability is prohibited only in 
employment, occupation and vocational training.

Directives 2000/43/EC and 2000/78/EC had to be transposed into national law by 2003, with 
the exception of those provisions dealing with age and disability discrimination, for which an 
extra three years was available. A report on the implementation of Directive 2000/43/EC was 
adopted by the Commission in 20068 and a report on the implementation of Directive 
2000/78/EC was adopted on 19 June 20089. All except one Member State have transposed 
these directives. Directive 2004/113/EC had to be transposed by the end of 2007.

As far as possible, the concepts and rules provided for in this proposal build on those used in 
the existing Directives based on Article 13 EC.

Consistency with other policies and objectives of the Union 

This proposal builds upon the strategy developed since the Amsterdam Treaty to combat 
discrimination and is consistent with the horizontal objectives of the European Union, and in 
particular with the Lisbon Strategy for Growth and Jobs and the objectives of the EU Social 
Protection and Social Inclusion Process. It will help to further the fundamental rights of 
citizens, in line with the EU Charter of Fundamental Rights.  

2. CONSULTATION OF INTERESTED PARTIES AND IMPACT ASSESSMENT

Consultation

In preparing this initiative, the Commission sought to associate all stakeholders with a 
potential interest and care was taken to ensure that those who might want to comment would 
have the opportunity and time to respond. The European Year of Equal Opportunities for All 
provided a unique opportunity to highlight the issues and encourage participation in the 
debate.

Particular mention should be made of the public on-line consultation10, a survey of the 
business sector11, and a written consultation of, and meetings with, the social partners and 
European level NGOs active in the non-discrimination field12. The results of the public 
consultation and that of the NGOs were a call for legislation at EU level to increase the level 
of protection against discrimination although some argued for ground-specific directives in 
the area of disability and of sex. The European Business Test Panel consultation indicated that 
businesses believe it would be helpful to have the same level of protection from 
discrimination across the EU. The social partners representing business were against new 
legislation in principle, which they saw as increasing red tape and costs, while the trade 
unions were in favour. 

8 COM (2006) 643 final 
9 COM (2008) 225 
10 The full results of the consultation can be accessed at: 

http://ec.europa.eu/employment_social/fundamental_rights/news/news_en.htm#rpc
11 http://ec.europa.eu/yourvoice/ebtp/consultations/index_en.htm
12 http://ec.europa.eu/employment_social/fundamental_rights/org/imass_en.htm#ar
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The responses to the consultation highlighted concerns about how a new Directive would deal 
with a number of sensitive areas and also revealed misunderstandings about the limits or 
extent of Community competence. The proposed Directive addresses these concerns and 
makes explicit the limits of Community competence. Within these limits the Community has 
the power to act (Article 13 EC Treaty) and believes that action at EU level is the best way 
forward.

The responses also emphasised the specific nature of disability-related discrimination and the 
measures needed to address it. These are addressed in a specific Article. 

Concerns have been expressed that a new Directive would bring costs for business but it 
should be emphasised that this proposal builds largely on concepts used in the existing 
directives with which economic operators are familiar. As to measures to deal with disability 
discrimination, the concept of reasonable accommodation is familiar to businesses since it 
was established in Directive 2000/78/EC. The Commission proposal specifies the factors to be 
taken into account when assessing what is 'reasonable'. 

It was pointed out that, unlike the other two Directives, Directive 2000/78/EC does not 
require Member States to establish equality bodies. Attention was also drawn to the need to 
tackle multiple discrimination, for example by defining it as discrimination and by providing 
effective remedies. These issues go beyond the scope of this Directive but nothing prevents 
Member States taking action in these areas. 

Finally, it was pointed out that the scope of protection from sex discrimination under 
Directive 2004/113/EC is not as extensive as in Directive 2000/43/EC and that this should be 
addressed in new legislation. The Commission does not take up this suggestion now since the 
date for transposition of Directive 2004/113/EC has only just passed. However the 
Commission will report in 2010 on the Directive’s implementation and can propose 
modifications then, if appropriate. 

Collection and use of expertise 

A study13 in 2006 showed that, on the one hand, most countries provide legal protection in 
some form that goes beyond the current EC requirements in most of the areas examined, and 
on the other hand, there was a good deal of variety between countries as to the degree and 
nature of the protection. It also showed that very few countries carried out ex-ante impact 
assessments on non-discrimination legislation. A further study14 looked at the nature and 
extent of discrimination outside employment in the EU, and the potential (direct and indirect) 
costs this may have for individuals and society.  

In addition, the Commission has used the reports from the European Network of Independent 
Experts in the non-discrimination field, notably their overview ‘Developing Anti-
Discrimination Law in Europe‘15 as well as a study on ’Tackling Multiple Discrimination: 
practices, policies and laws’16.

13 http://ec.europa.eu/employment_social/fundamental_rights/pdf/pubst/stud/mapstrand1_en.pdf
14 Will be available on:http://ec.europa.eu/employment_social/fundamental_rights/org/imass_en.htm 
15 http://ec.europa.eu/employment_social/fundamental_rights/public/pubst_en.htm#leg
16 http://ec.europa.eu/employment_social/fundamental_rights/pdf/pubst/stud/multdis_en.pdf
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Also relevant are the results of a special Eurobarometer survey 17 and a Eurobarometer flash 
survey in February 200818.

Impact assessment 

The impact assessment report19 looked at evidence of discrimination outside the labour 
market. It found that, while non-discrimination is recognised to be one of the fundamental 
values of the EU, in practice the level of legal protection to secure these values differs 
between Member States and between discrimination grounds. As result, those at risk of 
discrimination often find themselves less able to participate fully in society and the economy, 
with negative effects both for the individual and for broader society.

The report defined three objectives which any initiative should meet: 

� to increase protection from discrimination ; 

� to ensure legal certainty for economic operators and potential victims across the Member 
States; 

� to enhance social inclusion and promote the full participation of all groups in society and 
the economy. 

Of the various measures identified that could help reach the objectives, six options were 
selected for further analysis, notably no new action at EU level; self-regulation; 
recommendations; and one or more directives prohibiting discrimination outside the 
employment sphere . 

In any event, Member States will have to implement the UN Convention on the Rights of 
Persons with Disabilities which defines the denial of reasonable accommodation as 
discrimination. A legally binding measure which prohibits discrimination on grounds of 
disability entails financial costs because of the adaptations needed but there are also benefits 
from the fuller economic and social inclusion of groups currently facing discrimination.  

The report concludes that a multi-ground directive would be the appropriate response, 
designed so as to respect the principles of subsidiarity and proportionality. A small number of 
Member States already have rather complete legislative protection while most others have 
some, but less comprehensive, protection. The legislative adaptation arising from new EC 
rules would therefore vary. 

The Commission received many complaints about discrimination in the insurance and 
banking sector. The use of age or disability by insurers and banks to assess the risk profile of 
customers does not necessarily represent discrimination: it depends on the product. The 
Commission will initiate a dialogue with the insurance and banking industry together with 
other relevant stakeholders to achieve a better common understanding of the areas where age 
or disability are relevant factors for the design and pricing of the products offered in these 
sectors.

17 Special Eurobarometer Survey 296 on discrimination in the EU: 
http://ec.europa.eu/employment_social/fundamental_rights/public/pubst_en.htm and 
http://ec.europa.eu/public_opinion/archives/eb_special_en.htm 

18 Flash Eurobarometer 232; http://ec.europa.eu/public_opinion/flash/fl_232_en.pdf
19 Will be available on:http://ec.europa.eu/employment_social/fundamental_rights/org/imass_en.htm 
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3. LEGAL ASPECTS

Legal base 

The proposal is based on Article 13(1) EC Treaty. 

Subsidiarity and proportionality 

The principle of subsidiarity applies insofar as the proposal does not fall under the exclusive 
competence of the Community. The objectives of the proposal cannot be sufficiently achieved 
by the Member States acting alone because only a Community–wide measure can ensure that 
there is a minimum standard level of protection against discrimination based on religion or 
belief, disability, age or sexual orientation in all the Member States. A Community legal act 
provides legal certainty as to the rights and obligations of economic operators and citizens, 
including for those moving between the Member States. Experience with the previous 
directives adopted under Article 13(1) EC is that they had a positive effect in achieving a 
better protection against discrimination. In accordance with the principle of proportionality, 
the proposed directive does not go beyond what is necessary to achieve the objectives set.  
Moreover, national traditions and approaches in areas such as healthcare, social protection 
and education tend to be more diverse than in employment-related areas. These areas are 
characterised by legitimate societal choices in areas which fall within national competence.  

The diversity of European societies is one of Europe's strengths, and is to be respected in line 
with the principle of subsidiarity. Issues such as the organisation and content of education, 
recognition of marital or family status, adoption, reproductive rights and other similar 
questions are best decided at national level. The Directive does not therefore require any 
Member State to amend its present laws and practices in relation to these issues. Nor does it 
affect national rules governing the activities of churches and other religious organisations or 
their relationship with the state. So, for example, it will remain for Member States alone to 
take decisions on questions such as whether to allow selective admission to schools, or 
prohibit or allow the wearing or display of religious symbols in schools, whether to recognise 
same-sex marriages, and the nature of any relationship between organised religion and the 
state.

Choice of instrument 

A directive is the instrument that best ensures a coherent minimum level of protection against 
discrimination across the EU, whilst allowing individual Member States that want to go 
beyond the minimum standards to do so. It also allows them to choose the most appropriate 
means of enforcement and sanctions. Past experience in the non-discrimination field is that a 
directive was the most appropriate instrument.  

Correlation table 

Member States are required to communicate to the Commission the text of national provisions 
transposing the directive as well as a correlation table between those provisions and the 
directive. 
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European Economic Area 

This is a text of relevance to the European Economic Area and the Directive will be 
applicable to the non-EU Member States of the European Economic Area following a 
decision of the EEA Joint Committee 

4. BUDGETARY IMPLICATIONS

The proposal has no implications for the Community budget.

5. DETAILED EXPLANATION OF THE SPECIFIC PROVISIONS

Article 1: Purpose 

The main objective of the directive is to combat discrimination based on religion or belief, 
disability, age or sexual orientation and to put into effect the principle of equal treatment, 
outside the field of employment. The directive does not prohibit differences of treatment 
based on sex which are covered by Articles 13 and 141 of the EC Treaty and related 
secondary legislation. 

Article 2: Concept of discrimination 

The definition of the principle of equal treatment is based on that contained in the previous 
directives adopted under Article 13(1) EC [as well as relevant case law of the European Court 
of Justice].

Direct discrimination consists of treating someone differently solely because of his or her age, 
disability, religion or belief and sexual orientation. Indirect discrimination is more complex in 
that a rule or practice which seems neutral in fact has a particularly disadvantageous impact 
upon a person or a group of persons having a specific characteristic. The author of the rule or 
practice may have no idea of the practical consequences, and intention to discriminate is 
therefore not relevant. As in Directives 2000/43/EC, 2000/78/EC and 2002/73/EC20, it is 
possible to justify indirect discrimination (if "that provision, criterion or practice is 
objectively justified by a legitimate aim and the means of achieving that aim are appropriate 
and necessary"). 

Harassment is a form of discrimination. The unwanted conduct can take different forms, from 
verbal or written comments, gestures or behaviour, but it has to be serious enough to create an 
intimidating, humiliating or offensive environment. This definition is identical to the 
definitions contained in the other Article 13 directives. 

A denial of reasonable accommodation is considered a form of discrimination. This is in line 
with the UN Convention on the rights of people with disabilities and coherent with Directive 
2000/78/EC. Certain differences of treatment based on age may be lawful, if they are justified 
by a legitimate aim and the means of achieving that aim are appropriate and necessary 
(proportionality test). 

20 OJ L269 of 5.10.2002 
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In the existing Article 13 EC directives exceptions to the prohibition of direct discrimination 
were allowed for "genuine and determining occupational requirements", for differences of 
treatment based on age, and in the context of sex discrimination, in access to goods and 
services. Although the current proposal does not cover employment, there will be differences 
of treatment in the areas mentioned in Article 3 that should be allowed. However, as 
exceptions to the general principle of equality should be narrowly drawn, the double test of a 
justified aim and proportionate way of reaching it (i.e. in the least discriminatory way 
possible) is required. 

A special rule is added for insurance and banking services, in recognition of the fact that age 
and disability can be an essential element of the assessment of risk for certain products, and 
therefore of price. If insurers are not allowed to take age and disability into account at all, the 
additional costs will have to be entirely borne by the rest of the "pool" of those insured, which 
would result in higher overall costs and lower availability of cover for consumers. The use of 
age and disability in the assessment of risk must be based on accurate data and statistics.  

The directive does not affect national measures based on public security, public order, the 
prevention of criminal offences, the protection of health and the rights and freedoms of others. 

Article 3: Scope 

Discrimination based on religion or belief, disability, age or sexual orientation is prohibited 
by both the public and private sector in: 

� social protection, including social security and health care; 

� social advantages; 

� education;

� access to and supply of goods and services which are available to the public, including 
housing.

In terms of access to goods and services, only professional or commercial activities are 
covered. In other words, transactions between private individuals acting in a private capacity 
will not be covered: letting a room in a private house does not need to be treated in the same 
way as letting rooms in a hotel. The areas are covered only to the extent that the subject 
matter falls within the competences of the Community. Thus, for example, the organisation of 
the school system, activities and the content of education courses, including how to organise 
education for persons with disabilities, is a matter for the Member States, and they may 
provide for differences in treatment in access to religious educational institutions. For 
example, a school could arrange a special presentation just for children of a certain age, while 
a faith based school would be allowed to arrange school trips with a religious theme. 

The text makes it clear that matters related to marital and family status, which includes 
adoption, are outside the scope of the directive. This includes reproductive rights. Member 
States remain free to decide whether or not to institute and recognise legally registered
partnerships. However once national law recognises such relationships as comparable to that 
of spouses then the principle of equal treatment applies21.

21 Judgment of the ECJ of 1.4.2008 in case C-267/06 Tadao Maruko 
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Article 3 specifies that the directive does not cover national laws relating to the secular nature 
of the State and its institutions, nor to the status of religious organisations. Member States 
may thus allow or prohibit the wearing of religious symbols in schools. Differences in 
treatment based on nationality are also not covered. 

Article 4: Equal treatment of persons with disabilities 

Effective access for disabled people to social protection, social advantages, health care, 
education and access to and supply of goods and services which are available to the public, 
including housing, shall be provided by anticipation. This obligation is limited by the defence 
that if this would impose a disproportionate burden or would require major changes to the 
product or service, it does not need to be done. 

In some cases individual measures of reasonable accommodation may be necessary to ensure 
effective access for a particular disabled person. As above, this is only the case if it would not 
impose a disproportionate burden. A non-exhaustive list is given of factors that could be taken 
into account in assessing whether the burden is disproportionate, thus allowing the specific 
situation of small and medium sized, and micro enterprises, to be taken into account. 

The concept of reasonable accommodation already exists in the employment sphere under 
Directive 2000/78/EC, and Member States and businesses therefore have experience in 
applying it. What might be appropriate for a large corporation or public body may not be for a 
small or medium-sized company. The requirement to make reasonable accommodation does 
not only imply making physical changes but may entail an alternative means of providing a 
service.

Article 5: Positive action 

This provision is common to all Article 13 directives. It is clear that in many cases, formal 
equality does not lead to equality in practice. It may be necessary to put in place specific 
measures to prevent and correct situations of inequality. The Member States have different 
traditions and practices regarding positive action, and this article lets Member States provide 
for positive action but does not make this an obligation. 

Article 6: Minimum requirements 

This provision is common to all Article 13 directives. It allows Member States to provide a 
higher level of protection than that guaranteed by the Directive, and confirms that there 
should be no lowering of the level of protection against discrimination already afforded by 
Member States when implementing the Directive. 

Article 7: Defence of rights 

This provision is common to all Article 13 directives. People should be able to enforce their 
right to non-discrimination. This article therefore provides that people who believe that they 
have been the victim of discrimination should be able to use administrative or judicial 
procedures, even after the relationship in which the discrimination is alleged to have taken 
place has ended, in accordance with the ruling of the European Court of Justice in the Coote22

case.

22 Case C-185/97 [1998] ECR I-5199 
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The right to effective legal protection is strengthened by allowing organisations, which have a 
legitimate interest in the fight against discrimination, to help victims of discrimination in 
judicial or administrative procedures. National rules on time limits for initiating actions are 
unaffected by this provision. 

Article 8: Burden of proof 

This provision is common to all Article 13 directives. In judicial procedures, the general rule 
is that a person who alleges something must prove it. However, in discrimination cases, it is 
often extremely difficult to obtain the evidence necessary to prove the case, as it is often in 
the hands of the respondent. This problem was recognised by the European Court of Justice23

and the Community legislator in Directive 97/80/EC24.

The shift of the burden of proof applies to all cases alleging breach of the principle of equal 
treatment, including those involving associations and organisations under Article 7(2). As in 
the earlier directives, this shift in the burden of proof does not apply to situations where the 
criminal law is used to prosecute allegations of discrimination. 

Article 9: Victimisation 

This provision is common to all Article 13 directives. Effective legal protection must include 
protection against retaliation. Victims may be deterred from exercising their rights due to the 
risk of retaliation, and it is therefore necessary to protect individuals against any adverse 
treatment due to the exercise of the rights conferred by the Directive. This article is the same 
as in Directives 2000/43/EC and 2000/78/EC.

Article 10: Dissemination of information 

This provision is common to all Article 13 directives. Experience and polls show that 
individuals are badly or insufficiently informed of their rights. The more effective the system 
of public information and prevention is, the less need there will be for individual remedies. 
This replicates equivalent provisions in Directives 2000/43/EC, 2000/78/EC and 
2002/113/EC.  

Article 11: Dialogue with relevant stakeholders 

This provision is common to all Article 13 directives. It aims to promote dialogue between 
relevant public authorities and bodies such as non-governmental organisations which have a 
legitimate interest in contributing to the fight against discrimination on grounds of religion or 
belief, disability, age or sexual orientation. A similar provision is contained in the previous 
anti-discrimination directives. 

Article 12: Bodies for the promotion of equal treatment 

This provision is common to two Article 13 directives. This article requires the Member 
States to have a body or bodies ("Equality Body") at national level to promote equal treatment 
of all persons without discrimination on the grounds of religion or belief, disability, age or 
sexual orientation.

23 Danfoss, Case 109/88. [1989] ECR 03199 
24 OJ L.14, 20.1.1998 
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It replicates the provisions of Directive 2000/43/EC in as far as they deal with access to and 
supply of goods and services, and builds on equivalent provisions in Directives 2002/73/EC25

and 2004/113/EC. It sets out minimum competences applicable to bodies at national level 
which should act independently to promote the principle of equal treatment. Member States 
may decide that these bodies be the same as those already established under the previous 
directives.

It is both difficult and expensive for individuals to mount a legal challenge if they think they 
have been discriminated against. A key role of the Equality Bodies is to give independent help 
to victims of discrimination. They must also be able to conduct independent surveys on 
discrimination and to publish reports and recommendations on issues relating to 
discrimination. 

Article 13: Compliance 

This provision is common to all Article 13 directives. Equal treatment involves the 
elimination of discrimination arising from any laws, regulations or administrative provision 
and the directive therefore requires the Member States to abolish any such provisions. As with 
earlier legislation, the directive also requires that any provisions contrary to the principle of 
equal treatment must be rendered null and void or amended, or must be capable of being so 
rendered if they are challenged. 

Article 14: Sanctions 

This provision is common to all Article 13 directives. In accordance with the case law of the 
Court of Justice26, the text provides that that there should be no upper limit on the 
compensation payable in cases of breach of the principle of equal treatment. This provision 
does not require criminal sanctions to be introduced. 

Article 15: Implementation 

This provision is common to all Article 13 directives. It gives the Member States a period of 
two years to transpose the directive into national law and to communicate to the Commission 
the texts of the national law. Member States may provide that the obligation to ensure 
effective access for disabled persons only applies four years after the adoption of the 
Directive.

Article 16: Report 

This provision is common to all Article 13 directives. It requires the Commission to report to 
the European Parliament and the Council on the application of the Directive, on the basis of 
information from Member States. The report will take account of the views of the social 
partners, relevant NGOs and the EU Fundamental Rights Agency. 

Article 17: Entry into force 

This provision is common to all Article 13 directives. The Directive will enter into force on 
the day it is published in the Official Journal.

25 Directive 2002/73/EC amending Council Directive 76/207/EEC on the implementation of the principle 
of equal treatment for men and women as regards access to employment, vocational training and 
promotion, and working conditions, OJ L 269 of 5.10.2002, p.15 

26 Cases C-180/95 Draehmpaehl, ECR 1997 I p.2195 and C-271/91 Marshall ECR 1993 I P.4367 
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Article 18: Addressees 

This provision is common to all Article 13 directives, making it clear that the Directive is 
addressed to the Member States. 
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2008/0140 (CNS) 

Proposal for a 

COUNCIL DIRECTIVE 

on implementing the principle of equal treatment between persons irrespective of 
religion or belief, disability, age or sexual orientation 

THE COUNCIL OF THE EUROPEAN UNION, 

Having regard to the Treaty establishing the European Community, and in particular Article 
13(1) thereof, 

Having regard to the proposal from the Commission27,

Having regard to the opinion of the European Parliament28,

Having regard to the opinion of the European Economic and Social Committee29,

Having regard to the opinion of the Committee of the Regions30,

Whereas:

(1) In accordance with Article 6 of the Treaty on European Union, the European Union is 
founded on the principles of liberty, democracy, respect for human rights and 
fundamental freedoms, and the rule of law, principles which are common to all 
Member States and it respects fundamental rights, as guaranteed by the European 
Convention for the Protection of Human Rights and Fundamental Freedoms and as 
they result from the constitutional traditions common to the Member States, as general 
principles of Community law. 

(2) The right to equality before the law and protection against discrimination for all 
persons constitutes a universal right recognised by the Universal Declaration of 
Human Rights, the United Nations Convention on the Elimination of all forms of 
Discrimination Against Women, the International Convention on the Elimination of all 
forms of Racial Discrimination, the United Nations Covenants on Civil and Political 
Rights and on Economic, Social and Cultural Rights, the UN Convention on the 
Rights of Persons with Disabilities, the European Convention for the Protection of 
Human Rights and Fundamental Freedoms and the European Social Charter, to which 
[all] Member States are signatories. In particular, the UN Convention on the Rights of 
Persons with Disabilities includes the denial of reasonable accommodation in its 
definition of discrimination. 

27 OJ C , , p. . 
28 OJ C , , p. . 
29 OJ C , , p. . 
30 OJ C , , p. . 
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(3) This Directive respects the fundamental rights and observes the fundamental principles 
recognised in particular by the Charter of Fundamental Rights of the European Union. 
Article 10 of the Charter recognises the right to freedom of thought, conscience and 
religion; Article 21 prohibits discrimination, including on grounds of religion or belief, 
disability, age or sexual orientation; and Article 26 acknowledges the right of persons 
with disabilities to benefit from measures designed to ensure their independence.

(4) The European Years of Persons with Disabilities in 2003, of Equal Opportunities for 
All in 2007, and of Intercultural Dialogue in 2008 have highlighted the persistence of 
discrimination but also the benefits of diversity. 

(5) The European Council, in Brussels on 14 December 2007, invited Member States to 
strengthen efforts to prevent and combat discrimination inside and outside the labour 
market31.

(6) The European Parliament has called for the extension of the protection of 
discrimination in European Union law32.

(7) The European Commission has affirmed in its Communication ‘Renewed social 
agenda: Opportunities, access and solidarity in 21st century Europe’33 that, in societies 
where each individual is regarded as being of equal worth, no artificial barriers or 
discrimination of any kind should hold people back in exploiting these opportunities. 

(8) The Community has adopted three legal instruments34 on the basis of article 13(1) of 
the EC Treaty to prevent and combat discrimination on grounds of sex, racial and 
ethnic origin, religion or belief, disability, age and sexual orientation. These 
instruments have demonstrated the value of legislation in the fight against 
discrimination. In particular, Directive 2000/78/EC establishes a general framework 
for equal treatment in employment and occupation on the grounds of religion or belief, 
disability, age and sexual orientation. However, variations remain between Member 
States on the degree and the form of protection from discrimination on these grounds 
beyond the areas of employment. 

(9) Therefore, legislation should prohibit discrimination based on religion or belief, 
disability, age or sexual orientation in a range of areas outside the labour market, 
including social protection, education and access to and supply of goods and services, 
including housing. It should provide for measures to ensure the equal access of 
persons with disabilities to the areas covered. 

(10) Directive 2000/78/EC prohibits discrimination in access to vocational training; it is 
necessary to complete this protection by extending the prohibition of discrimination to 
education which is not considered vocational training. 

(11) This Directive should be without prejudice to the competences of the Member States 
in the areas of education, social security and health care. It should also be without 

31 Presidency conclusions of the Brussels European Council of 14 December 2007, point 50.  
32 Resolution of 20 May 2008 P6_TA-PROV(2008)0212 
33 COM (2008) 412  
34 Directive 2000/43/EC, Directive 2000/78/EC and Directive 2004/113/EC 
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prejudice to the essential role and wide discretion of the Member States in providing, 
commissioning and organising services of general economic interest.  

(12) Discrimination is understood to include direct and indirect discrimination, harassment, 
instructions to discriminate and denial of reasonable accommodation.  

(13) In implementing the principle of equal treatment irrespective of religion or belief, 
disability, age or sexual orientation, the Community should, in accordance with Article 
3(2) of the EC Treaty, aim to eliminate inequalities, and to promote equality between 
men and women, especially since women are often the victims of multiple 
discrimination.  

(14) The appreciation of the facts from which it may be presumed that there has been direct 
or indirect discrimination should remain a matter for the national judicial or other 
competent bodies in accordance with rules of national law or practice. Such rules may 
provide, in particular, for indirect discrimination to be established by any means 
including on the basis of statistical evidence.  

(15) Actuarial and risk factors related to disability and to age are used in the provision of 
insurance, banking and other financial services. These should not be regarded as 
constituting discrimination where the factors are shown to be key factors for the 
assessment of risk.  

(16) All individuals enjoy the freedom to contract, including the freedom to choose a 
contractual partner for a transaction. This Directive should not apply to economic 
transactions undertaken by individuals for whom these transactions do not constitute 
their professional or commercial activity. 

(17) While prohibiting discrimination, it is important to respect other fundamental rights 
and freedoms, including the protection of private and family life and transactions 
carried out in that context, the freedom of religion, and the freedom of association. 
This Directive is without prejudice to national laws on marital or family status, 
including on reproductive rights. It is also without prejudice to the secular nature of 
the State, state institutions or bodies, or education. 

(18) Member States are responsible for the organisation and content of education. The 
Commission Communication on Competences for the 21st Century: An Agenda for 
European Cooperation on Schools draws attention to the need for special attention to 
be paid to disadvantaged children and those with special educational needs. In 
particular national law may provide for differences in access to educational institutions 
based on religion or belief. . Member States may also allow or prohibit the wearing or 
display of religious symbols at school. 

(19) The European Union in its Declaration No 11 on the status of churches and non-
confessional organisations, annexed to the Final Act of the Amsterdam Treaty, has 
explicitly recognised that it respects and does not prejudice the status under national 
law of churches and religious associations or communities in the Member States and 
that it equally respects the status of philosophical and non-confessional organisations. 
Measures to enable persons with disabilities to have effective non-discriminatory 
access to the areas covered by this Directive play an important part in ensuring full 
equality in practice. Furthermore, individual measures of reasonable accommodation 
may be required in some cases to ensure such access. In neither case are measures 
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required that would impose a disproportionate burden. In assessing whether the burden 
is disproportionate, account should be taken of a number of factors including the size, 
resources and nature of the organisation. The principle of reasonable accommodation 
and disproportionate burden are established in Directive 2000/78/EC and the UN 
Convention on Rights of Persons with Disabilities.

(20) Legal requirements35 and standards on accessibility have been established at European 
level in some areas while Article 16 of Council Regulation 1083/2006 of 11 July 2006 
on the European Regional Development Fund, the European Social Fund and the 
Cohesion Fund and repealing Regulation (EC) No 1260/199936 requires that 
accessibility for disabled persons is one of the criteria to be observed in defining 
operations co-financed by the Funds. The Council has also emphasised the need for 
measures to secure the accessibility of cultural infrastructure and cultural activities for 
people with disabilities37.

(21) The prohibition of discrimination should be without prejudice to the maintenance or 
adoption by Member States of measures intended to prevent or compensate for 
disadvantages suffered by a group of persons of a particular religion or belief, 
disability, age or sexual orientation. Such measures may permit organisations of 
persons of a particular religion or belief, disability, age or sexual orientation where 
their main object is the promotion of the special needs of those persons. 

(22) This Directive lays down minimum requirements, thus giving the Member States the 
option of introducing or maintaining more favourable provisions. The implementation 
of this Directive should not serve to justify any regression in relation to the situation 
which already prevails in each Member State. 

(23) Persons who have been subject to discrimination based on religion or belief, disability, 
age or sexual orientation should have adequate means of legal protection. To provide a 
more effective level of protection, associations, organisations and other legal entities 
should be empowered to engage in proceedings, including on behalf of or in support of 
any victim, without prejudice to national rules of procedure concerning representation 
and defence before the courts. 

(24) The rules on the burden of proof must be adapted when there is a prima facie case of 
discrimination and, for the principle of equal treatment to be applied effectively, the 
burden of proof must shift back to the respondent when evidence of such 
discrimination is brought. However, it is not for the respondent to prove that the 
plaintiff adheres to a particular religion or belief, has a particular disability, is of a 
particular age or has a particular sexual orientation.

(25) The effective implementation of the principle of equal treatment requires adequate 
judicial protection against victimisation. 

(26) In its resolution on the Follow-up of the European Year of Equal Opportunities for All 
(2007), the Council called for the full association of civil society, including 

35 Regulation (EC) No. 1107/2006 and Regulation (EC) No 1371/2007 
36 OJ L 210, 31.7.2006, p.25. Regulation as last amended by Regulation (EC) No 1989/2006 (OJ L 411, 

30.12.2006, p.6) 
37 OJ C 134, 7.6.2003, p.7 
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organisations representing people at risk of discrimination, the social partners and 
stakeholders in the design of policies and programmes aimed at preventing 
discrimination and promoting equality and equal opportunities, both at European and 
national levels.  

(27) Experience in applying Directives 2000/43/EC and 2004/113/EC show that protection 
from discrimination on the grounds covered by this Directive would be strengthened 
by the existence of a body or bodies in each Member State, with competence to 
analyse the problems involved, to study possible solutions and to provide concrete 
assistance for the victims.  

(28) In exercising their powers and fulfilling their responsibilities under this Directive, 
these bodies should operate in a manner consistent with the United Nations Paris 
Principles relating to the status and functioning of national institutions for the 
protection and promotion of human rights.  

(29) Member States should provide for effective, proportionate and dissuasive sanctions in 
case of breaches of the obligations under this Directive. 

(30) In accordance with the principles of subsidiarity and proportionality as set out in 
Article 5 of the EC Treaty, the objective of this Directive, namely ensuring a common 
level of protection against discrimination in all the Member States, cannot be 
sufficiently achieved by the Member States and can therefore, by reason of the scale 
and impact of the proposed action, be better achieved by the Community. This 
Directive does not go beyond what is necessary in order to achieve those objectives. 

(31) In accordance with paragraph 34 of the interinstitutional agreement on better law-
making, Member States are encouraged to draw up, for themselves and in the interest 
of the Community, their own tables, which will, as far as possible, illustrate the 
correlation between the Directive and the transposition measures and to make them 
public.

HAS ADOPTED THIS DIRECTIVE: 

Chapter 1 
GENERAL PROVISIONS 

Article 1  
Purpose

This Directive lays down a framework for combating discrimination on the grounds of 
religion or belief, disability, age, or sexual orientation, with a view to putting into effect in the 
Member States the principle of equal treatment other than in the field of employment and 
occupation.

Article 2 
Concept of discrimination 

1. For the purposes of this Directive, the "principle of equal treatment" shall mean that there 
shall be no direct or indirect discrimination on any of the grounds referred to in Article 1. 
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2. For the purposes of paragraph 1: 

(a) direct discrimination shall be taken to occur where one person is treated less favourably 
than another is, has been or would be treated in a comparable situation, on any of the grounds 
referred to in Article 1; 

(b) indirect discrimination shall be taken to occur where an apparently neutral provision, 
criterion or practice would put persons of a particular religion or belief, a particular disability, 
a particular age, or a particular sexual orientation at a particular disadvantage compared with 
other persons, unless that provision, criterion or practice is objectively justified by a 
legitimate aim and the means of achieving that aim are appropriate and necessary.  

3. Harassment shall be deemed to be a form of discrimination within the meaning of 
paragraph 1, when unwanted conduct related to any of the grounds referred to in Article 1 
takes place with the purpose or effect of violating the dignity of a person and of creating an 
intimidating, hostile, degrading, humiliating or offensive environment. 

4. An instruction to discriminate against persons on any of the grounds referred to in Article 1 
shall be deemed to be discrimination within the meaning of paragraph 1. 

5. Denial of reasonable accommodation in a particular case as provided for by Article 4 (1)(b) 
of the present Directive as regards persons with disabilities shall be deemed to be 
discrimination within the meaning of paragraph 1. 

6. Notwithstanding paragraph 2, Member States may provide that differences of treatment on 
grounds of age shall not constitute discrimination, if, within the context of national law, they 
are justified by a legitimate aim, and if the means of achieving that aim are appropriate and 
necessary. In particular, this Directive shall not preclude the fixing of a specific age for access 
to social benefits, education and certain goods or services. 

7. Notwithstanding paragraph 2, in the provision of financial services Member States may 
permit proportionate differences in treatment where, for the product in question, the use of 
age or disability is a key factor in the assessment of risk based on relevant and accurate 
actuarial or statistical data.

8. This Directive shall be without prejudice to general measures laid down in national law 
which, in a democratic society, are necessary for public security, for the maintenance of 
public order and the prevention of criminal offences, for the protection of health and the 
protection of the rights and freedoms of others.  

Article 3 
Scope

1. Within the limits of the powers conferred upon the Community, the prohibition of 
discrimination shall apply to all persons, as regards both the public and private sectors, 
including public bodies, in relation to:  

(a) Social protection, including social security and healthcare; 

(b) Social advantages; 

(c) Education; 
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(d) Access to and supply of goods and other services which are available to the public, 
including housing.

Subparagraph (d) shall apply to individuals only insofar as they are performing a professional 
or commercial activity. 

2. This Directive is without prejudice to national laws on marital or family status and 
reproductive rights.

3. This Directive is without prejudice to the responsibilities of Member States for the content 
of teaching, activities and the organisation of their educational systems, including the 
provision of special needs education. Member States may provide for differences in treatment 
in access to educational institutions based on religion or belief. 

4. This Directive is without prejudice to national legislation ensuring the secular nature of the 
State, State institutions or bodies, or education, or concerning the status and activities of 
churches and other organisations based on religion or belief. It is equally without prejudice to 
national legislation promoting equality between men and women.

5. This Directive does not cover differences of treatment based on nationality and is without 
prejudice to provisions and conditions relating to the entry into and residence of third-country 
nationals and stateless persons in the territory of Member States, and to any treatment which 
arises from the legal status of the third-country nationals and stateless persons concerned. 

Article 4 
Equal treatment of persons with disabilities 

1. In order to guarantee compliance with the principle of equal treatment in relation to persons 
with disabilities: 

a) The measures necessary to enable persons with disabilities to have effective non-
discriminatory access to social protection, social advantages, health care, education and 
access to and supply of goods and services which are available to the public, including 
housing and transport, shall be provided by anticipation, including through appropriate 
modifications or adjustments. Such measures should not impose a disproportionate burden, 
nor require fundamental alteration of the social protection, social advantages, health care, 
education, or goods and services in question or require the provision of alternatives thereto.

b) Notwithstanding the obligation to ensure effective non-discriminatory access and where 
needed in a particular case, reasonable accommodation shall be provided unless this would 
impose a disproportionate burden. 

2. For the purposes of assessing whether measures necessary to comply with paragraph 1 
would impose a disproportionate burden, account shall be taken, in particular, of the size and 
resources of the organisation, its nature, the estimated cost, the life cycle of the goods and 
services, and the possible benefits of increased access for persons with disabilities. The 
burden shall not be disproportionate when it is sufficiently remedied by measures existing 
within the framework of the equal treatment policy of the Member State concerned.

3. This Directive shall be without prejudice to the provisions of Community law or national 
rules covering the accessibility of particular goods or services.
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Article 5 
Positive action 

With a view to ensuring full equality in practice, the principle of equal treatment shall not 
prevent any Member State from maintaining or adopting specific measures to prevent or 
compensate for disadvantages linked to religion or belief, disability, age, or sexual 
orientation.

Article 6 
Minimum requirements 

1. Member States may introduce or maintain provisions which are more favourable to the 
protection of the principle of equal treatment than those laid down in this Directive.

2. The implementation of this Directive shall under no circumstances constitute grounds for a 
reduction in the level of protection against discrimination already afforded by Member States 
in the fields covered by this Directive.

CHAPTER II 
REMEDIES AND ENFORCEMENT 

Article 7 
Defence of rights 

1. Member States shall ensure that judicial and/or administrative procedures, including where 
they deem it appropriate conciliation procedures, for the enforcement of obligations under this 
Directive are available to all persons who consider themselves wronged by failure to apply the 
principle of equal treatment to them, even after the relationship in which the discrimination is 
alleged to have occurred has ended.

2. Member States shall ensure that associations, organisations or other legal entities, which 
have a legitimate interest in ensuring that the provisions of this Directive are complied with, 
may engage, either on behalf or in support of the complainant, with his or her approval, in any 
judicial and/or administrative procedure provided for the enforcement of obligations under 
this Directive.  

3. Paragraphs 1 and 2 shall be without prejudice to national rules relating to time limits for 
bringing actions as regards the principle of equality of treatment.

Article 8  
Burden of proof 

1. Member States shall take such measures as are necessary, in accordance with their national 
judicial systems, to ensure that, when persons who consider themselves wronged because the 
principle of equal treatment has not been applied to them establish, before a court or other 
competent authority, facts from which it may be presumed that there has been direct or 
indirect discrimination, it shall be for the respondent to prove that there has been no breach of 
the prohibition of discrimination.

2. Paragraph 1 shall not prevent Member States from introducing rules of evidence which are 
more favourable to plaintiffs.
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3. Paragraph 1 shall not apply to criminal procedures. 

4. Member States need not apply paragraph 1 to proceedings in which the court or competent 
body investigates the facts of the case.

5. Paragraphs 1, 2, 3 and 4 shall also apply to any legal proceedings commenced in 
accordance with Article 7(2). 

Article 9 
Victimisation 

Member States shall introduce into their national legal systems such measures as are 
necessary to protect individuals from any adverse treatment or adverse consequence as a 
reaction to a complaint or to proceedings aimed at enforcing compliance with the principle of 
equal treatment.

Article 10 
Dissemination of information 

Member States shall ensure that the provisions adopted pursuant to this Directive, together 
with the relevant provisions already in force, are brought to the attention of the persons 
concerned by appropriate means throughout their territory. 

Article 11 
Dialogue with relevant stakeholders 

With a view to promoting the principle of equal treatment, Member States shall encourage 
dialogue with relevant stakeholders, in particular non-governmental organisations, which 
have, in accordance with their national law and practice, a legitimate interest in contributing 
to the fight against discrimination on the grounds and in the areas covered by this Directive.

Article 12 
Bodies for the Promotion of Equal treatment 

1. Member States shall designate a body or bodies for the promotion of equal treatment of all 
persons irrespective of their religion or belief, disability, age, or sexual orientation. These 
bodies may form part of agencies charged at national level with the defence of human rights 
or the safeguard of individuals' rights, including rights under other Community acts including 
Directives 2000/43/EC and 2004/113/EC.

2. Member States shall ensure that the competences of these bodies include:

– without prejudice to the right of victims and of associations, organizations or other legal 
entities referred to in Article 7(2), providing independent assistance to victims of 
discrimination in pursuing their complaints about discrimination, 

– conducting independent surveys concerning discrimination, 

– publishing independent reports and making recommendations on any issue relating to such 
discrimination. 

115



EN 22   EN

CHAPTER III 
FINAL PROVISIONS 

Article 13 
Compliance

Member States shall take the necessary measures to ensure that the principle of equal 
treatment is respected and in particular that:  

(a) any laws, regulations and administrative provisions contrary to the principle of equal 
treatment are abolished; 

(b) any contractual provisions, internal rules of undertakings, and rules governing profit-
making or non-profit-making associations contrary to the principle of equal treatment are, or 
may be, declared null and void or are amended. 

Article 14 
Sanctions

Member States shall lay down the rules on sanctions applicable to breaches of the national 
provisions adopted pursuant to this Directive, and shall take all measures necessary to ensure 
that they are applied. Sanctions may comprise the payment of compensation, which may not 
be restricted by the fixing of a prior upper limit, and must be effective, proportionate and 
dissuasive.  

Article 15 
Implementation

1. Member States shall adopt the laws, regulations and administrative provisions necessary to 
comply with this Directive by …. at the latest [two years after adoption]. They shall forthwith 
inform the Commission thereof and shall communicate to the Commission the text of those 
provisions and a correlation table between those provisions and this Directive. 

When Member States adopt these measures, they shall contain a reference to this Directive or 
be accompanied by such reference on the occasion of their official publication. The methods 
of making such reference shall be laid down by Member States. 

2. In order to take account of particular conditions, Member States may, if necessary, 
establish that the obligation to provide effective access as set out in Article 4 has to be 
complied with by … [at the latest] four [years after adoption]. 

Member States wishing to use this additional period shall inform the Commission at the latest 
by the date set down in paragraph 1 giving reasons. 

Article 16 
Report

1. Member States and national equality bodies shall communicate to the Commission, by …. 
at the latest and every five years thereafter, all the information necessary for the Commission 
to draw up a report to the European Parliament and the Council on the application of this 
Directive.
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2. The Commission's report shall take into account, as appropriate, the viewpoints of the 
social partners and relevant non-governmental organizations, as well as the EU Fundamental 
Rights Agency. In accordance with the principle of gender mainstreaming, this report shall, 
inter alias, provide an assessment of the impact of the measures taken on women and men. In 
the light of the information received, this report shall include, if necessary, proposals to revise 
and update this Directive. 

Article 17 
Entry into force 

This Directive shall enter into force on the day of its publication in the Official Journal of the 
European Union. 

Article 18 
Addressees

This Directive is addressed to the Member States. 

Done at Brussels, 

 For the Council 

 The President 

117



118



I 

(Legislative acts) 

REGULATIONS 

REGULATION (EU) No 181/2011 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 

of 16 February 2011 

concerning the rights of passengers in bus and coach transport and amending Regulation (EC) No 
2006/2004 

(Text with EEA relevance) 

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE 
EUROPEAN UNION, 

Having regard to the Treaty on the Functioning of the European 
Union, and in particular Article 91(1) thereof, 

Having regard to the proposal from the European Commission, 

Having regard to the opinion of the European Economic and 
Social Committee ( 1 ), 

After consulting the Committee of the Regions, 

Acting in accordance with the ordinary legislative procedure, in 
the light of the joint text approved by the Conciliation 
Committee on 24 January 2011 ( 2 ), 

Whereas: 

(1) Action by the Union in the field of bus and coach 
transport should aim, among other things, at ensuring 
a high level of protection for passengers, that is 
comparable with other modes of transport, wherever 
they travel. Moreover, full account should be taken of 
the requirements of consumer protection in general. 

(2) Since the bus or coach passenger is the weaker party to 
the transport contract, all passengers should be granted a 
minimum level of protection. 

(3) Union measures to improve passengers’ rights in the bus 
and coach transport sector should take account of the 
specific characteristics of this sector, which consists 
largely of small- and medium-sized undertakings. 

(4) Passengers and, as a minimum, persons whom the 
passenger had, or would have had, a legal duty to 
maintain should enjoy adequate protection in the event 
of accidents arising out of the use of the bus or coach, 
taking into account Directive 2009/103/EC of the 
European Parliament and of the Council of 
16 September 2009 relating to insurance against civil 
liability in respect of the use of motor vehicles and the 
enforcement of the obligation to insure against such 
liability ( 3 ). 

(5) In choosing the national law applicable to compensation 
for death, including reasonable funeral expenses, or 
personal injury as well as for loss of or damage to 
luggage due to accidents arising out of the use of the 
bus or coach, Regulation (EC) No 864/2007 of the 
European Parliament and of the Council of 11 July 
2007 on the law applicable to non-contractual obli
gations (Rome II) ( 4 ) and Regulation (EC) No 593/2008 
of the European Parliament and of the Council of 
17 June 2008 on the law applicable to contractual obli
gations (Rome I) ( 5 ) should be taken into account. 

(6) Passengers should, in addition to compensation in 
accordance with applicable national law in the event of 
death or personal injury or loss of or damage to luggage 
due to accidents arising out of the use of the bus or 
coach, be entitled to assistance with regard to their 
immediate practical needs following an accident. Such 
assistance should include, where necessary, first aid, 
accommodation, food, clothes and transport.
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( 1 ) OJ C 317, 23.12.2009, p. 99. 
( 2 ) Position of the European Parliament of 23 April 2009 (OJ C 184 E, 

8.7.2010, p. 312), position of the Council at first reading of 
11 March 2010 (OJ C 122 E, 11.5.2010, p. 1), position of the 
European Parliament of 6 July 2010 (not yet published in the 
Official Journal), decision of the Council of 31 January 2011 and 
legislative resolution of the European Parliament of 15 February 
2011 (not yet published in the Official Journal). 

( 3 ) OJ L 263, 7.10.2009, p. 11. 
( 4 ) OJ L 199, 31.7.2007, p. 40. 
( 5 ) OJ L 177, 4.7.2008, p. 6.
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(7) Bus and coach passenger services should benefit citizens 
in general. Consequently, disabled persons and persons 
with reduced mobility, whether caused by disability, age 
or any other factor, should have opportunities for using 
bus and coach services that are comparable to those of 
other citizens. Disabled persons and persons with 
reduced mobility have the same rights as all other 
citizens with regard to free movement, freedom of 
choice and non-discrimination. 

(8) In the light of Article 9 of the United Nations 
Convention on the Rights of Persons with Disabilities 
and in order to give disabled persons and persons with 
reduced mobility opportunities for bus and coach travel 
comparable to those of other citizens, rules for non- 
discrimination and assistance during their journey 
should be established. Those persons should therefore 
be accepted for carriage and not refused transport on 
the grounds of their disability or reduced mobility, 
except for reasons which are justified on the grounds 
of safety or of the design of vehicles or infrastructure. 
Within the framework of relevant legislation for the 
protection of workers, disabled persons and persons 
with reduced mobility should enjoy the right to 
assistance at terminals and on board vehicles. In the 
interest of social inclusion, the persons concerned 
should receive the assistance free of charge. Carriers 
should establish access conditions, preferably using the 
European standardisation system. 

(9) In deciding on the design of new terminals, and as part 
of major refurbishments, terminal managing bodies 
should endeavour to take into account the needs of 
disabled persons and persons with reduced mobility, in 
accordance with ‘design for all’ requirements. In any case, 
terminal managing bodies should designate points where 
such persons can notify their arrival and need for 
assistance. 

(10) Similarly, without prejudice to current or future legis
lation on technical requirements for buses and coaches, 
carriers should, where possible, take those needs into 
account when deciding on the equipment of new and 
newly refurbished vehicles. 

(11) Member States should endeavour to improve existing 
infrastructure where this is necessary to enable carriers 
to ensure access for disabled persons and persons with 
reduced mobility as well as to provide appropriate 
assistance. 

(12) In order to respond to the needs of disabled persons and 
persons with reduced mobility, staff should be adequately 
trained. With a view to facilitating the mutual recog
nition of national qualifications of drivers, disability 
awareness training could be provided as a part of the 

initial qualification or periodic training as referred to in 
Directive 2003/59/EC of the European Parliament and of 
the Council of 15 July 2003 on the initial qualification 
and periodic training of drivers of certain road vehicles 
for the carriage of goods or passengers ( 1 ). In order to 
ensure coherence between the introduction of the 
training requirements and the time-limits set out in 
that Directive, a possibility for exemption during a 
limited period of time should be allowed. 

(13) Organisations representative of disabled persons or 
persons with reduced mobility should be consulted or 
involved in preparing the content of the disability- 
related training. 

(14) Rights of bus and coach passengers should include the 
receipt of information regarding the service before and 
during the journey. All essential information provided to 
bus and coach passengers should also be provided, upon 
request, in alternative formats accessible to disabled 
persons and persons with reduced mobility, such as 
large print, plain language, Braille, electronic communi
cations that can be accessed with adaptive technology, or 
audio tapes. 

(15) This Regulation should not restrict the rights of carriers 
to seek compensation from any person, including third 
parties, in accordance with the applicable national law. 

(16) Inconvenience experienced by passengers due to cancel
lation or significant delay of their journey should be 
reduced. To this end, passengers departing from 
terminals should be adequately looked after and 
informed in a way which is accessible to all passengers. 
Passengers should also be able to cancel their journey 
and have their tickets reimbursed or to continue their 
journey or to obtain re-routing under satisfactory 
conditions. If carriers fail to provide passengers with 
the necessary assistance, passengers should have the 
right to obtain financial compensation. 

(17) With the involvement of stakeholders, professional 
associations and associations of customers, passengers, 
disabled persons and persons with reduced mobility, 
carriers should cooperate in order to adopt arrangements 
at national or European level. Such arrangements should 
aim at improving the information, care and assistance 
offered to passengers whenever their travel is interrupted, 
in particular in the event of long delays or cancellation of 
travel, with a particular focus on passengers with special 
needs due to disability, reduced mobility, illness, elderly 
age and pregnancy, and including accompanying 
passengers and passengers travelling with young 
children. National enforcement bodies should be 
informed of those arrangements.
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(18) This Regulation should not affect the rights of passengers 
established by Council Directive 90/314/EEC of 13 June 
1990 on package travel, package holidays and package 
tours ( 1 ). This Regulation should not apply in cases where 
a package tour is cancelled for reasons other than cancel
lation of the bus or coach transport service. 

(19) Passengers should be fully informed of their rights under 
this Regulation, so that they can effectively exercise those 
rights. 

(20) Passengers should be able to exercise their rights by 
means of appropriate complaint procedures implemented 
by carriers or, as the case may be, by submission of 
complaints to the body or bodies designated to that 
end by the relevant Member State. 

(21) Member States should ensure compliance with this Regu
lation and designate a competent body or bodies to carry 
out supervision and enforcement tasks. This does not 
affect the rights of passengers to seek legal redress 
from courts under national law. 

(22) Taking into account the procedures established by 
Member States for the submission of complaints, a 
complaint concerning assistance should preferably be 
addressed to the body or bodies designated for the 
enforcement of this Regulation in the Member State 
where the boarding point or alighting point is situated. 

(23) Member States should promote the use of public 
transport and the use of integrated information and inte
grated tickets in order to optimise the use and interoper
ability of the various transport modes and operators. 

(24) Member States should lay down penalties applicable to 
infringements of this Regulation and ensure that those 
penalties are applied. Those penalties should be effective, 
proportionate and dissuasive. 

(25) Since the objective of this Regulation, namely to ensure 
an equivalent level of protection of and assistance to 
passengers in bus and coach transport throughout the 
Member States, cannot sufficiently be achieved by the 
Member States and can therefore by reason of the scale 
and effects of the action, be better achieved at Union 
level, the Union may adopt measures, in accordance 
with the principle of subsidiarity as set out in Article 5 
of the Treaty on European Union. In accordance with the 
principle of proportionality as set out in that Article, this 
Regulation does not go beyond what is necessary in 
order to achieve that objective. 

(26) This Regulation should be without prejudice to Directive 
95/46/EC of the European Parliament and of the Council 

of 24 October 1995 on the protection of individuals 
with regard to the processing of personal data and on 
the free movement of such data ( 2 ). 

(27) The enforcement of this Regulation should be based on 
Regulation (EC) No 2006/2004 of the European 
Parliament and of the Council of 27 October 2004 on 
cooperation between national authorities responsible for 
the enforcement of consumer protection law (the Regu
lation on consumer protection cooperation) ( 3 ). That 
Regulation should therefore be amended accordingly. 

(28) This Regulation respects the fundamental rights and 
observes the principles recognised in particular by the 
Charter of Fundamental Rights of the European Union, 
as referred to in Article 6 of the Treaty on European 
Union, bearing in mind also Council Directive 
2000/43/EC of 29 June 2000 implementing the 
principle of equal treatment between persons irrespective 
of racial or ethnic origin ( 4 ) and Council Directive 
2004/113/EC of 13 December 2004 implementing the 
principle of equal treatment between men and women in 
the access to and supply of goods and services ( 5 ), 

HAVE ADOPTED THIS REGULATION: 

CHAPTER I 

GENERAL PROVISIONS 

Article 1 

Subject matter 

This Regulation establishes rules for bus and coach transport as 
regards the following: 

(a) non-discrimination between passengers with regard to 
transport conditions offered by carriers; 

(b) rights of passengers in the event of accidents arising out of 
the use of the bus or coach resulting in death or personal 
injury or loss of or damage to luggage; 

(c) non-discrimination and mandatory assistance for disabled 
persons and persons with reduced mobility; 

(d) rights of passengers in cases of cancellation or delay; 

(e) minimum information to be provided to passengers; 

(f) handling of complaints; 

(g) general rules on enforcement.
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Article 2 

Scope 

1. This Regulation shall apply to passengers travelling with 
regular services for non-specified categories of passengers where 
the boarding or the alighting point of the passengers is situated 
in the territory of a Member State and where the scheduled 
distance of the service is 250 km or more. 

2. As regards the services referred to in paragraph 1 but 
where the scheduled distance of the service is shorter than 
250 km, Article 4(2), Article 9, Article 10(1), point (b) of 
Article 16(1), Article 16(2), Article 17(1) and (2), and Articles 
24 to 28 shall apply. 

3. In addition, with the exception of Articles 9 to 16, 
Article 17(3), and Chapters IV, V and VI, this Regulation shall 
apply to passengers travelling with occasional services where the 
initial boarding point or the final alighting point of the 
passenger is situated in the territory of a Member State. 

4. With the exception of Article 4(2), Article 9, Article 10(1), 
point (b) of Article 16(1), Article 16(2), Article 17(1) and (2), 
and Articles 24 to 28, Member States may, on a transparent 
and non-discriminatory basis, exempt domestic regular services 
from the application of this Regulation. Such exemptions may 
be granted as from the date of application of this Regulation for 
a period no longer than 4 years, which may be renewed once. 

5. For a maximum period of 4 years from the date of appli
cation of this Regulation, Member States may, on a transparent 
and non-discriminatory basis, exempt from the application of 
this Regulation particular regular services because a significant 
part of such regular services, including at least one scheduled 
stop, is operated outside the Union. Such exemptions may be 
renewed once. 

6. Member States shall inform the Commission of 
exemptions of different types of services granted pursuant to 
paragraphs 4 and 5. The Commission shall take appropriate 
action if such an exemption is deemed not to be in accordance 
with the provisions of this Article. By 2 March 2018, the 
Commission shall submit to the European Parliament and the 
Council a report on exemptions granted pursuant to paragraphs 
4 and 5. 

7. Nothing in this Regulation shall be understood as 
conflicting with or introducing additional requirements to 
those in current legislation on technical requirements for 
buses or coaches or infrastructure or equipment at bus stops 
and terminals. 

8. This Regulation shall not affect the rights of passengers 
under Directive 90/314/EEC and shall not apply in case where a 
package tour referred to in that Directive is cancelled for 
reasons other than cancellation of a regular service. 

Article 3 

Definitions 

For the purposes of this Regulation, the following definitions 
shall apply: 

(a) ‘regular services’ means services which provide for the 
carriage of passengers by bus or coach at specified 
intervals along specified routes, passengers being picked 
up and set down at predetermined stopping points; 

(b) ‘occasional services’ means services which do not fall within 
the definition of regular services and the main characteristic 
of which is the carriage by bus or coach of groups of 
passengers constituted on the initiative of the customer 
or the carrier himself; 

(c) ‘transport contract’ means a contract of carriage between a 
carrier and a passenger for the provision of one or more 
regular or occasional services; 

(d) ‘ticket’ means a valid document or other evidence of a 
transport contract; 

(e) ‘carrier’ means a natural or legal person, other than a tour 
operator, travel agent or ticket vendor, offering transport 
by regular or occasional services to the general public; 

(f) ‘performing carrier’ means a natural or legal person other 
than the carrier, who actually performs the carriage wholly 
or partially; 

(g) ‘ticket vendor’ means any intermediary concluding 
transport contracts on behalf of a carrier; 

(h) ‘travel agent’ means any intermediary acting on behalf of a 
passenger for the conclusion of transport contracts; 

(i) ‘tour operator’ means an organiser or retailer, other than 
the carrier, within the meaning of Article 2(2) and (3) of 
Directive 90/314/EEC; 

(j) ‘disabled person’ or ‘person with reduced mobility’ means 
any person whose mobility when using transport is 
reduced as a result of any physical disability (sensory or 
locomotory, permanent or temporary), intellectual disability 
or impairment, or any other cause of disability, or as a 
result of age, and whose situation needs appropriate 
attention and adaptation to his particular needs of the 
services made available to all passengers;
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(k) ‘access conditions’ means relevant standards, guidelines and 
information on the accessibility of buses and/or of 
designated terminals including their facilities for disabled 
persons or persons with reduced mobility; 

(l) ‘reservation’ means a booking of a seat on board a bus or 
coach for a regular service at a specific departure time; 

(m) ‘terminal’ means a staffed terminal where according to the 
specified route a regular service is scheduled to stop for 
passengers to board or alight, equipped with facilities such 
as a check-in counter, waiting room or ticket office; 

(n) ‘bus stop’ means any point other than a terminal where 
according to the specified route a regular service is 
scheduled to stop for passengers to board or alight; 

(o) ‘terminal managing body’ means an organisational entity in 
a Member State responsible for the management of a 
designated terminal; 

(p) ‘cancellation’ means the non-operation of a regular service 
which was previously scheduled; 

(q) ‘delay’ means a difference between the time the regular 
service was scheduled to depart in accordance with the 
published timetable and the time of its actual departure. 

Article 4 

Tickets and non-discriminatory contract conditions 

1. Carriers shall issue a ticket to the passenger, unless other 
documents give entitlement to transport. A ticket may be issued 
in an electronic format. 

2. Without prejudice to social tariffs, the contract conditions 
and tariffs applied by carriers shall be offered to the general 
public without any direct or indirect discrimination based on 
the nationality of the final customer or on the place of estab
lishment of the carriers, or ticket vendors within the Union. 

Article 5 

Other performing parties 

1. If the performance of the obligations under this Regu
lation has been entrusted to a performing carrier, ticket 
vendor or any other person, the carrier, travel agent, tour 
operator or terminal managing body, who has entrusted such 
obligations, shall nevertheless be liable for the acts and 
omissions of that performing party. 

2. In addition, the party to whom the performance of an 
obligation has been entrusted by the carrier, travel agent, tour 
operator or terminal managing body shall be subject to the 
provisions of this Regulation with regard to the obligation 
entrusted. 

Article 6 

Exclusion of waiver 

1. Obligations to passengers pursuant to this Regulation shall 
not be limited or waived, in particular by a derogation or 
restrictive clause in the transport contract. 

2. Carriers may offer contract conditions that are more 
favourable for the passenger than the conditions laid down in 
this Regulation. 

CHAPTER II 

COMPENSATION AND ASSISTANCE IN THE EVENT OF 
ACCIDENTS 

Article 7 

Death or personal injury to passengers and loss of or 
damage to luggage 

1. Passengers shall, in accordance with applicable national 
law, be entitled to compensation for death, including reasonable 
funeral expenses, or personal injury as well as to loss of or 
damage to luggage due to accidents arising out of the use of 
the bus or coach. In case of death of a passenger, this right shall 
as a minimum apply to persons whom the passenger had, or 
would have had, a legal duty to maintain. 

2. The amount of compensation shall be calculated in 
accordance with applicable national law. Any maximum limit 
provided by national law to the compensation for death and 
personal injury or loss of or damage to luggage shall on each 
distinct occasion not be less than: 

(a) EUR 220 000 per passenger; 

(b) EUR 1 200 per item of luggage. In the event of damage to 
wheelchairs, other mobility equipment or assistive devices 
the amount of compensation shall always be equal to the 
cost of replacement or repair of the equipment lost or 
damaged. 

Article 8 

Immediate practical needs of passengers 

In the event of an accident arising out of the use of the bus or 
coach, the carrier shall provide reasonable and proportionate 
assistance with regard to the passengers’ immediate practical 
needs following the accident. Such assistance shall include, 
where necessary, accommodation, food, clothes, transport and 
the facilitation of first aid. Any assistance provided shall not 
constitute recognition of liability. 

For each passenger, the carrier may limit the total cost of 
accommodation to EUR 80 per night and for a maximum of 
2 nights.
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CHAPTER III 

RIGHTS OF DISABLED PERSONS AND PERSONS WITH 
REDUCED MOBILITY 

Article 9 

Right to transport 

1. Carriers, travel agents and tour operators shall not refuse 
to accept a reservation from, to issue or otherwise provide a 
ticket to, or to take on board, a person on the grounds of 
disability or of reduced mobility. 

2. Reservations and tickets shall be offered to disabled 
persons and persons with reduced mobility at no additional 
cost. 

Article 10 

Exceptions and special conditions 

1. Notwithstanding Article 9(1), carriers, travel agents and 
tour operators may refuse to accept a reservation from, to 
issue or otherwise provide a ticket to, or to take on board, a 
person on the grounds of disability or of reduced mobility: 

(a) in order to meet applicable safety requirements established 
by international, Union or national law, or in order to meet 
health and safety requirements established by the competent 
authorities; 

(b) where the design of the vehicle or the infrastructure, 
including bus stops and terminals, makes it physically 
impossible to take on board, alight or carry the disabled 
person or person with reduced mobility in a safe and oper
ationally feasible manner. 

2. In the event of a refusal to accept a reservation or to issue 
or otherwise provide a ticket on the grounds referred to in 
paragraph 1, carriers, travel agents and tour operators shall 
inform the person concerned about any acceptable alternative 
service operated by the carrier. 

3. If a disabled person or a person with reduced mobility, 
who holds a reservation or has a ticket and has complied with 
the requirements of point (a) of Article 14(1), is nonetheless 
refused permission to board on the grounds of his disability or 
reduced mobility, that person and any accompanying person 
pursuant to paragraph 4 of this Article shall be offered the 
choice between: 

(a) the right to reimbursement, and where relevant a return 
service free of charge to the first point of departure, as 
set out in the transport contract, at the earliest opportunity; 
and 

(b) except where not feasible, continuation of the journey or re- 
routing by reasonable alternative transport services to the 
place of destination set out in the transport contract. 

The right to reimbursement of the money paid for the ticket 
shall not be affected by the failure to notify in accordance with 
point (a) of Article 14(1). 

4. If a carrier, travel agent or tour operator refuses to accept 
a reservation from, to issue or otherwise provide a ticket to, or 
to take on board, a person on the grounds of disability or of 
reduced mobility for the reasons set out in paragraph 1, that 
person may request to be accompanied by another person of 
his own choosing who is capable of providing the assistance 
required by the disabled person or person with reduced mobility 
in order that the reasons set out in paragraph 1 no longer 
apply. 

Such an accompanying person shall be transported free of 
charge and, where feasible, seated next to the disabled person 
or person with reduced mobility. 

5. When carriers, travel agents or tour operators have 
recourse to paragraph 1, they shall immediately inform the 
disabled person or person with reduced mobility of the 
reasons therefor, and, upon request, inform the person in 
question in writing within 5 working days of the request. 

Article 11 

Accessibility and information 

1. In cooperation with organisations representative of 
disabled persons or persons with reduced mobility, carriers 
and terminal managing bodies shall, where appropriate 
through their organisations, establish, or have in place, non- 
discriminatory access conditions for the transport of disabled 
persons and persons with reduced mobility. 

2. The access conditions provided for in paragraph 1, 
including the text of international, Union or national laws 
establishing the safety requirements, on which these non- 
discriminatory access conditions are based, shall be made 
publicly available by carriers and terminal managing bodies 
physically or on the Internet, in accessible formats on request, 
in the same languages as those in which information is 
generally made available to all passengers. When providing 
this information particular attention shall be paid to the 
needs of disabled persons and persons with reduced mobility. 

3. Tour operators shall make available the access conditions 
provided for in paragraph 1 which apply to journeys included 
in package travel, package holidays and package tours which 
they organise, sell or offer for sale. 

4. The information on access conditions referred to in 
paragraphs 2 and 3 shall be physically distributed at the 
request of the passenger.
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5. Carriers, travel agents and tour operators shall ensure that 
all relevant general information concerning the journey and the 
conditions of carriage is available in appropriate and accessible 
formats for disabled persons and persons with reduced mobility 
including, where applicable, online booking and information. 
The information shall be physically distributed at the request 
of the passenger. 

Article 12 

Designation of terminals 

Member States shall designate bus and coach terminals where 
assistance for disabled persons and persons with reduced 
mobility shall be provided. Member States shall inform the 
Commission thereof. The Commission shall make available a 
list of the designated bus and coach terminals on the Internet. 

Article 13 

Right to assistance at designated terminals and on board 
buses and coaches 

1. Subject to the access conditions provided for in 
Article 11(1), carriers and terminal managing bodies shall, 
within their respective areas of competence, at terminals 
designated by Member States, provide assistance free of charge 
to disabled persons and persons with reduced mobility, at least 
to the extent specified in part (a) of Annex I. 

2. Subject to the access conditions provided for in 
Article 11(1), carriers shall, on board buses and coaches, 
provide assistance free of charge to disabled persons and 
persons with reduced mobility, at least to the extent specified 
in part (b) of Annex I. 

Article 14 

Conditions under which assistance is provided 

1. Carriers and terminal managing bodies shall cooperate in 
order to provide assistance to disabled persons and persons 
with reduced mobility on condition that: 

(a) the person’s need for such assistance is notified to carriers, 
terminal managing bodies, travel agents or tour operators at 
the latest 36 hours before the assistance is needed; and 

(b) the persons concerned present themselves at the designated 
point: 

(i) at the time stipulated in advance by the carrier which 
shall be no more than 60 minutes before the published 
departure time, unless a shorter period is agreed 
between the carrier and the passenger; or 

(ii) if no time is stipulated, no later than 30 minutes before 
the published departure time. 

2. In addition to paragraph 1, disabled persons or persons 
with reduced mobility shall notify the carrier, travel agent or 
tour operator at the time of reservation or advance purchase of 
the ticket of their specific seating needs, provided that the need 
is known at that time. 

3. Carriers, terminal managing bodies, travel agents and tour 
operators shall take all measures necessary to facilitate the 
receipt of notifications of the need for assistance made by 
disabled persons or persons with reduced mobility. This obli
gation shall apply at all designated terminals and their points of 
sale including sale by telephone and via the Internet. 

4. If no notification is made in accordance with point (a) of 
paragraph 1 and paragraph 2, carriers, terminal managing 
bodies, travel agents and tour operators shall make every 
reasonable effort to ensure that the assistance is provided in 
such a way that the disabled person or person with reduced 
mobility is able to board the departing service, to change to the 
corresponding service or to alight from the arriving service for 
which he has purchased a ticket. 

5. The terminal managing body shall designate a point inside 
or outside the terminal at which disabled persons or persons 
with reduced mobility can announce their arrival and request 
assistance. The point shall be clearly signposted and shall offer 
basic information about the terminal and assistance provided, in 
accessible formats. 

Article 15 

Transmission of information to a third party 

If travel agents or tour operators receive a notification referred 
to in point (a) of Article 14(1) they shall, within their normal 
office hours, transfer the information to the carrier or terminal 
managing body as soon as possible. 

Article 16 

Training 

1. Carriers and, where appropriate, terminal managing bodies 
shall establish disability-related training procedures, including 
instructions, and ensure that: 

(a) their personnel, other than drivers, including those 
employed by any other performing party, providing direct 
assistance to disabled persons and persons with reduced 
mobility are trained or instructed as described in parts (a) 
and (b) of Annex II; and 

(b) their personnel, including drivers, who deal directly with the 
travelling public or with issues related to the travelling 
public, are trained or instructed as described in part (a) of 
Annex II. 

2. A Member State may for a maximum period of 5 years 
from 1 March 2013 grant an exemption from the application of 
point (b) of paragraph 1 with regard to training of drivers.
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Article 17 

Compensation in respect of wheelchairs and other mobility 
equipment 

1. Carriers and terminal managing bodies shall be liable 
where they have caused loss of or damage to wheelchairs, 
other mobility equipment or assistive devices. The loss or 
damage shall be compensated by the carrier or terminal 
managing body liable for that loss or damage. 

2. The compensation referred to in paragraph 1 shall be 
equal to the cost of replacement or repair of the equipment 
or devices lost or damaged. 

3. Where necessary, every effort shall be undertaken to 
rapidly provide temporary replacement equipment or devices. 
The wheelchairs, other mobility equipment or assistive devices 
shall, where possible, have technical and functional features 
similar to those lost or damaged. 

Article 18 

Exemptions 

1. Without prejudice to Article 2(2), Member States may 
exempt domestic regular services from the application of all 
or some of the provisions of this Chapter, provided that they 
ensure that the level of protection of disabled persons and 
persons with reduced mobility under their national rules is at 
least the same as under this Regulation. 

2. Member States shall inform the Commission of 
exemptions granted pursuant to paragraph 1. The Commission 
shall take appropriate action if such an exemption is deemed 
not to be in accordance with the provisions of this Article. By 
2 March 2018, the Commission shall submit to the European 
Parliament and the Council a report on exemptions granted 
pursuant to paragraph 1. 

CHAPTER IV 

PASSENGER RIGHTS IN THE EVENT OF CANCELLATION OR 
DELAY 

Article 19 

Continuation, re-routing and reimbursement 

1. Where a carrier reasonably expects a regular service to be 
cancelled or delayed in departure from a terminal for more than 
120 minutes or in the case of overbooking, the passenger shall 
immediately be offered the choice between: 

(a) continuation or re-routing to the final destination, at no 
additional cost and under comparable conditions, as set 
out in the transport contract, at the earliest opportunity; 

(b) reimbursement of the ticket price, and, where relevant, a 
return service by bus or coach free of charge to the first 

point of departure, as set out in the transport contract, at 
the earliest opportunity. 

2. If the carrier fails to offer the passenger the choice referred 
to in paragraph 1, the passenger shall have the right to compen
sation amounting to 50 % of the ticket price, in addition to the 
reimbursement referred to in point (b) of paragraph 1. This sum 
shall be paid by the carrier within 1 month after the submission 
of the request for compensation. 

3. Where the bus or coach becomes inoperable during the 
journey, the carrier shall provide either the continuation of the 
service with another vehicle from the location of the inoperable 
vehicle, or transport from the location of the inoperable vehicle 
to a suitable waiting point or terminal from where continuation 
of the journey becomes possible. 

4. Where a regular service is cancelled or delayed in 
departure from a bus stop for more than 120 minutes, 
passengers shall have the right to the continuation or re- 
routing or reimbursement of the ticket price from the carrier, 
as referred to in paragraph 1. 

5. The payment of reimbursement provided for in point (b) 
of paragraph 1 and paragraph 4 shall be made within 14 days 
after the offer has been made or request has been received. The 
payment shall cover the full cost of the ticket at the price at 
which it was purchased, for the part or parts of the journey not 
made, and for the part or parts already made if the journey no 
longer serves any purpose in relation to the passenger’s original 
travel plan. In case of travel passes or season tickets the 
payment shall be equal to its proportional part of the full 
cost of the pass or ticket. The reimbursement shall be paid in 
money, unless the passenger accepts another form of reim
bursement. 

Article 20 

Information 

1. In the event of cancellation or delay in departure of a 
regular service, passengers departing from terminals shall be 
informed by the carrier or, where appropriate, the terminal 
managing body, of the situation as soon as possible and in 
any event no later than 30 minutes after the scheduled 
departure time, and of the estimated departure time as soon 
as this information is available. 

2. If passengers miss, according to the timetable, a 
connecting service due to a cancellation or delay, the carrier 
or, where appropriate, the terminal managing body, shall make 
reasonable efforts to inform the passengers concerned of alter
native connections. 

3. The carrier or, where appropriate, the terminal managing 
body, shall ensure that disabled persons and persons with 
reduced mobility receive the information required under 
paragraphs 1 and 2 in accessible formats.

EN L 55/8 Official Journal of the European Union 28.2.2011

126



4. Where feasible, the information required under paragraphs 
1 and 2 shall be provided by electronic means to all passengers, 
including those departing from bus stops, within the time-limit 
stipulated in paragraph 1, if the passenger has requested this 
and has provided the necessary contact details to the carrier. 

Article 21 

Assistance in case of cancelled or delayed departures 

For a journey of a scheduled duration of more than 3 hours the 
carrier shall, in case of cancellation or delay in departure from a 
terminal of more than 90 minutes, offer the passenger free of 
charge: 

(a) snacks, meals or refreshments in reasonable relation to the 
waiting time or delay, provided they are available on the bus 
or in the terminal, or can reasonably be supplied; 

(b) a hotel room or other accommodation as well as assistance 
to arrange transport between the terminal and the place of 
accommodation in cases where a stay of 1 or more nights 
becomes necessary. For each passenger, the carrier may limit 
the total cost of accommodation, not including transport to 
and from the terminal and place of accommodation, to EUR 
80 per night and for a maximum of 2 nights. 

In applying this Article the carrier shall pay particular attention 
to the needs of disabled persons and persons with reduced 
mobility and any accompanying persons. 

Article 22 

Further claims 

Nothing in this Chapter shall preclude passengers from seeking 
damages in accordance with national law before national courts 
in respect of loss resulting from cancellation or delay of regular 
services. 

Article 23 

Exemptions 

1. Articles 19 and 21 shall not apply to passengers with 
open tickets as long as the time of departure is not specified, 
except for passengers holding a travel pass or a season ticket. 

2. Point (b) of Article 21 shall not apply where the carrier 
proves that the cancellation or delay is caused by severe weather 
conditions or major natural disasters endangering the safe 
operation of bus or coach services. 

CHAPTER V 

GENERAL RULES ON INFORMATION AND COMPLAINTS 

Article 24 

Right to travel information 

Carriers and terminal managing bodies shall, within their 
respective areas of competence, provide passengers with 

adequate information throughout their travel. Where feasible, 
this information shall be provided in accessible formats upon 
request. 

Article 25 

Information on passenger rights 

1. Carriers and terminal managing bodies shall, within their 
respective areas of competence, ensure that passengers are 
provided with appropriate and comprehensible information 
regarding their rights under this Regulation at the latest on 
departure. This information shall be provided at terminals and 
where applicable, on the Internet. At the request of a disabled 
person or person with reduced mobility the information shall 
be provided, where feasible, in an accessible format. This 
information shall include contact details of the enforcement 
body or bodies designated by the Member State pursuant to 
Article 28(1). 

2. In order to comply with the information requirement 
referred to in paragraph 1, carriers and terminal managing 
bodies may use a summary of the provisions of this Regulation 
prepared by the Commission in all the official languages of the 
institutions of the European Union and made available to them. 

Article 26 

Complaints 

Carriers shall set up or have in place a complaint handling 
mechanism for the rights and obligations set out in this Regu
lation. 

Article 27 

Submission of complaints 

Without prejudice to claims for compensation in accordance 
with Article 7, if a passenger covered by this Regulation 
wants to make a complaint to the carrier, he shall submit it 
within 3 months from the date on which the regular service 
was performed or when a regular service should have been 
performed. Within 1 month of receiving the complaint, the 
carrier shall give notice to the passenger that his complaint 
has been substantiated, rejected or is still being considered. 
The time taken to provide the final reply shall not be longer 
than 3 months from the receipt of the complaint. 

CHAPTER VI 

ENFORCEMENT AND NATIONAL ENFORCEMENT BODIES 

Article 28 

National enforcement bodies 

1. Each Member State shall designate a new or existing body 
or bodies responsible for the enforcement of this Regulation as 
regards regular services from points situated on its territory and 
regular services from a third country to such points. Each body 
shall take the measures necessary to ensure compliance with 
this Regulation.
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Each body shall, in its organisation, funding decisions, legal 
structure and decision making, be independent of carriers, 
tour operators and terminal managing bodies. 

2. Member States shall inform the Commission of the body 
or bodies designated in accordance with this Article. 

3. Any passenger may submit a complaint, in accordance 
with national law, to the appropriate body designated under 
paragraph 1, or to any other appropriate body designated by 
a Member State, about an alleged infringement of this Regu
lation. 

A Member State may decide that the passenger as a first step 
shall submit a complaint to the carrier in which case the 
national enforcement body or any other appropriate body 
designated by the Member State shall act as an appeal body 
for complaints not resolved under Article 27. 

Article 29 

Report on enforcement 

By 1 June 2015 and every 2 years thereafter, the enforcement 
bodies designated pursuant to Article 28(1) shall publish a 
report on their activity in the previous 2 calendar years, 
containing in particular a description of actions taken in 
order to implement this Regulation and statistics on complaints 
and sanctions applied. 

Article 30 

Cooperation between enforcement bodies 

National enforcement bodies as referred to in Article 28(1) 
shall, whenever appropriate, exchange information on their 
work and decision-making principles and practices. The 
Commission shall support them in this task. 

Article 31 

Penalties 

Member States shall lay down rules on penalties applicable to 
infringements of the provisions of this Regulation and shall take 

all the measures necessary to ensure that they are implemented. 
The penalties provided for shall be effective, proportionate and 
dissuasive. Member States shall notify those rules and measures 
to the Commission by 1 March 2013 and shall notify it without 
delay of any subsequent amendment affecting them. 

CHAPTER VII 

FINAL PROVISIONS 

Article 32 

Report 

The Commission shall report to the European Parliament and 
the Council by 2 March 2016 on the operation and effects of 
this Regulation. The report shall be accompanied, where 
necessary, by legislative proposals implementing in further 
detail the provisions of this Regulation, or amending it. 

Article 33 

Amendment to Regulation (EC) No 2006/2004 

In the Annex to Regulation (EC) No 2006/2004 the following 
point is added: 

‘19. Regulation (EU) No 181/2011 of the European 
Parliament and of the Council of 16 February 2011 
on the rights of passengers in bus and coach 
transport (*). 

___________ 
(*) OJ L 55, 28.2.2011, p. 1’. 

Article 34 

Entry into force 

This Regulation shall enter into force on the 20th day following 
its publication in the Official Journal of the European Union. 

It shall apply from 1 March 2013. 

This Regulation shall be binding in its entirety and directly applicable in all Member States. 

Done at Strasbourg, 16 February 2011. 

For the European Parliament 
The President 

J. BUZEK 

For the Council 
The President 
MARTONYI J.

EN L 55/10 Official Journal of the European Union 28.2.2011

128



ANNEX I 

ASSISTANCE PROVIDED TO DISABLED PERSONS AND PERSONS WITH REDUCED MOBILITY 

(a) Assistance at designated terminals 

Assistance and arrangements necessary to enable disabled persons and persons with reduced mobility to: 

— communicate their arrival at the terminal and their request for assistance at designated points, 

— move from the designated point to the check-in counter, waiting room and embarkation area, 

— board the vehicle, with the provision of lifts, wheelchairs or other assistance needed, as appropriate, 

— load their luggage, 

— retrieve their luggage, 

— alight from the vehicle, 

— carry a recognised assistance dog on board a bus or coach, 

— proceed to the seat; 

(b) Assistance on board 

Assistance and arrangements necessary to enable disabled persons and persons with reduced mobility to: 

— be provided with essential information on a journey in accessible formats subject to request made by the 
passenger, 

— board/alight during pauses in a journey, if there are personnel other than the driver on board.
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ANNEX II 

DISABILITY-RELATED TRAINING 

(a) Disability-awareness training 

Training of staff that deal directly with the travelling public includes: 

— awareness of and appropriate responses to passengers with physical, sensory (hearing and visual), hidden or 
learning disabilities, including how to distinguish between the different abilities of persons whose mobility, 
orientation, or communication may be reduced, 

— barriers faced by disabled persons and persons with reduced mobility, including attitudinal, environmental/physical 
and organisational barriers, 

— recognised assistance dogs, including the role and the needs of an assistance dog, 

— dealing with unexpected occurrences, 

— interpersonal skills and methods of communication with deaf people and people with hearing impairments, people 
with visual impairments, people with speech impairments, and people with a learning disability, 

— how to handle wheelchairs and other mobility aids carefully so as to avoid damage (if any, for all staff who are 
responsible for luggage handling); 

(b) Disability-assistance training 

Training of staff directly assisting disabled persons and persons with reduced mobility includes: 

— how to help wheelchair users make transfers into and out of a wheelchair, 

— skills for providing assistance to disabled persons and persons with reduced mobility travelling with a recognised 
assistance dog, including the role and the needs of those dogs, 

— techniques for escorting visually impaired passengers and for the handling and carriage of recognised assistance 
dogs, 

— an understanding of the types of equipment which can assist disabled persons and persons with reduced mobility 
and a knowledge of how to handle such an equipment, 

— the use of boarding and alighting assistance equipment used and knowledge of the appropriate boarding and 
alighting assistance procedures that safeguard the safety and dignity of disabled persons and persons with reduced 
mobility, 

— understanding of the need for reliable and professional assistance. Also awareness of the potential of certain 
disabled passengers to experience feelings of vulnerability during travel because of their dependence on the 
assistance provided, 

— a knowledge of first aid.
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(1)

(2)

(3)

(4)

17.12.2010 EN Official Journal of the European Union L 334/1

I 

(Legislative acts) 

REGULATIONS 

�  

REGULATION (EU) No 1177/2010 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

of 24�November 2010

concerning the rights of passengers when travelling by sea and inland waterway and amending 
Regulation (EC) No 2006/2004

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EURO
PEAN UNION,

Having regard to the Treaty on the Functioning of the European 
Union, and in particular Articles�91(1) and�100(2) thereof,

Having regard to the proposal from the European Commission,

Having regard to the opinion of the European Economic and 
Social Committee

(1)� OJ�C�317, 23.12.2009, p.�89.

,

After consulting the Committee of the Regions,

Acting in accordance with the ordinary legislative procedure

(2)� Position of the European Parliament of 23� April 2009 (OJ� C� 184� E,
8.7.2010, p.�293), position of the Council at first reading of 11�March
2010 (OJ� C� 122� E, 11.5.2010, p.� 19), position of the European Par
liament of 6�July 2010 (not yet published in the Official Journal) and
decision of the Council of 11�October 2010.

,

Whereas:

(1) Action by the Union in the field of maritime and inland 
waterway transport should aim, among other things, at 
ensuring a high level of protection for passengers that is 
comparable with other modes of transport. Moreover, full 
account should be taken of the requirements of consumer 
protection in general.

(2) Since the maritime and inland waterway passenger is the 
weaker party to the transport contract, all passengers 

should be granted a minimum level of protection. Noth
ing should prevent carriers from offering contract condi
tions more favourable for the passenger than the 
conditions laid down in this Regulation. At the same time, 
the aim of this Regulation is not to interfere in commer
cial business-to-business relationships concerning the 
transport of goods. In particular, agreements between a 
road haulier and a carrier should not be construed as trans
port contracts for the purposes of this Regulation and 
should therefore not give the road haulier or its employees 
the right to compensation under this Regulation in the case 
of delays.

(3) The protection of passengers should cover not only pas
senger services between ports situated in the territory of 
the Member States, but also passenger services between 
such ports and ports situated outside the territory of the 
Member States, taking into account the risk of distortion of 
competition on the passenger transport market. Therefore 
the term ‘Union carrier’ should, for the purposes of this 
Regulation, be interpreted as broadly as possible, but with
out affecting other legal acts of the Union, such as Council 
Regulation (EEC) No 4056/86 of 22�December 1986 lay
ing down detailed rules for the application of Articles� 85 
and�86 of the Treaty to maritime transport

(3)� OJ�L�378, 31.12.1986, p.�4.

 and Council 
Regulation (EEC) No 3577/92 of 7�December 1992 apply
ing the principle of freedom to provide services to mari
time transport within Member States (maritime 
cabotage)

(4)� OJ�L�364, 12.12.1992, p.�7.

.
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(4) The internal market for maritime and inland waterway pas
senger services should benefit citizens in general. Conse
quently, disabled persons and persons with reduced 
mobility, whether caused by disability, age or any other 
factor, should have opportunities for using passenger ser
vices and cruises that are comparable to those of other citi
zens. Disabled persons and persons with reduced mobility 
have the same rights as all other citizens with regard to free 
movement, freedom of choice and non-discrimination.

(5) Member States should promote the use of public transport 
and the use of integrated tickets in order to optimise the 
use and interoperability of the various transport modes 
and operators.

(6) In the light of Article�9 of the United Nations Convention 
on the Rights of Persons with Disabilities and in order to 
give disabled persons and persons with reduced mobility 
opportunities for maritime and inland waterway travel 
comparable to those of other citizens, rules for non-
discrimination and assistance during their journey should 
be established. Those persons should therefore be accepted 
for carriage and not refused transport, except for reasons 
which are justified on the grounds of safety and established 
by the competent authorities. They should enjoy the right 
to assistance in ports and on board passenger ships. In the 
interests of social inclusion, the persons concerned should 
receive this assistance free of charge. Carriers should estab
lish access conditions, preferably using the European stan
dardisation system.

(7) In deciding on the design of new ports and terminals, and 
as part of major refurbishments, the bodies responsible for 
those facilities should take into account the needs of dis
abled persons and persons with reduced mobility, in par
ticular with regard to accessibility, paying particular 
consideration to ‘design for all’ requirements. Carriers 
should take such needs into account when deciding on the 
design of new and newly refurbished passenger ships in 
accordance with Directive 2006/87/EC of the European 
Parliament and of the Council of 12�December 2006 lay
ing down technical requirements for inland waterway ves
sels

(1)� OJ�L�389, 30.12.2006, p.�1.

 and Directive 2009/45/EC of the European 
Parliament and of the Council of 6� May 2009 on safety 
rules and standards for passenger ships

(2)� OJ�L�163, 25.6.2009, p.�1.

.

(8) Assistance given at ports situated in the territory of a Mem
ber State should, among other things, enable disabled per
sons and persons with reduced mobility to proceed from a 

designated point of arrival at a port to a passenger ship and 
from a passenger ship to a designated point of departure 
at a port, including embarking and disembarking.

(9) In organising assistance to disabled persons and persons 
with reduced mobility, and the training of their personnel, 
carriers should cooperate with organisations representative 
of disabled persons or persons with reduced mobility. In 
that work they should also take into account the relevant 
provisions of the International Convention and Code on 
Standards of Training, Certification and Watchkeeping for 
Seafarers as well as the Recommendation of the Interna
tional Maritime Organisation (IMO) on the design and 
operation of passenger ships to respond to elderly and dis
abled persons’ needs.

(10) The provisions governing the embarkation of disabled per
sons or persons with reduced mobility should be without 
prejudice to the general provisions applicable to the embar
kation of passengers laid down by the international, Union 
or national rules in force.

(11) Legal acts of the Union on passenger rights should take 
into account the needs of passengers, in particular those of 
disabled persons and persons with reduced mobility, to use 
different transport modes and to transfer smoothly 
between different modes, subject to the applicable safety 
regulations for the operation of ships.

(12) Passengers should be adequately informed in the event of 
cancellation or delay of any passenger service or cruise. 
That information should help passengers to make the nec
essary arrangements and, if needed, to obtain information 
about alternative connections.

(13) Inconvenience experienced by passengers due to the can
cellation or long delay of their journey should be reduced. 
To this end, passengers should be adequately looked after 
and should be able to cancel their journey and have their 
tickets reimbursed or to obtain re-routing under satisfac
tory conditions. Adequate accommodation for passengers 
may not necessarily consist of hotel rooms but also of any 
other suitable accommodation that is available, depending 
in particular on the circumstances relating to each specific 
situation, the passengers’ vehicles and the characteristics of 
the ship. In this respect and in duly justified cases of 
extraordinary and urgent circumstances, carriers should be 
able to take full advantage of the available relevant facili
ties, in cooperation with civil authorities.
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(14) Carriers should provide for the payment of compensation 
for passengers in the event of the cancellation or delay of a 
passenger service based on a percentage of the ticket price, 
except when the cancellation or delay occurs due to 
weather conditions endangering the safe operation of the 
ship or to extraordinary circumstances which could not 
have been avoided even if all reasonable measures had been 
taken.

(15) Carriers should, in accordance with generally accepted 
principles, bear the burden of proving that the cancellation 
or delay was caused by such weather conditions or extraor
dinary circumstances.

(16) Weather conditions endangering the safe operation of the 
ship should include, but not be limited to, strong winds, 
heavy seas, strong currents, difficult ice conditions and 
extremely high or low water levels, hurricanes, tornados 
and floods.

(17) Extraordinary circumstances should include, but not be 
limited to, natural disasters such as fires and earthquakes, 
terrorist attacks, wars and military or civil armed conflicts, 
uprisings, military or illegal confiscations, labour conflicts, 
landing any sick, injured or dead person, search and res
cue operations at sea or on inland waterways, measures 
necessary to protect the environment, decisions taken by 
traffic management bodies or port authorities, or decisions 
by the competent authorities with regard to public order 
and safety as well as to cover urgent transport needs.

(18) With the involvement of stakeholders, professional asso
ciations and associations of customers, passengers, dis
abled persons and persons with reduced mobility, carriers 
should cooperate in order to adopt arrangements at 
national or European level for improving care and assis
tance offered to passengers whenever their travel is inter
rupted, notably in the event of long delays or cancellation 
of travel. National enforcement bodies should be informed 
of those arrangements.

(19) The Court of Justice of the European Union has already 
ruled that problems leading to cancellations or delays can 
be covered by the concept of extraordinary circumstances 
only to the extent that they stem from events which are 
not inherent in the normal exercise of the activity of the 
carrier concerned and are beyond its actual control. It 
should be noted that weather conditions endangering the 
safe operation of the ship are indeed beyond the actual 
control of the carrier.

(20) This Regulation should not affect the rights of passengers 
established by Council Directive 90/314/EEC of 13� June 
1990 on package travel, package holidays and package 
tours

(1)� OJ�L�158, 23.6.1990, p.�59.

. This Regulation should not apply in cases where 
a package tour is cancelled for reasons other than cancel
lation of the passenger service or the cruise.

(21) Passengers should be fully informed of their rights under 
this Regulation in formats which are accessible to every
body, so that they can effectively exercise those rights. 
Rights of passengers should include the receipt of informa
tion regarding the passenger service or cruise before and 
during the journey. All essential information provided to 
passengers should also be provided in formats accessible to 
disabled persons and persons with reduced mobility, with 
such accessible formats allowing passengers to access the 
same information using, for example, text, Braille, audio, 
video and/or electronic formats.

(22) Passengers should be able to exercise their rights by means 
of appropriate and accessible complaint procedures imple
mented by carriers and terminal operators within their 
respective areas of competence or, as the case may be, by 
the submission of complaints to the body or bodies desig
nated to that end by the Member State concerned. Carriers 
and terminal operators should respond to complaints by 
passengers within a set period of time, bearing in mind that 
the non-reaction to a complaint could be held against 
them.

(23) Taking into account the procedures established by a Mem
ber State for the submission of complaints, a complaint 
concerning assistance in a port or on board a ship should 
preferably be addressed to the body or bodies designated 
for the enforcement of this Regulation in the Member State 
where the port of embarkation is situated and, for passen
ger services from a third country, where the port of disem
barkation is situated.

(24) Member States should ensure compliance with this Regu
lation and designate a competent body or bodies to carry 
out supervision and enforcement tasks. This does not affect 
the rights of passengers to seek legal redress from courts 
under national law.

(25) The body or bodies designated for the enforcement of this 
Regulation should be independent of commercial interests. 
Each Member State should appoint at least one body 
which, when applicable, should have the power and capa
bility to investigate individual complaints and
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to facilitate dispute settlement. Passengers should be 
entitled to receive a substantiated reply from the desig
nated body, within a reasonable period of time. Given the 
importance of reliable statistics for the enforcement of this 
Regulation, in particular to ensure coherent application 
throughout the Union, the reports prepared by those bod
ies should if possible include statistics on complaints and 
their outcome.

(26) Member States should lay down penalties applicable to 
infringements of this Regulation and ensure that those 
penalties are applied. Those penalties should be effective, 
proportionate and dissuasive.

(27) Since the objectives of this Regulation, namely to ensure a 
high level of protection of and assistance to passengers 
throughout the Member States and to ensure that eco
nomic agents operate under harmonised conditions in the 
internal market, cannot be sufficiently achieved by the 
Member States and can therefore, by reason of the scale 
and effects of the action, be better achieved at Union level, 
the Union may adopt measures, in accordance with the 
principle of subsidiarity as set out in Article�5 of the Treaty 
on European Union. In accordance with the principle of 
proportionality as set out in that Article, this Regulation 
does not go beyond what is necessary in order to achieve 
those objectives.

(28) The enforcement of this Regulation should be based on 
Regulation (EC) No 2006/2004 of the European Parlia
ment and of the Council of 27�October 2004 on coopera
tion between national authorities responsible for the 
enforcement of consumer protection laws (the Regulation 
on consumer protection cooperation)

(1)� OJ�L�364, 9.12.2004, p.�1.

. That Regulation 
should therefore be amended accordingly.

(29) Directive 95/46/EC of the European Parliament and of the 
Council of 24�October 1995 on the protection of individu
als with regard to the processing of personal data and on 
the free movement of such data

(2)� OJ�L�281, 23.11.1995, p.�31.

 should be strictly 
respected and enforced in order to guarantee respect for 
the privacy of natural and legal persons, and to ensure that 
the information and reports requested serve solely to fulfil 
the obligations laid down in this Regulation and are not 
used to the detriment of such persons.

(30) This Regulation respects the fundamental rights and 
observes the principles recognised in particular by the 
Charter of Fundamental Rights of the European Union, as 
referred to in Article�6 of the Treaty on European Union,

HAVE ADOPTED THIS REGULATION:

CHAPTER I

GENERAL PROVISIONS

Article�1

Subject matter

This Regulation establishes rules for sea and inland waterway 
transport as regards the following:

(a) non-discrimination between passengers with regard to trans
port conditions offered by carriers;

(b) non-discrimination and assistance for disabled persons and 
persons with reduced mobility;

(c) the rights of passengers in cases of cancellation or delay;

(d) minimum information to be provided to passengers;

(e) the handling of complaints;

(f) general rules on enforcement.

Article�2

Scope

1. This Regulation shall apply in respect of passengers 
travelling: 

(a) on passenger services where the port of embarkation is situ
ated in the territory of a Member State;

(b) on passenger services where the port of embarkation is situ
ated outside the territory of a Member State and the port of 
disembarkation is situated in the territory of a Member State, 
provided that the service is operated by a Union carrier as 
defined in Article�3(e);

(c) on a cruise where the port of embarkation is situated in the 
territory of a Member State. However, Articles�16(2), 18, 19 
and�20(1) and�(4) shall not apply to those passengers.

2. This Regulation shall not apply in respect of passengers 
travelling: 

(a) on ships certified to carry up to�12 passengers;

(b) on ships which have a crew responsible for the operation of 
the ship composed of not more than three persons or where 
the distance of the overall passenger service is less than 
500�metres, one way;

(c) on excursion and sightseeing tours other than cruises; or
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(d) on ships not propelled by mechanical means as well as origi
nal, and individual replicas of, historical passenger ships 
designed before 1965, built predominantly with the original 
materials, certified to carry up to�36 passengers.

3. Member States may, for a period of 2 years from 18�Decem
ber 2012, exempt from the application of this Regulation seago
ing ships of less than 300 gross tons operated in domestic 
transport, provided that the rights of passengers under this Regu
lation are adequately ensured under national law.

4. Member States may exempt from the application of this 
Regulation passenger services covered by public service obliga
tions, public service contracts or integrated services provided that 
the rights of passengers under this Regulation are comparably 
guaranteed under national law.

5. Without prejudice to Directive 2006/87/EC and to Direc
tive 2009/45/EC, nothing in this Regulation shall be understood 
as constituting technical requirements imposing obligations on 
carriers, terminal operators or other entities to modify or replace 
ships, infrastructure, ports or port terminals.

Article� 3

Definitions

For the purposes of this Regulation, the following definitions shall 
apply:

(a) ‘disabled person’ or ‘person with reduced mobility’ means any 
person whose mobility when using transport is reduced as a 
result of any physical disability (sensory or locomotor, per
manent or� temporary), intellectual disability or impairment, 
or any other cause of disability, or as a result of age, and 
whose situation needs appropriate attention and adaptation 
to his particular needs of the service made available to all 
passengers;

(b) ‘territory of a Member State’ means a territory to which the 
Treaty on the Functioning of the European Union applies as 
referred to in Article� 355 thereof, under the conditions set 
out therein;

(c) ‘access conditions’ means relevant standards, guidelines and 
information on the accessibility of port terminals and ships 
including their facilities for disabled persons or persons with 
reduced mobility;

(d) ‘carrier’ means a natural or legal person, other than a tour 
operator, travel agent or ticket vendor, offering transport by 
passenger services or cruises to the general public;

(e) ‘Union carrier’ means a carrier established within the terri
tory of a Member State or offering transport by passenger 
services operated to or from the territory of a Member State;

(f) ‘passenger service’ means a commercial passenger transport 
service by sea or inland waterways operated according to a 
published timetable;

(g) ‘integrated services’ means interconnected transport services 
within a determined geographical area with a single informa
tion service, ticketing scheme and timetable;

(h) ‘performing carrier’ means a person, other than the carrier, 
who actually performs the carriage wholly or partially;

(i) ‘inland waterway’ means a natural or artificial navigable 
inland body of water, or system of interconnected bodies of 
water, used for transport, such as lakes, rivers or canals or 
any combination of these;

(j) ‘port’ means a place or a geographical area made up of such 
improvement works and facilities as to permit the reception 
of ships from which passengers regularly embark or 
disembark;

(k) ‘port terminal’ means a terminal, staffed by a carrier or a ter
minal operator, in a port with facilities, such as check-in,
ticket counters or lounges, and staff for the embarkation or
disembarkation of passengers travelling on passenger services
or on a cruise;

(l) ‘ship’ means a vessel used for navigation at sea or on inland
waterways;

(m) ‘transport contract’ means a contract of carriage between a
carrier and a passenger for the provision of one or more pas
senger services or cruises;

(n) ‘ticket’ means a valid document or other evidence of a trans
port contract;

(o) ‘ticket vendor’ means any retailer concluding transport con
tracts on behalf of a carrier;

(p) ‘travel agent’ means any retailer acting on behalf of a passen
ger or a tour operator for the conclusion of transport
contracts;

(q) ‘tour operator’ means an organiser or retailer, other than a
carrier, within the meaning of Article�2(2) and� (3) of Direc
tive 90/314/EEC;

(r) ‘reservation’ means a booking of a specific departure of a pas
senger service or a cruise;
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(s) ‘terminal operator’ means a private or public body in the ter
ritory of a Member State responsible for the administration
and management of a port terminal;

(t) ‘cruise’ means a transport service by sea or inland waterway,
operated exclusively for the purpose of pleasure or recre
ation, supplemented by accommodation and other facilities,
exceeding two overnight stays on board;

(u) ‘shipping incident’ means shipwreck, capsizing, collision or
stranding of the ship, explosion or fire in the ship, or defect
in the ship.

Article�4

Tickets and non-discriminatory contract conditions

1. Carriers shall issue a ticket to the passenger, unless under
national law other documents give entitlement to transport. A
ticket may be issued in an electronic format.

2. Without prejudice to social tariffs, the contract conditions
and tariffs applied by carriers or ticket vendors shall be offered to
the general public without any direct or indirect discrimination
based on the nationality of the final customer or on the place of
establishment of carriers or ticket vendors within the Union.

Article� 5

Other performing parties

1. Where the performance of the obligations under this Regu
lation has been entrusted to a performing carrier, ticket vendor or
any other person, the carrier, travel agent, tour operator or ter
minal operator who has entrusted such obligations shall never
theless be liable for the acts and omissions of that performing
party, acting within that party’s scope of employment.

2. In addition to paragraph�1, the party to whom the perfor
mance of an obligation has been entrusted by the carrier, travel
agent, tour operator or terminal operator shall be subject to the
provisions of this Regulation, including provisions on liabilities
and defences, with regard to the obligation entrusted.

Article�6

Exclusion of waiver

Rights and obligations pursuant to this Regulation shall not be
waived or limited, in particular by a derogation or restrictive
clause in the transport contract.

CHAPTER II

RIGHTS OF DISABLED PERSONS AND PERSONS WITH
REDUCED MOBILITY

Article�7

Right to transport

1. Carriers, travel agents and tour operators shall not refuse to
accept a reservation, to issue or otherwise provide a ticket or to
embark persons on the grounds of disability or of reduced mobil
ity as such.

2. Reservations and tickets shall be offered to disabled persons
and persons with reduced mobility at no additional cost under the
same conditions that apply to all other passengers.

Article�8

Exceptions and special conditions

1. By way of derogation from Article� 7(1), carriers, travel
agents and tour operators may refuse to accept a reservation from,
to issue or otherwise provide a ticket to or to embark a disabled
person or person with reduced mobility: 

(a) in order to meet applicable safety requirements established
by international, Union or national law or in order to meet
safety requirements established by the competent authorities;

(b) where the design of the passenger ship or port infrastructure
and equipment, including port terminals, makes it impossible
to carry out the embarkation, disembarkation or carriage of
the said person in a safe or operationally feasible manner.

2. In the event of a refusal to accept a reservation or to issue
or otherwise provide a ticket on the grounds referred to in para
graph�1, carriers, travel agents and tour operators shall make all
reasonable efforts to propose to the person concerned an accept
able alternative transport on a passenger service or a cruise oper
ated by the carrier.

3. Where a disabled person or a person with reduced mobil
ity, who holds a reservation or has a ticket and has complied with
the requirements referred to in Article�11(2), is nonetheless denied
embarkation on the basis of this Regulation, that person, and any
accompanying person referred to in paragraph� 4 of this Article,
shall be offered the choice between the right to reimbursement
and re-routing as provided for in Annex�I. The right to the option
of a return journey or re-routing shall be conditional upon all
safety requirements being met.
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4. Where strictly necessary and under the same conditions set
out in paragraph�1, carriers, travel agents and tour operators may
require that a disabled person or person with reduced mobility be
accompanied by another person who is capable of providing the
assistance required by the disabled person or person with reduced
mobility. As regards passenger services, such an accompanying
person shall be carried free of charge.

5. When carriers, travel agents and tour operators have
recourse to paragraphs�1 or�4, they shall immediately inform the
disabled person or person with reduced mobility of the specific
reasons therefor. On request, those reasons shall be notified to the
disabled person or person with reduced mobility in writing, no
later than five working days after the request. In the event of
refusal according to paragraph�1(a), reference shall be made to the
applicable safety requirements.

Article� 9

Accessibility and information

1. In cooperation with organisations representative of disabled
persons or persons with reduced mobility, carriers and terminal
operators shall, where appropriate through their organisations,
establish, or have in place, non-discriminatory access conditions
for the transport of disabled persons and persons with reduced
mobility and accompanying persons. The access conditions shall
upon request be communicated to national enforcement bodies.

2. The access conditions provided for in paragraph�1 shall be
made publicly available by carriers and terminal operators physi
cally or on the Internet, in accessible formats on request, and in
the same languages as those in which information is generally
made available to all passengers. Particular attention shall be paid
to the needs of disabled persons and persons with reduced
mobility.

3. Tour operators shall make available the access conditions
provided for in paragraph�1 which apply to journeys included in
package travel, package holidays and package tours which they
organise, sell or offer for sale.

4. Carriers, travel agents and tour operators shall ensure that
all relevant information, including online reservation and infor
mation, concerning the conditions of carriage, journey informa
tion and access conditions is available in appropriate and
accessible formats for disabled persons and persons with reduced
mobility. Persons needing assistance shall receive confirmation of
such assistance by any means available, including electronic
means or Short Message Service (SMS).

Article�10

Right to assistance in ports and on board ships

Subject to the access conditions provided for in Article�9(1), car
riers and terminal operators shall, within their respective areas of
competence, provide assistance free of charge to disabled persons

and persons with reduced mobility, as specified in Annexes� II
and�III, in ports, including embarkation and disembarkation, and
on board ships. The assistance shall, if possible, be adapted to the
individual needs of the disabled person or person with reduced
mobility.

Article�11

Conditions under which assistance is provided

1. Carriers and terminal operators shall, within their respec
tive areas of competence, provide assistance to disabled persons
and persons with reduced mobility as set out in Article� 10 pro
vided that: 

(a) the carrier or the terminal operator is notified, by any means
available, including electronic means or SMS, of the person’s
need for such assistance at the latest 48�hours before the
assistance is needed, unless a shorter period is agreed between
the passenger and the carrier or terminal operator; and

(b) the disabled person or person with reduced mobility presents
himself at the port or at the designated point as referred to in
Article�12(3):

(i) at a time stipulated in writing by the carrier which shall
not be more than 60�minutes before the published
embarkation time; or

(ii) if no embarkation time is stipulated, no later than
60�minutes before the published departure time, unless
a shorter period is agreed between the passenger and the
carrier or terminal operator.

2. In addition to paragraph�1, disabled persons or persons with
reduced mobility shall notify the carrier, at the time of reserva
tion or advance purchase of the ticket, of their specific needs with
regard to accommodation, seating or services required or their
need to bring medical equipment, provided the need is known at
that time.

3. A notification made in accordance with paragraphs� 1(a)
and� 2� may always be submitted to the travel agent or the tour
operator from which the ticket was purchased. Where the ticket
permits multiple journeys, one notification shall be sufficient pro
vided that adequate information on the timing of subsequent
journeys is provided. The passenger shall receive a confirmation
stating that the assistance needs have been notified as required in
accordance with paragraphs�1(a) and�2.

4. Where no notification is made in accordance with para
graphs�1(a) and�2, carriers and terminal operators shall nonethe
less make all reasonable efforts to ensure that the assistance is
provided in such a way that the disabled person or person with
reduced mobility is able to embark, disembark and travel on the
ship.
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5. Where a disabled person or person with reduced mobility is
accompanied by a recognised assistance dog, that dog shall be
accommodated together with that person, provided that the car
rier, travel agent or tour operator is notified in accordance with
applicable national rules on the carriage of recognised assistance
dogs on board passenger ships, where such rules exist.

Article�12

Reception of notifications and designation of meeting
points

1. Carriers, terminal operators, travel agents and tour opera
tors shall take all measures necessary for the request for notifica
tions, and for the reception of notifications made in accordance
with Article�11(1)(a) and�11(2). That obligation shall apply at all
their points of sale, including sale by telephone and over the
Internet.

2. If travel agents or tour operators receive the notification
referred to in paragraph� 1 they shall, within their normal office
hours, transfer the information to the carrier or terminal opera
tor without delay.

3. Carriers and terminal operators shall designate a point
inside or outside port terminals at which disabled persons or per
sons with reduced mobility can announce their arrival and request
assistance. That point shall be clearly signposted and shall offer
basic information about the port terminal and assistance pro
vided, in accessible formats.

Article�13

Quality standards for assistance

1. Terminal operators and carriers operating port terminals or
passenger services with a total of more than 100�000 commer
cial passenger movements during the previous calendar year shall,
within their respective areas of competence, set quality standards
for the assistance specified in Annexes�II and�III and shall, where
appropriate through their organisations, determine resource
requirements for meeting those standards, in cooperation with
organisations representative of disabled persons or persons with
reduced mobility.

2. In setting quality standards, full account shall be taken of
internationally recognised policies and codes of conduct concern
ing facilitation of the transport of disabled persons or persons
with reduced mobility, notably the IMO’s Recommendation on
the design and operation of passenger ships to respond to elderly
and disabled persons’ needs.

3. The quality standards provided for in paragraph�1 shall be
made publicly available by terminal operators and carriers physi
cally or on the Internet in accessible formats and in the same lan
guages as those in which information is generally made available
to all passengers.

Article�14

Training and instructions

Without prejudice to the International Convention and Code on
Standards of Training, Certification and Watchkeeping for Seafar
ers and to the regulations adopted under the Revised Convention
for Rhine Navigation and the Convention regarding the Regime
of Navigation on the Danube, carriers and, where appropriate, ter
minal operators shall establish disability-related training proce
dures, including instructions, and ensure that:

(a) their personnel, including those employed by any other per
forming party, providing direct assistance to disabled persons
and persons with reduced mobility are trained or instructed
as described in Annex�IV, Parts A and B;

(b) their personnel who are otherwise responsible for the reser
vation and selling of tickets or embarkation and disembarka
tion, including those employed by any other performing
party, are trained or instructed as described in Annex�IV, Part
A; and

(c) the categories of personnel referred to in points� (a) and� (b)
maintain their competences, for example through instruc
tions or refresher training courses when appropriate.

Article�15

Compensation in respect of mobility equipment or other
specific equipment

1. Carriers and terminal operators shall be liable for loss suf
fered as a result of the loss of or damage to mobility equipment
or other specific equipment, used by a disabled person or person
with reduced mobility, if the incident which caused the loss was
due to the fault or neglect of the carrier or the terminal operator.
The fault or neglect of the carrier shall be presumed for loss caused
by a shipping incident.

2. The compensation referred to in paragraph� 1 shall corre
spond to the replacement value of the equipment concerned or,
where applicable, to the costs relating to repairs.

3. Paragraphs� 1 and� 2 shall not apply if Article� 4 of Regula
tion (EC) No 392/2009 of the European Parliament and of the
Council of 23�April 2009 on the liability of carriers of passengers
by sea in the event of accidents

(1)� OJ�L�131, 28.5.2009, p.�24.

 applies.

4. Moreover, every effort shall be undertaken to rapidly pro
vide temporary replacement equipment which is a suitable
alternative.
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CHAPTER III

OBLIGATIONS OF CARRIERS AND TERMINAL OPERATORS IN
THE EVENT OF INTERRUPTED TRAVEL

Article�16

Information in the event of cancelled or delayed
departures

1. In the case of a cancellation or a delay in departure of a pas
senger service or a cruise, passengers departing from port termi
nals or, if possible, passengers departing from ports shall be
informed by the carrier or, where appropriate, by the terminal
operator, of the situation as soon as possible and in any event no
later than 30�minutes after the scheduled time of departure, and
of the estimated departure time and estimated arrival time as soon
as that information is available.

2. If passengers miss a connecting transport service due to a
cancellation or delay, the carrier and, where appropriate, the ter
minal operator shall make reasonable efforts to inform the pas
sengers concerned of alternative connections.

3. The carrier or, where appropriate, the terminal operator,
shall ensure that disabled persons or persons with reduced mobil
ity receive the information required under paragraphs�1 and�2 in
accessible formats.

Article�17

Assistance in the event of cancelled or delayed departures

1. Where a carrier reasonably expects the departure of a pas
senger service or a cruise to be cancelled or delayed for more than
90�minutes beyond its scheduled time of departure, passengers
departing from port terminals shall be offered free of charge
snacks, meals or refreshments in reasonable relation to the wait
ing time, provided they are available or can reasonably be
supplied.

2. In the case of a cancellation or a delay in departure where a
stay of one or more nights or a stay additional to that intended
by the passenger becomes necessary, where and when physically
possible, the carrier shall offer passengers departing from port ter
minals, free of charge, adequate accommodation on board, or
ashore, and transport to and from the port terminal and place of
accommodation in addition to the snacks, meals or refreshments
provided for in paragraph�1. For each passenger, the carrier may
limit the total cost of accommodation ashore, not including trans
port to and from the port terminal and place of accommodation,
to EUR�80 per night, for a maximum of three nights.

3. In applying paragraphs� 1 and� 2, the carrier shall pay par
ticular attention to the needs of disabled persons and persons
with reduced mobility and any accompanying persons.

Article�18

Re-routing and reimbursement in the event of cancelled or
delayed departures

1. Where a carrier reasonably expects a passenger service to be
cancelled or delayed in departure from a port terminal for more
than 90�minutes, the passenger shall immediately be offered the
choice between: 

(a) re-routing to the final destination, under comparable condi
tions, as set out in the transport contract, at the earliest
opportunity and at no additional cost;

(b) reimbursement of the ticket price and, where relevant, a
return service free of charge to the first point of departure, as
set out in the transport contract, at the earliest opportunity.

2. Where a passenger service is cancelled or delayed in depar
ture from a port for more than 90�minutes, passengers shall have
the right to such re-routing or reimbursement of the ticket price
from the carrier.

3. The payment of the reimbursement provided for in para
graphs�1(b) and� 2 shall be made within 7 days, in cash, by elec
tronic bank transfer, bank order or bank cheque, of the full cost
of the ticket at the price at which it was purchased, for the part or
parts of the journey not made, and for the part or parts already
made where the journey no longer serves any purpose in relation
to the passenger’s original travel plan. Where the passenger
agrees, the full reimbursement may also be paid in the form of
vouchers and/or other services in an amount equivalent to the
price for which the ticket was purchased, provided that the con
ditions are flexible, particularly regarding the period of validity
and the destination.

Article�19

Compensation of the ticket price in the event of delay in
arrival

1. Without losing the right to transport, passengers may
request compensation from the carrier if they are facing a delay
in arrival at the final destination as set out in the transport con
tract. The minimum level of compensation shall be 25�% of the
ticket price for a delay of at least: 

(a) 1�hour in the case of a scheduled journey of up to�4�hours;

(b) 2�hours in the case of a scheduled journey of more than
4�hours, but not exceeding 8�hours;

(c) 3�hours in the case of a scheduled journey of more than
8�hours, but not exceeding 24�hours; or

(d) 6�hours in the case of a scheduled journey of more than
24�hours.

If the delay exceeds double the time set out in points�(a) to�(d), the
compensation shall be 50�% of the ticket price.
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2. Passengers who hold a travel pass or a season ticket and
who encounter recurrent delays in arrival during its period of
validity may request adequate compensation in accordance with
the carrier’s compensation arrangements. These arrangements
shall state the criteria for determining delay in arrival and for cal
culation of compensation.

3. Compensation shall be calculated in relation to the price
which the passenger actually paid for the delayed passenger
service.

4. Where the transport is for a return journey, compensation
for delay in arrival on either the outward or the return leg shall
be calculated in relation to half of the price paid for the transport
by that passenger service.

5. The compensation shall be paid within 1 month after the
submission of the request for compensation. The compensation
may be paid in vouchers and/or other services, provided that the
conditions are flexible, particularly regarding the period of valid
ity and the destination. The compensation shall be paid in money
at the request of the passenger.

6. The compensation of the ticket price shall not be reduced
by financial transaction costs such as fees, telephone costs or
stamps. Carriers may introduce a minimum threshold under
which payments for compensation will not be paid. This thresh
old shall not exceed EUR�6.

Article�20

Exemptions

1. Articles� 17, 18 and� 19 shall not apply to passengers with
open tickets as long as the time of departure is not specified,
except for passengers holding a travel pass or a season ticket.

2. Articles� 17 and� 19 shall not apply if the passenger is
informed of the cancellation or delay before the purchase of the
ticket or if the cancellation or delay is caused by the fault of the
passenger.

3. Article� 17(2) shall not apply where the carrier proves that
the cancellation or delay is caused by weather conditions endan
gering the safe operation of the ship.

4. Article�19 shall not apply where the carrier proves that the
cancellation or delay is caused by weather conditions endanger
ing the safe operation of the ship or by extraordinary circum
stances hindering the performance of the passenger service which
could not have been avoided even if all reasonable measures had
been taken.

Article�21

Further claims

Nothing in this Regulation shall preclude passengers from seek
ing damages in accordance with national law in respect of loss
resulting from cancellation or delay of transport services before
national courts, including under Directive 90/314/EEC.

CHAPTER IV

GENERAL RULES ON INFORMATION AND COMPLAINTS

Article�22

Right to travel information

Carriers and terminal operators shall, within their respective areas
of competence, provide passengers with adequate information
throughout their travel in formats which are accessible to every
body and in the same languages as those in which information is
generally made available to all passengers. Particular attention
shall be paid to the needs of disabled persons and persons with
reduced mobility.

Article� 23

Information on passenger rights

1. Carriers, terminal operators and, when applicable, port
authorities, shall, within their respective areas of competence,
ensure that information on the rights of passengers under this
Regulation is publicly available on board ships, in ports, if pos
sible, and in port terminals. The information shall be provided as
far as possible in accessible formats and in the same languages as
those in which information is generally made available to all pas
sengers. When that information is provided particular attention
shall be paid to the needs of disabled persons and persons with
reduced mobility.

2. In order to comply with the information requirement
referred to in paragraph�1, carriers, terminal operators and, when
applicable, port authorities, may use a summary of the provisions
of this Regulation prepared by the Commission in all the official
languages of the institutions of the European Union and made
available to them.

3. Carriers, terminal operators and, when applicable, port
authorities shall inform passengers in an appropriate manner on
board ships, in ports, if possible, and in port terminals, of the con
tact details of the enforcement body designated by the Member
State concerned pursuant to Article�25(1).
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Article�24

Complaints

1. Carriers and terminal operators shall set up or have in place
an accessible complaint-handling mechanism for rights and obli
gations covered by this Regulation.

2. Where a passenger covered by this Regulation wants to
make a complaint to the carrier or terminal operator, he shall sub
mit it within 2 months from the date on which the service was
performed or when a service should have been performed. Within
1 month of receiving the complaint, the carrier or terminal opera
tor shall give notice to the passenger that his complaint has been
substantiated, rejected or is still being considered. The time taken
to provide the final reply shall not be longer than 2 months from
the receipt of a complaint.

CHAPTER V

ENFORCEMENT AND NATIONAL ENFORCEMENT BODIES

Article�25

National enforcement bodies

1. Each Member State shall designate a new or existing body
or bodies responsible for the enforcement of this Regulation as
regards passenger services and cruises from ports situated on its
territory and passenger services from a third country to such
ports. Each body shall take the measures necessary to ensure com
pliance with this Regulation. 

Each body shall, in its organisation, funding decisions, legal struc
ture and decision-making, be independent of commercial
interests. 

2. Member States shall inform the Commission of the body or
bodies designated in accordance with this Article.

3. Any passenger may submit a complaint, in accordance with
national law, to the competent body designated under para
graph�1, or to any other competent body designated by a Mem
ber State, about an alleged infringement of this Regulation. The
competent body shall provide passengers with a substantiated
reply to their complaint within a reasonable period of time. 

A Member State may decide: 

(a) that the passenger as a first step shall submit the complaint
covered by this Regulation to the carrier or terminal opera
tor; and/or

(b) that the national enforcement body or any other competent
body designated by the Member State shall act as an appeal
body for complaints not resolved under Article�24.

4. Member States that have chosen to exempt certain services
pursuant to Article� 2(4) shall ensure that a comparable mecha
nism of enforcement of passenger rights is in place.

Article�26

Report on enforcement

By 1� June 2015 and every 2 years thereafter, the enforcement
bodies designated pursuant to Article�25 shall publish a report on
their activity in the previous two calendar years, containing in
particular a description of actions taken in order to implement the
provisions of this Regulation, details of sanctions applied and sta
tistics on complaints and sanctions applied.

Article�27

Cooperation between enforcement bodies

National enforcement bodies referred to in Article� 25(1) shall
exchange information on their work and decision-making prin
ciples and practice to the extent necessary for the coherent appli
cation of this Regulation. The Commission shall support them in
that task.

Article�28

Penalties

The Member States shall lay down rules on penalties applicable to
infringements of the provisions of this Regulation and shall take
all the measures necessary to ensure that they are implemented.
The penalties provided for shall be effective, proportionate and
dissuasive. Member States shall notify those rules and measures to
the Commission by 18�December 2012 and shall notify it with
out delay of any subsequent amendment affecting them.

CHAPTER VI

FINAL PROVISIONS

Article�29

Report

The Commission shall report to the European Parliament and to
the Council by 19� December 2015 on the operation and the
effects of this Regulation. The report shall be accompanied where
necessary by legislative proposals implementing in further detail
the provisions of this Regulation, or amending it.

141



(*)

L 334/12 EN Official Journal of the European Union 17.12.2010

Article�30

Amendment to Regulation (EC) No 2006/2004

In the Annex to Regulation (EC) No 2006/2004 the following
point shall be added:

‘18. Regulation (EU) No 1177/2010 of the European Parliament
and of the Council of 24� November 2010 concerning the
rights of passengers when travelling by sea and inland
waterway .

(*) OJ�L�334,�17.12.2010, p.�1.’

Article�31

Entry into force

This Regulation shall enter into force on the 20th day following
its publication in the Official Journal of the European Union.

It shall apply from 18�December 2012.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Strasbourg, 24�November 2010.

For the European Parliament
The President

J. BUZEK

For the Council
The President
O. CHASTEL

142



17.12.2010 EN Official Journal of the European Union L 334/13

ANNEX�I

RIGHT TO REIMBURSEMENT OR RE-ROUTING FOR DISABLED PERSONS AND PERSONS WITH 
REDUCED MOBILITY AS REFERRED TO IN ARTICLE�8

1. Where reference is made to this Annex, disabled persons and persons with reduced mobility shall be offered the choice 
between: 

(a) — reimbursement within 7 days, paid in cash, by electronic bank transfer, bank order or bank cheque, of the full 
cost of the ticket at the price at which it was purchased, for the part or parts of the journey not made, and for 
the part or parts already made if the journey no longer serves any purpose in relation to the passenger’s origi
nal travel plan, plus, where relevant, 

— a return service to the first point of departure, at the earliest opportunity; or 

(b) re-routing to the final destination as set out in the transport contract, at no additional cost and under comparable 
conditions, at the earliest opportunity; or

(c) re-routing to the final destination as set out in the transport contract, under comparable conditions, at a later date 
at the passenger’s convenience, subject to availability of tickets.

2. Paragraph�1(a) shall also apply to passengers whose journeys form part of a package, except for the right to reimburse
ment where such a right arises under Directive 90/314/EEC. 

3. When, in the case where a town, city or region is served by several ports, a carrier offers a passenger a journey to an 
alternative port to that for which the reservation was made, the carrier shall bear the cost of transferring the passenger 
from that alternative port either to that for which the reservation was made, or to another nearby destination agreed 
with the passenger. 
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ANNEX�II

ASSISTANCE IN PORTS, INCLUDING EMBARKATION AND DISEMBARKATION, AS REFERRED TO IN 
ARTICLES�10 AND�13

1. Assistance and arrangements necessary to enable disabled persons and persons with reduced mobility to: 

— communicate their arrival at a port terminal or, if possible, a port and their request for assistance, 

— move from an entry point to the check-in counter, if any, or to the ship, 

— check in and register baggage, if necessary, 

— proceed from the check-in counter, if any, to the ship, through emigration and security points, 

— embark the ship, with the provision of lifts, wheelchairs or other assistance needed, as appropriate, 

— proceed from the ship door to their seats/area, 

— store and retrieve baggage on the ship, 

— proceed from their seats to the ship door, 

— disembark from the ship, with the provision of lifts, wheelchairs or other assistance needed, as appropriate, 

— retrieve baggage, if necessary, and proceed through immigration and customs points, 

— proceed from the baggage hall or the disembarkation point to a designated point of exit, 

— if required, make their way to the toilet facilities (if any).

2. Where a disabled person or person with reduced mobility is assisted by an accompanying person, that person must, if 
requested, be allowed to provide the necessary assistance in the port and with embarking and disembarking. 

3. Handling of all necessary mobility equipment, including equipment such as electric wheelchairs. 

4. Temporary replacement of damaged or lost mobility equipment with equipment which is a suitable alternative. 

5. Ground handling of recognised assistance dogs, when relevant. 

6. Communication in accessible formats of information needed to embark and disembark. 
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ANNEX�III

ASSISTANCE ON BOARD SHIPS AS REFERRED TO IN ARTICLES�10 AND�13

1. Carriage of recognised assistance dogs on board the ship, subject to national regulations. 

2. Carriage of medical equipment and of the mobility equipment necessary for the disabled person or person with reduced 
mobility, including electric wheelchairs. 

3. Communication of essential information concerning a route in accessible formats. 

4. Making all reasonable efforts to arrange seating to meet the needs of disabled persons or persons with reduced mobility 
on request and subject to safety requirements and availability. 

5. If required, assistance in moving to toilet facilities (if any). 

6. Where a disabled person or person with reduced mobility is assisted by an accompanying person, the carrier shall make 
all reasonable efforts to give such person a seat or a cabin next to the disabled person or person with reduced mobility. 
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ANNEX�IV

DISABILITY-RELATED TRAINING, INCLUDING INSTRUCTIONS, AS REFERRED TO IN ARTICLE�14

A.� Disability-awareness training, including instructions

Disability-awareness training, including instructions, includes:

— awareness of and appropriate responses to passengers with physical, sensory (hearing and�visual), hidden or learn
ing disabilities, including how to distinguish between the different abilities of persons whose mobility, orientation 
or communication may be reduced, 

— barriers faced by disabled persons and persons with reduced mobility, including attitudinal, environmental/physical 
and organisational barriers, 

— recognised assistance dogs, including the role and the needs of an assistance dog, 

— dealing with unexpected occurrences, 

— interpersonal skills and methods of communication with people with hearing impairments, visual impairments or 
speech impairments and people with a learning disability, 

— general awareness of IMO guidelines relating to the Recommendation on the design and operation of passenger 
ships to respond to elderly and disabled persons’ needs.

B.� Disability-assistance training, including instructions

Disability-assistance training, including instructions, includes:

— how to help wheelchair users make transfers into and out of a wheelchair, 

— skills for providing assistance to disabled persons and persons with reduced mobility travelling with a recognised 
assistance dog, including the role and the needs of those dogs, 

— techniques for escorting passengers with visual impairments and for the handling and carriage of recognised assis
tance dogs, 

— an understanding of the types of equipment which can assist disabled persons and persons with reduced mobility 
and a knowledge of how to carefully handle such equipment, 

— the use of boarding and deboarding assistance equipment used and knowledge of the appropriate boarding and 
deboarding assistance procedures that safeguard the safety and dignity of disabled persons and persons with 
reduced mobility, 

— understanding of the need for reliable and professional assistance. Also awareness of the potential of certain dis
abled persons and persons with reduced mobility to experience feelings of vulnerability during travel because of 
their dependence on the assistance provided, 

— a knowledge of first aid.

146



147



148



149373373373



150374374374374



151



152



153



154



155



156



157



158



159



160



161



162



163



164



165



166



167



168



169



170



171



172



173



174



I

(Acts whose publication is obligatory)

REGULATION (EC) No 1107/2006 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

of 5 July 2006

concerning the rights of disabled persons and persons with reduced mobility when travelling by air

(Text with EEA relevance)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to the Treaty establishing the European Commu-
nity, and in particular Article 80(2) thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Economic and
Social Committee (1),

Having consulted of the Committee of the Regions,

Acting in accordance with the procedure laid down in Article 251
of the Treaty (2),

Whereas:

(1) The single market for air services should benefit citizens in
general. Consequently, disabled persons and persons with
reduced mobility, whether caused by disability, age or any
other factor, should have opportunities for air travel
comparable to those of other citizens. Disabled persons
and persons with reduced mobility have the same right as
all other citizens to free movement, freedom of choice and
non-discrimination. This applies to air travel as to other
areas of life.

(2) Disabled persons and persons with reduced mobility should
therefore be accepted for carriage and not refused transport
on the grounds of their disability or lack of mobility, except
for reasons which are justified on the grounds of safety and
prescribed by law. Before accepting reservations from
disabled persons or persons with reduced mobility, air
carriers, their agents and tour operators should make all
reasonable efforts to verify whether there is a reason which
is justified on the grounds of safety and which would
prevent such persons being accommodated on the flights
concerned.

(3) This Regulation should not affect other rights of passengers
established by Community legislation and notably Council
Directive 90/314/EEC of 13 June 1990 on package travel,
package holidays and package tours (3) and Regulation (EC)
No 261/2004 of the European Parliament and of the
Council of 11 February 2004 establishing common rules
on compensation and assistance to air passengers in the
event of denied boarding and of cancellation or long delay
of flights (4) . Where the same event would give rise to the
same right of reimbursement or rebooking under either of
those legislative acts as well as under this Regulation, the
person so entitled should be allowed to exercise that right
once only, at his or her discretion.

(4) In order to give disabled persons and persons with reduced
mobility opportunities for air travel comparable to those of
other citizens, assistance to meet their particular needs
should be provided at the airport as well as on board
aircraft, by employing the necessary staff and equipment. In
the interests of social inclusion, the persons concerned
should receive this assistance without additional charge.

(5) Assistance given at airports situated in the territory of a
Member State to which the Treaty applies should, among
other things, enable disabled persons and persons with
reduced mobility to proceed from a designated point of
arrival at an airport to an aircraft and from the aircraft to a
designated point of departure from the airport, including
embarking and disembarking. These points should be
designated at least at the main entrances to terminal
buildings, in areas with check-in counters, in train, light rail,
metro and bus stations, at taxi ranks and other drop-off
points, and in airport car parks. The assistance should be
organised so as to avoid interruption and delay, while
ensuring high and equivalent standards throughout the
Community and making best use of resources, whatever
airport or air carrier is involved.

26.7.2006 EN Official Journal of the European Union L 204/1

(1) OJ C 24, 31.1.2006, p. 12.
(2) Opinion of the European Parliament of 15 December 2005 (not yet

published in the Official Journal), and Council Decision of 9 June
2006.

(3) OJ L 158, 23.6.1990, p. 59.
(4) OJ L 46, 17.2.2004, p. 1.
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(6) To achieve these aims, ensuring high quality assistance at
airports should be the responsibility of a central body. As
managing bodies of airports play a central role in providing
services throughout their airports, they should be given this
overall responsibility.

(7) Managing bodies of airports may provide the assistance to
disabled persons and persons with reduced mobility
themselves. Alternatively, in view of the positive role
played in the past by certain operators and air carriers,
managing bodies may contract with third parties for the
supply of this assistance, without prejudice to the
application of relevant rules of Community law, including
those on public procurement.

(8) Assistance should be financed in such a way as to spread
the burden equitably among all passengers using an airport
and to avoid disincentives to the carriage of disabled
persons and persons with reduced mobility. A charge levied
on each air carrier using an airport, proportionate to the
number of passengers it carries to or from the airport,
appears to be the most effective way of funding.

(9) With a view to ensuring, in particular, that the charges
levied on an air carrier are commensurate with the
assistance provided to disabled persons and persons with
reduced mobility, and that these charges do not serve to
finance activities of the managing body other than those
relating to the provision of such assistance, the charges
should be adopted and applied in full transparency. Council
Directive 96/67/EC of 15 October 1996 on access to the
groundhandling market at Community airports (1) and in
particular the provisions on separation of accounts, should
therefore apply where this does not conflict with this
Regulation.

(10) In organising the provision of assistance to disabled persons
and persons with reduced mobility, and the training of their
personnel, airports and air carriers should have regard to
document 30 of the European Civil Aviation Conference
(ECAC), Part I, Section 5 and its associated annexes, in
particular the Code of Good Conduct in Ground Handling
for Persons with Reduced Mobility as set out in Annex J
thereto at the time of adoption of this Regulation.

(11) In deciding on the design of new airports and terminals,
and as part of major refurbishments, managing bodies of
airports should, where possible, take into account the needs
of disabled persons and persons with reduced mobility.
Similarly, air carriers should, where possible, take such
needs into account when deciding on the design of new and
newly refurbished aircraft.

(12) Directive 95/46/EC of the European Parliament and of the
Council of 24 October 1995 on the protection of
individuals with regard to the processing of personal data
and on the free movement of such data (2) should be strictly
enforced in order to guarantee respect for the privacy of
disabled persons and persons with reduced mobility, and
ensure that the information requested serves merely to fulfil
the assistance obligations laid down in this Regulation and
is not used against passengers seeking the service in
question.

(13) All essential information provided to air passengers should
be provided in alternative formats accessible to disabled
persons and persons with reduced mobility, and should be
in at least the same languages as the information made
available to other passengers.

(14) Where wheelchairs or other mobility equipment or assistive
devices are lost or damaged during handling at the airport
or during transport on board aircraft, the passenger to
whom the equipment belongs should be compensated, in
accordance with rules of international, Community and
national law.

(15) Member States should supervise and ensure compliance
with this Regulation and designate an appropriate body to
carry out enforcement tasks. This supervision does not
affect the rights of disabled persons and persons with
reduced mobility to seek legal redress from courts under
national law.

(16) It is important that a disabled person or person with
reduced mobility who considers that this Regulation has
been infringed be able to bring the matter to the attention
of the managing body of the airport or to the attention of
the air carrier concerned, as the case may be. If the disabled
person or person with reduced mobility cannot obtain
satisfaction in such way, he or she should be free to make a
complaint to the body or bodies designated to that end by
the relevant Member State.

(17) Complaints concerning assistance given at an airport
should be addressed to the body or bodies designated for
the enforcement of this Regulation by the Member State
where the airport is situated. Complaints concerning
assistance given by an air carrier should be addressed to
the body or bodies designated for the enforcement of this
Regulation by the Member State which has issued the
operating licence to the air carrier.

L 204/2 EN Official Journal of the European Union 26.7.2006

(1) OJ L 272, 25.10.1996, p. 36. Directive as amended by Regulation
(EC) No 1882/2003 of the European Parliament and of the Council
(OJ L 284, 31.10.2003, p. 1).

(2) OJ L 281, 23.11.1995, p. 31. Directive as amended by Regulation
(EC) No 1882/2003.
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(18) Member States should lay down penalties applicable to
infringements of this Regulation and ensure that those
penalties are applied. The penalties, which could include
ordering the payment of compensation to the person
concerned, should be effective, proportionate and dissua-
sive.

(19) Since the objectives of this Regulation, namely to ensure
high and equivalent levels of protection and assistance
throughout the Member States and to ensure that economic
agents operate under harmonised conditions in a single
market, cannot sufficiently be achieved by the Member
States and can therefore, by reason of the scale or effects of
the action, be better achieved at Community level, the
Community may adopt measures, in accordance with the
principle of subsidiarity as set out in Article 5 of the Treaty.
In accordance with the principle of proportionality as set
out in that Article, this Regulation does not go beyond
what is necessary in order to achieve those objectives.

(20) This Regulation respects the fundamental rights and
observes the principles recognised in particular by the
Charter of Fundamental Rights of the European Union.

(21) Arrangements for greater cooperation over the use of
Gibraltar airport were agreed in London on 2 December
1987 by the Kingdom of Spain and the United Kingdom of
Great Britain and Northern Ireland in a joint declaration by
the Ministers of Foreign Affairs of the two countries. Such
arrangements have yet to enter into operation,

HAVE ADOPTED THIS REGULATION:

Article 1

Purpose and scope

1. This Regulation establishes rules for the protection of and
provision of assistance to disabled persons and persons with
reduced mobility travelling by air, both to protect them against
discrimination and to ensure that they receive assistance.

2. The provisions of this Regulation shall apply to disabled
persons and persons with reduced mobility, using or intending to
use commercial passenger air services on departure from, on
transit through, or on arrival at an airport, when the airport is
situated in the territory of a Member State to which the Treaty
applies.

3. Articles 3, 4 and 10 shall also apply to passengers departing
from an airport situated in a third country to an airport situated
in the territory of a Member State to which the Treaty applies, if
the operating carrier is a Community air carrier.

4. This Regulation shall not affect the rights of passengers
established by Directive 90/314/EEC and under Regulation (EC)
No 261/2004.

5. In so far as the provisions of this Regulation conflict with
those of Directive 96/67/EC, this Regulation shall prevail.

6. Application of this Regulation to Gibraltar airport is
understood to be without prejudice to the respective legal
positions of the Kingdom of Spain and the United Kingdom of
Great Britain and Northern Ireland with regard to the dispute
over sovereignty over the territory in which the airport is
situated.

7. Application of this Regulation to Gibraltar airport shall be
suspended until the arrangements included in the Joint
Declaration made by the Foreign Ministers of the Kingdom of
Spain and the United Kingdom of Great Britain and Northern
Ireland on 2 December 1987 enter into operation. The
Governments of Spain and of the United Kingdom shall inform
the Council of the date of entry into operation.

Article 2

Definitions

For the purposes of this Regulation the following definitions
shall apply:

(a) ‘disabled person’ or ‘person with reduced mobility’ means
any person whose mobility when using transport is reduced
due to any physical disability (sensory or locomotor,
permanent or temporary), intellectual disability or impair-
ment, or any other cause of disability, or age, and whose
situation needs appropriate attention and the adaptation to
his or her particular needs of the service made available to
all passengers;

(b) ‘air carrier’ means an air transport undertaking with a valid
operating licence;

(c) ‘operating air carrier’ means an air carrier that performs or
intends to perform a flight under a contract with a
passenger or on behalf of another person, legal or natural,
having a contract with that passenger;

(d) ‘Community air carrier’ means an air carrier with a valid
operating licence granted by a Member State in accordance
with Council Regulation (EEC) No 2407/92 of 23 July 1992
on licensing of air carriers (1);

(e) ‘tour operator’ means, with the exception of an air carrier,
an organiser or retailer within the meaning of Article 2(2)
and (3) of Directive 90/314/EEC;

(f) ‘managing body of the airport’ or ‘managing body’ means a
body which notably has as its objective under national
legislation the administration and management of airport
infrastructures, and the coordination and control of the
activities of the various operators present in an airport or
airport system;
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(g) ‘airport user’ means any natural or legal person responsible
for the carriage of passengers by air from or to the airport
in question;

(h) ‘Airport Users Committee’ means a committee of repre-
sentatives of airport users or organisations representing
them;

(i) ‘reservation’ means the fact that the passenger has a ticket,
or other proof, which indicates that the reservation has
been accepted and registered by the air carrier or tour
operator;

(j) ‘airport’ means any area of land specially adapted for the
landing, taking-off and manoeuvres of aircraft, including
ancillary installations which these operations may involve
for the requirements of aircraft traffic and services
including installations needed to assist commercial air
services;

(k) ‘airport car park’ means a car park, within the airport
boundaries or under the direct control of the managing
body of an airport, which directly serves the passengers
using that airport;

(l) ‘commercial passenger air service’ means a passenger air
transport service operated by an air carrier through a
scheduled or non‑scheduled flight offered to the general
public for valuable consideration, whether on its own or as
part of a package.

Article 3

Prevention of refusal of carriage

An air carrier or its agent or a tour operator shall not refuse, on
the grounds of disability or of reduced mobility:

(a) to accept a reservation for a flight departing from or
arriving at an airport to which this Regulation applies;

(b) to embark a disabled person or a person with reduced
mobility at such an airport, provided that the person
concerned has a valid ticket and reservation.

Article 4

Derogations, special conditions and information

1. Notwithstanding the provisions of Article 3, an air carrier or
its agent or a tour operator may refuse, on the grounds of
disability or of reduced mobility, to accept a reservation from or
to embark a disabled person or a person with reduced mobility:

(a) in order to meet applicable safety requirements established
by international, Community or national law or in order to
meet safety requirements established by the authority that
issued the air operator's certificate to the air carrier
concerned;

(b) if the size of the aircraft or its doors makes the embarkation
or carriage of that disabled person or person with reduced
mobility physically impossible.

In the event of refusal to accept a reservation on the grounds
referred to under points (a) or (b) of the first subparagraph, the
air carrier, its agent or the tour operator shall make reasonable
efforts to propose an acceptable alternative to the person in
question.

A disabled person or a person with reduced mobility who has
been denied embarkation on the grounds of his or her disability
or reduced mobility and any person accompanying this person
pursuant to paragraph 2 of this Article shall be offered the right
to reimbursement or re-routing as provided for in Article 8 of
Regulation (EC) No 261/2004. The right to the option of a return
flight or re-routing shall be conditional upon all safety
requirements being met.

2. Under the same conditions referred to in paragraph 1, first
subparagraph, point (a), an air carrier or its agent or a tour
operator may require that a disabled person or person with
reduced mobility be accompanied by another person who is
capable of providing the assistance required by that person.

3. An air carrier or its agent shall make publicly available, in
accessible formats and in at least the same languages as the
information made available to other passengers, the safety rules
that it applies to the carriage of disabled persons and persons
with reduced mobility, as well as any restrictions on their
carriage or on that of mobility equipment due to the size of
aircraft. A tour operator shall make such safety rules and
restrictions available for flights included in package travel,
package holidays and package tours which it organises, sells or
offers for sale.

4. When an air carrier or its agent or a tour operator exercises a
derogation under paragraphs 1 or 2, it shall immediately inform
the disabled person or person with reduced mobility of the
reasons therefor. On request, an air carrier, its agent or a tour
operator shall communicate these reasons in writing to the
disabled person or person with reduced mobility, within five
working days of the request.

Article 5

Designation of points of arrival and departure

1. In cooperation with airport users, through the Airport Users
Committee where one exists, and relevant organisations
representing disabled persons and persons with reduced
mobility, the managing body of an airport shall, taking account
of local conditions, designate points of arrival and departure
within the airport boundary or at a point under the direct
control of the managing body, both inside and outside terminal
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buildings, at which disabled persons or persons with reduced
mobility can, with ease, announce their arrival at the airport and
request assistance.

2. The points of arrival and departure referred to in
paragraph 1, shall be clearly signed and shall offer basic
information about the airport, in accessible formats.

Article 6

Transmission of information

1. Air carriers, their agents and tour operators shall take all
measures necessary for the receipt, at all their points of sale in
the territory of the Member States to which the Treaty applies,
including sale by telephone and via the Internet, of notifications
of the need for assistance made by disabled persons or persons
with reduced mobility.

2. When an air carrier or its agent or a tour operator receives a
notification of the need for assistance at least 48 hours before the
published departure time for the flight, it shall transmit the
information concerned at least 36 hours before the published
departure time for the flight:

(a) to the managing bodies of the airports of departure, arrival
and transit, and

(b) to the operating air carrier, if a reservation was not made
with that carrier, unless the identity of the operating air
carrier is not known at the time of notification, in which
case the information shall be transmitted as soon as
practicable.

3. In all cases other than those mentioned in paragraph 2, the
air carrier or its agent or tour operator shall transmit the
information as soon as possible.

4. As soon as possible after the departure of the flight, an
operating air carrier shall inform the managing body of the
airport of destination, if situated in the territory of a Member
State to which the Treaty applies, of the number of disabled
persons and persons with reduced mobility on that flight
requiring assistance specified in Annex I and of the nature of that
assistance.

Article 7

Right to assistance at airports

1. When a disabled person or person with reduced mobility
arrives at an airport for travel by air, the managing body of the
airport shall be responsible for ensuring the provision of the
assistance specified in Annex I in such a way that the person is
able to take the flight for which he or she holds a reservation,
provided that the notification of the person's particular needs for

such assistance has been made to the air carrier or its agent or
the tour operator concerned at least 48 hours before the
published time of departure of the flight. This notification shall
also cover a return flight, if the outward flight and the return
flight have been contracted with the same air carrier.

2. Where use of a recognised assistance dog is required, this
shall be accommodated provided that notification of the same is
made to the air carrier or its agent or the tour operator in
accordance with applicable national rules covering the carriage
of assistance dogs on board aircraft, where such rules exist.

3. If no notification is made in accordance with paragraph 1,
the managing body shall make all reasonable efforts to provide
the assistance specified in Annex I in such a way that the person
concerned is able to take the flight for which he or she holds a
reservation.

4. The provisions of paragraph 1 shall apply on condition that:

(a) the person presents himself or herself for check-in:

(i) at the time stipulated in advance and in writing
(including by electronic means) by the air carrier or its
agent or the tour operator, or

(ii) if no time is stipulated, not later than one hour before
the published departure time, or

(b) the person arrives at a point within the airport boundary
designated in accordance with Article 5:

(i) at the time stipulated in advance and in writing
(including by electronic means) by the air carrier or its
agent or the tour operator, or

(ii) if no time is stipulated, not later than two hours
before the published departure time.

5. When a disabled person or person with reduced mobility
transits through an airport to which this Regulation applies, or is
transferred by an air carrier or a tour operator from the flight for
which he or she holds a reservation to another flight, the
managing body shall be responsible for ensuring the provision of
the assistance specified in Annex I in such a way that the person
is able to take the flight for which he or she holds a reservation.

6. On the arrival by air of a disabled person or person with
reduced mobility at an airport to which this Regulation applies,
the managing body of the airport shall be responsible for
ensuring the provision of the assistance specified in Annex I in
such a way that the person is able to reach his or her point of
departure from the airport as referred to in Article 5.

7. The assistance provided shall, as far as possible, be
appropriate to the particular needs of the individual passenger.
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Article 8

Responsibility for assistance at airports

1. The managing body of an airport shall be responsible for
ensuring the provision of the assistance specified in Annex I
without additional charge to disabled persons and persons with
reduced mobility.

2. The managing body may provide such assistance itself.
Alternatively, in keeping with its responsibility, and subject
always to compliance with the quality standards referred to in
Article 9(1), the managing body may contract with one or more
other parties for the supply of the assistance. In cooperation with
airport users, through the Airport Users Committee where one
exists, the managing body may enter into such a contract or
contracts on its own initiative or on request, including from an
air carrier, and taking into account the existing services at the
airport concerned. In the event that it refuses such a request, the
managing body shall provide written justification.

3. The managing body of an airport may, on a non-
discriminatory basis, levy a specific charge on airport users for
the purpose of funding this assistance.

4. This specific charge shall be reasonable, cost-related,
transparent and established by the managing body of the airport
in cooperation with airport users, through the Airport Users
Committee where one exists or any other appropriate entity. It
shall be shared among airport users in proportion to the total
number of all passengers that each carries to and from that
airport.

5. The managing body of an airport shall separate the accounts
of its activities relating to the assistance provided to disabled
persons and persons with reduced mobility from the accounts of
its other activities, in accordance with current commercial
practice.

6. The managing body of an airport shall make available to
airport users, through the Airport Users Committee where one
exists or any other appropriate entity, as well as to the
enforcement body or bodies referred to in Article 14, an audited
annual overview of charges received and expenses made in
respect of the assistance provided to disabled persons and
persons with reduced mobility.

Article 9

Quality standards for assistance

1. With the exception of airports whose annual traffic is less
than 150 000 commercial passenger movements, the managing
body shall set quality standards for the assistance specified in
Annex I and determine resource requirements for meeting them,
in cooperation with airport users, through the Airport Users
Committee where one exists, and organisations representing
disabled passengers and passengers with reduced mobility.

2. In the setting of such standards, full account shall be taken
of internationally recognised policies and codes of conduct
concerning facilitation of the transport of disabled persons or
persons with reduced mobility, notably the ECAC Code of Good
Conduct in Ground Handling for Persons with Reduced Mobility.

3. The managing body of an airport shall publish its quality
standards.

4. An air carrier and the managing body of an airport may
agree that, for the passengers whom that air carrier transports to
and from the airport, the managing body shall provide assistance
of a higher standard than the standards referred to in paragraph 1
or provide services additional to those specified in Annex I.

5. For the purpose of funding either of these, the managing
body may levy a charge on the air carrier additional to that
referred to in Article 8(3), which shall be transparent, cost‑related
and established after consultation of the air carrier concerned.

Article 10

Assistance by air carriers

An air carrier shall provide the assistance specified in Annex II
without additional charge to a disabled person or person with
reduced mobility departing from, arriving at or transiting
through an airport to which this Regulation applies provided
that the person in question fulfils the conditions set out in
Article 7(1), (2) and (4).

Article 11

Training

Air carriers and airport managing bodies shall:

(a) ensure that all their personnel, including those employed by
any sub-contractor, providing direct assistance to disabled
persons and persons with reduced mobility have knowledge
of how to meet the needs of persons having various
disabilities or mobility impairments;

(b) provide disability-equality and disability-awareness training
to all their personnel working at the airport who deal
directly with the travelling public;

(c) ensure that, upon recruitment, all new employees attend
disability‑related training and that personnel receive
refresher training courses when appropriate.

Article 12

Compensation for lost or damaged wheelchairs, other
mobility equipment and assistive devices

Where wheelchairs or other mobility equipment or assistive
devices are lost or damaged whilst being handled at the airport or
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transported on board aircraft, the passenger to whom the
equipment belongs shall be compensated, in accordance with
rules of international, Community and national law.

Article 13

Exclusion of waiver

Obligations towards disabled persons and persons with reduced
mobility pursuant to this Regulation shall not be limited or
waived.

Article 14

Enforcement body and its tasks

1. Each Member State shall designate a body or bodies
responsible for the enforcement of this Regulation as regards
flights departing from or arriving at airports situated in its
territory. Where appropriate, this body or bodies shall take the
measures necessary to ensure that the rights of disabled persons
and persons with reduced mobility are respected, including
compliance with the quality standards referred to in Article 9(1).
The Member States shall inform the Commission of the body or
bodies designated.

2. Member States shall, where appropriate, provide that the
enforcement body or bodies designated under paragraph 1 shall
also ensure the satisfactory implementation of Article 8,
including as regards the provisions on charges with a view to
avoiding unfair competition. They may also designate a specific
body to that effect.

Article 15

Complaint procedure

1. A disabled person or person with reduced mobility who
considers that this Regulation has been infringed may bring the
matter to the attention of the managing body of the airport or to
the attention of the air carrier concerned, as the case may be.

2. If the disabled person or person with reduced mobility
cannot obtain satisfaction in such way, complaints may be made
to any body or bodies designated under Article 14(1), or to any

other competent body designated by a Member State, about an
alleged infringement of this Regulation.

3. A body in one Member State which receives a complaint
concerning a matter that comes under the responsibility of a
designated body of another Member State shall forward the
complaint to the body of that other Member State.

4. The Member States shall take measures to inform disabled
persons and persons with reduced mobility of their rights under
this Regulation and of the possibility of complaint to this
designated body or bodies.

Article 16

Penalties

The Member States shall lay down rules on penalties applicable
to infringements of this Regulation and shall take all the
measures necessary to ensure that those rules are implemented.
The penalties provided for must be effective, proportionate and
dissuasive. The Member States shall notify those provisions to the
Commission and shall notify it without delay of any subsequent
amendment affecting them.

Article 17

Report

The Commission shall report to the European Parliament and the
Council by 1 January 2010 at the latest on the operation and the
effects of this Regulation. The report shall be accompanied where
necessary by legislative proposals implementing in further detail
the provisions of this Regulation, or revising it.

Article 18

Entry into force

This Regulation shall enter into force on the 20th day following
that of its publication in the Official Journal of the European Union.

It shall apply with effect from 26 July 2008, except Articles 3
and 4, which shall apply with effect from 26 July 2007.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Strasbourg, 5 July 2006.

For the European Parliament
The President

J. BORRELL FONTELLES

The President
For the Council
P. LEHTOMÄKI
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ANNEX I

Assistance under the responsibility of the managing bodies of airports

Assistance and arrangements necessary to enable disabled persons and persons with reduced mobility to:

— communicate their arrival at an airport and their request for assistance at the designated points inside and outside
terminal buildings mentioned in Article 5,

— move from a designated point to the check-in counter,

— check-in and register baggage,

— proceed from the check-in counter to the aircraft, with completion of emigration, customs and security procedures,

— board the aircraft, with the provision of lifts, wheelchairs or other assistance needed, as appropriate,

— proceed from the aircraft door to their seats,

— store and retrieve baggage on the aircraft,

— proceed from their seats to the aircraft door,

— disembark from the aircraft, with the provision of lifts, wheelchairs or other assistance needed, as appropriate,

— proceed from the aircraft to the baggage hall and retrieve baggage, with completion of immigration and customs
procedures,

— proceed from the baggage hall to a designated point,

— reach connecting flights when in transit, with assistance on the air and land sides and within and between terminals as
needed,

— move to the toilet facilities if required.

Where a disabled person or person with reduced mobility is assisted by an accompanying person, this person must, if
requested, be allowed to provide the necessary assistance in the airport and with embarking and disembarking.

Ground handling of all necessary mobility equipment, including equipment such as electric wheelchairs subject to advance
warning of 48 hours and to possible limitations of space on board the aircraft, and subject to the application of relevant
legislation concerning dangerous goods.

Temporary replacement of damaged or lost mobility equipment, albeit not necessarily on a like‑for‑like basis.

Ground handling of recognised assistance dogs, when relevant.

Communication of information needed to take flights in accessible formats.
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ANNEX II

Assistance by air carriers

Carriage of recognised assistance dogs in the cabin, subject to national regulations.

In addition to medical equipment, transport of up to two pieces of mobility equipment per disabled person or person with
reduced mobility, including electric wheelchairs (subject to advance warning of 48 hours and to possible limitations of space
on board the aircraft, and subject to the application of relevant legislation concerning dangerous goods.

Communication of essential information concerning a flight in accessible formats.

The making of all reasonable efforts to arrange seating to meet the needs of individuals with disability or reduced mobility
on request and subject to safety requirements and availability.

Assistance in moving to toilet facilities if required.

Where a disabled person or person with reduced mobility is assisted by an accompanying person, the air carrier will make
all reasonable efforts to give such person a seat next to the disabled person or person with reduced mobility.
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COMMUNICATION FROM THE COMMISSION 

Communication on the scope of the liability of air carriers and airports in the event of 
destroyed, damaged or lost mobility equipment of passengers with reduced mobility 

when travelling by air.

Text with EEA-relevance 

1. BACKGROUND

On 5 July 2006, the Council and the European Parliament adopted the Regulation 1107/2006 
concerning the rights of disabled persons and persons with reduced mobility when travelling 
by air1 (hereinafter referred to as "the Regulation"). The overall objective of the Regulation is 
to ensure that disabled passengers and persons with reduced mobility (hereinafter referred to 
as PRM) are not discriminated against when travelling by air. On 30 November 2005, in the 
course of the political negotiation process on the Commission proposal, and in relation to the 
future Article 12 concerning 'Compensation for lost or damaged wheelchairs, other mobility 
equipment and assistive devices', the Commission presented an statement for the minutes2, in 
which the Commission committed to launch an study and to report on it, regarding the 
possibility of enhancing the existing rights under Community, national or international law of 
air passengers whose wheelchairs or other mobility equipment are destroyed, damaged or lost 
during handling at an airport or during transport on-board aircraft. 

The Commission published a contract notice3 for a "Study on the compensation thresholds for 
damaged or lost equipment and devices belonging to air passengers with reduced mobility"
(hereinafter referred as to "the Study"), which is available on the Commission website. The 
purpose of this Communication is to report on the outcome of the study and the possibility to 
enhance existing rights. 

2. THE SCOPE OF THE PROBLEM.

“Damaged or lost luggage is annoying. Damaged or lost mobility equipment can destroy the 
whole journey and complicate life considerably for a long time. It is a loss of independence 
and dignity4.”

A significant proportion of the current EU population has mobility problems which include 
needing a wheelchair other mobility equipment or assistive devices (hereinafter referred to as 
"mobility equipment"). The proportion of PRM within the population is likely to increase as 
the EU population ages. 

The Commission does not wish to reproduce in this Communication the data already provided 
in the study, which should be read as a complement to this Communication. Nevertheless, on 

1 OJ L 204/1 of 26.07.2006 
2 Council working document nº 15206/05 ( COD 2005/007). 
3 Contract notice 2006/S 111-118193 of 14.06.2006 
4 From a PRM association's answer to the consultants. 
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the basis of those data, the Commission notes that there are clear indications that passengers 
with reduced mobility who require mobility equipment, are travelling by air less than the 
general population. It is quite likely that fear of loss, damage or destruction of their mobility 
equipment is a contributory factor in deterring them from travelling and, therefore, preventing 
their integration in society. This fear is based on several objective reasons: 

(1) The loss or damage of wheelchairs or other mobility equipment takes away the 
independence of the PRM and affects every aspect of their daily lives until the matter 
is properly resolved. 

(2) PRM face risks to their health and safety if their mobility equipment is lost, damaged 
or destroyed, as replacements are not always provided and, even when provided, 
replacements are not always suitable for the person’s needs. 

(3) The time taken by airlines or airports to resolve practical problems presented by the 
damage or loss of mobility equipment is inappropriate given the urgency of the need. 

(4) The existing procedures and the average training level of the staff of most airlines and 
airports regarding how to act when confronted with a loss or damage of mobility 
equipment are deficient. 

(5) The financial implications of the loss, damage or destruction of mobility equipment 
present an additional risk for PRM when travelling by air in comparison with other 
passengers.

(6) The provision of compensation for damaged, destroyed or lost mobility equipment 
varies from air carrier to air carrier, and for airports 

3. OUTCOME OF THE STUDY: THE CHALLENGES

The actual number of accidents per year and per company involving incidents with mobility 
equipment is very low. The total number of relevant complaints is somewhere in the range 
between 600 and 1000 cases per year, compared to 706 million air passengers carried per year 
in the European Union5. That means a ratio between less than one and one and a half 
complaints as a maximum in a million of passengers. 

The study analyses both the experience in the USA and the situation in Europe. The two 
analysis provide a reasonable basis for believing that this estimate is close to the actual 
number. The study has also concluded that there are a number of outstanding issues regarding 
both the quantitative aspects and the qualitative aspects of the problem worth to be 
highlighted:

3.1. Quantitative objective: to reduce the number of incidents 

The number of events of destroyed, damages or lost mobility equipment of PRM is linked to 
the correct handling and stowage of mobility equipment onboard aircraft and storage at 
airports is a fundamental part of the conditions of transport of PRM in order to meet their 
needs, and a skill for which staff must be properly trained. The objective should remain to 
allow the PRM to use her/his personal device as long as possible. Ideally, the mobility 

5 705.8 million air passengers carried in the EU in 2005. 
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equipment should be handed over by the PRM and back to him at the door of the aircraft in all 
those cases where the PRM cannot use their own mobility equipment onboard. Other 
procedures may be set up when required for safety, security or practical reasons. 

The attachment to the 2001 Airline Passenger Service Commitment6, signed by the majority 
of European national carriers (hereinafter referred as to the Airline Commitment) states that 
signatory airlines must take all reasonable steps to avoid loss or damage to mobility 
equipment or other disability assistive devices; they will develop their own individual service 
plans incorporating the Airline Commitment; They will establish staff training programmes 
and introduce changes to their computer systems to implement the Airline Commitment; and 
that "PRM must be enabled to remain independent to the greatest possible extent". 

The Airport Voluntary Commitment on Air Passenger Service (hereinafter referred to as "the 
Airport Commitment"), developed by European airports under the auspices of Airports 
Council International Europe7 states that "Staff will be given appropriate training in 
understanding and meeting the needs of PRMs". The aim for the signatories was to develop 
their own individual service plans on the basis of the Commitment and to incorporate the 
appropriate provisions of the European Civil Aviation Conference (ECAC) Document 30 
(Section 5)8, and the International Civil Aviation Organisation9 (ICAO Annex 9). 

Point 5.2.3.2 of ECAC document 3010 states that "Member States should promote the 
distribution of a booklet to airline and airport operator personnel on procedures and 
facilities to be provided to assist PRM, which would contain all the necessary information 
concerning the conditions of transport of such persons and the assistance to be provided to 
them, as well as the steps to be taken by them. They should ensure that airlines include in 
their manuals all procedures concerning PRM". Point 5.5 of the same document says 
"Member States should ensure the provision at airports of a ground handling service for 
PRMs comprising: staff trained and qualified to meet their needs (…) the appropriate 
equipment to assist them."

However, those voluntary agreements are not always properly honoured. Firstly, few 
companies and airports in the EU have actually developed their own plans or customer 
policies to implement those voluntary agreements. Secondly, those that have done so have 
adopted such different plans or policies that they result in widely differing levels of protection 
for PRM. Thirdly, those plans and customer policies are not always published, which makes it 
very difficult for PRM to know what to expect in advance.

In the context of the Airport Commitment, the majority of airports spontaneously provide 
assistance to passengers with reduced mobility. However, the procedures whereby the PRM is 
allowed to get to the door of the aircraft in their own wheelchair, or receive their own 
wheelchair on arrival, vary from airport to airport 

6 The Airline Passenger Service Commitment: see article 8 and attachment 
7 ACI Europe (2001), Airport Voluntary Commitment on Air Passenger Service and its Special Protocol 

to Meet the Needs of People with Reduced Mobility. 
8 ECAC Policy Statement in the Field of Civil Aviation Facilitation (ECAC.CEAC DOC No. 30 (PART 

I) 10th Edition/December 2006 
9 Standards and Recommended Practices of the International Civil Aviation Organization (Annex 9 of the 

Chicago Convention). 
10 See footnote 8. 
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3.2. Qualitative objective: to minimise the consequences of an incident. 

3.2.1. The current lack of a common procedure leading to immediate solutions on the spot. 

The extent of damage sustained to mobility equipment can have serious implications not just 
because of its cost. The issue is also about both the time during which the PRM will be unable 
to use their equipment, and the long period until compensation is finally paid to them. The 
difficulties of establishing where to send complaints about damage and appeals for assistance 
on arrival, in what is often an unfamiliar airport, adds to the time and stress involved in 
finding even a temporary solution to the practical problems of everyday life when without 
mobility equipment. 

There are currently no international, Community or national legislation on offering immediate 
assistance to PRM whose mobility equipment has been lost, damaged or destroyed, or on how 
this immediate assistance should be provided, or what are the essential aspects of such 
assistance. 

The Airline Commitment, does not give details of how related claims for compensation are to 
be dealt with or what action should be taken on the spot when a wheelchair or other mobility 
equipment is damaged or lost.  

The majority of airports do not have a policy regarding claims for damaged or destroyed 
wheelchairs or mobility equipment. The provision of compensation and the procedures by 
which airports provide a replacement vary from airport to airport despite the existence of the 
Airport Commitment11. This may result in gaps and inconsistencies regarding replacement 
and compensation for PRM whose equipment was destroyed or damaged during the time 
when the airport is in charge. This certainly results in uncertainty and confusion for PRM, 
who never know how to act or to whom they should turn in the event of an accident involving 
their mobility equipment. 

3.2.2. The difference between the nature and the limits of the liability of airlines and the 
liability of airports.

Traditionally there has been a difference between the nature and the limits of the liability of 
the airlines and the airports. This difference may cause confusion among stakeholders. 

3.2.2.1. Transport of equipment on board an aircraft (airline liability) 

Currently, assistance to PRM is provided by air carriers in the framework of the ground-
handling. Air carriers can provide the assistance either directly, through a third company or 
through the airport when it acts as a service provider for the air carrier. Airline liability is 
currently limited by a miscellany of international conventions12, Community Regulations 

11 See footnote 6. 
12 Those conventions are: 1 -The Convention for the Unification of Certain Rules Relating to International 

Carriage by Air, signed at Warsaw on 10/1929, abbreviated: the Warsaw Convention (1929). 2 -The 
Protocol to Amend the Convention for the Unification of Certain Rules Relating to International 
Carriage by Air signed at Warsaw on 12 October 1929; signed in the Hague on 28/09/1955, 
abbreviated: The Hague Protocol (1955). 3 -The Convention for the Unification of Certain Rules for 
International Carriage by Air, signed in Montreal on 28/05/1999, abbreviated: the Montreal Convention 
(1999). 
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implementing those international conventions within the EU13, and legal or administrative 
procedures that other countries impose on EU companies that wish to enter their national 
markets. Companies may waive their limited liability and agree to compensate the full value 
of the lost mobility equipment or of its repair. 

All these legal texts operate according to the same mechanism: presumption of liability of the 
carrier in case of checked baggage14. This means that the victim will not have to prove that 
the carrier was at fault in order for the carrier’s liability to be incurred. The only thing the 
PRM needs to prove is the fact that the damage or loss occurred while the equipment was in 
the care of the carrier (also commonly referred to as the "period of transportation"). 

With regard to equipment that was checked in at the check-in counter (always by or on behalf 
of the carrier) and consequently labelled as luggage, it is quite clear that the period of 
transportation starts at the moment the check–in procedure starts. The same holds true for 
luggage that is “a delivery at cabin”. Although the equipment can be labelled prior to being 
actually handed over to the carrier (at the gate or at the door of the aircraft), the liability of the 
carrier should only be triggered at the moment the equipment is physically handed over to the 
carrier (be it at the boarding gate or at the door of the aircraft). 

3.2.2.2. Handling of the equipment at an airport (airport liability). 

Airports have assumed the responsibility for providing assistance to PRM since the 
Regulation fully came into effect on 26 July 2008. Airport liability is, in principle, not 
limited15 and it is established according to national liability/tort law. This fact that the 
applicable legal framework is different as between airports and airlines results in two big 
differences in the nature of their respective liability: First of all, as a rule, airport liability is 
based on a proven fault by the airport managing body. Secondly, whereas airport liability is 
not limited, airline liability definitely is. This means that, in the case of airports, the PRM will 
have to prove the fault of the wrongdoer before a court if the airport does not accept the claim 
(not so if the air carrier is responsible), but can recover the full damages (not so if the air 
carrier is liable, since its liability is normally limited). 

3.2.3. Compensation: amount and procedure. 

For a long time, PRM organisations have been pressing for unlimited liability in cases of 
incidents regarding mobility equipment both during handling at an airport or during transfer 
on-board aircraft. This approach is driven by the high cost of modern mobility equipment16

and the relatively low limit of current liability for baggage under international conventions, 
and in particular the Montreal Convention17, which indeed suggest that the amount of 
compensation under international conventions may not be adequate in all cases. 

13 Regulation (EC) Nº 889/2002 of the European Parliament and of the Council of 13 May 2002 (JO L 
140/02 of 30.05.2002, amending Council Regulation (EC) Nº 2027/97 on air carrier liability in the 
event of accidents. 

14 See Article 1.10 of the REGULATION (EC) Nº 889/2002. 
15 Airport liability is not dealt with by any international convention or Community . 
16 for example, electric wheelchairs can cost up to € 10000  
17 Up to 1000 SDRs (approximate amount in euros based on the SDR value on 10/03/2008 according to 

the IMF SDR valuation: € 1060).  
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Most air carriers provide compensation in line with the Montreal Convention. Damages to the 
mobility equipment above 1000 SDR are at the passenger's own risk, unless the passenger has 
made, at the time when the checked baggage was handed over to the carrier, a special 
declaration of interest in delivery at destination and has paid a supplementary sum if the case 
so requires18. Special insurance for PRM mobility equipment is proposed by only a minority 
of companies and for a marginal number of airports. The majority of air carriers and of 
airports do not offer special insurance coverage for damaged or destroyed wheelchairs or 
mobility equipment. 

According to the study, only a minority of EU companies allow PRM to declare that their 
mobility equipment has a higher value and that this can then be claimed accordingly. Among 
those companies, some limit the excess value declaration to a given amount above the level of 
compensation set by international and EU rules, but below the actual cost of the mobility 
equipment. Several carriers pointed out that declaring a special value involves “a supplement 
[that] has to be paid by the passenger”. 

All stakeholders agree that the cost of providing for the needs of PRM must not be passed 
directly to PRM. However, only a few have drawn the logical conclusion and compensate the 
full cost of the damage or loss of the mobility equipment. The Regulation consolidates the 
principle that assistance shall be provided without additional charge to PRMs19 , but its scope 
does not include the specific amount of compensation, which is left to be dealt with under the 
"rules of international, Community and national law20".

It is worth noticing that for railway transport, Community legislation imposes on railway 
companies the obligation of full compensation, if the railway undertaking is liable for the total 
or partial loss or damage of the mobility equipment21.

3.2.4. The inclusion or exclusion of mobility equipment in the definition of "baggage". 

The point of view of PRM organisations and the majority of the Civil Aviation Authorities 
responding to the survey linked to the study is that mobility equipment should not be regarded 
as baggage. The purpose of this exclusion is that mobility equipment should not be subject to 
the airline limited liability rules laid down by the international conventions. As a 
consequence, airlines and airports should compensate the full cost of the lost mobility 
equipment or the price of repairing it. 

The US Air Carrier Access Act (ACAA) does not give a definition of mobility equipment and 
does not expressly exclude it from the definition of baggage; however, it does impose full, 
objective liability without financial limits in the event of an accident involving mobility 
equipment on all carriers wishing to cover domestic routes in the United States22. The U.S. 
Department of Transportation intends to amend soon its regulation implementing the US Air 
Carrier Access Act to make foreign air carriers operating to and from the United States 

18 in line with what it is stipulated by article 22.2 of the Montreal Convention and article 1.5 of Regulation 
889/2002. 

19 See Article 8 of Regulation nº 1107/2006. 
20 See article 12 of Regulation nº 1107/2006. 
21 REGULATION (EC) No 1371/2007 OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 

of 23 October 2007 on rail passengers’ rights and obligations, JO 315/14 of 31.12.2007, article 25. 
22 The Air Carrier Access Act (ACAA) prohibits discrimination in air travel against individuals with 

disabilities. The U.S. Department of Transportation issued a regulation (14 CFR Part 382) 
implementing the ACAA which explicitly refers to the treatment of mobility aids and devices. 
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subject to most of the disability-related requirements currently available to U.S. carriers under 
Part 382, including treatment of mobility aids and assistive devices. 

The current Canadian legislation in place concerning PRMs is Part VII of the Air transport 
Regulations: Terms and Conditions of Carriage Regulations23. The Canadian Transportation 
Agency seems to define mobility aids as priority checked items of a personal nature, even 
though the mobility equipment is not excluded from the baggage definition strictu sensu. By 
doing so the Canadian Transportation Agency does not allow companies working on their 
territory to apply the limited liability provisions in respect of destroyed, damaged or lost 
baggage in international conventions to mobility equipment. There is an understanding that to 
land in Canada, the carrier must respect the Canadian regulations. This understanding seems 
not to have been challenged by any foreign carrier. 

4. AN ANSWER TO THE CHALLENGES: REGULATION Nº 1107/2006.

4.1. Quantitative objective: to reduce the number of accidents. 

As has been demonstrated in point 3.1 of this Communication, the absence of specific 
procedures for handling wheelchairs or other mobility equipment and the fact that, training on 
handling wheelchairs and other mobility equipment is not being provided in all airports or by 
all airlines, indicate that improvements could easily be made. Regulation 1107/2006 has 
tackled this shortcoming in the current state of affairs by establishing legal obligations 
concerning both the necessary procedures and the necessary training for the staff to ensure 
adequate assistance to PRM24.

Such legal obligations include, inter alia, the handling of mobility equipment at the airport or 
its transportation on board aircraft. Therefore, the quality and the adequacy of the assistance 
provided by airlines and air carriers should improve significantly. Specific procedures on 
check-in and training for staff in the handling of mobility equipment will raise awareness 
among employers and employees alike and help to reduce even further the number and the 
gravity of accidents, as well as the personal and economic costs. 

4.2. Qualitative objective: to minimise the consequences of an incident. 

Point 3.2.1 of this Communication highlights the shortcomings of the current lack of a 
common procedure which would provide immediate solutions on the spot, in the case of 
damaged or lost mobility equipment. Regulation 1107/2006 partly covers that legal vacuum. 
First of all, Annex I of Regulation 1107/2006 specifically includes in the definition of airport 
assistance the "temporary replacement of damaged or lost mobility equipment, albeit not 
necessarily on a like for like basis"25. Secondly, Article 9 establishes a legal obligation for 
airports to set up "quality standards for the assistance specified in Annex I and determine 
resource requirements for meeting them".

23 The Terms and Conditions of Carriage Regulations issued under the authority of the Canada 
Transportation Act. Part V of the Act deals with the transportation of persons with disabilities. Section 
155 of this Part V explains the provisions for a damaged or lost aid.  

24 See articles 9 and 11 of the Regulation 
25 See Annex I to Regulation nº 1107/2006. 
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As regards the difference between the nature and the limits of the liability of airlines and 
airports mentioned in point 3.2.2 of this Communication, article 12 of Regulation 1107/2006 
establishes the obligation of compensation "in accordance with rules of international, 
Community and national law".

The Commission will closely monitor how airports and airlines implement this responsibility 
in the new context laid down by the Regulation, in order to assess in the future whether the 
inclusion of a more precise definition of the airport's liability, along the lines of what it is laid 
down for air carriers in Regulation 889/2002, would be advisable. 

With regard to the amount of compensation and the relevant procedure, dealt with in point 
3.2.3 of this Communication, the number of incidents regarding mobility equipment is already 
small and the new protection offered by Regulation 1107/2006 should help to further reduce 
the number of incidents and their consequences. It therefore seems clear that, if the current 
rules applying to compensation were to be changed, any economic consequences which those 
accidents could involve for companies or airports would not have a major economic impact 
on carriers or airports. 

Finally, point 3.2.4 of this Communication deals with the issue of whether mobility 
equipment should be deemed included in the notion of "baggage". This question is relevant 
because it is linked to the amount of the compensation, since the limits on liability imposed by 
international conventions only apply to baggage. Some of the Community's biggest air 
transport partners have already developed detailed administrative procedures regarding the 
rights of PRM on this issue. Broadly speaking, those administrative procedures impose 
objective liability and full compensation on air carriers and sometimes on airports. European 
air carriers covering transoceanic routes to Canada or domestic flights in the US or Canada do 
already comply with those rules outside the Community's borders. Some companies have 
already waived their limited liability through their own customer policy or their internal 
quality standards. 

As these examples show, different options can be envisaged when dealing with the amount of 
the compensation paid in case of destroyed, damaged or lost mobility equipment in order to 
approximate it to the real value of such equipment. That goal can be achieved by seeking to 
interpret or define the notion of baggage so as to exclude mobility equipment, while still 
ensuring legal coverage of such equipment under the applicable international conventions, or 
alternatively by removing or reviewing the limits on financial compensation under those 
international conventions. Finally, airlines and airports might voluntarily waive their current 
limited liability regarding mobility equipment. 

The Commission considers that it is worth addressing this issue at ICAO level with the aim of 
abolishing or reviewing any financial limit on lost, damaged or destroyed mobility equipment, 
laid down in the Montreal Convention. The Commission recognises the difficulties linked to 
re-negotiating an international Convention. However, the fact that some ICAO members have 
decided to unilaterally amend their rules and impose full compensation for their domestic 
routes regarding the mobility equipment indicates that such an EU initiative may receive 
political support. 

In the mid-term, the Commission considers that the full application of Regulation 1107/2006 
will improve both the monitoring and the enforcement of existing rights of PRM related to 
compensation and/or replacement of destroyed, damaged or lost mobility equipment, as well 
as the kind of assistance to be provided on the spot when an incident occurs. Before deciding 
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whether to put forward a legislative proposal on these issues, the Commission considers it 
prudent to allow Regulation 1107/2006 to become applicable, before assessing its impact on 
the likely decreasing of incidents. Whilst taking into account current practices in other 
countries and having regard to Community legislation governing railway transport, the 
Commission in the short term encourages airlines to voluntarily waive their limited liability. 

5. CONCLUSIONS

(1) The Commission reminds airports and airlines of their obligation to put in place the 
quality standards and the necessary training and procedures regarding the handling of 
mobility equipment and the rights of PRM passengers in the case of an accident 
related to their mobility equipment, following in particular ECAC document nº 30 and 
its relevant annexes. 

(2) As regards the amount of compensation and in order to bring it closer to the actual 
value of the equipment, the Commission will propose to the Council that, with the 
cooperation of the Member States, the Community launch an initiative within ICAO 
with the aim of clarifying or defining the term 'baggage' so as to exclude mobility 
equipment or, alternatively, of abolishing or reviewing any liability limits on lost, 
damaged or destroyed mobility equipment, in the framework of the Montreal 
Convention.

(3) The Commission encourages airlines in the UE to voluntarily waive their current 
liability limits in order to bring the amount of compensation closer to the actual value 
of the mobility equipment. 

(4) The Commission will monitor in 2008-2009 the compliance of Member States, air 
carriers and airports with Community law, including Regulation 1107/2006. 

(5) The Commission encourages the stakeholders to carry out a better and more 
systematic collection of data concerning claims related to mobility equipment. 

(6) The Commission will include in the Report foreseen in Article 17 of Regulation 
1107/2006 a chapter on the rights of PRM whose mobility equipment has been lost, 
damaged or destroyed. The Commission will then assess the actual developments 
following the entry into force of Regulation 1107/2006 and the progress of the 
initiative within ICAO mentioned in point (2) of these conclusions. If the assessment 
shows that necessary improvement has not been achieved, the Commissions will put 
forward an appropriate legislative proposal to enhance the existing rights under 
Community law of air passengers whose wheelchairs or other mobility equipment are 
destroyed, damaged or lost during handling at an airport or during transport on-board 
aircraft, including the revision of the current threshold for compensation and the need 
to better define airport liability. 
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EXECUTIVE SUMMARY 

Background 

1. Regulation 1107/2006, which took full effect in July 2008, introduced new protections 
for people with reduced mobility when travelling by air. Key provisions included:  

• The right, subject to certain derogations, not to be refused embarkation or 
reservation. 

• The right to be provided with assistance at airports, at no additional cost, in 
order to allow access to the flight.  

• Responsibility for provision of assistance to PRMs at airports is placed with the 
airport management company; previously, these services were usually 
contracted by airlines. 

• The costs of providing assistance at airports can be recovered from airlines 
through transparent and cost-reflective charges levied for all passengers.  

2. The Regulation also required Member States to introduce sanctions into national law 
for non-compliance with the Regulation, and create National Enforcement Bodies 
(NEBs) responsible for enforcement of the Regulation. The Regulation applies to all 
flights from and within the European Union (EU), as well as to flights to the EU 
operated by EU-registered carriers. 

3. The Regulation requires the Commission to report to the Council and the Parliament 
on its operation and results, and if appropriate to bring forward new legislative 
proposals. In order to inform this report, the Commission has asked Steer Davies 
Gleave to undertake an independent review of the Regulation.  

Factual conclusions 

4. Our review has gathered evidence on the implementation of the Regulation through in-
depth discussions and consultation with stakeholders, supplemented by desk research. 
Stakeholders included airports, airlines, NEBs and PRM organisations. The evidence 
gathered shows that most of the airports and airlines examined for the study have 
implemented the requirements of the Regulation. However, there is significant 
variation in the quality of service provided by airports, and in the policies of airlines 
on carriage of PRMs. We also identified relatively little activity by NEBs to monitor 
the Regulation’s implementation, or to promote awareness of the rights it grants. 

5. Conclusions regarding each of the groups of stakeholders are set out below. 

Airlines 

6. The key issue we identified in the study is the lack of consistency in policies on 
carriage, and the significant variation between carriers. For example, Ryanair permits 
a maximum of 4 PRMs who require assistance on any flight, and Brussels Airlines 
permits at most 2 on most aircraft; in contrast, British Airways does not impose any 
restrictions. There is similar variation in policies on whether PRMs have to be 
accompanied. Approval of policies is the responsibility of national safety regulators, 
however typically airlines propose policies which are then approved with little or no 
challenge by the licensing authority (often the same organisation as the NEB). 
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Although the rationale for these restrictions is safety, there is limited evidence to 
justify them. Limitations on carriage of PRMs are specifically prohibited by the 
equivalent US regulation on carriage of PRMs1. 

7. All airlines in the study sample had published some information on carriage of PRMs, 
however 13 of the 21 did not publish on their websites all of the restrictions on 
carriage of PRMs that they imposed. Most stated in their Conditions of Carriage that 
PRMs would not be refused, but this was usually conditional on pre-notification; this 
may be an infringement of the Regulation. 

8. The Regulation encourages PRMs to pre-notify their requirements for assistance to 
airlines, which are then required to pass on this information to the relevant airports. In 
theory this should both ensure that PRMs promptly receive the services they need, and 
allow airports to minimise resourcing costs through efficient rostering. However, our 
research found that levels of pre-notification too low to allow this: at 11 of 16 airports 
for which we were provided with information, pre-notification rates were lower than 
60%.  

9. PRM representative organisations informed us that loss or damage to mobility 
equipment could still be a significant issue. The Regulation requires airports to handle 
mobility equipment but does not introduce any new provisions which reduce the risk 
of loss or damage, or increase the amount of compensation payable, which is restricted 
by the limits defined in the Montreal Convention.  

Airports 

10. All airports in the study sample had implemented the Regulation, although we were 
informed that the Regulation had not been implemented at all at regional airports in 
Greece. Most had subcontracted the service through a competitive tender; several 
informed us that they were considering or were in the process of retendering the 
service, generally because service quality in the initial period had not been sufficient.  

11. The frequency with which the PRM services are used varies considerably between 
airports: among the airports for which we have been able to obtain data use of services 
varies by a factor of 15, although in most cases between 0.2% and 0.7% of passengers 
requested assistance.  

12. Most airports in the case study States had published quality standards, typically 
following the format of the minimum recommended standards in ECAC Document 30. 
Most undertook some form of internal monitoring of performance, however few used 
external checks of service such as ‘mystery shoppers’. Most stakeholders informed us 
that airports were providing an adequate level of service quality. 

13. Variability in airport service quality (including safety) was reported by PRM 
organisations and some airlines, but this is subjective and hard to quantify. Airports 
reported variation in equipment and facilities provided, and we observed significant 

                                                     

1 US Department of Transport 14 CFR part 382. 
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variation in the level of training given to personnel providing services to PRMs. In the 
sample examined, training varied between 3 and 14 days, ostensibly to provide the 
same services.  

14. Charges levied by airports varied considerably (between €0.16 and €0.90 per 
departing passenger), and we were unable to identify any apparent link to frequency of 
service use, price differentials between States or service quality. Airports in Spain and 
mainland Portugal levied uniform charges across all airports managed by the national 
airport company; this may be an infringement of the Regulation. Many airlines 
believed consultation by airports regarding charges was poor; Cyprus, Spain and 
Portugal were identified as particular issues. 

NEBs 

15. All States except Slovenia have designated NEBs; in most cases the NEB is the CAA, 
and is the same organisation as the NEB for Regulation 261/2004. All States except 
Poland and Sweden have introduced penalties into national law for infringements of 
the Regulation, although several have not introduced sanctions for all possible 
infringements. The maximum sanction which can be imposed varies significantly, and 
in some States may not be at a high enough level to be dissuasive; for example, in 
Estonia, Lithuania and Romania the maximum sanction is lower than €1,000. 

16. Most States have received very few complaints to date; in total 1,110 received to date, 
compared to a total of 3.2m passengers assisted in 2009 across 21 case study airports. 
80% of all complaints regarding infringements of the Regulation had been submitted 
to the UK NEBs; this may be the result of national law in the UK which permits 
financial compensation to be claimed under the Regulation. No sanctions have yet 
been imposed, although the NEBs for France, Portugal and Spain have opened 
proceedings to impose fines. In a number of States we identified significant practical 
difficulties in imposing and collecting sanctions, typically in relation to imposing fines 
on carriers registered in other States. These issues are in most cases equivalent to 
those that apply in relation to Regulation 261/20042. 

17. Although most case study NEBs had taken some action to monitor the services 
provided under the Regulation beyond the monitoring of complaints (14 out of 16 had 
undertaken at least one inspection of airports), in most cases this was limited. Most 
inspections focussed on checks of systems and procedures, and did not assess the 
experience of passengers using the services. Monitoring of PRM charges was also 
poor: NEBs in 9 of the 16 States had undertaken no direct monitoring of airport 
charges. 

18. Few NEBs had made significant efforts to promote awareness of the Regulation by 
passengers, as required by the Regulation; only two informed us of national public 
awareness campaigns they had undertaken. This lack of promotion undermines the 
claims of some NEBs that reviewing complaints is sufficient to monitor the 

                                                     

2 See Evaluation of Regulation 261/2004, February 2010: 
http://ec.europa.eu/transport/passengers/studies/doc/2010_02_evaluation_of_regulation_2612004.pdf. 
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implementation of the Regulation. Awareness of the NEBs’ performance appeared in 
general to be poor: most stakeholders contacted for the study held no opinion on the 
effectiveness of enforcement by NEBs, and many informed us that this was because 
they had had no interaction with them. 

Other issues 

19. A particular issue raised by stakeholders was the conflict between the Regulation and 
the equivalent US legislation (14 CFR Part 382), which applies to European carriers 
operating flights to/from the US, and other flights where these are operated as 
codeshares with US carriers. The most significant conflict is the allocation of 
responsibilities for assistance: the Regulation requires airports to arrange the provision 
of services to PRMs, while under the US legislation it is the airlines that have this 
responsibility. The US legislation also prohibits airlines from imposing numerical 
limits on PRMs, and from requiring pre-notification from PRMs. This has caused 
issues for carriers who are required to comply with pieces of legislation that conflict, 
although the US legislation does allow carriers to apply for a waiver where there is a 
conflict of laws.  

20. A number of other issues regarding specific Articles are discussed in the section below 
on recommended changes to the Regulation. 

Recommendations 

21. We have made a number of recommendations, addressing: 

• improvements to the implementation of the Regulation which would not require 
any legislative changes; and 

• further recommendations which could only be implemented through 
amendment to the text of the Regulation. 

Measures to improve the operation of the Regulation

22. Several airlines argued in their submissions to the study that they should be permitted 
to provide or contract their own PRM assistance services, as they could provide this 
more cost-efficiently than airports. We believe that this could create an incentive to 
minimise the service provided and hence would risk a reduction in service quality. 
Whilst there were initially significant issues with the quality of PRM service provision 
at certain airports, most stakeholders believed that these issues had now been 
addressed, and our most important recommendation is therefore that allocation of 
responsibility for PRM services to airports should not be amended. 

23. Many of the concerns raised regarding airports relate to inconsistency of application of 
the Regulation. To address this, we suggest that the Commission should: 

• improve provision of information regarding accessibility of airports, through a 
centralised website listing factors such as maximum likely walking distance 
within an airport, means used for access to aircraft, and any facilities available 
for PRMs; 

• develop and share best practice on contracting of PRM service providers, both 
to improve the content and structure of the contracts used and therefore reduce 
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the likelihood of unnecessary retendering, and to recommend methods of 
cooperation; and 

• develop and share best practice advice on training of staff providing PRM 
services, so that a more consistent standard of service is provided. 

24. Similarly, many of the concerns raised regarding airlines also relate to inconsistency 
of application of the Regulation, in particular to inconsistent policies on carriage of 
PRMs. We therefore suggest that the Commission should: 

• work with EASA to determine safe policies on carriage of PRMs, in particular 
to address the wide and unjustifiable variation in airline policies on carriage of 
PRMs (in particular on numerical limits and circumstances under which PRMs 
are required to be accompanied); and 

• ensure that the airlines we have identified as not publishing clear policies on 
carriage of PRMs do so, through actions by the relevant NEBs (which could 
also review airlines outside the study sample for the same reason). 

25. Given the current low rates of rates pre-notification, we suggest that the Commission 
monitor this issue, through encouraging NEBs to collect rates of pre-notification. In 
future, the Commission should assess the situation and consider either eliminating the 
requirement for pre-notification or alternatively retaining it and providing passengers 
and carriers with more incentive to pre-notify. 

26. An additional problem reported with pre-notification is where PRMs had pre-notified 
their requirements for assistance, but then found that this information had not been 
passed on to airport or airline staff. To address this, and to provide PRMs with 
evidence that they can use when making a complaint, we recommend that the 
Commission encourage airlines to provide PRMs with a receipt for pre-notification.  

27. The greatest problem identified by the study regarding NEBs was the lack of pro-
active measures taken to monitor or enforce the Regulation. In most cases this has not 
had significant detrimental effect, as most airports and airlines have implemented the 
provisions of the Regulation, but could become an issue if the situation changes in the 
future. We suggest that the Commission should encourage all Member States to: 

• designate NEBs and introduce penalties for all infringements of the Regulation; 
• take measures to inform PRMs of their rights under the Regulation and of the 

possibility of complaint to the relevant NEB, for example through national 
promotional campaigns; and 

• pro-actively monitor the application of the Regulation (rather than relying on 
complaints), for example through increased interaction with PRM organisations, 
and through direct monitoring of quality of service provided. 

28. We also recommend that the Commission should, in consultation with stakeholders, 
develop a detailed good practice guide regarding implementation of the Regulation. 
This could include sections regarding recommendations on safety limits, the format 
and content of policies on carriage, and consultation. It could also specify 
recommended minimum quality standards covering qualitative aspects of the services 
provided. Publishing voluntary policies such as these would allow potential future 
amendments to the Regulation to be tested in practice before adoption. 
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Changes to the Regulation 

29. There are some areas where improvements can only be effected through changes to 
the text of the Regulation. These include minor amendments which we recommend 
should be implemented as soon as possible, and more significant amendments to be 
considered in the longer term. 

30. The minor amendments we would suggest are: 

• Extend Article 11 to require airlines to ensure that the personnel of their ground 
handling companies are trained to handle mobility equipment. 

• Amend Article 8 to make specific PRM charges obligatory for airports wishing 
to recover costs from users, and therefore ensure costs are transparent, 
reasonable and cost-related. 

• Amend Article 8 to make clear that that PRM charges are airport-specific and 
cannot be set at a network level. 

• Amend Article 14 to require that NEBs must be independent of any bodies 
responsible for providing services under the Regulation (at present this is not 
the case in Greece). 

• Amend Article 14 to clarify that NEBs are responsible for flights departing 
from (rather than both departing from and arriving at) airports in their territory, 
in addition to flights by Community carriers arriving at airports within the 
State’s territory but departing from a third country. 

• Amend Recital 17 to be consistent with Article 14, so that both state that 
complaints regarding the Regulation should be addressed to the NEB of the 
State where the flight departed, rather that of the State which issued the 
operating license to the carrier. 

31. These changes would improve the functioning of the Regulation in its current form, 
without making significant changes to its overall approach.  

32. A key issue with the Regulation is its lack of detail when compared to equivalent 
legislation (in particular, the equivalent US regulations on carriage of PRMs); in our 
view, as a result of this, it leaves too much scope for interpretation and variation in 
service provision. We suggest that, to ensure greater consistency, and that PRMs’ 
rights are adequately respected, the Commission should consider making the text more 
detailed and specific about the requirements for airlines and airports. Some key areas 
in which we suggest that changes could be made are as follows: 

• Specify the circumstances under which carriage of PRMs may be restricted 
(including any numerical limits) or where PRMs may be required to be 
accompanied3. 

• Clarify the definitions of ‘PRM’, ‘mobility equipment’ and ‘cooperation’. 

                                                     

3 This could be implemented either through amendment to this Regulation or through amendment to Commission 
Regulation (EC) 859/2008 
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• Clarify whether airlines may levy additional charges for supply of medical 
oxygen and for multiple seats where one seat is insufficient for the passenger 
(for example, in the case of obese or injured passengers). 

• Extend the Regulation to include a provision requiring airports to publish 
information on the rights of PRMs (including the right to complain) at 
accessible points within the airport. 

33. It would be necessary to consult with stakeholders about these changes and to 
undertake an impact assessment, and therefore these changes could not be introduced 
immediately. 

34. We also suggest that the Commission and the Member States should work with other 
contracting States to amend the Montreal Convention so as to exclude mobility 
equipment from the definition of baggage. This would address the problem faced by 
users of technologically advanced wheelchairs, the values of which often substantially 
exceed the maximum compensation allowable under the Montreal Convention (1,131 
SDRs, or €1,370). Although most airlines we contacted for the study informed us that 
they waived the Montreal limits in this type of situation, several PRM organisations 
informed us of cases where they did not, and even in the case that an airline 
voluntarily waives the limit the PRM is in a position of uncertainty. 
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1. INTRODUCTION 

Background 

1.1 Approximately 10% of the EU population has some type of disability4. Equal access to 
air transport services is necessary to enable full and equal participation in modern 
society. In order to ensure equal treatment as far as possible, Regulation 1107/2006 
introduced new protections for people with reduced mobility when travelling by air, 
including the right, subject to certain derogations, not to be refused embarkation or 
reservation, and the right to be provided with assistance at airports, at no additional 
cost, in order to allow access to the flight. Before the introduction of the Regulation, 
there had been some well-publicised examples of carriers charging passengers for the 
provision of assistance that was essential in order to travel5. 

1.2 The Regulation creates obligations towards disabled persons and persons of reduced 
mobility (PRMs) for air carriers and their agents, tour operators, airport management 
companies, and Member States:  

• Airlines are prohibited from refusing carriage (except where necessary to comply 
with safety regulations or where it is physically impossible) and have to provide 
certain types of assistance on board the aircraft. 

• Airlines, their agents and tour operators have to ensure that they can accept 
notification of the need for assistance at all points of sale, and transmit this 
information to the airport and the operating air carrier.  

• Airport management companies have to provide assistance at the airport, and 
develop and publish quality standards for this assistance. The costs of providing 
this assistance can be recovered through transparent and cost-reflective charges 
levied for all passengers.  

• Member States are required to introduce sanctions into national law for non-
compliance with the Regulation, create bodies responsible for enforcement of the 
Regulation, and promote awareness of the rights created by the Regulation and 
how to complain about infringements. 

The need for this study 

1.3 Article 17 of the Regulation requires the Commission, by 2010, to report to the 
Parliament and the Council on the operation and results of the Regulation. In order to 
inform this report, the Commission requires an independent evaluation of the 
operation of the Regulation. 

This report 

1.4 This report is the Final Report for the study. It sets out the work undertaken over the 
five month duration of the study, and draws conclusions on the current functioning of 
the Regulation. The recommendations set out in this report were discussed at the final 

                                                     

4 ECAC document 30, section 5, annex N 
5 For example, on January 2004 a UK court ruled that Ryanair had acted unlawfully by charging a passenger Bob 

Ross £18 in each direction for wheelchair hire at London Stansted airport 
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meeting with the Commission. 

Structure of this document 

1.5 The rest of this report is structured as follows: 

• Section 2 summarises the methodology used for this study; 
• Section 3 sets out how the Regulation is being applied by airports;   
• Section 4 sets out how the Regulation is being applied by airlines;   
• Section 5 describes enforcement and complaint handling by NEBs;  
• Section 6 summarises stakeholder views on other policy issues relating to the 

Regulation;  
• Section 7 summarises the factual conclusions; and 
• Section 8 summarises the recommendations. 

1.6 Further detailed information on the policies of airlines regarding carriage of PRMs is 
provided in Appendices A and B. 

1.7 Case studies have been undertaken of complaint handling and enforcement in 16 
Member States. These are provided in Appendix C, which, due to its size, is provided 
as a separate document. 
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2. RESEARCH METHODOLOGY 

Introduction 

2.1 This section provides a summary of the research methodology used. It describes: 

• the overall approach used; 
• the selection of case studies;  
• the scope of the desk research that has been undertaken; and 
• the stakeholders that have participated in the study, and how they have provided 

inputs. 

Overview of our approach 

2.2 The Commission requested us to collect evidence to address a number of questions, 
most of which can be categorised as either relating to: 

• enforcement and complaint handling undertaken by National Enforcement Bodies 
(NEBs); and 

• application of the Regulation by air carriers, their agents, tour operators and 
airports. 

2.3 In order to address these questions, we developed a research methodology divided into 
two parts:  

• case study research; and  
• cross-EU interviews and analysis.  

2.4 The rationale for this division is that enforcement and complaint procedures are 
specific to Member States and are therefore best evaluated through a case study 
approach. It was agreed to undertake case studies of complaint handling and 
enforcement in 16 Member States as part of this study. The case studies also describe 
state-specific aspects of airline and airport implementation of the Regulation. 

2.5 Key airlines cover the whole of the EU rather than restricting operations primarily to 
one State (for example, the Irish-registered carrier Ryanair operates domestic flights in 
the UK, France, Spain and Italy). In addition, the issues faced by airports in 
implementing the Regulation are, in most cases, not State-specific. Questions relating 
to the application of the Regulation by airlines and airports have therefore been 
addressed through a cross-EU approach. Information from both elements of the 
research has been used for the conclusions, and will be used in the development of 
recommendations.   

2.6 Both the case study and the cross-EU research use a mixture of stakeholder interviews 
and desk research. The desk research has been useful to supplement the information 
provided by stakeholders, particularly regarding the charges levied by airports for 
services to PRMs. 
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Selection of case study States 

2.7 The 16 case study states were selected in agreement with the Commission, with 
reference to the following criteria: 

• The Member States with the largest aviation markets (measured by passenger 
numbers these are UK, Spain, Germany, Italy, France, Greece, Netherlands and 
Ireland); 

• At least some of the Member States that, at the time the study commenced, had 
not introduced sanctions into national law; 

• Member States in which the structure of the NEB is unusual (for example, in the 
UK, the Equality and Human Rights Commission is responsible for complaint 
handling); 

• Member States in which airlines are based with which we identified significant 
issues of non-compliance with Regulation 1107/2006 in our 2008 review of 
Conditions of Carriage (carriers with some particularly non-compliant terms were 
based in Denmark and Italy); and 

• States covering a wide geographical scope and variation in sizes. 

2.8 The case study states are: 

• Belgium; 
• Denmark; 
• France; 
• Germany; 
• Greece; 
• Hungary; 
• Ireland; 
• Italy; 
• Latvia; 
• Netherlands; 
• Poland; 
• Portugal; 
• Romania; 
• Spain; 
• Sweden; and 
• United Kingdom. 

2.9 In order to present a thorough analysis of the operation of the Regulation across the 
EU we conducted a more limited programme of data collection and stakeholder 
interviews in the remaining 11 Member States. 
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Stakeholder selection and inputs 

2.10 The stakeholders important for the study were: 

• NEBs; 
• Airlines; 
• Airport managing bodies; and 
• Organisations representing disabled people, and people with reduced mobility 

(PRM organisations). 

2.11 In addition to these, we spoke to cross-EU bodies which represented these 
organisations at a European level. 

National Enforcement Bodies 

2.12 We interviewed (face-to-face or by telephone) the NEB(s) notified to the Commission 
in every case study State, and obtained written responses from the NEBs of all other 
States.  

2.13 We obtained the following information from each NEB: 

• The legal basis for complaint handling and enforcement in the Member State; 
• The degree of compliance by airlines; 
• The degree of compliance by airports; 
• Statistics on the number of complaints and the process for handling them; 
• Issues relating to enforcement; and 
• Any other issues. 

2.14 Non-case study states were provided with a shorter question list which, while 
addressing the areas listed above, does so at a less detailed level. 

2.15 Engagement of the NEBs was obtained through a combination of written responses, 
meetings and telephone interviews, depending on whether the State concerned is one 
of the 16 case study states. The approach adopted for case study NEB is listed in Table 
2.1, together with the final status of contact as we drafted this Report.  

TABLE 2.1 STAKEHOLDER INTERVIEWS: CASE STUDY NEBS 
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2.16 We obtained responses from all NEBs in the non-case study States, as shown in Table 
2.2. We requested written responses from all non-case study NEBs and these were 
followed up with telephone interviews where necessary for clarification. 
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Airlines 

2.17 20 airlines have been selected to include a sample with variation across several 
criteria. These are: 

• One key airline with major operations in each case study State; 
• At a minimum to include the top 10 European airlines measured in terms of 

passenger numbers; 
• Also to include a mix of different airline types (legacy, low cost and charter), 

States of registration, and sizes; and 
• At least 2 non-EU airlines. 

2.18 The airlines selected, and their relevance to each of the criteria, is shown in Table 2.3. 
We were originally planning to consider Air France-KLM as one airline, but various 
differences (for example, in its Conditions of Carriage) have meant that it is more 
logical to consider it as two airlines, meaning there are 11 airlines under the ‘Top 10 
passenger numbers’ criterion. We have consequently excluded the 11th (Austrian) 
from the interview sample, although the airline still forms part of the desk research. 

TABLE 2.3 AIRLINE SELECTION CRITERIA 
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2.19 We approached all 21 case study airlines requesting either a face-to-face or telephone 
interview. The methods they chose to respond are shown in Table 2.4 below. 

TABLE 2.4 STAKEHOLDER INTERVIEWS: AIRLINES 
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2.20 We also consulted the five main associations representing airlines operating airlines 
within the EU, listed in Table 2.5 below. 

TABLE 2.5 STAKEHOLDER INTERVIEWS: AIRLINE ASSOCIATIONS 
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2.21 The 21 case study airports were selected according to the following criteria: 

• All of the top 10 European airports in terms of passenger numbers; 
• The main airport in each of the 16 case study Member States; and 
• A sample of smaller airports. 

2.22 The airports selected under each criterion, and the methods they chose to respond, are 
shown in Table 2.6. Note that three of the top 10 airports were excluded from the case 
study consultation as they were operated by the same organisations as others in the top 
10. These comprise Paris Orly, London Gatwick, Zaragoza and Barcelona airports 
which, at the time the study was planned, were managed by the same companies as 
Paris CDG, Heathrow and Madrid Barajas respectively6. These airports do still form 
part of the desk research, however. 

TABLE 2.6 AIRPORT SELECTION CRITERIA 
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6 Gatwick ceased to be managed by BAA, the operator of Heathrow, on 2 December 2009 
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Selection of PRM organisations and other passenger groups 

2.23 In each case study State we selected a PRM organisation representing all disabilities 
and impairments at a national level. We initially approached the national council 
organisations that are members of the European Disability Forum (EDF); however in a 
small number of cases we were unable to obtain a response from this organisation and 
had to contact an alternative organisation in their place. The table also includes four 
cross-EU PRM organisations. 

TABLE 2.7 PRM AND PASSENGER ORGANISATIONS BY CASE STUDY STATE 
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Selection of other organisations 

2.24 In addition to the stakeholders listed above, we contacted a number of cross-EU 
organisations. These comprised: 

• Passenger organisations: the European Passenger Federation; 
• Travel agent associations: ECTAA; 
• Airport association: ACI Europe; and 
• Advisory bodies: EASA, ECAC. 

2.25 At the level of Member States, there were stakeholders which did not correspond to 
the categories described so far, but which we believed would provide useful 
information. These organisations were as follows: 

• Wings on Wheels (UK): This organisation provides package holidays tailored to 
the needs of disabled people. 

• Thomas Cook, TUI: Elements of the Regulation apply to travel agents as well as 
to airlines. 

• Air Transport Users Council (UK): Prior to the introduction of the Regulation, 
this organisation had handled complaints from disabled passengers regarding 
travel by air, and as a result continued to receive some complaints after the 
Regulation came into force. In addition, the AUC is the only government-funded 
body in the EU specifically to represent the interests of air passengers 

2.26 The form of input adopted by each stakeholder is shown in Table 2.8.  

TABLE 2.8 STAKEHOLDER INTERVIEWS: OTHER ORGANISATIONS 
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Desk research 

2.27 The main objectives of the desk research were: 

• To evaluate the extent to which air carriers demonstrate compliance with the 
Regulation through published information, such as Conditions of Carriage and 
policies on carriage of PRMs; and 

• The extent to which airports have complied with the requirement to develop and 
publish PRM quality standards, as specified in Article 9 of the Regulation, and 
the content of these standards. 

2.28 Conclusions emerging from the desk research were supplemented by the information 
collected through stakeholder interviews. 

Airlines 

2.29 The research methodology employed for this part of the study was based on a review 
of the websites of the 21 case study airlines listed above. Although the focus was on 
the English language version of the websites, versions in other languages were 
checked to check whether additional information was provided. 

2.30 Three key sources of information were surveyed from each website: 

• Conditions of Carriage, with particular regard to the conditions set out for the 
carriage of PRMs; 

• Other policies on the carriage of PRMs: a more detailed search across the 
airline’s website for any policies and relevant information on PRM travel; and 

• Options to notify carriers of assistance requirements. 

Airports 

2.31 Again, the research conducted for this part of the study was internet-based. The 
websites of each of the case study airports was surveyed against the following criteria: 

• whether the airport publishes quality standards; 
• how easy these are to find; 
• the content of the standards; and 
• whether the airport publishes details of its performance against the standards. 

Review of relevant legislation and other documentation 

2.32 We also reviewed airline and airport policies with reference to other applicable 
legislation and guidance. The only other EU-wide legislation which relates to the 
carriage of PRMs by air is EU-OPS 1 (Commission Regulation 859/2008). In addition, 
many EU carriers which operate flights to the US are also covered by the 
corresponding US regulation (14 CFR Part 382, Nondiscrimination on the Basis of 
Disability in Air Travel); this is significantly different from Regulation 1107/2006 and 
this has an impact on the operating procedures of some carriers. 
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2.33 Other current guidance includes: 

• ECAC Document 30; 
• JAR-OPS 1 Section 1; 
• JAA Temporary Guidance Leaflet (TGL) No. 44; and 
• UK Department for Transport (DfT), Access to Air Travel for Disabled Persons 

and Persons with Reduced Mobility – Code of Practice. 
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3. APPLICATION OF THE REGULATION BY AIRPORTS 

Introduction 

3.1 One of the most fundamental changes introduced by the Regulation was the change in 
responsibility for provision of assistance to PRMs: where previously these services 
were provided by airlines, the Regulation requires airports to provide them, and 
permits them to pass on the associated costs to users, provided this is done in a fair 
and transparent manner. The Regulation also requires airports handling over 150,000 
passenger movements per year to develop and publish quality standards for assistance. 
The detailed requirements are set out in the following section. 

3.2 In order to assess how airports are implementing these requirements, we met or sought 
responses from a sample of airports selected under the criteria set out above (see 2.21). 
The information gathered was supplemented by tours of the services provided at 
certain airports, by interviews with other stakeholders who gave their views on service 
provision, and by desk research. The desk research included analysis of the charges 
and quality standards set out by the airports in the sample. 

Requirements of the Regulation 

3.3 As noted above, the Regulation places responsibility for provision of assistance with 
the airport, whereas previously assistance had been provided by ground handling 
companies on the basis of contracts with individual airlines. The Regulation requires 
each airport to provide a uniform service quality for all airlines that it handles (except 
where an airline requests a higher level of service). The key requirements for the PRM 
assistance service are summarised below: 

• Designated points: Airports are required to designate points inside and outside 
the terminal building at which PRMs can announce their arrival at the airport and 
request assistance. These must be developed in cooperation with airport users and 
relevant PRM organisations, must be clearly signed and must offer basic 
information about the airport in accessible formats. 

• Assistance: Airports must provide assistance to PRMs so that they are able to 
take the flight for which they hold a reservation, providing that they have pre-
notified their requirements and arrive with sufficient time before the departure of 
their flight. If they have not pre-notified, the airport must make all reasonable 
efforts to enable to them to take their flight. For PRMs on arriving flights, the 
airport must provide assistance to enable them to leave the airport or reach a 
connecting flight. The assistance provided should be appropriate to the individual 
passenger. An airport may contract for these services to be provided by another 
company, in compliance with quality standards (discussed below). 

• Charges: An airport cannot charge a PRM for this service, but may levy a 
specific charge on airport users for it. The charge must be reasonable, cost-related 
and transparent, and the accounts for these services must be separated from its 
other accounts. The charge must be shared between airport users in proportion to 
the total number of passengers carried to and from the airport by each. If an 
airport wishes to contract for services or levy a charge, both must be done in 
cooperation with airport users through the Airport Users Committee (AUC). 
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• Quality standards: Airports with over 150,000 annual passenger movements 
must set and publish quality standards for these services, and decide resource 
requirements to meet them, in cooperation with airport users and PRM 
organisations. The standards must take account of relevant policies and codes, 
such as the ECAC Code of Good Conduct in Ground Handling for Persons with 
Reduced Mobility (ECAC Document 30). An airline can agree with an airport to 
receive a higher standard of service, for an additional charge. 

• Training: All employees (including those employed by sub-contractors) 
providing direct assistance to PRMs should be trained in how to meet their needs. 
Disability-equality and disability-awareness training should be provided to all 
airport personnel dealing directly with the travelling public, and all new 
employees should attend disability�related training. 

Categories of PRM defined by carriers and airports 

3.4 The Regulation covers passengers with a wide range of impairments for which the 
needs for assistance are different. Although each individual is different, airlines and 
airports find it helpful to apply some categorisation when referring to the needs of 
different passengers. The most commonly used categorisation is the list of Special 
Service Request (SSR) codes defined by IATA. These categories are: 

• WCHR: Wheelchair (R for Ramp). Passengers who are able to ascend and 
descend steps and move about inside the aircraft cabin, but who require a 
wheelchair or other assistance for longer distances (e.g. between the terminal and 
the aircraft).  

• WCHS: Wheelchair (S for Steps): Passengers who cannot ascend or descend 
steps, but can move about inside the aircraft cabin. They require a wheelchair for 
the distances to and from aircraft and must be assisted up and down any steps. 

• WCHP: Wheelchair (P for Paraplegic). Passengers with a disability of the lower 
limbs who have sufficient personal autonomy to take care of themselves, but who 
require assistance to embark and disembark and can move about inside the 
aircraft cabin only with the assistance of an onboard wheelchair.7

• WCHC: Wheelchair (C for Cabin Seat). Passengers who are completely 
immobile, and who can move about only with the assistance of a wheelchair or 
other means, and require this assistance at all points from arrival at the airport to 
seating (which may be fitted to their specific needs) on board the aircraft, and the 
reverse process on arrival. 

• BLND: Blind or visually impaired passengers. 
• DEAF: Deaf or hearing impaired passengers, and passengers who are deaf 

without speech. 
• BLND/DEAF: Passengers who are both visually and hearing impaired, and who 

can only move about with the assistance of an accompanying person.  
• DPNA: Disabled passengers with intellectual or developmental disabilities who 

need assistance. 
• MEDA: Passengers whose mobility is impaired due to illness or other clinical 

reasons, and who are authorised to travel by medical authorities. 

                                                     

7 This code is not widely used or universally recognised at present 
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• STCR: Passengers who can only be transported on a stretcher. 
• MAAS: Meet and Assist. All other passengers requiring special assistance. 

3.5 Some airlines use different categorisations. For example, Ryanair uses a more detailed 
classification system with 16 categories that also identify, for example, whether the 
passenger is travelling with their own wheelchair. 

3.6 In addition to the codes above which describe the needs of the passenger, when 
referring to wheelchair users airlines may also add a description of the type of 
wheelchair which will be carried. The codes used are WCMP for manual power, 
WCBD for dry cell battery and WCBW for wet cell battery. These codes are useful for 
planning the type of assistance which will be necessary to transport them, for example 
if they require preparation or disassembly. 

Services actually provided by airports 

3.7 All of the case study airports had implemented the Regulation, and were providing the 
required services in some form. We were given tours of the services provided at 
several of the airports we visited. From these, and descriptions of services given in 
interviews, we have drawn together a description of a typical process by which the 
services required by the Regulation are provided. 

Departures 

Pre-
notification 

Almost all airports and airlines have contracted SITA (a company providing aviation 
information technology) to provide a telex or email service for the purpose of 
passing notification of the needs of PRMs (see 4.64). For each series of flights for a 
given aircraft, any assistance required is communicated via a telex which includes a 
four letter code describing the category of disability of each PRM on each flight (see 
3.4). This message is known as the passenger assistance list (PAL); if requirements 
change prior to the flight this is updated by a change assistance list, or CAL. Where 
a request for assistance is made by a PRM at least 48 hours before the published 
departure time for the flight, the airline is obliged to transmit this information to the 
relevant airports at least 36 hours before the published departure time. 

Recording of 
notification 

This information arrives at a telex server in the dispatch office of the airport PRM 
service provider. The telex describes: the time of the flight, the flight number, the 
names of passengers on board requiring assistance, and the category of disability 
of these passengers. The information from this telex is used to update the service 
provider’s task management system, either via an automatic link, or via manual 
input. The task management system can be purposely developed task management 
software, or in some airports a piece of paper containing notes on expected 
assistance. Information regarding requests for assistance may also arrive via email. 
Airlines and airports may use email for several reasons: some airlines (such as non-
EU charter carriers) may not have a SITA terminal; larger groups (such as operators 
of cruises) may send an off-line message in addition to PAL/CAL messages. 

PRM arrives 

and is 
assigned an 
assistant  

Each new request for assistance creates a new task; if a passenger arrives without 
notification, the task is created on their arrival. The task management software lists 
PRMs requiring assistance as tasks, and sets out expected arrival times and real-
time information about their flights. When the passenger announces their arrival 
(either via a designated point or a check-in desk), the type of assistance they 
require is confirmed, and the task is assigned to one or more available assistants. 
At some airports, assistants carry personal digital assistants (PDAs) which record 
progress on a particular task; if this is the case, information regarding the passenger 
to be met will be forwarded to the PDA of the selected assistant. At other airports 
(for example in Spain) the management of tasks is a manual process. More than 
one assistant may be assigned if the passenger requires more involved assistance, 
such as carrying into their seat or is in a stretcher. 
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PRM is met 

and needs 
are 
confirmed 

The assistant meets the passenger at the point at which they announced their 
presence; when they meet the PRM, they update the dispatch office with their 
action. This update may be via PDA linking through to the software in the dispatch 
office, or via calling in. Assistants should be trained in how to approach passengers 
with different requirement. If the PRM has difficulty with long distances, the airport 
may use electric carts, or may push the passenger in a wheelchair provided by the 
airport. The electric carts may be capable of carrying a passenger in an airport 
wheelchair. The extent of the use of electric carts may be dependent on airport 
design. 
PRMs who are blind or visually impaired may require someone whose arm they can 
hold guide them through the airport. A PRM with an intellectual disability may 
require information about the airport to be presented to them in a simplified manner, 
or may require check-in and other procedures to be conducted in a particular 
manner. The assistant will help PRMs with a reasonable amount of baggage, but 
only as much as any other passenger would take. 

PRM is 

assisted 
through 
check-in and 
security  

The passenger is taken through check-in and security. At check-in, there may be 
lowered desks for passengers in wheelchairs. At security, there may be a track 
where the security staff are trained in searching PRMs, including searching 
wheelchairs, and a screen to provide privacy for the search. Usually it is not 
possible for wheelchairs to be taken through metal detector arches, and therefore 
wheelchair users are searched manually. The security track is not typically 
exclusively for PRMs, but they may receive priority. There may be a dedicated PRM 
lounge; if there is time before their flight leaves, they will have the option of resting 
there or if there is time may wish to use the facilities in the departure lounge until 
called for their flight. Some airports are willing to take PRMs to these facilities (such 
as restaurants and shops), while others require PRMs to remain in the waiting area 
allocated. Where the airport is willing to provide this, the assistant arranges a time 
at which to collect the passenger. Some airports allow PRMs to use the business 
lounge regardless of class of travel. 

PRM is 

assisted 
through 
customs and 
to gate 

Once the flight is ready for boarding, the assistant takes the passenger to the gate. 
Different methods of assisting a PRM into the aircraft will be used depending on the 
passenger’s needs and on the manner in which the aircraft is embarked (e.g. via 
airbridge or from the apron). Some PRMs will be able to use either stairs or an 
airbridge and will not require specific assistance at this point. 

PRM is 
assisted on 

board 
aircraft with 
airbridge 

Where passengers board via an airbridge, category WCHC and WCHS PRMs are 
transferred to the onboard wheelchair at the door of the aircraft. If they have 
remained in their own chair up to this point, their wheelchair is transferred to the 
hold; otherwise the airport’s wheelchair is returned with the assistant. The onboard 
wheelchair is narrower to allow it to pass down the aisle, and has straps to hold the 
passenger safely in the chair. Other categories of PRM board the aircraft on foot, 
without particular assistance. Depending on the policy of the carrier concerned, 
PRMs may have to board either first or last. 

PRM is 

assisted on 
board 
aircraft 

without 
airbridge 

Where passengers board via steps, category WCHC and WCHS PRMs are 
transferred to the onboard wheelchair on the apron before entering the aircraft. 
They are then lifted up to the aircraft either by an Ambulift8, by a motorised stair-
climbing chair or at some airports by manual lifting. Other categories of PRM board 
the aircraft on foot, and may require assistance to ascend the stairs. If the aircraft is 
boarded away from the terminal building and passengers are brought to the aircraft 
by bus, a dedicated PRM vehicle may be used to bring the PRM to the aircraft.

PRM is 

assisted to 
seat on 

board 
aircraft 

On board, the assistant provides the assistance necessary for the passenger to get 
to their seat. This may include lifting the passenger from the on-board wheelchair 
into the seat and if, as required by certain carriers, the PRM has to be seated in a 
window seat, transferring across other seats. The assistant may also help the 
passenger with storing any baggage in the overhead lockers. Once the passenger 
is installed in their seat, the airport ceases to have responsibility for providing 
assistance, and it transfers to the airline. 

                                                     

      8 An Ambulift is a vehicle with a hydraulic platform which can be raised to the level of the flight deck to allow 
wheelchairs to be pushed on board. 
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Arrivals 

Notification 
arrives 

In addition to arriving via PAL or CAL, notification for arriving passengers may arrive 
by passenger service message (PSM). This is a list of passengers on board the 
aircraft requiring particular treatment on arrival, dispatched when an aircraft departs. 
The message states the points of embarkation and disembarkation, the flight 
number and date, and lists the names of the passengers requiring particular 
assistance with a description of the assistance. In addition to PRMs, the PSM lists 
children travelling alone (unaccompanied minors, or UMs), deportees and returned 
inadmissible passengers. In some circumstances, no PAL or CAL is received for 
arriving passengers, and the only notification is via PSM; this reduces the period of 
notification from 36 hours to the duration of the flight. In some cases no notification 
is received at all. 

PRM is met 

and assisted 
to disembark 

The information from the PSM is input into the task management system in the 
same manner as the PAL or CAL. When a flight lands, available assistants are 
assigned to each of the PRMs on board the flight, and dispatched to meet them at 
the gate. On landing, if a PRM requires assistance to disembark they will typically 
disembark once all other passengers have disembarked. The PRM is met at the 
door of the aircraft or within the aircraft by their assigned assistant. Depending on 
the code included in the PSM the assistant may have equipment such as 
wheelchairs, or may be accompanied by another member of staff. If the passenger 
has their own wheelchair, this is removed from the hold, and the passenger may 
then be assisted to transfer from the aircraft wheelchair into their own. At some 
airports the passenger’s wheelchair is not returned to them until baggage reclaim, 
for security reasons. 

PRM is 

assisted 

from aircraft 
to point of 
arrival 

The passenger is then assisted through passport control (where there may be a 
dedicated PRM-accessible track) to the baggage hall, where they are assisted to 
retrieve their bags. They are then assisted through customs, and the assistant 
accompanies them as far as is required, up to the designated point of arrival outside 
the terminal. If it is situated close to the arrival point, they may also assist the PRM 
to their car if requested. 

Connections 

Connecting 
flights 

Where a PRM requires assistance to make a connecting flight, the assistance 
offered varies depending on the length of time between arrival and departure. If 
there is limited time, assistance is offered as described above to disembark, 
transfer, and embark the passenger onto their next flight. If there is a significant wait 
between arrival and departure, the passenger may be taken to a PRM lounge or 
waiting area, until their departing flight is ready for boarding. 

Policies on service provision 

Provision for non pre-notified passengers 

3.8 The Regulation sets out the assistance which must be provided to PRMs where they 
have notified the air carrier or tour operator at least 48 hours before the published time 
of departure of their flight. It also requires that where no such notification is made, the 
airport should make all reasonable efforts to provide this assistance. 

3.9 Of the airports we contacted, most stated that there was little or no difference in the 
service received by passengers who had not pre-notified, and differences in service 
quality only occurred when the services were busy. Even in the cases where a choice 
did have to be made between assisting a pre-notified and non-pre-notified passenger, 
some airports informed us that they would make decisions on the basis of ensuring all 
passengers could make their flights, rather than on the basis of notification. Some 
airports informed us that the level of notification was so low that it was not useful to 
make any distinction on this basis. Only a small minority of the case study airports 
stated that a slower service was provided to passengers who did not pre-notify (Table 
3.1 below).  
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TABLE 3.1 AIRPORT SERVICE PROVIDED TO NON-PRE-NOTIFIED PRMS 
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3.10 Airports’ estimates of the impact of pre-notification rates on staffing and equipment 
levels varied considerably. Several airports informed us that while an increase in the 
rate of pre-notification would improve the quality of the service provided, they would 
not expect it to significantly affect the number of staff they employed. In contrast, 
Aèroports de Paris believed that improving rates of pre-notification could allow them 
to reduce the costs of PRM service provision by 30%-40%. In January 2010, London 
Heathrow introduced a banded charge which varies the amount paid depending on the 
level of pre-notification of the airline (see 3.34). 

Restrictions on service 

3.11 Unlike for airlines, the Regulation does not explicitly state any grounds for airports to 
restrict the services provided. However, there may be national laws which have 
bearing on the functions which airport staff are permitted to undertake; for example, 
we were informed that in Denmark national laws on health and safety did not permit 
people of above a certain weight limit to be carried up stairs and into an aircraft. 
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Other issues noted 

3.12 All of the case study airports provide the services required under the Regulation. The 
manner and quality of provision varies among the sample, and there have been a 
number of incidents of significant service failure, but we identified no fundamental 
problems with service provision at major airports. However, we were informed that 
the Regulation had not been implemented at Greek airports other than Athens: at these 
airports, services are provided to PRMs, but the change of responsibility from airline 
to airport has not yet been effected; provision of and payment for services is agreed 
between airlines and ground handling companies, as it was prior to the introduction of 
the Regulation. 

3.13 The views of stakeholders on the provision of services are discussed at the end of this 
chapter (see 3.76). 

Statistical evidence for carriage of PRMs 

The proportion of passengers requiring assistance 

3.14 The frequency with which PRM assistance services are used varies considerably 
between airports. Figure 3.1 shows the rate of use at the airports in our sample for 
which we were provided with data. At London Heathrow 1.2% of passengers are 
PRMs requiring assistance, while at Riga only 0.1% of passengers require assistance. 
However, for most airports in the sample, the proportion requiring assistance is 
between 0.2% and 0.7%. ACI informed us that the higher rates at some airports were 
the result of the demographics of the passengers flying to these destinations.  

FIGURE 3.1 FREQUENCY OF PRMS REQUESTING ASSISTANCE AT AIRPORTS 
(2009) 
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3.15 Some other airports have higher proportions of PRMs requiring assistance, resulting 
from the demographic profile of passengers using the airports. These include holiday 
destinations popular with elderly people, such as Alicante, Malaga and Tenerife Sur; 
and pilgrimage destinations such as Lourdes. 

3.16 Based on the information we have received from airports, the profile of PRM travel 
differs markedly from that of other passengers (see Figure 3.2). Most data indicates 
that the number of PRMs travelling tends to be lower in relative terms, and at some 
airports also in absolute terms, during July and August when total air travel is at a 
peak. At some airports, there appears to be a peak in December and January, however 
this is not consistent across all the airports for which we have data. Airports informed 
us that provision of services between April and September can be particularly affected 
by passengers travelling to cruise ships: these often carry high numbers of PRMs, and 
since a cruise ship usually disembarks passengers at the same time as it embarks the 
next load, there is a twofold increase in the number of PRMs travelling through the 
airport. The winter peak in PRMs is partly due to high rates of injury amongst 
passengers returning from winter sports holidays. 

FIGURE 3.2 FREQUENCY OF PRMS OVER THE YEAR (2009) 
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3.17 Several airports and airlines informed us that the number of PRMs requiring assistance 
has increased significantly since the introduction of the Regulation. It is difficult to 
verify this, as airports generally did not provide PRM services before July 2008, and 
therefore did not have a time series of data available. However, Brussels Zaventum 
airport introduced a PRM service similar to that required by the Regulation earlier, 
and as a result was able to provide figures for PRM’s travelling between 2005 and 
2010. This shows an increasing trend (Figure 3.3): the proportion of passengers 

230



Final report 

29

requiring assistance appears stable at approximately 0.35% over 2005 and 2006, and 
then climbs to 0.66% in 2009. It believed that this was a result of significant abuse of 
the services. 

FIGURE 3.3 RATE OF PRMS OBSERVED AT BRUSSELS ZAVENTUM AIRPORT 
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3.18 Assistance is often divided by airports into WCHC/WCHS (see 3.4), which requires 
significant time and resources, and others. We requested data on the types of 
passengers assisted from each of the case study airports and a summary of the data is 
shown in Figure 3.4. At all airports which provided data, the most frequent category of 
assistance was WCHR, although the proportion ranged from 44% to 89% (median 
64%). The category “Wheelchair other” comprises wheelchair codes which do not fit 
into the other wheelchair categories: WCMP, manually powered wheelchair; WCBD, 
dry cell operated wheelchair; and WCBW, wet cell operated wheelchair. We have 
excluded the codes for medical cases and unaccompanied minors (MEDA and UM 
respectively) from this analysis, as they are not within the scope of the Regulation. 
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FIGURE 3.4 VARIATION IN TYPES OF PRMS ASSISTED (2009) 

0% 10% 20% 30% 40% 50% 60% 70% 80% 90% 100%

Lisbon / Porto / Faro

Riga

Athens

Munich

Stockholm Arlanda

Paris Charles De Gaulle

Amsterdam Schiphol

Roma Fiumicino

Brussels

Copenhagen

Bucharest Otopeni

Dublin

Frankfurt Main

Budapest

WCHR

WCHS

WCHC / WCHP

BLIND

DEAF

DEAF/BLIND

DPNA

MAAS

STCR

Wheelchair other

  

Abuse of services 

3.19 Many airports – particularly larger and busier airports – reported that the services they 
provided for PRMs were sometimes used by passengers who did not appear to have 
the right to do so under the Regulation. A typical observation was of a passenger who 
was assisted in a wheelchair from a designated point of arrival through security and 
customs, and who then walked to the gate unassisted. Several types of passenger who 
might be motivated to do this were suggested: 

• Passengers who feel confused by a large and complex airport, and do not feel that 
they would able to navigate it successfully; 

• Passengers who do not speak the language used for the airport signs and 
announcements; 

• Passengers who have no mobility impairment which prevented them from 
walking long distances within the airport, but who did not wish to; and 

• Passengers (particularly those arrive at the airport with limited time before the 
departure of their flight) who wish to avoid lengthy queues at emigration, 
customs and security. 

3.20 In addition, some airports reported cases where airlines had requested PRM assistance 
for passengers such as unaccompanied minors, passengers with excessive cabin 
baggage, and VIPs. These passengers might previously have been classified ‘meet and 
assist’ (MAAS) and any assistance required would have been paid for by the airline. 
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3.21 By its nature, it is hard to establish the true level of this abuse. PRM organisations 
noted that a passenger’s disability may not always be visible. They also noted the 
perceived stigma attached to travelling in a wheelchair, and believed that many 
passengers would prefer to avoid this in preference to receiving the services offered 
under the Regulation. 

3.22 The level of abuse reported varied between airports. Copenhagen Airport reported a 
rate of approximately one passenger per day whom they suspected was not entitled to 
services under the Regulation, while Brussels reported 20-30 passengers per day. 
Brussels Airport perceived abuse as a bigger problem than other airports within the 
sample.  

3.23 However, Charleroi Airport informed us that abuse of services had decreased since the 
introduction of the Regulation, as a result of changes made to procedures. The two 
changes it identified as having had an impact were:

• requiring passengers who had not pre-notified requirements for assistance to wait; 
and 

• boarding passengers requiring assistance after, rather than before, other 
passengers, and hence users of the PRM service no longer get first choice of seats 
on low cost carriers that do not allocate seats in advance. 

3.24 These changes had the effect of reducing the number passengers without mobility 
needs who wished to use the services to avoid queues, and to obtain first choice of 
seating. However, these policies create some disadvantages for passengers who are 
entitled to the services. 

Organisation of service delivery 

3.25 Airport managing bodies may provide the services required under the Regulation 
themselves, or may contract with other parties to provide the assistance. Any 
arrangements for assistance to be provided through other parties must be compliant 
with published quality standards, and must be determined with the cooperation of 
airport users. 

Overview  

3.26 15 of the sample of 21 airports provided PRM services through a subcontractor (Table 
3.2 below) and, of these, 12 were procured through open tenders. The advantage of 
procuring this service through an open tender include:  

• a specialised provider might more easily be able to provide services of the cost or 
quality required;  

• providing services through subcontractors facilitates the separation of costs of 
PRM services in an airport’s accounts; and 

• open tenders allow the airport to demonstrate that the costs are reasonable, as 
required by the Regulation. 

3.27 Some of the largest airports split the tendering of provision into more than one 
contract, usually through grouping terminals together on a geographical basis.  
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3.28 In contrast, some of the airports provide the services required under the Regulation 
through specially trained airport staff. This may be through the creation of new 
department with this remit, or through extending the remit of a pre-existing 
department (for example the firefighting department). Airports may also subcontract 
some services (such as assisting passengers from the gate to the aircraft) to ground 
handling staff whilst providing other elements of the service themselves. 

3.29 We also identified variation in the type of organisation providing services, where this 
was sub-contracted: 

• Subsidiary company of airport: This approach is very similar to providing the 
services in-house, although an advantage is that it is easier for the airport to 
separate the accounts relating to the provision of PRM services. 

• Ground handling companies: Airports may be able to realise economies of 
scope through provision of PRM services by ground handling companies. 

• Specialist PRM contractor: Among the airports examined for this study, the 
most frequent type of organisation providing PRM services was a company that 
specialised in this kind of assistance service. Some such companies provided 
PRM services only, while a number provide it as part of a range of services. 
These other services might include cleaning services, facilities management, 
emergency assistance, and ambulance services. 

TABLE 3.2 METHODS OF PROCURING PRM SERVICES AT AIRPORTS  
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3.30 Although the PRM service had only been provided by airports for around 18 months at 
the time of our research, we were informed by a number of airports that they were 
considering or were in the process of retendering the service. The primary reason 
given for retendering was that service quality had not been sufficiently high, although 
some airports cited a higher than expected increase in use of services after the 
introduction of the Regulation.  

3.31 The Regulation also allows9 for airlines to request a higher level of service than those 
set out in the quality standards for the airport, and to levy a supplementary charge for 
this service. However, none of the sample airports or airlines were requesting or 
providing such a service. 

Consultation 

3.32 The Regulation requires contracts for the supply of services under the Regulation to be 
entered into in cooperation with airport users and with organisations representing 
PRMs. Cooperation with airport users is usually through the airport users committee 
(AUC). Although this is intended to improve consultation, airlines informed us that in 
some circumstances it did not do so, citing examples where: 

• the proceedings of the AUC were conducted only in the native language of the 
airport; 

• only ground handlers were represented on the committee; and 
• one stakeholder has a voting majority on the committee, allowing it to disregard 

the views of other carriers. 

3.33 We were also informed of circumstances where the consultation provided by airports 
was extensive. London Luton retendered for PRM services in March 2010, and 
involved airport users (airlines and ground handling companies) at all stages of the 
tendering process, including the development of the specification, and the evaluation 
and scoring of bids. 

Airport charges 

3.34 The Regulation permits airports to fund the provision of assistance through a specific 
charge on airport users. This charge must be reasonable, cost-related, transparent and 
established in co-operation with airport users. It must be shared among airport users in 
proportion to the total number of passengers that each carries to and from the airport 
(this is typically calculated on the basis of departing passengers). The accounts of the 
airport relating to provision of PRM services must be separate from its accounts 
relating to other services, and it must make available to airport users and NEBs an 
audited annual overview of charges received and costs incurred relating to the 
provision. 

                                                     

9 Articles 9 (4) and (5). 
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3.35 The majority of the case study airports recover costs for PRM assistance through a 
PRM charge levied on all departing passengers which is specific to the airport and set 
to fully recover the costs of the PRM service. However, we identified the following 
key variations in this approach:  

• Uniform charge: The PRM charges in Spain and Portugal are uniform across the 
airports operated by AENA and ANA respectively. This approach appears to 
infringe the Regulation, which requires a specific charge “established by the 
managing body of the airport”, although there is some uncertainty about this due 
to differences between the English and Spanish language versions of the 
Regulation. Both AENA and ANA believed that, since the service was provided 
across a network of airports, it was appropriate that there should be a uniform 
network charge.  

• Economic regulation: Many airports are subject to economic regulation of the 
charges they may levy on airlines. At most of the airports in our sample, the PRM 
charge is excluded from the regulated price cap, but at Dublin and Brussels 
Zaventum the PRM charge is included within this. As a result, their flexibility to 
amend charges (for example to reflect a higher than expected use of PRM 
services) is constrained: for example, they may require regulatory approval for 
any changes, or have the level of any increases limited by a charging cap. 
Charges may also be fixed over the course of a given regulatory period.

• Pre-existing provision: Stockholm Arlanda and all other State-owned airports in 
Sweden provided some elements of the services required under the Regulation 
prior to its introduction. In Sweden, charges for services for WCHC and WCHS 
passengers were introduced in 2001 at a rate of 1 SEK (€0.1010) per departing 
passenger; charges have not yet been increased since the Regulation came into 
force to reflect the wider range of passengers requiring assistance, but we were 
informed that this is likely to happen in the next year.

• Non-implementation of the Regulation: With the exception of Athens, none of 
the airports in Greece provide assistance for PRMs. Assistance is provided by 
ground handling companies, and charges are negotiated directly between airlines 
and ground handling companies, and consequently not made public.

3.36 We were informed by ACI that the proportion of airports which identify this fee 
separately was 52% across the airports it surveyed, as opposed to 48% which include 
it in the passenger fee.  

3.37 The types of costs which may be recovered using the PRM charge are: 

• Direct assistance costs: The direct costs of the day-to-day running of the service. 
• Other incidental operating costs: These may include maintenance, purchase of 

operating materials, other services, etc.  
• Capital expenditure: Expenditure to invest in facilities required to provide 

services, such as mobility equipment and the fitting out of a dispatch office. 
• Administrative expenses: These may include time spent by airport personnel in 

running the contract, and project costs such as airport management time in 
developing the tender. 

                                                     

10 Calculated on the basis of €1 = 9.7 SEK. 
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• Other airport fees: The PRM contractor may have to, for example, rent space 
from the airport and to pay a fee for doing so. This would also be recovered 
through the PRM charge. 

Level of charges 

3.38 Figure 3.5 shows the charges at the case study airports in euros, converted using 
current (January 2010) exchange rates where required. There is significant variation in 
the level of the PRM charge between airports, from a minimum of €0.16 in Bucharest 
to €0.90 at Frankfurt Main and Paris CDG.  

FIGURE 3.5 AIRPORT CHARGES PER DEPARTING PASSENGER  
(€ AT CURRENT EXCHANGE RATES) 
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3.39 The variation in charges between airports may result from several factors, including: 

• staff cost variation;  
• quality standards in place; 
• the frequency with which the PRM services are used;  
• the proportion of connecting flights; and 
• the design of the terminal or airport. 

3.40 We discuss each of these possible reasons for variation in turn. 

3.41 Purchasing power parities (PPPs) can be used to compensate for differences in price 
levels between States. Figure 3.6 uses Eurostat PPPs for 2008 to convert PRM charges 
in national currency to euros at average price levels for the EU-27. The harmonisation 
only very slightly reduces the variation in the charges (measured in terms of standard 
deviation). 
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FIGURE 3.6 AIRPORT CHARGES PER DEPARTING PASSENGER, 2009 
(€ AT 2008 EU-27 PPP) 
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3.42 Although it was not possible to find published data showing the actual level of service
offered to PRMs at any of the case study airports, the level of service set out in the 
PRM quality standards might help explain the variation in charges. To test this, we 
have calculated a weighted average PRM wait time and compared this with the PRM 
charge at each airport. This analysis suggests little or no correlation: for example, 
although the London airports state the highest service standards in terms of waiting 
times, the charges levied are lower than those at many other airports. Similarly, low 
charges at Bucharest are not reflected in longer proposed waiting times for PRMs 
requesting assistance. 

3.43 It might also be expected that airports with higher proportions of PRMs would have 
higher charges.  To examine this we calculated a proxy for the cost of assisting each 
PRM, for the airports for which we had data. This was obtained by dividing the PRM 
charge by the proportion of PRMs at each airport, to obtain the revenue gained by the 
airport for each PRM assisted.  

3.44 It should be noted that there are some limitations to this analysis. It calculates revenue 
per PRM, and for this to be a valid proxy for costs, it must be assumed that charges are 
accurately cost-reflective, which is not the case in some airports: in Spain and Portugal 
the charge is uniform across all mainland State-owned airports, and does not therefore 
reflect local variation in costs; at State-owned airports in Sweden, the charge reflects 
only the costs of providing services for WCHC and WCHS passengers. For the costs 
to be cost-reflective it is also necessary that the frequency of use of the service is as 
forecast when the charges were calculated. 

3.45 Figure 3.7 shows the results of the analysis. There is still significant variation between 
airports; the maximum cost per PRM assisted (€100 at Copenhagen, PPP adjusted) is 5 
times the minimum cost (€18 at Bucharest, PPP adjusted). This shows that the 
variation in the number of PRMs does not fully explain the variation in the charge. 
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FIGURE 3.7 AIRPORT COSTS PER PRM ASSISTED, 2009 
 (€ AT 2008 EU-27 PPP) 
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3.46 The level of variation also does not appear to be accounted for by the size of the 
airport: the charge at London Heathrow is relatively low, while Paris CDG is 
relatively high. 

3.47 Several airports cited high proportions of connecting passengers as a factor which 
increased costs. However, we do not believe that high proportions of connecting 
passengers would increase the costs of provision: transfer passengers are counted as 
two passengers in airport statistics and any PRM charge is levied twice, so if the 
service is less than twice the cost of that for an arriving or departing passenger, such 
passengers would in fact result in a cost saving relative to other PRMs. This view is 
supported by the data, where the charge at London Heathrow is relatively low. 

3.48 Terminal design may impact on the amount of time required to provide assistance, or 
the efficiency with which it can be provided. For example, Amsterdam Schiphol 
airport, which has one integrated terminal building and the concourse is generally at 
the same level, can make extensive use of electric carts to transport multiple 
passengers together; this is not practical at airports such as CDG.  

Changes to charges in 2010 

3.49 The charges and costs in this section are based on those current in 2009, as this is the 
only complete year for which data was available. Where updated charges have been 
published for 201011, we have compared these with those for 2009. Most airports had 
not made any changes, but Munich and Rome Fiumicino increased charges by 48% 
and 28% respectively.  

                                                     

11 IATA Airport, ATC and Fuel Charges Monitor, February revision, published March 2010. 
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3.50 London Heathrow changed the structure of its PRM charges in 2010. Whereas 
previously it levied a charge of £0.35 (€0.38) per passenger for all airlines, from 1 
January 2010 the charges vary depending on the level of pre-notification. Airlines 
which pre-notify 85% or more of PRMs are charged £0.42 (€0.46) per departing 
passenger, while those which pre-notify 45% or less of their passengers are charged 
£0.83 (€0.91). 

Consultation 

3.51 Airports are required to determine charges in cooperation with users through airport 
user committees. The Regulation does not define cooperation further, however, and as 
a result the form this consultation has taken varies considerably. London Luton 
informed us that their tender process involved airlines, ground handlers and PRM 
organisations at all points of the tender process, from developing the specification to 
evaluating the bids and awarding the contract. In contrast, several airlines informed us 
that the consultation in Portugal and Spain was limited to the publication of a letter 
stating the amount the charge per person. We were also informed that consultations on 
PRM charges were often included in wider general charge negotiations. 

3.52 A number of issues were raised regarding this cooperation. 

• We were informed by several airports that certain carriers have contested the 
procedural steps taken by airport managing bodies to establish the charge. This 
has in at least one case been supported by an NEB taking a strict interpretation of 
the meaning of ‘in cooperation with airport users’, as requiring agreement 
between the airport and the airline both on the tender and the level of the charge. 
This has led to delays, particularly due to challenges by low-cost airlines, 
including requests to see cost information, which the airports regarded as 
unnecessary, after the tender processes were completed. 

• Some airlines have blocked the process of approving charges by refusing to 
participate in the consultation. 

• Some airports believed that direct involvement of users in the tender process can 
be problematic: without signing personal non-disclosure agreements, it may not 
be possible to share the commercially sensitive information included in tenders; 
there may also be conflicts of interests between some of the handlers and the 
tendering parties. However, the example of London Luton discussed above 
demonstrates that these barriers are not impossible to overcome. 

Quality standards 

Standards published 

3.53 The Regulation requires all airports serving over 150,000 passenger movements per 
year to set and publish quality standards. Figure 3.8 indicates the proportions of 
airports publishing quality standards. The following airports had not yet done so: 

• Amsterdam Schiphol: quality standards are in the process of being re-developed 
with airlines, and have not been published yet; 

• Bologna: standards not yet published; 
• Budapest: standards published to airlines and handling companies by letter; and 
• Stockholm Arlanda: standards published to airlines but not yet published on its 
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website; it informed us that the standards would be published soon. 

3.54 Three of these airports provided the quality standards to us at interview, but 
Amsterdam Schiphol and Bologna did not provide any details of their quality 
standards. 

3.55 We found that the largest ten European airports in terms of passenger numbers were 
more likely to publish quality standards that those outside the top 10. 

FIGURE 3.8 PROPORTION OF AIRPORTS PUBLISHING QUALITY STANDARDS 
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Ease of finding quality standards 

3.56 The ease with which the quality standards could be located on airport websites varied 
considerably. For the airports which published quality standards, some of the main 
issues encountered were: 

• Having to click through an excessive number of links before finding the 
standards, e.g. the website of Charleroi Airport requires the user to click on five 
links before the standards can be viewed; 

• Locating the standards on the site of the management company rather than within 
the section or website dedicated to the airport – this was the case for  the Spanish 
airports for which the information is on the main AENA website;  

• Using terminology which may not be obvious, avoiding the actual term ‘quality 
standards’, e.g. BAA use the term ‘Service Level Agreement’; and 

• Restrictions on language – Bucharest Otopeni, Brussels Charleroi and the Paris 
airports only publish quality standards on the local language versions of their 
websites. 

Standards for waiting time 

3.57 The standards defined by the case study airports are shown in Table 3.3 and Table 3.4 
below. At all of the case study airports for which we were able to obtain standards, 
these are defined in terms of the percentage of PRMs who should wait for up to a 
given number of minutes. For example, at Barcelona, 80% of departing passengers 
who have pre-notified requirements for assistance should wait for 10 minutes or less 
from the point at which notice is given that they have arrived at the airport. This 
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approach is consistent with the example standards in Annex 5-C of ECAC Document 
3012, and eight of the airports in the sample (including Copenhagen, Munich and the 
AENA Spanish airports) follow these exactly.  

3.58 There are however variations in both how the standards are structured and the level of 
the standards. Paris Charles de Gaulle is unusual in that, with the exception of the top 
99% bracket, an additional ten minutes is added to the wait time for departing 
passengers located ‘further away’. The published standards do not define how far 
away this is. Aéroports de Paris also define an additional category, of pre-notification 
of between 8 and 36 hours, for whom the standards are part-way between those 
applying to PRMs for which notification was received 36 hours or more before travel 
(‘pre-booked’), and those for which notification was received less than 8 hours 
beforehand (‘non-pre booked’).  This is not shown in the table as it is not comparable 
with the standards offered by the other airports.  

3.59 There are also some differences in how the wait time for arriving passengers is 
measured. At most airports, it is measured from when the aircraft reaches the parking 
position, but there are the following exceptions: 

• From descent of last passenger: Rome Fiumicino; 
• From boarding bridge lock: Brussels; and 
• Not defined: Athens, Budapest, Lisbon, Stockholm Arlanda. 

3.60 The standards proposed for pre-booked departing passengers are generally consistent, 
at least in terms of the waiting times which percentages are applied to: 10, 20 and 30 
minutes are the most commonly used intervals, at 80%, 90% and 100% respectively. 
For non pre-booked passengers 80%, 90% and 100% apply to 25, 35 and 45 minutes. 
Better standards are offered by the UK and French airports that we reviewed. This is 
also reflected in the standards for arriving passengers, with the London and Paris 
airports targeting zero waiting time for 90-100% of passengers. There is also a clear 
pattern for arriving passengers, with 80% of pre-notified PRMs waiting no more than 
5 minutes, 90% no more than 10 and 100% no more than 20 minutes. Standards are 
not as high as this for non pre-booked passengers, however. 

3.61 Several airports informed us that the standards suggested by ECAC Document 30 for 
arriving passengers were not short enough to meet airline requirements on turnaround 
times: if the airports adhered only to these standards, there would be significant 
operational issues. Some of these airports published standards in line with Document 
30, but stated that they actually provided services in much shorter times. 

                                                     

12 ECAC Policy Statement in the field of Civil Aviation Facilitation, 11th Edition/December 2009. 
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Other elements of published quality standards 

3.62 Some airports define additional standards other than the waiting time targets, generally 
reflective of the assistance set out in Annex 1 of the Regulation. For example, 
Charleroi provides detailed information regarding the level of assistance which will be 
provided for PRMs, for example support for embarking and disembarking the aircraft, 
or for dealing with customs formalities. Brussels Airport also defines how many 
assistants will accompany a PRM, depending on their type of disability.  

3.63 Some airports also include more general, qualitative targets, less directly related to the 
assistance offered to an individual PRM. For example, Luton Airport’s published 
standards include responding to ‘disabled customer enquiries to offer guidance and 
advice’, and auditing to ensure compliance with all disability legislation. Athens 
Airport also provides extensive details of the measures it has taken to accommodate 
PRMs, including disabled-access internet points and a special walkway for partially 
sighted PRMs. 
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Monitoring 

3.64 While the Regulation requires larger airports to develop and publish quality standards, 
it does not require them publish whether they are actually met, and none of the case 
study airports do so. Nonetheless most airports do undertake some form of monitoring 
and several provided us with performance statistics. There were a number of 
approaches to monitoring: 

• Time spent waiting to receive assistance: This is the most common measure 
used by airports, as set out above. These times are often measured by time stamps 
inputted into the personal digital assistants (PDAs) or equivalent devices carried 
by staff providing assistance to PRMs (discussed earlier). The data recorded can 
often give wider outputs than solely the time taken to receive assistance, such as 
time from gate to boarding, or time waiting once disembarked from an aircraft. 
This approach should give accurate information on the time spent waiting by 
passengers, but does not address other aspects of quality of service. 

• Spot checks: Many airports reported that the PRM service manager will 
undertake frequent unannounced tours of the services and infrastructure provided 
within the airport. They may check, for example, that the designated points of 
arrival and departure are functioning correctly. This approach is useful to identify 
wide-ranging problems but may not be sufficiently systematic to identify all 
problems. 

• Surveys: A number of airports reported using surveys to obtain feedback from 
passengers. Typically, a postcard with survey questions to be completed was 
given to PRMs at some point during their use of the airport’s services, which 
could be submitted at information desks or at various comment boxes place 
throughout the airport. These covered questions on the services received, and in 
some cases assessed the passenger’s knowledge of the Regulation. A potential 
problem with this approach is the lack of accessibility for all passengers. 

• Mystery shoppers: ‘Mystery shoppers’ are people (typically PRMs) paid to 
anonymously receive the service provided by the airport and afterwards give 
detailed reports or feedback about their experiences. This approach gives a 
thorough appraisal of the service provided at a particular time. 

3.65 Table 3.5 sets out the actions airports have taken to monitor their quality standards. 
Most airports do not include any external auditing in their monitoring processes; 
Athens, Bucharest Otopeni, Luton, Madrid Barajas, Zaragoza include some external 
checks. 

TABLE 3.5 AIRPORT ACTIONS TO MONITOR QUALITY STANDARDS 
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3.66 In addition, we found that most NEBs had not undertaken any direct, systematic 
monitoring of whether airports were meeting quality standards. Table 3.6 sets out the 
actions NEBs have taken to monitor airport quality standards. 

TABLE 3.6 NEB ACTIONS TO MONITOR QUALITY STANDARDS 
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Complaints to airports 

Airport processes for handling complaints 

3.67 Most case study airports accepted complaints relating to PRM services in the same 
way as other complaints. Often airports will accept complaints via email, via 
information desks at the airport, or via forms which can be filled in and deposited in 
comment boxes located at various points within the terminals.  

3.68 Typically, complaints are registered in a database which is reviewed by a member of 
staff on the service quality team. The staff member allocated to the complaint reviews 
documents relating to the service referred to in the complaint, and talks to the member 
of staff who provided the service (this member of staff may be employed by either the 
airport or a contractor). After investigating the complaint, the staff member writes a 
report including the findings and any response which is sent to the passenger. The 
service quality manager may review monthly reports on complaints, which will 
include complaints regarding the PRM service. 

3.69 The level of detail to which the complaint handling process is specified varies 
depending on the volume of complaints received: an airport which handles many 
complaints may follow clearly defined procedures for handling complaints, while an 
airport which receives only few complaints may address them on a more ad hoc basis. 

Number of complaints received 

3.70 For each airport in the case study sample we requested the number of complaints 
received relating to provision of services to PRMs. We compared the data received 
with the assistance provided to give a rate of complaints, shown in Figure 3.9. This 
shows a high level of variation in the number of complaints received. Most of the 
larger airports have a similar rate of complaints. The highest rate of complaints is at 
Brussels Zaventum (0.33%, over double the next highest).  
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FIGURE 3.9 RATE OF COMPLAINTS RECEIVED BY AIRPORTS, 2009 
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3.71 Some airports note that they have received no complaints regarding the Regulation 
since its introduction, while during the same period they have received several 
thousand complaints regarding aspects of their service not covered by the Regulation. 
This is evidence that their system for receiving complaints is functioning well, but it is 
not necessarily evidence that there are no problems regarding the implementation of 
the Regulation. We were informed by several PRM organisations that a mobility-
impaired passenger who receives poor service may be reluctant to complain, as they 
may wish to forget the incident, and since these passengers may face many obstacles 
during a journey, they may take the view that reporting the more frequent minor 
incidents is not worthwhile. In addition, the lack of compensation in most Member 
States means there is little direct incentive to complain. 

Training 

3.72 The Regulation requires that airports provide training relating to PRMs for their 
personnel: 

• All personnel who provide direct assistance to PRMs, including those employed 
by subcontractors, must have knowledge of how to meet the needs of various 
different types of PRMs. 

• All airport personnel who have direct contact with the travelling public must have 
disability-equality and disability-awareness training. 

• All new employees must attend disability-related training and personnel must 
have appropriate refresher training. 

3.73 We requested information on the training provided at each of the airports in the 
sample for the study. As many considered this material confidential, we were not able 
to obtain many copies of training documents. From the information we have received, 
the content of the three types of training may typically include the following: 
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• Staff assisting PRMs directly: Most courses described included: theoretical 
training on rights and obligations under the Regulation, training in awareness of 
disabilities, and physical training in lifting and other handling of PRMs. Some 
elements of training may be given to all staff; these could include Ambulift 
licenses and sign language. It may also include training not directly related to 
PRMs, such as training in first aid. Not all of the training courses we were given 
information for included provision for ‘soft’ elements of interacting with PRMs, 
such as ensuring that the person providing assistance is at the same height as a 
wheelchair user when talking to them, or being aware of the type of 
circumstances which could cause a person with autism to become distressed. 

• Passenger-facing staff: This training is typically the disability-equality and 
disability-awareness sections of the training for staff providing direct assistance 
to PRMs. Several airports ensured that this training was undertaken by all staff 
working in the airport (including external staff) by making this training a 
requirement for obtaining the security clearance pass needed to work in the 
airport. It may include specific training for security staff who perform searches on 
PRMs, relating for example to how to search a passenger in their own wheelchair, 
and awareness of the importance to blind passengers of having belongs replaced 
in exactly the same place within their baggage. 

• Other employees: The form of this training was often a short video on disability 
awareness. Some airports did not provide this training, or did not make it 
compulsory, which appears to be an infringement of the Regulation. 

3.74 Training was delivered either internally, by external contractors specialising in 
training, or by PRM organisations. Several airports informed us that they used a “train 
the trainer” approach, where employees who have received the training then go on to 
train other employees. Several airports informed us that their training programmes 
were compliant with the guidance given in Annex 5-G of ECAC Document 30. A 
number of airports had involved PRM organisations in their training in some way, 
including in the development of the training, in its delivery, or through audit and 
approval. Several airports informed us that they had sought assistance from local PRM 
organisations but had found this problematic. 

3.75 The lengths of the training programmes about which we were given information 
varied widely. We were given information relating to 6 training programmes for those 
providing direct assistance to PRMs: of these, 4 lasted 3-6 days, while two lasted 12 
days or more. The length of training for passenger-facing staff also varied, with some 
airports requiring a full day of training whilst others only required the staff member to 
watch a 20 minute video. Refresher courses also varied considerably in length 
(between 1 and 4.5 days) and frequency: one airport informed us that it had monthly 
refresher training, while another required refresher training every 2 years.  

Stakeholder views on effectiveness of implementation 

3.76 We asked each of the stakeholders we contacted about how effectively they believed 
airports had implemented the Regulation; views vary considerably between different 
groups of stakeholders (Figure 3.10 below). Airlines and PRM organisations both 
believe that there are significant improvements to be made, but over 70% of NEBs 
believe that the actions of airports are largely sufficient. The rest of this section 
summarises the views expressed by stakeholders. 

251



Final Report 

50

FIGURE 3.10 VIEWS OF STAKEHOLDERS ON AIRPORT EFFECTIVENESS 
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3.77 Most airports viewed their own actions as effective implementations of the 
Regulation. The most common problem reported by airports was misuse of the PRM 
service, however the level of impact of this reported misuse varied considerably 
between airports. The following other issues were identified by airports: 

• Connecting flights: Minimum connection times, while sufficient for other 
passengers, can be insufficient for a PRM. 

• Initial implementation of the Regulation: Several airports informed us that they 
had had problems with subcontracted service providers; a number had since 
retendered the service because of unsatisfactory service quality. 

• Several airports informed us that they had had difficulty obtaining the 
cooperation of PRM organisations when developing quality standards. 

Airlines and airline associations 

3.78 Many airlines reported that quality of service and level of charges varied considerably 
between airports. This did not necessarily relate to size of airport: some airlines 
informed us that larger airports tended to provide better assistance, while other airlines 
informed us that their provision tended to be worse. Few airlines reported significant 
delays due to PRM services. 

3.79 The most common problems with airport implementation of the Regulation reported 
by airlines related to airport charges. These issues were raised, in particular, by low 
cost and charter carriers:  

• many airlines believed that the method of determining charges was not 
transparent and that the charges determined by airports were not reasonable or 
cost reflective; 

• many airlines reported that the costs of the PRM service had increased (in some 
cases significantly) since the introduction of the Regulation, relative to the 
previous situation when the PRM service was contracted directly by the carrier, 
generally from its ground handler;  
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• this increase was believed by several airlines to be a result of overstaffing, or by 
some as a result of the inclusion of a margin, which they believed to be a 
contravention of the Regulation; 

• at the same time as this perceived increase in cost, many airlines believed the 
quality of service had decreased, or at best not improved, since the introduction of 
the Regulation, and that the charges therefore represented poor value for money; 
and 

• some States (in particular Spain and Portugal) have introduced uniform charges 
for services at State-operated airports, which airlines do not believe are cost-
reflective or give value for money. 

3.80 Some airlines informed us that they had serious concerns regarding the safety of uses 
of the PRM assistance services provided by airports, and noted that the airlines have 
no right to audit or directly influence the service provider.  

3.81 Airline associations raised many of the same issues. ELFAA had particularly negative 
views regarding the assistance provided by airports: it believed that assistance was 
provided by unskilled staff and that the quality had decreased as a result, and that the 
cost of provision had tripled at some airports. It also believed that services were 
poorly synchronised with airline schedules. All of the airline associations from whom 
we obtained a response raised at least some concerns on all points regarding charges, 
including whether the costs were reasonable, cost-related and transparent, and whether 
the cooperation with airlines was sufficient. 

NEBs 

3.82 Most NEBs believed that airports had implemented the Regulation effectively. Several 
informed us that they believed there had initially been problems with implementation, 
but that these were now resolved. Those that believed there were areas which should 
be improved identified problems with designated points, infrastructure, delays on 
arrival and provision of information. It is not clear whether the level of supervision by 
most NEBs would be sufficient to allow an in-depth analysis of airport effectiveness 
(see 5.42). 

PRM organisations 

3.83 Most organisations representing disabled people believed there were some issues with 
the implementation of the Regulation by airports, and identified issues at all points of 
the process. Most organisations also noted that there was wide variation in the quality 
of service provided at different airports; several believed that this was a result of 
variation in the training given. Frequently identified problems included: 

• Mobility equipment is frequently damaged: Many PRM organisations 
informed us that understanding of mobility equipment was poor and that training 
regarding it was insufficient. They believed that this poor understanding amongst 
airport and ground handling staff contributed to frequent damage. There was an 
expectation amongst most of the PRMs using wheelchairs that we spoke to that, if 
they travel by air, there is a high likelihood their chair will be damaged. For 
disabled people with extremely limited mobility who rely heavily on their 
wheelchair and may have adaptations particular to their needs, damage to their 
chair can be extremely distressing. 
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• Lengthy waits for disembarkation: Although the initial disembarking from the 
plane may be completed within the time set out in the quality standards, the 
passenger may then have to wait a long period of time in a holding area before 
the rest of the arrivals procedure is finished. 

• Information provision is poor: This includes information on the layout of the 
airport, accessible real-time information on flights, and information on the rights 
of PRMs. 

• Websites are inaccessible: We were informed by many organisations that airport 
websites are frequently inaccessible to visually impaired people.  

• Poor training of staff: Several organisations reported that the interaction of 
airport assistance staff with PRMs could be poor. Examples of this included the 
assumption that all PRMs require a wheelchair, and where the assistance staff talk 
to a companion of a PRM rather than directly to the PRM. 

• Inability to use own wheelchair: As discussed above, some wheelchair users 
with particularly limited mobility may wish to use their own wheelchair for as 
long as possible. We were informed that many airports do not permit the use of a 
passengers own chair up to the gate, and that some have a policy of transferring 
the passenger to an airport chair at check-in. 

• Inadequate provision where connection times are long: Where there is a wait 
of several hours between the arrival of one flight and the scheduled departure of 
the connecting flight, at some airports this may result in a PRM being left 
unattended for a long period in an area without facilities or assistance. 

• Insufficient time allowed for connections: The minimum connection time given 
by airports may not be sufficient to unload, transfer and board a PRM. This is a 
particular problem at larger, more complex airports with multiple terminals. 

• Parking provision: A number of issues were raised with the parking spaces 
made available to PRMs. These included comments on inconvenient location, 
insufficient capacity, or inappropriate requirements for payment. 

• “Holding areas”: Some airports do not enable PRMs to access departure lounge 
facilities such as shops or restaurants, and require them to remain in a “holding 
area” for PRMs. Although such access to facilities is not required by the 
Regulation, it can significantly improve the experience of air travel of PRMs, and 
is provided by many airports.  

• Communication of arrival: Communication of arrival at the airport can be 
difficult, for example through poor signage for points of communication, or 
points of communication failing to respond to calls for assistance. 

• Poor provision for the visually impaired: Many airports do not provide 
adaptations to allow visually impaired passengers to access the airport 
independently. These can include tactile surfaces or Braille maps. We were also 
informed that training on how security staff should search the bags of these 
passengers was often lacking; it is important that all items are returned to their 
original location, as otherwise the passenger may have difficulty finding them. 

Other organisations 

3.84 The other organisations we interviewed raised issues which have been raised by the 
stakeholder groups already discussed. These included: 

• “Teething problems” when the Regulation was first introduced; 
• Poor provision of information; 
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• Variability of training; and 
• Falling service levels, in particular falling standards of safety. 

Conclusions 

3.85 All airports in the sample for this study had implemented the provisions of the 
Regulation. We were informed that the regional airports in Greece had yet to effect the 
change from provision by ground handlers to provision by airports, but we were not 
told of any other airports at which the Regulation has not been implemented. Most of 
the sample airports had contracted the provision of PRM assistance services to an 
external company, and several had changed their service provider within 18 months of 
the Regulation coming into force; this was interpreted by some as a sign that initial 
procurement and specification had not met actual needs.  

3.86 The service provided at the sample airports varies in terms of a number of factors 
including the resources available to provide the services; the level of training of the 
assistance staff; the type of equipment used to provide services; the facilities provided 
to accommodate PRMs (such as PRM lounges). According to the information 
provided by PRM organisations, there is resulting variability in service quality, 
although this is difficult to quantify. 

3.87 There is also significant variation between airports in the frequency with which PRM 
services are requested: the level of use of the service varies by a factor of 15 between 
the airports for which we have been able to obtain data. The type of PRM service 
requested also varies considerably between airports. Both the frequency of use and the 
type of service required are likely to be affected by the varying demographics of the 
passengers using different airports. 

3.88 The Regulation requires airports to publish quality standards. Most sample airports 
had done so, although some had published them only to airlines and other service 
users. Almost all quality standards followed the example format set out in ECAC 
Document 30, which defines the percentage of PRMs who should wait for up to given 
numbers of minutes. Some airports published qualitative measures in addition to these 
time standards, such as descriptions of the treatment the passenger should expect at all 
points of the service. However, none of the sample airports had published the results 
of any monitoring of these quality standards, and whilst most did undertake 
monitoring in some form, only four had commissioned external checks of the service. 

3.89 The Regulation allows airports to levy a specific charge to cover the costs of 
assistance. All but one of the sample airports had done so. The level of charges varied 
considerably. We analysed this charge to examine whether variation could be 
explained by higher frequency of use of the service, differences in price levels 
between States, or differences in service quality, but there was no evidence that this 
was the case. The design of the airport may be a further factor influencing the cost of 
service provision and hence the level of charges. 

3.90 Some stakeholders believe that the requirements to select contractors and establish 
charges in cooperation with users and PRM organisations were not followed 
thoroughly. Many airlines did not believe that consultation on either element had been 
sufficient, and this view was shared by some PRM organisations. There were a 
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number of barriers to effective consultation, including linguistic restrictions and 
airport user committees which failed to include all interested stakeholders. 
Consultation with airlines was reported as particularly poor in Spain, Portugal and 
Cyprus. In contrast to this, we note that several airports stated that they had sought the 
participation of PRM organisations but had found this difficult to obtain. 

3.91 The Regulation requires airports to provide specialised disability training for staff 
directly assisting PRMs, and whilst all sample airports had done so, there were 
significant variations in the length and format of this training. The shortest training 
course among those for which we have data was 3 days long, while the longest lasted 
14 days. There was similar variation in the length of training provided for passenger-
facing staff who did not provide direct assistance. A number of airports informed us 
that they did not provide disability-awareness training for staff not in public-facing 
roles, or only provided it on a voluntary basis. 
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4. APPLICATION OF THE REGULATION BY AIRLINES 

Introduction 

4.1 Regulation 1107/2006 also sets out requirements for air carriers relating to their 
treatment of passengers with reduced mobility (PRMs). This section assesses how 
airlines are implementing these requirements. Information is drawn from two key 
sources: 

• a detailed review of information published by the case study airline on their 
websites, against a range of criteria; and 

• interviews with representatives of the carriers and other stakeholders. 

4.2 This section begins by outlining the obligations imposed on airlines by the Regulation, 
and evaluates how airlines are implementing these requirements. 

Requirements of the Regulation for air carriers 

4.3 The Regulation imposes a range of requirements on airlines, which can be summarised 
as follows: 

• Prevention of refusal of carriage: The Regulation prohibits airlines from 
refusing carriage or accepting reservations from PRMs, unless this is necessary to 
comply with safety requirements, or necessitated by the physical constraints of 
the aircraft. Where boarding is refused, the provisions of Regulation 261/2004 
should apply with regard to refunds or rerouting. Airlines are permitted to require 
that a PRM be accompanied by a person who is able to provide any assistance 
that is required (again subject to this being necessary to meet safety 
requirements), and are required to publish any safety rules which they attach to 
the carriage of PRMs.

• Transmission of information: Airlines are required to take all necessary 
measures to enable the receipt of PRM assistance requests at all points of sale. 
Where such requests are received up to 48 hours prior to departure, the airline 
should transmit the information to the relevant airport(s) at least 36 hours before 
departure, or as soon as possible if notification is received from the passenger less 
than 48 hours before departure. Following departure of a flight the airline is also 
required to provide the destination airport with details of the PRMs requiring 
assistance on the arriving flight.

• Assistance: Annex II specifies the level of assistance which air carriers should 
provide to PRMs. This comprises carriage of assistance dogs, transport of up to 
two items of mobility equipment, communication of flight information in 
accessible formats, making efforts to accommodate seating requests (and seating 
accompanying persons next to the PRM where possible) and assistance in moving 
to toilet facilities.

• Training: All employees (including those employed by sub-contractors) handling 
PRMs should have knowledge of how to meet their needs. Disability-equality and 
disability-awareness training should be provided to all airport personnel dealing 
directly with the travelling public, and all new employees should attend 
disability�related training.
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• Compensation for lost or damaged mobility equipment: Airlines are required 
to compensate passengers for lost or damaged mobility equipment or assistive 
devices, in accordance with national and international law.

Published safety rules 

4.4 Article 4(3) requires airlines to publish the safety rules relating to carriage of PRMs. 
The Regulation does not state in any more detail what these safety rules should cover,  
but we would expect from the context that this is intended to mean rules relating to 
where carriers would exercise a derogation under Article 4(1) to allow refusal or 
limitation of carriage, or for where passengers would have to be accompanied. This 
would include any rules necessitating limitations on the number of PRMs which can 
be carried, restrictions on the types of PRM posing specific safety risks, or limitations 
on their carriage or on that of mobility equipment due to the size of aircraft. 

4.5 In some cases the information published by airlines is in the form of a document 
defined as ‘safety rules’ or ‘information pursuant to Regulation 1107/2006’, but more 
commonly information is provided on a web page (or pages) without these 
descriptions. The limited use of the ‘safety rules’ term by airlines may indicate that 
carriers do not understand what is meant by the term, or that the requirement is open 
to interpretation. It is also possible that airlines do not have specific PRM safety rules 
– both KLM and SAS informed us that the same safety rules apply to PRMs as to all 
other passengers.  

4.6 The airlines’ Conditions of Carriage may also provide a useful source of information 
on policy on the carriage of PRMs, and in some cases may provide more detail than 
dedicated PRM web pages. 

4.7 Seven carriers’ Conditions of Carriage also refer to other requirements (often 
described as ‘Our regulations’ or ‘Other regulations’) which apply to carriage of 
PRMs. In the sample we have reviewed, the reference to such regulations does not 
always specify exactly what the scope of these is or where they are to be found. This 
may infringe the requirement in Article 4(3) to publish any safety rules affecting 
PRMs, and may also raise issues of consistency with the Unfair Contract Terms 
Directive, as the conditions on which bookings are made should be transparent at the 
time. Whilst some airlines’ Conditions state that these regulations are published on 
their websites, the following case study carriers’ Conditions include such references 
without saying where the information can be found: 

• Air Baltic; 
• Emirates; 
• SAS; and 
• TAP Portugal. 

4.8 The carriers which provided the most detailed information set out the information 
listed below, and we would therefore expect a comprehensive PRM web page to 
provide at least some information on these topics: 

• Any limitations on the carriage of PRMs, for example a limit on the number that 
can be conveyed on a given flight; 
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• Advance booking requirements for any PRM requiring assistance; 
• Conditions under which an accompanying passenger will be required; 
• Guidance on the carriage of assistance animals; 
• Policies on the carriage of equipment, e.g. wheelchairs, stretchers and oxygen; 

and 
• Any assistance which will be offered on board. 

Information actually published by carriers 

4.9 Three of the sample airlines (Air Berlin, easyJet and Ryanair) provide either ‘safety 
rules’, or a notice specifically stated to be pursuant to Regulation 1107/2006. In a 
further six cases Regulation 1107/2006 is mentioned in a first sentence of the web 
page / PRM document, or elsewhere in the text. 

4.10 We found that eight of the sample airlines include on their website all the information 
likely to be required. This was normally in the form of a web page, sometimes with 
sub-sections, however AirBaltic and KLM provide downloadable documents 
containing all PRM guidance. Delta also provides a PRM brochure, but this does not 
contain all the information provided on the PRM web page. In the remainder of cases 
airlines provide fairly comprehensive web pages, but omit certain items which may 
appear on other sections of the website (for example in the Conditions of Carriage). 

4.11 In some cases we found inconsistencies between the PRM web page and that the 
information provided in the Conditions of Carriage. For example, Delta’s Conditions 
of Carriage state that 48 hours’ advance notice is required for any PRMs who wish to 
receive special assistance, but the PRM information section states that 48 hours’ 
advance notice is only required if the passenger needs to use oxygen during the flight, 
requires the packaging of a wheelchair battery for shipment as checked luggage, or is 
travelling with a group of 10 or more people with disabilities. Austrian Airlines’ PRM 
information emphasises the importance of booking in advance, but does not reflect the 
stronger wording in the Conditions of Carriage, which state that carriage of PRMs ‘is 
subject to express prior arrangement’. Similarly, the Conditions of Carriage of 
Alitalia, Brussels Airlines, Delta, Ryanair and Wizzair state that carriage may be 
refused to PRMs if not arranged in advance; however although the PRM webpage 
states that assistance should be requested at the time of booking, it is not indicated that 
failure to do this may result in denial of boarding. 

4.12 Some of the rules set out in airlines’ Conditions of Carriage do not appear in the PRM 
information section of the website. For example, Thomsonfly imposes a limit on the 
number of PRMs or wheelchairs which will be accepted per flight in their Conditions 
of Carriage, which does not appear on the airline’s PRM web page. 
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Table 4.1 outlines the coverage of the PRM web pages against the criteria set out in 
paragraph 4.9 above. 
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TABLE 4.1 INFORMATION AVAILABLE ON CARRIER WEBSITES 
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Carrier requirements on carriage of PRMs 

Safety requirements defined in law or by licensing authorities 

4.13 Article 4(1) allows derogations from Article 3 in order to meet safety requirements 
defined by national or international law, or to meet safety requirements established by 
the authority that issued the air operator's certificate to the air carrier concerned. The 
only EU-wide legislation which applies is EU-OPS1 (Commission Regulation 
859/2008), which is aligned with JAR-OPS 1 Section 1 guidance previously produced 
by the Joint Aviation Authorities. 

4.14 National health and safety legislation may also provide safety-related grounds for 
imposing restrictions on the carriage of PRMs – for example cabin crew may not be 
permitted to lift passengers between their seat and an on-board wheelchair, which 
would then necessitate an accompanying passenger if it is expected that they will need 
to leave their seat at any point during the flight.

4.15 All other restrictions are governed by safety requirements established by licensing 
authorities, which are often (although not always) the same organisation that has been 
designated as the NEB for the Regulation. The main guidance material relating to 
carriage of PRMs that licensing authorities should take into account is that originally 
defined in Section 2 of JAR-OPS 1. Section 2 was not included in EU-OPS1, but 
ECAC Document 30 states that, pending the adoption of implementing rules related to 
operations based on the EASA Regulation (216/2008), Member States are allowed to 
use the Section 2 guidance material, provided that there is not conflict with EU-OPS. 
To accompany EU-OPS 1, the JAA published an updated version of Section 2 in the 
form of Temporary Guidance Leaflet (TGL) 44. The section relating to the carriage of 
PRMS, ACJ OPS 1.260, remains unchanged from the original JAR-OPS 1 Section 2. 
It states that: 

1 A person with reduced mobility (PRM) is understood to mean a person whose mobility is 
reduced due to physical incapacity (sensory or locomotory), an intellectual deficiency, age, 
illness or any other cause of disability when using transport and when the situation needs 

special attention and the adaptation to a person’s need of the service made available to all 
passengers. 

2 In normal circumstances PRMs should not be seated adjacent to an emergency exit.  

3 In circumstances in which the number of PRMs forms a significant proportion of the total 
number of passengers carried on board: 

a. The number of PRMs should not exceed the number of able-bodied persons capable 
of assisting with an emergency evacuation; and 

b. The guidance given in paragraph 2 above should be followed to the maximum extent 
possible. 

4.16 Licensing authorities may require their carriers to impose more stringent restrictions 
on carriage of PRMs than the 50% limit defined by TGL 44. However, this is rare: the 
only example identified amongst the case study States is the Belgian Civil Aviation 
Authority (BCAA), which has set restrictions on the numbers of certain types of PRM, 
and minimum numbers of accompanying passengers. The numerical limits, which are 
outlined in more detail in the case study for Belgium in appendix C, are reflected in 
the conditions imposed by Brussels Airlines. In contrast, some licensing authorities 
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(for example the UK CAA) have stated that they will not generally approve limits on 
carriage of PRMs below the 50% defined in TGL 44.  

4.17 In the remainder of cases, licensing authorities do not have any defined policy and will 
consider any restrictions on carriage of PRMs on a case by case basis. Therefore, more 
stringent restrictions on carriage of PRMs may be proposed by the airlines themselves, 
included in their Operations Manuals and submitted for approval by the licensing 
authority. As a result, there are significant variations between airlines, even where 
operational models and types of aircraft are similar. For example, whilst Wizzair, 
easyJet and Ryanair have similar operational models and aircraft types, Ryanair has a 
limit of 4 PRMs who require assistance per aircraft whilst Wizzair has a limit of 28 
PRMs and easyJet 50%. Although the limits imposed by the three airlines are all based 
on safety, it is difficult to imagine that all three could be ‘safe’ limits. There does not 
seem to be an evidence base for these limits and a stakeholder suggested to us that, in 
the event of an emergency, it is impossible to predict whether even ‘able bodied’ 
passengers will be in a physical or psychological state consistent with evacuating the 
aircraft in the expected time; therefore, it was discriminatory to have a PRM limit. 

4.18 The policy adopted by many of the legacy carriers is influenced by the United States 
Department of Transport Regulation, 14 CFR Part 382 (hereafter described as rule 
382). The United States Air Carrier Access Act of 1999 made rule 382 apply to non-
US carriers on flights to/from the US, and to all flights which are codeshares with US 
carriers (even flights not to/from the US), except where there is a specific conflict with 
non-US law. Despite sharing the same aspiration of ensuring equal access to air travel 
for all, there are significant differences between the US and EU regulations. Rule 382 
specifically prohibits airlines from imposing numerical limits on PRMs, on the basis 
that this practice is discriminatory. Lufthansa and TAP Portugal are the only case 
study airlines operating to and from the US to publish PRM limits.  

4.19 PRM limits have also been challenged on the basis of national law. In 2009, the 
Madrid Provincial Court ruled that Iberia must change its Flight Operation Manual 
because it was indirectly discriminatory against disabled people. The case was brought 
by three deaf people who were refused boarding because they were unaccompanied.  

4.20 The Regulation allows airlines to request that a passenger be accompanied, but 
only on the basis of safety. Three carriers cited the UK Department for Transport’s
Access to Air Travel for Disabled Persons and Persons with Reduced Mobility – Code 
of Practice as the basis for the criteria they use to determine whether a PRM should be 
accompanied. The document also supports the Regulation in providing guidance to 
airlines and airports on best practice approaches to the handling and transit of PRMs. 
The guidance states that an accompanying passenger should only be required “when it 
is evident that the person is not self-reliant and this could pose a risk to safety”. The 
document defines this as being as passenger who cannot: 

• Unfasten their seat belt; 
• Leave their seat and reach an emergency exit unaided; 
• Retrieve and fit a lifejacket; 
• Don an oxygen mask without assistance; or 
• Is unable to understand the safety briefing and any advice and instructions given 

264



Final report 

63

by the crew in an emergency situation (including information communicated in 
accessible formats). 

4.21 The document also states that passengers who require a level of personal care which 
cabin crew cannot provide should be told that they should be accompanied. This 
includes assistance with the following: 

• Breathing (reliance on supplementary oxygen); 
• Feeding; 
• Toileting; and 
• Medicating. 

4.22 The guidance implies that a passenger should only be required to be accompanied if 
they are likely to require such assistance during the course of the flight. This is 
consistent with rule 382, which states that ”concern that a passenger with a disability 
may need personal care services…is not a basis for requiring the passenger to travel 
with a safety assistant”.   

4.23 The most significant difference between US and EU law relates to the 48 hour
advance notification requirement in the Regulation for passengers requiring 
assistance. Rule 382 states that requiring pre-notification from PRMs is 
discriminatory, given that the same requirement is not imposed on other passengers. It 
does however allow airlines to require 48 hours pre-notification in circumstances 
where a passenger: 

• Requires oxygen on a domestic flight (72 hours notice can be requested on 
international flights); 

• Is travelling in an incubator; 
• Requires a respirator or oxygen concentrator to be connected to the aircraft power 

supply; 
• Is travelling in a stretcher; 
• Is travelling in an electric wheelchair on an aircraft with 60 seats or less; 
• Requires hazardous material packaging, e.g. for an electric wheelchair; 
• Is travelling in a group of 10 or more PRMs; 
• Requires an on-board wheelchair on an aircraft with more than 60 seats that does 

not have an accessible toilet; 
• Intends to travel in the cabin with an emotional support animal; 
• Intends to travel in the cabin with a service animal on a flight of 8 hours or more; 

or 
• Has both severe vision and hearing impairments. 

4.24 The Regulation does not define the circumstances under which medical clearance can 
be reflected from a passenger, but rule 382 prohibits airlines from requesting medical 
certification unless the passenger’s condition poses a ‘direct threat’, which ‘means a 
significant risk to the health or safety of others that cannot be eliminated by a 
modification of policies, practices, or procedures, or by the provision of auxiliary aids 
or services’.  

Policy on carriage of PRMs defined in Conditions of Carriage 
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4.25 The element of carriers’ Conditions of Carriage relating to PRMs can be classified 
into the following six categories: 

• Will not refuse carriage on disability grounds – all PRMs carried without 
restriction or requirement for pre-booking; 

• Carriage subject to prior arrangement, but will not be refused if not 
arranged – the airline would prefer that advance arrangements are made, but 
PRMs may nevertheless be carried without this; 

• Carriage subject to prior arrangement and will not be refused if arranged – 
PRMs are required to make advance arrangements, and will not be refused 
carriage on the basis of their disability if advance arrangements have been made; 

• Carriage is subject to prior arrangement – as above, but without the additional 
clause on non-refusal of carriage to PRMs who have made arrangements; 

• Non-compliant term – e.g. airline refuses to carry certain PRMs; 
• No reference – PRMs not discussed in Conditions of Carriage. 

4.26 Figure 4.1 shows the general approach adopted in the Conditions of Carriage of the 
case study airlines. None of the case study Conditions of Carriage were at the extreme 
ends of the scale, i.e. explicitly non-compliant terms or carriage of all PRMs without 
any restriction. 

FIGURE 4.1 CONDITIONS ON CARRIAGE OF PRMS 

13 Airlines

5 Airlines

2 Airlines 1 Airline
Carriage is subject to prior
arrangement, will not be refused,
and will make best efforts if not
arranged

Carriage is subject to prior
arrangement, will not be refused if
arranged

Carriage is subject to prior
arrangement

No reference

4.27 Most (13) of the Conditions of Carriage of the sample airlines surveyed state a policy 
of not refusing carriage to PRMs on the grounds of their special requirements subject 
to arrangements being made in advance, although boarding may still be denied for 
other reasons. Alitalia adds an additional disclaimer, which states that the PRMs who 
have made advance arrangements will be carried, unless this is “…impossible due to 
objective causes of force majeure”. 
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4.28 The advance booking requirement does not necessarily apply to all PRMs. Air Berlin 
states that the carriage of medical devices and mobility aids can only be guaranteed 
with up to 48 hours’ notice, and visually impaired passengers with guide dogs are also 
required to make advance arrangements. No reference is made to PRMs not falling 
within these categories, however. 

4.29 Table 4.2 shows the approaches adopted by each of the case study airlines in their 
Conditions of Carriage. Air Berlin is unusual in that the advance booking requirement 
appears only to apply to PRMs reliant on mobility aids, medical devices or assistance 
animals, and it appears that no such requirement exists for other PRMs. 

TABLE 4.2 CONDITIONS OF CARRIAGE OF PRMS 

������� �	
	�� (���
��
����
�#�

"�����	"�������	 &�����	 .�	���������	

"��	������	 &�����'	 !�������	��	�������'	����+	�������	�������	���	����������	
�������	��	���B���	��	�����	�����������	

"��	������	 ������	 !�������	��	���B���	��	�����	�����������+	����	���	��	
�������	��	��������	

"��������	 $�����	 !�������	��	���B���	��	�����	�����������+	����	���	��	
�������	��	��������	

"�������	 6���'	 !�������	��	���B���	��	�����	�����������+	����	���	��	
�������	��	��������	

"�������	 "������	 !�������	��	���B���	��	�����	�����������	

������(	"����'�	 ;0	 !�������	��	���B���	��	�����	�����������+	����	���	��	
�������+	���	����	�� �	����	�������	��	���	��������	

��������	"�������	 �������	

!�������	��	���B���	��	�����	�����������+	����	���	��	
�������	��	��������	

"���	�����	�(��	�(�'	����	�� �	����������	�������	����	��	
���	��������S	

�����	 .���,;	 !�������	��	���B���	��	�����	�����������	

,��'A��	 ;0	 !�������	��	���B���	��	�����	�����������	

,�������	 .���,;	 !�������	��	���B���	��	�����	�����������	

6�����	 
����	 .�	���������	

0$	 .��(�������	 !�������	��	���B���	��	�����	�����������+	����	���	��	
�������	��	��������	

$���(����	 &�����'	 !�������	��	���B���	��	�����	�����������+	����	���	��	
�������	��	��������	

7'�����	 6������	 !�������	��	���B���	��	�����	�����������+	����	���	��	
�������	��	��������	


"
	 
�����	 !�������	��	���B���	��	�����	�����������+	����	���	��	
�������	��	��������	

�"�	��������	 ��������	 !�������	��	���B���	��	�����	�����������+	����	���	��	
�������	��	��������	

�"78	 7������	 !�������	��	���B���	��	�����	�����������+	����	���	��	
�������	��	��������	

�(����	!�� 	 &�����'	@	;0	 !�������	��	���B���	��	�����	�����������+	����	���	��	

267



Final Report 

66

������� �	
	�� (���
��
����
�#�
�������	��	��������	

�;6	#�(�������'%	 &�����'	@	;0	@	
.��(�������	

!�������	��	���B���	��	�����	�����������+	����	���	��	
�������	��	��������	

��//���	 -�����'	 !�������	��	���B���	��	�����	�����������	

Circumstances under which carriage may be refused 

4.30 Although all of the case study airlines impose a range of conditions on PRM bookings, 
only a proportion state explicitly that carriage may be refused if certain conditions are 
not met. In some cases, an individual PRM travelling cannot control whether the 
conditions are met, but some conditions can be satisfied if the PRM follows a defined 
course of action: 

• Conditions which individual PRMs cannot control whether they meet include 
limits on the number of PRMs which can be carried on a given flight, and 
restrictions posed by the physical size and configuration of specific aircraft 

• Conditions which PRMs can take actions to comply with include advance 
booking (discussed in the preceding section), travelling with an accompanying 
passenger or obtaining medical clearance.  

4.31 The remaining categories are discussed in turn below. 

4.32 Under Article 4 of the Regulation carriage can only be refused on safety grounds, or if 
boarding is physically impossible due to space constraints, a requirement with which 
most of the case study airlines are compliant. The only condition we have identified 
which is potentially non-compliant is the requirement for advance booking cited by 
Alitalia, Brussels Airlines, Delta, Ryanair and Wizz Air. 

PRM limits and physical constraints 

4.33 Ryanair is the only case study airline to set out numerical limits on carriage of PRMs 
in its Conditions of Carriage. In addition, Delta’s Conditions of Carriage include the 
vague statement that carriage may be refused to any PRM on the basis of safety. 

4.34 Airline PRM web pages provide more information on PRM limits, with several 
airlines setting out limits: 

• Air Berlin; 
• AirBaltic; 
• Brussels Airlines; 
• Lufthansa;  
• TAROM (only for PRMs in wheelchairs); and 
• Wizz Air. 

4.35 Aegean Airlines and TAP Portugal also informed us that they have PRM limits in 
place, although these are not published. Full details of the PRM limits adopted by each 
airline are given in Table 4.3. Several of the other case study airlines informed us that 
they are required to adhere to the limit set out in TGL 44 that the number of PRMs 
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should not exceed the number of able bodied passengers; this restriction is not 
included in the table below, although it is possible that some of the unspecified 
restrictions actually relate to this. Note that other carriers may have unpublished limits 
which we have not been informed about. 

TABLE 4.3 AIRLINE PRM LIMITS 
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4.36 Fewer airlines refer to other physical constraints in their Conditions of Carriage, with 
only AirBaltic and Brussels Airlines indicating that carriage may be refused if the 
PRM is unable to physically board via the aircraft’s doors. 

Accompanying passengers 

4.37 Article 4(2) of the Regulation allows airlines to require PRMs to be accompanied in 
order to meet the applicable safety requirements referred to in Article 4(1). As with 
any numerical PRM limits, requirements for PRMs to be accompanied should be set 
out in the carriers’ Operations Manuals, which again would require the approval of the 
licensing authority in the relevant Member State. 

4.38 Most airlines publish criteria under which a PRM would have to be accompanied. 
These are again generally safety related, or relate to the level of assistance cabin crew 
are able to give. Three common themes emerge: 

• The PRM has certain specified conditions, e.g. difficulty walking; 
• The PRM requires care which the cabin crew are unable to provide (typically this 

means that the passenger is not self-reliant); or 
• The PRM is unable to evacuate the aircraft without assistance. 

4.39 Although many airlines make reference to self-reliance criteria there is a difference 
between those requiring all passengers who are not self-reliant to be accompanied; and 
those which state that passengers who, for example, require help with eating, should 
be accompanied. In the latter case a passenger could argue that they will not be eating 
on the flight, and that this criterion is therefore irrelevant. Six of the sample airlines 
state that all passengers who are not self-reliant must be accompanied, and this is not 
limited to cases where there is a safety implication. In our view, these airlines may be 
infringing the Regulation as well as (if they fly to the US) rule 382.  

Medical clearance 

4.40 The majority of the case study airlines required medical clearance for certain types of 
PRM, either confirming fitness to travel, or stating a need to carry medical equipment 
such as syringes or oxygen, although again it is generally not explicitly stated that 
boarding will be refused if clearance is not obtained. In most cases, the PRM is 
required to ask their doctor to fill in a medical clearance form, which is then 
forwarded to the airline’s medical department for approval.  

4.41 Given the importance of not confusing disability with illness, it might be expected that 
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the proportion of passengers required to seek clearance before travelling would be 
minimised. This is the case for most of the case study airlines. Although the types of 
PRM required to obtain clearance varies, this normally includes those requiring 
oxygen or stretchers and is not overly restrictive. However, six airlines adopt slightly 
different policies: 

• Lufthansa states that ‘In the case of a physical or psychological limitation, you 
must obtain an assessment of your fitness for air travel from a Lufthansa doctor in 
advance’, although it is stated elsewhere that this does not apply to blind people. 
Nevertheless, this requirement could potentially encompass many types of PRM, 
and the requirement to see a Lufthansa doctor is likely to be particularly onerous.  

• The policy adopted by Wizz Air, although vague, also has the potential to be 
quite onerous. The airline reserves the right to require medical clearance in all 
cases, and will refuse the reservation if this is not obtained. 

• Austrian, Iberia (both on the PRM web pages) and Wizzair (in the airline’s 
Conditions of Carriage) all state explicitly that boarding may be refused to 
passengers on medical grounds if clearance has not been arranged in advance. 

• Thomas Cook takes an unusually vague approach in stating that ‘Some medical 
conditions require a fitness to fly certificate’. Passengers who consider 
themselves to have a condition that will require the authorisation of their doctor 
are advised to obtain their approval before flying. A telephone number is however 
provided, where presumably clarification of the conditions requiring medical 
authorisation can be obtained. 

4.42 Policies on denial of boarding, accompanying passengers and medical clearance are 
summarised in Appendix A. This information is mostly derived from the PRM web 
pages provided by the airlines, unless explicit reference is made to the conditions of 
carriage. Any unpublished information provided to us directly by the airline is shown 
in italics. 

Actions to be taken when carriage refused 

4.43 Article 4(1) requires that, where a PRM is refused boarding, the airline is required to 
offer reimbursement or rerouting in line with Regulation 261/2004. Although none of 
the case study airlines make any references to this in either their PRM web pages or 
Conditions of Carriage, almost all of the airlines we interviewed confirmed that 
passengers who have been refused boarding would be offered a refund, rerouting or 
cost-free cancellation, depending on the circumstances. However, some carriers 
indicated that this situation would be rare, as refusal would most commonly occur at 
the booking stage. 

4.44 Where boarding is refused, airlines are required under Article 4(4) of the Regulation to 
immediately inform the PRM of the reasons for the refusal and, on request, should 
communicate the reasons to the PRM in writing within five working days. Alitalia and 
Ryanair are the only airlines to refer to this in their Conditions or policies, Alitalia 
stating in its Conditions of Carriage that in the event of refusal of carriage the 
passenger may request additional information, and Ryanair stating on its PRM 
webpage that ‘If we are unable to carry a disabled/reduced mobility passenger, we will 
inform the person concerned of the reasons for refusal of carriage’. 

4.45 However, although only two of the case study airlines provide details of the actions 
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they will take when carriage is refused, again most indicated in their interviews with 
us that they will provide either written or verbal explanations to passengers who have 
been refused boarding. 

Services provided to PRMs 

Requirements defined in law or other guidance 

4.46 Annex II of the Regulation requires that airlines provide the following assistance to 
pre-notified PRMs without additional charge: 

• Carriage of recognised assistance dogs in the cabin, subject to national 
regulations. 

• In addition to medical equipment, transport of up to two pieces of mobility 
equipment per disabled person or person with reduced mobility, including electric 
wheelchairs (subject to advance warning of 48 hours and to possible limitations 
of space on board the aircraft, and subject to the application of relevant 
legislation concerning dangerous goods. 

• Communication of essential information concerning a flight in accessible 
formats. 

• The making of all reasonable efforts to arrange seating to meet the needs of 
individuals with disability or reduced mobility on request and subject to safety 
requirements and availability. 

• Assistance in moving to toilet facilities if required. 
• Where a disabled person or person with reduced mobility is assisted by an 

accompanying person, the air carrier will make all reasonable efforts to give such 
person a seat next to the disabled person or person with reduced mobility. 

4.47 This guidance is reflected in ECAC Document 30 and the UK DfT Code of Practice. 
The Code of Practice also suggests the following: 

• Cabin crew should provide reasonable assistance with the stowage and retrieval 
of any hand baggage and/or mobility aid whilst in flight. 

• Cabin crew should familiarise disabled passengers with any facilities on board 
designed particularly for disabled passengers. In the case of visually impaired 
people they should additionally offer more general familiarisation information 
and such other explanations as may be requested, such as about on-board 
shopping. 

• Other printed material, such as dinner menus, should, where reasonably 
practicable, be accessible to blind and partially sighted people. Alternatively, 
cabin crew should explain the material. 

• Where video, or similar systems, are used to communicate safety or emergency 
information, sub-titles should be included to supplement any audio commentary. 

• Where possible, films and other programmes should be subtitled for deaf and 
hard of hearing passengers. 

• In selecting catering supplies, air carriers should consider how “user-friendly” the 
packaging is for disabled people. 

• Cabin crew should describe the food, including its location on the tray, to blind 
and partially sighted passengers. 

• During the flight, cabin crew should check periodically to see if PRMs need any 
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assistance. In the case of those requiring the use of the on-board wheelchair 
(where one is installed), the staff must be trained in how to assist the passenger to 
and from the toilet by pushing the on-board wheelchair. 

• Passengers’ own portable oxygen concentrators should normally be allowed if 
battery powered, though air carriers will need to check the type of device to 
ensure it does not pose any technical problems. 

4.48 The assistance provided by the case study airlines generally reflects this guidance, 
although not all provide comprehensive information on the service they provide to 
PRMs, particularly in terms of general assistance on-board the aircraft. 

4.49 Again, there are some conflicts between Regulation 1107/2006 and the US guidance 
defined in rule 382, which would apply to some flights operated by EU carriers 
including all flights to/from the US. In particular, the US regulations do not define an 
upper limit on the number of items of mobility equipment that should be carried. 
Some additional requirements established by rule 382 include: 

• Assistance in moving to and from seats; 
• Assistance in preparation for eating; 
• All new videos, DVDs, and other audiovisual displays played on aircraft for 

safety purposes should be high-contrast captioned; 
• Passengers should be able to use moveable armrests seats where their condition 

requires it; 
• Seats with additional legroom should be provided for passengers with fused or 

immobilised legs; 

• PRMs should be permitted to use ventilator, respirator, continuous positive 
airway pressure machine, or portable oxygen concentrator (POC) of a kind 
equivalent to an FAA-approved POC on all aircraft originally designed to have a 
maximum passenger capacity of more than 19 seats, unless the equipment does 
not meet safety requirements or cannot be used or stowed safely in the cabin. 

Assistance animals 

4.50 Of all the case study airlines which refer to guide dogs, almost all accept them in the 
cabin free of charge, as required by Annex II of the Regulation, although carriage is 
also limited by national regulations regarding the transport of animals. However, we 
identified the following issues with the carriers’ published policies: 

• Alitalia – assistance dogs are only allowed in the cabin if space is available; 
• Emirates – assistance animals can only be carried in the hold; 
• TAP Portugal / Thomas Cook / Wizz Air – insufficient information regarding 

charging and carriage in cabin; 
• TUI – assistance dogs carried for a nominal charge. It is not stated whether 

animals can be carried in the cabin; and 
• Air France / EasyJet – not stated whether carriage is free of charge. 

4.51 There is some variation in terms of the conditions applied to the carriage of guide 
dogs; some airlines require a carrying case, muzzle or harness, for example; Austrian, 
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EasyJet and TAP Portugal require certification of service animal status; and carriage 
in exit rows is often prohibited. Several airlines state limits on the number of guide 
dogs that can be carried on a given flight – AirBaltic, British Airways and Ryanair. 
Other airlines may enforce similar unpublished limits. Full details of airline policies 
are provided in Appendix B. 

4.52 In most cases, the information provided by carriers on which routes service dogs can 
be carried on is quite vague. Two exceptions are British Airways and Iberia, which 
include detailed information and links to external websites; in the case of British 
Airways this is the UK DEFRA (Department for Environment, Food and Rural 
Affairs) guidance on the Pet Travel Scheme which governs the carriage of assistance 
animals on flights within and to/from the UK. This includes detailed guidance on 
travel preparation and a full list of approved routes. The guidance provided by 
Brussels Airlines is also reasonably detailed, and both Austrian and Thomas Cook 
provide links to EU and UK regulations respectively, but without detailed supporting 
explanations. 

Mobility equipment 

4.53 All the airlines reviewed accept wheelchairs, and in most cases airlines state that there 
is no charge for this. Three airlines allow at least certain types of personal wheelchair 
in the cabin, with carriage restricted to the hold or not stated in the remainder of cases. 
Spillable wet-cell batteries are not accepted by some airlines and where they are 
accepted this is usually subject to preparation. Where specified, most airlines policies 
on the carriage of wheelchairs are consistent with the upper limit of two items of 
mobility equipment per passenger specified in Annex II of the Regulation. Air Berlin 
is the only one of the case study airlines to define a limit below this. 

4.54 Dangerous goods legislation is cited by many airlines as posing a limitation on the 
range of battery operated wheelchairs which may be carried. However, few airlines 
provide specific details of the laws and regulations which apply. Austrian does 
provide references to both Regulation (EC) No 820/2008 and the IATA Dangerous 
Goods Regulations, the latter accessible via an external link; and Delta provides a link 
to the US Department of Transportation’s Safe Travel information, which provides 
information to passengers on the carriage of batteries. The Thomas Cook and TUI 
websites include a reference to the IATA Dangerous Goods Regulations, but without 
external links. It is worth noting that, although only a fraction of the case study 
airlines provide this level of detail on their PRM web pages, many may provide such 
information in their luggage regulations or elsewhere in the Conditions of Carriage. 

4.55 Under Article 12 airlines are required to compensate for losses or damage to mobility 
equipment, up to the limits specified by national and international law, which 
effectively means the limits defined in the Montreal Convention. This limits any 
compensation to 1131 SDR (approximately €1260), which would be inadequate for 
technologically advanced wheelchairs which can cost up to €20,000. However, several 
airlines have indicated that these limits would be waived in practice, partly to avoid 
bad publicity associated with provision of insufficient compensation, and also because 
it is generally agreed that such events are rare. Air France, Iberia, KLM, TAROM, 
Thomas Cook and TUI informed us that they compensate passengers for the full value 
of the equipment; with TUI also indicating that all UK airlines have agreed to waive 
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the Montreal limits. In contrast, one PRM organisation informed us that it was aware 
of cases where airlines had not waived the limits. 

4.56 Almost all stakeholders stated that the Regulation had made no impact on loss or 
damage to mobility equipment, both in terms of the number of incidents and levels of 
compensation for loss or damage; although some felt that the training requirements 
imposed by the Regulation has resulted in improved handling procedures.  

Medical equipment 

4.57 Oxygen is available on most of the case study airlines, and can either be provided by 
the airline or the passenger. Where stated, charges range from €100 (Ryanair / Thomas 
Cook) to €335 (SAS intercontinental flights). Wizzair is the only exception: the airline 
accepts passengers who need oxygen with medical certification, but does not provide 
additional oxygen or allow passengers to bring their own onboard. Such restrictions 
appear to equate to a complete ban on PRMs requiring oxygen. 

4.58 Policies on the carriage of stretchers (where stated) tend to be based on aeroplane size, 
with several operators not accepting stretchers on the smaller planes in their fleet. 
Most low cost carriers including easyJet, Ryanair, Thomas Cook and Wizzair prohibit 
carriage of stretchers entirely. 

Accessible information 

4.59 Only 6 airlines specify the types of accessible information provided for PRMs. This 
tends to be safety-related, although may also include Braille seat numbers and verbally 
describing food-related information.  

Seating 

4.60 Austrian, British Airways, Delta and KLM are the only case study airlines to state on 
their web pages that PRMs can be allocated any seat most appropriate to their needs, 
subject to safety regulations restricting access to exit row seats. Where most other 
airlines discuss their PRM seating policy this is usually in terms of restrictions, again 
the most frequent being not allowing PRMs to be seated in exit rows. Many airlines 
provide seats with retractable armrests, although normally only a proportion of the 
seats on an aircraft are provided with this feature (KLM is the only airline to state that 
all seats have moveable armrests). British Airways state that passengers will be 
allocated a bulkhead seat when requested, provided that this is not already allocated to 
another PRM. Similarly, Delta and Lufthansa also state that customers with service 
animals (or immobilised legs in the case of Delta) are entitled to bulkhead seats. 
Again, only a proportion of the airlines (14 out of 21) provide any of this kind of 
information, so it is unclear what the other case study airlines offer. The results of our 
analysis are shown in Appendix Table A.2. 

4.61 Ryanair requires PRMs to sit in window seats, so that they do not impede the 
evacuation of other passengers, although this could result in a difficult or 
uncomfortable transfer to and from the seat for some passengers. Other airlines may 
adopt similar policies which we were not informed about. Iberia informed us that, 
although they recommend that PRMs are accommodated in window seats, through 
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their online booking systems PRMs are able to choose any seat, with the exception of 
emergency exit rows.  

4.62 Several airlines prohibit PRMs from being seated in exit rows ‘for safety reasons’, but 
generally do not make a specific reference to the legal basis for this, which in most 
cases would be EU-OPS1. Air Berlin, Delta and Ryanair are the only airlines to 
provide details of the regulations on which this prohibition is based – in the case of 
Delta this is the Exit Seat Regulation, 14 CFR 121.585; and for Air Berlin and Ryanair 
EU/JAR-OPS 1.260. Thomas Cook and TUI make more vague references to UK CAA 
regulations as a justification for their seating restrictions. 

Restrictions on service 

4.63 12 of the case study airlines provide an indication of the level of assistance in-flight 
provided to PRMs, although mostly in terms of the assistance staff are unable to 
provide. This generally includes feeding, lifting passengers, administering medication 
and assisting in personal hygiene or toilet functions. The level of assistance which is 
provided is generally limited to preparation for eating, assistance in moving around 
the aircraft and stowing and retrieving luggage. 

Pre-notification of requirements 

Requirements defined in law or other guidance 

4.64 Article 6(1) of the Regulation requires that airlines take all measures necessary to 
ensure that they are able to receive PRM assistance requests via all normal points of 
sale. Articles 6(2) and 6(3) state that, where this information is received more than 48 
hours before departure it should be transmitted to the relevant airports no later than 36 
hours before the flight departs. Requests received after 48 hours should be 
communicated at the earliest opportunity. Article 6(4) requires that, after departure of 
a flight, airlines inform the destination airport (if within the EU) of the number of 
disabled persons and persons with reduced mobility on that flight requiring assistance, 
and the nature of the assistance required. 

Methods by which passengers can pre-notify 

4.65 In addition to the requirements of Article 6(1), the Recitals of the Regulation state that 
all essential information provided to air passengers should be provided “in at least the 
same languages as the information made available to other passengers”. Several 
airlines do not meet this standard, although the Recitals are in themselves not binding. 

4.66 Many of the major airlines provide offices and contact telephone numbers in a number 
of countries where the official language may not be one of the languages in which the 
airline website is offered. In most cases it is not possible to assess the languages 
offered by staff in these offices, and if the website is not offered in this language 
passengers may in any case have difficulty finding the contact for their country. For 
these reasons the language category is based on the website languages offered rather 
than the geographical spread of airline offices.  

4.67 Some NEBs highlighted the use of premium rate special assistance telephone numbers 
as being an issue. Our research indicates that many carriers use phone numbers that do 
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charge, although rates are usually moderate, with the following exceptions: 

• Some carriers, for example AirBaltic, provide international numbers only.  
• Ryanair provides national phone numbers in most Member States but the rates in 

some States are high – for example, €0.50 per minute in Belgium 
• Brussels Airlines provides (for calls from the UK) either a Belgian telephone 

number, or the UK reservations centre which charges £0.40 (€0.44) per minute, 
although this number centre deals with all reservations, and not just PRM 
assistance requests.  

• SAS provides (for calls from the UK) a UK reservations number, which charges 
£0.25 (€0.28) per minute, although again this is not PRM-specific.  

4.68 Each of these airlines accept notifications online, so passengers could theoretically 
avoid payment of these charges. However, we are not able to comment on the 
accessibility of these systems or whether they enable collection of all of the 
information that would be required in each case – some passengers may still need to 
use the telephone numbers for these reasons. 

4.69 The notification options available to PRMs for the 21 case study airlines are shown in 
Table 4.4. It should be noted that options presented during the booking process could 
only be examined up to the point of payment for tickets. Some airlines may provide a 
notification option after payment has been made, which we would not have identified. 
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TABLE 4.4 OPTIONS TO NOTIFY CARRIERS OF REQUIREMENTS 
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Process for collection and transmission of requests

4.70 Although many case study airlines enable PRMs to make special assistance requests 
online, this often has to be supplemented by a telephone call to the airline to establish 
the PRM’s exact requirements. Air France informed us that, when notifying online, a 
‘pop up’ window will appear which informs the passenger that they will be contacted 
by the airline to clarify the assistance required. Similarly, KLM stated that, although 
they do provide an online notification option, the passenger would still need to call the 
airline to establish their exact requirements. 

4.71 The standard procedure for transmitting assistance requests to the relevant airports is 
the PAL (Passenger Assistance List), which under Article 6(2) should be sent 36 hours 
before departure. Additional requests received after this time can be included in the 
CAL (Change Assistance List) in line with the requirements of Article 6(3). Most 
requests are transmitted using the standard special assistance codes IATA codes, 
although some airlines their own codes. 

4.72 This information is supported by Passenger Service Messages (PSM) which are 
automatically generated by all special assistance requests recorded on the Passenger 
Name List of a given flight (thus complying with Article 6(4) of the Regulation). PSM 
messages are generated automatically on departure from the origin airport, so can be 
particularly useful for airports in relation to long haul flights, where there is sufficient 
time to mobilise staff and equipment before the aircraft arrives. Conversely, PRM 
messages are of less use in relation to short haul flights, as staffing arrangements 
cannot be so easily amended at short notice. 
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Effectiveness of process 

4.73 All of the case study airlines interviewed use the standard PAL / CAL / PSM system, 
although Ryanair informed us that they also have their own system of codes and 
notifications (discussed in section 3 above). 

4.74 Rates of pre-notification vary substantially, as shown in Figure 4.2. It should be noted 
that the definition of pre-booked assistance may vary between airports – for example 
Brussels Charleroi airport informed us that its figures for pre-notification includes 
notification by PSM message, which would not be received prior to the 36 hours 
specified by the Regulation. A number of other airports did not clarify their definition 
of pre-notification, including Bucharest and Budapest, which may explain why the 
percentages here are particularly high. 

FIGURE 4.2 PRE-NOTIFICATION RATES BY AIRPORT 
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4.75 There a number of possible explanations for both the wide divergence of pre-
notification rates, and the particularly low values observed at some airports. These 
include: 

• Passenger factors, e.g. not being aware of the pre-notification requirement, 
abuse of the system or not realising that they would need assistance until arriving 
at the airport;

• Airline factors, e.g. not providing sufficient or appropriate means for passengers 
to pre-notify of their requirements, or failing to transmit assistance requests to 
airports within the time limits specified in the Regulation;

• Other factors – primarily communication and other technological failures.

4.76 Stakeholder views on the possible explanations for pre-notification issues are explored 
in the relevant section below. 
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Complaints to airlines 

Airline processes for handling complaints 

4.77 Most of the case study airlines have dedicated complaint forms and departments for 
the handling of complaints. Complaints regarding the Regulation do not necessarily 
require specialised procedures – both easyJet and Ryanair stated that their process for 
handling complaints was the same as for Regulation 261/2004, and KLM reported that 
PRM complaints were handled in the same way as all others. The only differences 
cited by the airlines were that, in the case of easyJet, complaints regarding refusal of 
boarding were escalated to head office; and KLM informed us that the airline’s 
medical department may need to be involved in more complex cases. Ryanair also 
informed us that they will amend standard procedures for receipt of complaints where 
required, for example if a customer needs to complain by phone rather than in writing. 
KLM stated that to date they have only received complaints by phone, email or letter; 
and none in Braille / audio tape or other accessible formats. 

4.78 Delta reported a more complex procedure, shaped primarily by the requirements of 
rule 382. The airline is required to designate Complaints Resolution Officials, 
responsible for providing a ‘dispositive response’ to customer complaints of an 
alleged violation, summarising the facts and explaining the airline’s determination of 
the issue. If the complaint relates to the airline’s policy and not a specific infringement 
the airline is still responsible for providing a full and final response and the reasons for 
its determination. 

4.79 The stated time taken by airlines to respond to complaints is variable, and is not 
related to the airline type or business model. 

4.80 Air France, SAS, TAP Portugal reported that they would (at least in theory) be able to 
accept complaints in any of the languages of the countries which they serve and/or 
have offices. Aegean Airlines, Ryanair and TAROM reported a more restricted range 
– despite its destinations including Albania, Egypt, Israel, Serbia, Spain and Turkey, 
Aegean Airlines stated that it can only accept complaints in Greek, English, German, 
French and Italian. Likewise, despite both Ryanair and TAROM operating services to 
25 countries, the range of languages in which they will accept complaints is limited. 
Ryanair is only able to accept complaints in English, German, French, Spanish and 
Italian; and TAROM will only process complaints in Romanian, English, French, 
German, Spanish and Italian. Thomas Cook stated that, to date, they have only 
received complaints in English, although they do have a retainer with a language 
translation service which can be used if required. 

Number of complaints received 

4.81 Only TAROM and Thomas Cook were able to provide us with PRM complaint 
statistics. TAROM reported so far receiving no complaints from PRMs; Thomas Cook 
received 51 complaints in each of 2008 and 2009. 

Cost of complying with the Regulation 

4.82 The main compliance cost identified by airlines was the airport PRM charge. As 
discussed in section 3 above, several airlines (mostly low cost and charter carriers) 
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expressed dissatisfaction with the level of these charges; in contrast, Air France stated 
that it did not consider the PRM charge to be a real cost, as it was passed directly to 
passengers. Another legacy carrier stated that the Regulation did not generate any 
additional costs for it, as it was already complaint with the (generally more onerous) 
requirements of rule 382. 

4.83 An issue raised by Air Berlin and TUI related to the additional costs likely to be 
associated with providing a cost-neutral special assistance telephone number. The 
German NEB considers that the special assistance helpline should be free, and the UK 
DfT Code of Practice also suggests that cost-neutral telephone numbers should be 
provided for PRMs, which TUI accommodates by requesting that the special 
assistance helpline calls the passenger back. However, the costs associated with 
telephone assistance calls are likely to be relatively small, particularly in relation to 
the staffing costs associated with providing a call centre. 

4.84 TUI also highlighted the initial training costs incurred by the Regulation, which have 
now diminished as the focus shifts to more limited refresher training where required. 

Training 

4.85 Under Article 11 airlines are required to: 

• Ensure that all staff (including those employed by sub-contractors) providing 
direct assistance to PRMs, have knowledge of how to meet the needs of these 
persons; 

• Provide disability-equality and disability-awareness training to all staff working 
at airports dealing directly with the travelling public; 

• Ensure that, upon recruitment, all new employees attend disability�related 
training and that personnel receive refresher training courses when appropriate. 

4.86 Most of the case study airlines were able to demonstrate compliance with the training 
criteria set out in Article 11, although the carriers informed us that training was 
restricted to passenger-facing staff only. Some examples of the training provided to 
airline staff are given below. 

• Major European network carrier: 2.5 hours theory (e.g. responsibilities under the 
Regulation, how to approach PRMs) and practical (e.g. guiding blind PRMs, 
lifting to and from wheelchairs) training for crew; 1.5 hours theory for all other 
passenger-facing personnel. 

• US network carrier: annual recurrent training is provided to all Complaint 
Resolution Officers (CROs); required under 14 CFR Part 382 to ensure effective 
implementation and to resolve passengers’ problems as quickly as possible). 

• European low cost carrier: initial and refresher cabin crew training includes PRM 
training, and the airline has requested that this training should be a requirement in 
contracts with ground handling staff.  

• European low cost carrier: basic training in sign language is included. 

4.87 Airlines operating to the US and therefore already compliant with rule 382 stated that 
few if any changes to their existing training programmes were required to comply with 
the Regulation.  
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Stakeholder views on effectiveness of implementation by airlines 

4.88 Figure 4.3 summarises stakeholder views on the effectiveness of the implementation 
of the Regulation by airlines. Although many stakeholders did not express an opinion 
on this, relatively few stakeholders were dissatisfied. A summary of views of each 
stakeholder group is given below. 

FIGURE 4.3 STAKEHOLDER VIEWS: AIRLINES 
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Airlines and airline associations 

4.89 Unsurprisingly, the majority of airlines did not express an opinion on their own 
effectiveness in implementing the Regulation, and none felt that implementation was 
ineffective. Similarly, airline associations either expressed no opinion, or stated that 
implementation by their members was effective. ELFAA felt that all its members were 
complying and not refusing carriage. AEA was also generally satisfied that its 
members were not discriminating against PRMs in any way, but did suggest that there 
may be issues around the interpretation of the safety rules governing embarkation by 
PRMs, leading to inconsistencies between its members. 

Airports 

4.90 Pre-notification was the most frequently cited issue raised by the airports, an issue 
discussed separately below. The second most common theme emerging across several 
airports was the alleged non-payment of PRM charges by airlines.  

4.91 Alongside the non-payment issue ACI highlighted several other issues relating to 
agreement of the PRM charges at airports. These included trying to avoid or reduce 
the charge, for example by requiring excessive levels of detail on the costs of PRM 
assistance at airports after the tender process had been completed, and refusing to 
cooperate with consultation meetings. Two airports with high proportions of low cost 
carrier traffic informed us that some carriers sought to specify the lowest possible 
levels of service in order to minimise PRM charges.  

NEBs 

4.92 The majority of NEBs informed us that compliance by airlines was satisfactory. 
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Although some issues were raised no common themes emerged, suggesting that any 
issues may be somewhat isolated. The NEBs which stated that implementation by 
airlines was partially effective were: 

• France (DGAC): lack of information, and limited consistency in policies between 
airlines. 

• Germany (BMBVS): use of premium rate telephone numbers by airlines. 
• Portugal (INAC): some issues with the explanations provided for refusal of 

carriage. 
• Spain (AESA): notification can incur additional costs for the passenger, airline 

safety rules are sometimes insufficient, and some airlines claim that passengers 
with mobility equipment are taking two seats, and charge for this. 

• Sweden (CAA): issues around pre-notification (see section below). 
• UK (CAA / EHRC / CCNI): lack of consistency in criteria for refusal of carriage. 

Some airlines charge for reserving specific seats. 

PRM organisations 

4.93 Satisfaction with implementation by airlines was generally lower among the PRM 
organisations, although none of the stakeholders informed us that airlines were 
significantly non-compliant with the Regulation. Inconsistencies in airline policies, 
accessibility of websites and the level of information provided by airlines emerged as 
the most frequently cited issues – Danske Handicaporganisationer (DH) suggested 
that less than 5% of airlines’ websites were accessible. Two organisations also 
indicated that they had not seen any PRM safety rules published online. 

4.94 Two organisations highlighted issues with medical clearance – this was felt to be 
requested too frequently, and that an unnecessary level of information was being 
requested by some airlines.  Other issues raised included insufficient training, issues 
with handling of mobility equipment, seating, and inaccessibility of airport check-in 
systems. Guide Dogs reported instances where flight crew had not reported allergies 
which then prevented a passengers with guide dogs from flying, or had not checked 
that the dog was secure prior to take-off or landing. It was felt that policies of refusing 
boarding to unaccompanied blind passengers on the basis that they could not evacuate 
was misguided, given that they were accustomed to not being able to see and could 
therefore cope more easily in smoky conditions.  
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4.95 These views were echoed by the European Blind Union (EBU) and the European 
Disability Forum (EDF). In addition, EBU emphasised continuing difference in the 
handling of PRM travel between carriers, and felt that booking processes were 
discriminatory against those without access to a computer (we were informed that 
requesting assistance by phone can take several hours). The UK PRM organisation 
informed us that only 30% of the disabled population are online, which would increase 
this discrimination. EDF also noted that some airlines still only paid up to the 
Montreal Convention limits in cases of damage or loss of mobility equipment; that 
insurance for mobility equipment was extremely difficult to obtain; and that 
establishing liability for damage can be very complex. EDF also believe that the 
enforcement of numerical limits on PRMs is inappropriate and discriminatory, and 
that it is unacceptable for carriers to require passengers to be accompanied on self-
reliance criteria. 

4.96 EDF provided us with some examples of discrimination which had been reported to 
them. Some examples relating to treatment on-board the aircraft include: 

• A blind passenger was not given any safety information in an accessible way, and 
the cabin crew were unaware of how to assist the passenger when serving a meal, 
or to communicate with the passenger more generally. 

• A passenger was not allowed to check-in online, due to him using a wheelchair. 
Once on the aircraft he was forced to sit in a window seat at the back of the plane, 
which he found both discriminatory and difficult, as being tetraplegic meant that 
it was not easy to access the seat, or to receive assistance in an emergency. 

• A passenger was informed that he had to pay extra to bring his prosthetic legs 
when going on holiday. 

• A wheelchair user tried to book a ticket with an airline but noticed on their 
website that it was clearly indicated that they do not accept passengers using 
wheelchairs. 

• A blind couple travelling with their baby were told that in order to be allowed to 
travel, they needed to bring an accompanying person, as it was not considered 
safe that the couple were responsible for their baby on board. 

• A blind passenger was asked by a member of cabin crew in a rude manner 
whether she really was entirely blind. 

Other organisations 

4.97 Key issues raised by other organisations were the application by some carriers of 
limits on the numbers of PRMs that could be carried, and that these limits could be 
further reduced based solely on arbitrary decisions by pilots. In addition, ECAC felt 
that information should be simplified for passengers with learning disabilities. 
However, ECTAA highlighted the improvements which airlines, tour operators and 
travel agents had made to their websites and booking procedures to enhance PRM 
travel. 
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Stakeholder views on effectiveness of pre-notification systems 

4.98 Figure 4.4 shows stakeholder views on the effectiveness of the pre-notification system 
and reasons cited for low rates of notification. Most stakeholders believed that this 
system was not functioning well, although the explanations cited by each stakeholder 
group vary. 

FIGURE 4.4 STAKEHOLDER VIEWS: PRE-NOTIFICATION 
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4.99 The NEBs were generally the most optimistic about how the pre-notification system 
was working, with fewer than half identifying problems. Where they did express a 
view on the cause of pre-notification issues it was most commonly that the passenger 
was the cause. The Irish NEB suggested that awareness of the Regulation and the need 
to pre-notify to receive assistance was low amongst PRMs who were not members of 
representative groups. Most of the PRM groups felt that the airlines were the primary 
cause of problems with the pre-notification system, for a variety of reasons: 

• Poor design and accessibility of airline websites makes it difficult for passengers 
to pre-notify; 

• Airlines have been unwilling to make the significant investments required to 
ensure an effective system; and 

• Airlines have been ineffective at transmitting special requests (e.g. dietary needs) 
between staff and departments. 

4.100 The majority of airlines believed that the main issue in terms of pre-notification was 
that passengers were themselves failing to notify of their assistance needs. Several 
airlines and airports suggested a possible explanation as being that, although they may 
not normally consider themselves as being in need of special assistance, some 
travellers (especially infrequent flyers and the elderly) may find they need this once in 
the airport and having to walk long distances to reach their flight. Low rates of pre-
notification were also attributed partly to abuse of the system, as it was believed that 
‘genuine’ PRMs would usually pre-notify. 

4.101 However, the majority of airports stated that the most significant problem was failure 
by airlines to pass on notifications, or erroneous notifications. Several highlighted the 
large differences in pre-notification rates between airlines: some airlines are able to 
achieve high rates of pre-notification (60-80%) whereas others have very low rates 
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(10% or less). Non-EU airlines were often stated to be worse, with flights from North 
Africa and India often cited as being particularly problematic, both in terms of the low 
levels of pre-notification and the high numbers of PRMs on these flights. Aéroports de 
Paris stated that passengers travelling from some north African airports would be 
charged for assistance if pre-notifying, even though the European airport provided 
assistance free of charge. US flights also pose difficulties for airports as US carriers 
are generally not allowed, under rule 382, to request details of assistance requirements 
in advance; however, the relative length of these flights means that PSM messages are 
usually received 7-10 hours in advance of arrival. 

4.102 Several airports also indicated that charter carriers had particularly low rates of pre-
notification. This was attributed by some carriers to low rates of notification by travel 
agents – in many cases agents may have an incomplete knowledge of the full range of 
wheelchair codes, often simply observing that the passenger is using a wheelchair and 
then allocating the WCHR special assistance code.  

4.103 Communication failures were also cited by a number of stakeholders, sometimes a 
result of the confusion generated by the IATA special assistance codes themselves, 
particularly unnecessary requests for wheelchairs. Although technological failures 
may have been a problem when the Regulation was first implemented, these did not 
emerge as a significant current issue.  

Conclusions 

4.104 The main obligation that the Regulation places on carriers is that it prohibits refusal of 
carriage of PRMs, unless this is necessary to meet national or international safety rules 
or requirements imposed by the carrier’s licensing authority, or is physically 
impossible due to the size of the aircraft or its doors. We found that most carriers 
comply with this, although some make carriage of PRMs conditional on advance 
notification, which does not appear to be consistent with the Regulation. In addition, a 
small number of carriers impose requirements for medical clearance which appear to 
be excessively onerous. 

4.105 There are significant differences in policies relating to carriage of PRMs between 
carriers – even between carriers with similar aircraft types and operational models. 
The most significant difference is that some carriers impose a numerical limit on the 
number of PRMs that can be carried on a given aircraft. These can be quite low: some 
carriers have limits of 2-4 PRMs on a standard single-aisle aircraft such as an Airbus 
319. In most cases, these requirements are defined in carriers’ Flight Operations 
Manuals, which have to be approved by the relevant licensing authority; often, 
although not always, this is the same organisation that has been designated as the 
NEB. In some cases the PRM limits are required by the licensing authority, but in 
most cases, they are proposed by the carrier and approved by the authority. Whilst the 
rationale for these limits is safety, there does not seem to be an evidence base for 
them, and they are specifically prohibited by the equivalent US regulation on carriage 
of PRMs (14 CFR part 382).  
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4.106 The Regulation also allows carriers to require that PRMs be accompanied, subject to 
the same safety-based criteria. We found that a number of carriers require PRMs to be 
accompanied where they are not ‘self-reliant’, which can mean that the PRM cannot 
(for example) eat unaided. In our view this may be an infringement of the Regulation 
because there is no direct link to safety; for those carriers that fly to the US, it is also 
an explicit breach of the US PRM rules. Other carriers require PRMs to be 
accompanied where they are not self-reliant and this has a safety impact (for example, 
if the PRM could not exit the aircraft unaided in an emergency); this is consistent with 
the Regulation.  

4.107 The Regulation also requires carriers to publish safety rules relating to the carriage of 
PRMs, although it does not specifically state what issues these safety rules should 
cover. We found that carriers all published some PRM-related information but in some 
cases there appeared to be significant omissions from this information.  

4.108 Annex II of the Regulation sets out various requirements for services which have to be 
provided to PRMs by carriers. Evidence for the extent to which this is provided is 
limited, and restricts a fair assessment of compliance with these requirements. There is 
however sufficient evidence to conclude that the vast majority of case study airlines 
are complying with the requirement to carry up to two items of mobility equipment 
free of charge. Some PRM representative groups were critical of the effectiveness of 
airlines in implementing the Regulation, and we were informed of some particularly 
bad passenger experiences, but it is difficult to assess how common such occurrences 
are. 
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5. ENFORCEMENT AND COMPLAINT HANDLING BY NEBS 

Introduction 

5.1 This section summarises the complaint handling and enforcement process undertaken 
by National Enforcement Bodies (NEBs). We set out the following information: 

• an overview of the NEBs, describing the types of organisations they are and the 
resources they have available; 

• the legal basis for complaint handling and enforcement in each State; 
• statistics for the number of complaints received, the nature of the complaints, and 

the outcomes, and for sanctions that have been issued; 
• the typical process for complaint handling and enforcement in each State, and 

outline a number of common issues and difficulties;  
• a summary of the activities of NEBs to monitor the implementation of the 

Regulation; and 
• an overview of other activities undertaken by NEBs in relation to the Regulation, 

such as interactions with other stakeholders and promotional activity. 

5.2 Most of the information within this section is provided for the NEBs in all Member 
States. The detailed information relating to the complaint handling and enforcement 
process, and to monitoring and other activities undertaken by the NEB, has been 
collected for the case study States only. Further detail on complaint handling and 
enforcement in the 16 case study States is provided in the case studies, in Appendix C. 

Requirements of the Regulation relating to States and NEBs 

5.3 The Regulation requires each Member State to designate a National Enforcement 
Body (NEB) responsible for the enforcement of the Regulation regarding flights 
departing from or arriving at airports within its territory, and to inform the 
Commission of this designation. This body is required to ensure that the rights of 
PRMs are respected, and in particular that the quality standards defined by Article 9(1) 
(see 3.53) are respected. It must also ensure that the provisions of Article 8 are 
respected. More than one body may be designated. To allow NEBs to enforce the 
Regulation, Member States must set out penalties for infringements of the Regulation, 
which must be effective, proportionate and dissuasive. 

5.4 These bodies must also accept complaints from PRMs where they are dissatisfied with 
the service they have received under the Regulation and have been unable to obtain 
satisfaction by complaining directly to the service provider. If a body receives a 
complaint for which a body in another State is competent, it must forward the 
complaint to the other NEB. Other bodies may be designated specifically for the 
purpose of receiving complaints.  

5.5 Member States should also inform PRMs about their rights under the Regulation, and 
the possibility of complaint to the bodies above. 
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Overview of the NEBs 

5.6 Most of the NEBs (68%) are Civil Aviation Authorities. The other NEBs are 
government departments, independent statutory bodies or consumer protection 
authorities. Some Member States have designated more than one NEB. In these States, 
the responsibilities of the NEBs are divided in two ways: 

• according to which type of organisation the enforcement relates to: in  France, 
there are separate bodies for complaints handling and enforcement relating to 
airlines and airports, and to tour operators; and 

• according to task: in the UK, there are separate NEBs for complaints handling 
and for enforcement. 

5.7 In Belgium, there are three NEBs and an additional body responsible for handling 
complaints; the case of Belgium is unique, as the Flemish- and French-speaking 
regions are administered separately. For some of the States, there is a body which acts 
as the NEB but which has not yet been explicitly designated (see 5.13). 

5.8 No States have designated a separate body for the enforcement of Article 8. 

5.9 Table 5.1 lists the NEBs, the nature of the organisation, and where there is more than 
one NEB in a State, the role of each organisation. The table is divided into case study 
and non-case study States. 
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5.10 Most of the bodies designated as NEBs under Regulation 1107/2006 are also 
designated as NEBs under Regulation 261/2004. The States which have different 
NEBs are shown in Table 5.2. 

TABLE 5.2 STATES WHERE NEBS ARE DIFFERENT UNDER REGULATIONS 
1107/2006 AND 261/2004 
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5.11 Only BCAA is shown as a notified NEB for Belgium in the list published by the 
Commission. As a result, we were not made aware of the existence of the other 
Belgian NEBs until our interview with BCAA, and therefore did not seek responses 
from them; in addition, at the time of our research for this project, BCAA had not held 
meetings with the other regional departments. For these reasons, we therefore have 
only limited information on their operations, and the data relating to Belgian NEBs in 
this report refers only to BCAA. 

Separation of regulation from service provision 

5.12 There is no requirement in the Regulation that the NEB be independent from service 
providers. However, in our view, it is inappropriate for the NEB also to be a service 
provider, as it would be difficult for it to act independently in undertaking 
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enforcement in relation to an infringement that it was itself committing. The only case 
we have identified where an NEB is also a service provider is the Greek NEB, HCAA, 
which is also the operator of the regional airports in Greece. This is a significant issue 
because, as identified in section 4 above, the most significant failure to implement the 
Regulation that we have identified is that it has not been implemented at the HCAA 
airports. 

Legal basis for complaint handling and enforcement 

5.13 Most Member States have complied with the obligations set out in Articles 14 and 16 
to designate an NEB and introduce sanctions into national law, with the exception of: 

• Poland: No sanctions have yet been introduced; a proposed amendment which 
includes fines is before the Polish parliament, but has not yet been passed. 

• Slovenia: As yet no body has been designated, and no sanctions have been 
introduced. 

• Spain: Enforcement relies on a law which predates the Regulation and hence 
does not refer explicitly to it. As a result, sanctions for infringements of 
Regulation 261/2004 (which have an equivalent legal basis) have been challenged 
by airlines. In most cases, the courts have upheld the right of the NEB to impose 
sanctions, but cases have not as yet reached the Supreme Court, and in one case a 
court has ruled that the NEB was not competent to impose sanctions. This is 
discussed in detail in the case study for Spain (appendix C).  

• Sweden: No sanctions have yet been introduced; a proposed amendment which 
includes fines is before the Swedish parliament, but has not yet been passed. The 
proposed amendment does not define the levels of fines. 

5.14 There are a number of States where sanctions have not been introduced for all 
potential infringements of the Regulation:  

• Bulgaria, which does not define penalties for Article 8; 
• Estonia, where sanctions have only been introduced for carriers; 
• Luxembourg, which only defines explicit fines for Article 4; and 
• Romania, where the law defining responsibilities makes the CAA responsible for 

enforcing compliance with Article 8, but does not endow it with the powers to do 
so. 

5.15 In several Member States, enforcement is dependent on more than one law; for 
example, the law defining how the NEB must operate and the procedure for imposing 
sanctions may differ from the law introducing sanctions. There may also be other laws 
– typically defining rights to equal treatment – which may apply at the same time as 
the Regulation. Table 5.3 below summarises the relevant legislation in the case study 
States. More detailed information is provided in the case studies in Appendix C.  

TABLE 5.3 RELEVANT NATIONAL LEGISLATION  
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Sanctions allowed in national law 

5.16 There are significant differences between the States in the maximum sanctions for 
infringements of the Regulation that can be imposed under national law (Table 5.4). 
The highest defined maximum sanctions are in Spain (€4.5 million) but in Denmark, 
Finland, Netherlands and the UK unlimited fines can be imposed, and in Cyprus the 
maximum fine is 10% of the turnover of the carrier. In Austria, Belgium and Denmark 
sanctions may also include a prison sentence. 

5.17 However, in many States, sanctions are low, and in some States maximum sanctions 
are close to or below the costs that a service provider may in some circumstances 
avoid through non-compliance with the Regulation. In these States, it is possible that 
the sanctions regime may not comply with the requirement in Article 16 for dissuasive 
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sanctions to be introduced by Member States; however, without data on the costs of 
compliance we are unable to assess this.  Maximum sanctions are particularly low 
(less than €1,000) in Estonia, Lithuania and Romania. 

5.18 In most States, fines are determined by the NEB, taking into account various factors 
relating to the case, including the circumstances and conditions of the case, any 
reasons given for non-compliance, its impact on the passenger and the size of the 
company. In some States, fines may be imposed which relate directly to the financial 
impact of the alleged infringement: 

• in Germany, additional fines may be imposed to recover any financial gains to the 
service provider which resulted from its non-compliance; and 

• in the Netherlands, reparatory fines can be imposed, which require the service 
provider to make good any financial loss incurred by the passenger. 

TABLE 5.4 MAXIMUM FINES 
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Statistics for complaint handling and enforcement 

5.19 Most NEBs had received very few complaints in relation to the Regulation. Of the 27 
NEBs, 8 had received no complaints, and 26 had received less than 50. 80% of all 
complaints to NEBs had been received by the UK NEBs. Although, the UK has the 
largest aviation market in Europe, and therefore would be expected to receive a higher 
number of complaints, in 2009 it received over ten times as many complaints as 
Germany or Spain, the next largest markets. This may be a result of the right in the 
UK to claim compensation for infringements of the Regulation, discussed below. 
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5.20 Of those NEBs that had received complaints, most were not able to give a breakdown. 
Table 5.5 therefore gives a brief description of the types of complaints received. 

TABLE 5.5 COMPLAINTS RECEIVED 
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5.21 In addition, NEBs in several States had received questions which were not complaints, 
regarding, for example, airline seating policy. 

Sanctions applied 

5.22 At the time the interviews for this study were conducted, no sanctions had yet been 
applied for infringements of the Regulation. At the time of drafting this report, three 
States were in the process of applying sanctions: 

• France had opened proceedings to impose fines in one case;  
• Portugal had opened proceedings to impose fines in two cases; and 
• Spain had opened proceedings to impose fines in five cases. 

5.23 Two other States had taken other actions to encourage compliance:  

• Hungary wrote to an airline requiring it to correct its policy, and published this 
letter; and  

• the UK has threatened several organisations with sanctions, and has taken other 
actions to encourage compliance, including writing to airlines, and setting out its 
requirements for compliance. 

The complaint handling and enforcement process 

Overview of the process 

5.24 The complaint handling process is broadly similar in each NEB, however, since most 
NEBs receive very few complaints, the process for handling them is often not defined 
in detail. A typical process is as follows: 

• complaints are recorded (since the number of complaints is frequently very low, 
this may be in a spreadsheet or a filing system rather than in a database); 

• most undertake an initial filter of the complaints, to remove those that are not 
related to the Regulation, where the passenger has not first sought redress from 
the service provider, or where there is no prima facie case of an infringement; 

• complaints relating to flights departing from other States are forwarded to the 
NEB of the State which is competent to handle the complaint; 

• the complaint is investigated through contacting service providers to request 
information and/or justification for their actions; and 

• a decision is made on the complaint. 

5.25 The complaint handling process is different for complaints submitted to one of the UK 
NEBs (see box below). Otherwise, the main differences between the processes in 
different Member States are in the following areas, which are discussed in more detail 
below: 

• the nature of the ruling or decision issued to the passenger, in particular whether 
the ruling is binding;  

• under what circumstances the investigation of the complaint may lead to 
sanctions; and 

• the process by which sanctions may be imposed and collected. 
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Complaint handling in the UK (excluding Northern Ireland) by EHRC 

The legislation implementing penalties for infringements of the Regulation in the UK also grants 
a right to compensation for injury to feelings resulting from an infringement. This is in line with 
UK disability rights legislation in other sectors. As a result of this, the process for complaint 
handling is structured around conciliation, with a possible civil claim for compensation if 
conciliation fails. In other States there is no right to compensation and therefore no reason to 
offer conciliation proceedings. 

The EHRC handles complaints relating to incidents which occurred in the UK excluding 
Northern Ireland. When a complaint is submitted to the EHRC and an initial evaluation shows it 
to be potentially valid, a letter is sent to the service provider which summarises the complaint 
and requests comments. This letter also explains the conciliation process, and asks if the 
service provider would be willing to participate. The responses are evaluated to see whether 
they appear to justify the actions of the service provider, but there is no technical or operational 
investigation, for example, to establish whether any claims made by a service provider are true.  

If the complaint remains unresolved, the EHRC will consider referring the case for conciliation. If 
both parties agree, conciliation is provided independently, and may result in a voluntarily binding 
agreement on both parties. This agreement may include financial compensation, or may include 
non-financial reparations such as an apology. 

If a service provider does not wish to participate in conciliation, the EHRC may suggest to the 
passenger that they initiate legal proceedings, which may result in payment of compensation. 
The EHRC may also consider offering litigation support for cases where it believes that the 
outcome could help clarify the application of the Regulation. 

Complaints related to incidents occurring in Northern Ireland are handled by CCNI. This follows 
a procedure similar to most other NEBs, including an investigation of the facts of the case, but if 
this procedure fails to resolve the complaint to the passenger’s satisfaction, the passenger can 
seek financial compensation under UK national law. 

Languages in which complaints can be handled 

5.26 Most NEBs are able to handle and reply to complaints written in the national language 
and English, but in many cases NEBs were not able to handle complaints in other 
Community languages. The languages in which NEBs can receive complaints, and 
respond to passengers, are shown below. 

TABLE 5.6 LANGUAGES IN WHICH COMPLAINTS ARE HANDLED 
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Time taken 

5.27 Many NEBs informed us that they had received too few complaints to be able to draw 
conclusions on the average time taken to handle them (see Table 5.7 below). Several 
other States had received very few complaints, but had a legal limit on time to respond 
set by national law. Of those that were able to estimate the actual time taken to resolve 
complaints, most reported wide variation: for example, Italy reported variation 
between 1 and 6 months. The longest time taken to resolve complaints was reported in 
the UK, where complaints may take up to 6 months, and there are instances where 
complaints have taken longer than this to resolve; as a result the passenger has no 
longer been able to claim for compensation under UK national law (see 5.25). 

TABLE 5.7 TIME TAKEN TO RESOLVE COMPLAINTS 
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Responses issued to passengers 

5.28 All of the NEBs in the case study States provide PRMs who complain with an 
individual response. As there is no right to compensation, the extent to which an NEB 
can offer assistance to obtain redress is limited; most responses state a decision on 
whether the NEB considers the Regulation to have been infringed, but do not state 
whether any payment should be made to the PRM, for example for loss due to denied 
boarding. The UK is an exception, for the reasons given in above. Most responses 
from NEBs do not have specific legal status, however in Hungary the response is 
legally binding, and in the Netherlands non-compliance with a decision may lead to a 
fine. 

5.29 Almost all States would undertake some form of investigation of a complaint. The 
exception to this is the UK (excluding Northern Ireland), where the body responsible 
for handling complaints does not take an investigative role, although the CAA does 
investigate the facts of a proportion of cases. As discussed above, the UK process is 
structured around claims for compensation and the NEB sees its role as to facilitate 
conciliation, where the service provider is incentivised to voluntarily provide some 
form of compensation, or risk having a court award compensation against it.  

5.30 Table 5.8 summarises the responses issued to the passenger. 

TABLE 5.8 RESPONSES ISSUED TO PASSENGERS 
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Circumstances in which sanctions may be imposed 

5.31 There are also significant differences between the States as to whether and when 
sanctions are imposed.  

5.32 Some NEBs, including one of the Hungarian NEBs, Italy, Portugal, and Romania, 
always impose sanctions in the case that an infringement is found, even if it is a minor 
or technical infringement which does not significantly inconvenience passengers. If 
the amendments to the Aviation Act are passed in their current form, the Polish NEB 
will in future apply fines for every infringement. The German NEB must also take 
some action whenever an infringement is identified, although it has discretion to 
choose between a warning letter and a fine. If it chooses a fine, this has to be proven to 
the same standard of evidence required for criminal cases, and the NEB is therefore 
unlikely to impose sanctions if the infringement is ‘not significant’.   

5.33 In other States, the policy is to impose sanctions far less frequently:  

• In two States (Belgium and Greece), a sanction would only be imposed where a 
service provider fails to take corrective action when required to do so by the 
NEB. In Ireland, this is the case for infringements of some Articles. In Spain, this 
is the general policy of the NEB but it could in theory impose sanctions without 
first warning the service provider. 

• Several States have a policy of imposing sanctions where there is evidence of 
serious or systematic infringements, including Denmark, and the Netherlands. 

• The UK will consider prosecution of a service provider where it fails to comply 
with CAA requests for corrective action, or for wilful non-compliance. Any case 
to be taken to prosecution must proven to a criminal standard of evidence, despite 
the due diligence defence available in UK law. The UK NEB believed that this 
would less difficult than under Regulation 261/2004, as Regulation 1107/2006 is 
more prescriptive. 

5.34 The policies of the case study States on imposition of sanctions are shown in Table 5.9 
below. 
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TABLE 5.9 POLICY ON IMPOSITION OF SANCTIONS 
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Process to impose sanctions 

5.35 In most Member States, the process to impose sanctions is an administrative procedure 
undertaken by the NEB, and the decision to impose sanctions is made by the NEB 
alone. Service providers, and in some cases also passengers, can appeal to the courts.  

5.36 The exceptions to this are the following States: 

• In Germany, the procedure is similar to the administrative procedures applying in 
other States, but the standard of evidence required is equivalent to that in criminal 
cases. 

• In Slovakia, the procedure is also similar to the administrative procedures in other 
States, but with the key difference that (as for Regulation 261/2004) an on-site 
inspection is required before a sanction can be issued. A consequence of this is 
that sanctions cannot be imposed on carriers that are not based in Slovakia. 

• In Denmark, Ireland, Malta and the UK13, sanctions are imposed under criminal 
law and therefore a criminal prosecution is required.  

• In France, cases are referred by the NEB (DGAC) to an administrative 
commission (the CAAC) that meets twice per year. This makes a 
recommendation to the Minister of Civil Aviation, who takes the ultimate 
decision about whether a sanction should be imposed, and the level of any 
sanction.  

• In Belgium, sanctions can be imposed under criminal law but administrative fines 
to an equivalent level are also available. 

• In Austria, administrative fines can be imposed, but in aggravated cases a prison 
sentence of up to 6 weeks may also be imposed, under criminal law. 

5.37 Some States have administrative fines to encourage compliance, which can be applied 
when a service provider fails to respond within a certain time; these include Hungary 
and Latvia. 

Application of sanctions to carriers based in other Member States 

5.38 A number of NEBs face difficulties in applying sanctions to carriers that are not based 
in their State. This arises because national law either: 

• does not permit application of sanctions to carriers not based in the State; or 
• requires administrative steps to be taken in order to impose a sanction, which are 

                                                     

13 Issues regarding the imposition and collection of fines in the UK are discussed in further detail in the Evaluation of 
Regulation 261/2004, SDG for European Commission, February 2010. 
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either difficult or impossible to take if the carrier is not based in, or does not have 
an office in, the State concerned.  

5.39 The problem is particularly significant in relation to carriers based in other EU 
Member States, as opposed to non-EU carriers. In many Member States where 
sanctions are imposed through an administrative process, national law requires a 
notification of a sanction, or the process to start imposition of a sanction, to be served 
at a registered office of the carrier, or on a specific office-holder within the carrier. 
Non-EU (long haul) carriers will usually have an office in the each of the States to 
which they operate, and this can be a condition of the bilateral Air Services 
Agreements which permit their operation; however there are no such requirements on 
EU carriers, which are free to operate any services within the Union. 

5.40 We discussed this issue in detail in our recent report on Regulation 261/2004, and in 
most cases the issues are equivalent, because the process to impose the sanction is the 
same. However, since the research for that report was conducted, there have been 
changes affecting the imposition of fines on non-national carriers in two States: 

• Greece: Until 2008, the legal process for serving a fine required that a writ was 
accepted by a representative in Greece of the company being fined. As a result, 
HCAA faced difficulties in imposing fines on non-national carriers that had not 
established an office in Greece. To resolve this problem, in May 2008 HCAA 
adopted a regulation on airline representation, requiring all non-national airlines 
to have representation agreements with their local representatives. This was 
withdrawn shortly after it came into force, as the restrictions it imposed violated 
Regulation 1008/2008 on common rules for the operation of air services in the 
Community. The difficulties in imposing sanctions on non-national carriers 
therefore remain. 

• Germany: German national law requires LBA to prove that the notification of 
any sanction had been issued to a named person within the carrier; as these 
carriers often do not have offices or legal representation in Germany, at the time 
of the research for the study on Regulation 261/2004 it was often not possible to 
meet this requirement. LBA now believes that this problem has been resolved and 
expects to test this application within six months.

5.41 The problems with application of sanctions to carriers not based in the Member State 
are summarised in Table 5.10. Since no fines have yet been imposed for infringements 
of the Regulation, many of the procedures and issues described below have not been 
tested in practice. However, often the procedures for imposing fines are equivalent to 
those for Regulation 261/2004 and therefore where possible we have drawn 
conclusions on this basis. 
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TABLE 5.10 ISSUES WITH APPLICATION OF SANCTIONS TO CARRIERS NOT 
BASED IN THE STATE 
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Monitoring undertaken by NEBs 

5.42 While the Regulation does not explicitly require NEBs to undertake monitoring of 
compliance with the Regulation, it does require them to take measures to ensure that 
the rights of PRMs are respected, including compliance with the quality standards 
required by Article 9 (1). 

Monitoring of airport quality of service 

5.43 Two NEBs, Denmark and Germany, had undertaken no actions to directly monitor 
airport service quality. Denmark holds biannual meetings with stakeholders including 
PRM organisations, airport managing bodies and airlines, but does not undertake any 
first-hand monitoring of service quality at airports. 

5.44 NEBs in all but two of the case study States had undertaken some inspections of 
airports. Many undertook yearly inspections of the major airports, although some 
inspected airports more frequently: the Hungarian NEB inspects Budapest airport 
three times per year, and Spain had conducted 152 inspections since the introduction 
of the Regulation. Some had only undertaken one inspection, when the Regulation 
came into force; these included France, the Netherlands, Romania and Sweden. 

5.45 Most inspections focus on checks of the systems and procedures in place to provide 
service. These checks included confirming the signage and functioning of the 
designated points of arrival, training records, and the written procedures followed by 
staff providing the service. Most did not assess the passenger experience; those that 
did were Latvia, Sweden and the UK. These checks included site visits accompanied 
by representatives of PRM organisations to check actual waiting times and 
infrastructure such as designated points. 

5.46 In addition to inspections, there were a number of other approaches to monitoring 
quality of service, including: 

• attending the PRM steering committees of larger airports on a monthly basis 
(UK); 

• holding biannual meetings with stakeholders including PRM organisations 
(Denmark); and 
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• sending annual surveys on implementation of the Regulation to airports 
(Romania). 

5.47 Table 5.11 summarises the actions NEBs have taken to monitor airport service quality. 

TABLE 5.11 NEB ACTIONS TO MONITOR AIRPORT QUALITY OF SERVICE 
(EXCLUDING INDIRECT MONITORING) 
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5.48 For most of the NEBs we spoke to, resource constraints were not an issue: most NEBs 
received few complaints, and did not undertake significant additional activity which 
would require additional resources. Where inspections of airports for compliance with 
the Regulation were undertaken, they were frequently combined with other 
inspections and did not therefore require significant additional resourcing. The case 
study States which informed us that they would undertake more inspections if they 
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had more resources were France and Ireland. 

Monitoring of airline quality of service and policy regarding carriage of PRMs 

5.49 Most NEBs did not inform us of any monitoring of airline service quality they had 
undertaken, and stated that they had not investigated or challenged any airline policies 
on carriage of PRMs.  

5.50 The most pro-active approach to airline service quality was that of the Spanish NEB, 
which in 2009 undertook 409 inspections on passenger rights. The other NEBs which 
informed us of reviews of airline quality of service took a number of approaches: 

• approval of ground handler training (Greece); 
• reviewing operating manuals (Latvia, Poland); 
• reviewing websites for accessibility (Latvia, Netherlands); and 
• annual surveys on airline implementation of the Regulation (Romania). 

5.51 Table 5.11 summarises the actions NEBs have taken to monitor airline service quality 
and policies on carriage of PRMs. 

TABLE 5.12 NEB ACTIONS TO MONITOR AIRLINE QUALITY OF SERVICE AND 
POLICY 
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5.52 In addition, many NEBs are also the licensing authority for carriers registered in the 
State, and therefore have to approve carriers Operating Manuals.  Where this is the 
case, these NEBs have to approve, and therefore could determine, carriers’ policies on 
carriage of PRMs and requirements to be accompanied.  

5.53 We have identified that in some cases the licensing authority does have specific 
policies on carriage of PRMs which must be reflected in carriers Operating Manuals. 
The stated rationale for these policies is safety, but these policies vary significantly 
between States, and have not been demonstrated to be evidence-based. In most cases, 
the licensing authorities do not have specific policies and will approve those proposed 
by the carriers, subject to these being reasonably based on safety. Most NEBs and 
licensing authorities have not done anything to challenge policies on carriage of PRMs 
proposed by carriers, and this has resulted in significant differences in policies 
between carriers. This issue is discussed in more detail in section 4 above. 

Monitoring of airport charges 

5.54 As noted previously (see 5.6), no Member State has designated a separate body for 
enforcement of Article 8 of the Regulation, and several have not yet passed legislation 
to allow penalties to be imposed for infringements of this Article. 

5.55 7 out of 16 case study NEBs had undertaken no direct monitoring of the charges 
levied by airports for providing services under the Regulation, or of the consultation 
which airports are also obliged to undertake when setting such charges. 

5.56 The NEBs for Hungary and Italy had undertaken audits of the charges levied, while a 
number of NEBs had undertaken high level reviews of expenses and charges 
(including Greece, Latvia, Poland and Romania). The Netherlands and Portugal had 
undertaken benchmarking exercises against other airports. 

5.57 Table 5.11 summarises the actions NEBs have taken to monitor airport charges under 
the Regulation. 

TABLE 5.13 NEB ACTIONS TO MONITOR AIRPORT CHARGES (EXCLUDING 
INDIRECT MONITORING) 
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Other activities undertaken by NEBs 

Interaction between NEBs and with other organisations 

5.58 Given the low number of complaints received by NEBs, interaction with other 
stakeholders is important to maintain an awareness of any issues arising. Table 5.14 
summarises the interactions between NEBs and other organisations. 

TABLE 5.14 NEB INTERACTION WITH OTHER ORGANISATIONS 
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Promotional activity undertaken by NEBs 

5.59 The Regulation requires Member States to inform PRMs of their rights and the 
possibility of complaints to NEBs. Relatively few NEBs have made significant efforts 
towards this: of the case study NEBs, only Romania and UK had undertaken 
nationwide campaigns to promote awareness of passengers’ rights under the 
Regulation, and even in the UK, the PRM organisation we spoke to was not aware of 
the campaign the UK NEB had conducted. 

5.60 Other NEBs had undertaken less direct promotional activity, including the following: 

• publishing of leaflets to be distributed at airports (Belgium, Germany);  
• holding a conference (Germany); and 
• actions to promote awareness of the Regulation to PRM organisations and other 

stakeholders, but which did not directly inform passengers (Denmark, Italy, 
Netherlands, Poland). 

5.61 A number of NEBs had published information on their websites. While such 
information can be useful, if a passenger is unaware that they have rights, or is aware 
they have rights but unaware of the role the NEB plays in enforcing them, they are 
unlikely to find and read NEB websites. Table 5.15 lists the activities undertaken by 
NEBs. 

TABLE 5.15 NEB ACTIVITY TO PROMOTE AWARENESS OF THE REGULATION 
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Stakeholders views on complaint handling and enforcement 

5.62 We asked each of the stakeholders we contacted about how effectively they believed 
NEBs had enforced the Regulation; there is some variation between different groups 
of stakeholders (Figure 3.10 below). A high proportion of stakeholders (over 60% of 
airports and airlines) have no opinion on how well NEBs have been enforcing the 
Regulation; often, the reason given for this response was that the stakeholder had had 
no interaction with the NEB in question. The proportion which believes that NEBs 
have not been enforcing the Regulation effectively is broadly consistent across 
stakeholder groups, at 20%-25%. 

FIGURE 5.1 VIEWS OF STAKEHOLDERS ON NEB EFFECTIVENESS 
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5.63 In this section, we discuss the particular issues raised by each group of stakeholders.  

Airlines and airline associations 

5.64 Most airlines did not express strong views on whether NEBs had enforced the 
Regulation effectively, and did not give specific examples of areas where NEBs were 
performing well or poorly. One airline expressed frustration with the lack of action 
taken against airports, in particular relating to excessive charges and to lack of focus 
on safety. 

5.65 Of the airline associations we spoke to, AEA believed that effectiveness of 
enforcement varied by State. IACA believed that in general NEBs were unfairly 
targeting airlines and not airports. Regarding specific NEBs, it believed that the UK 
complaint-handling NEB was bringing cases which were factually inaccurate, and that 
there was insufficient distinction between NEBs and service providers in Spain and 
Portugal. 
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Airports 

5.66 A higher proportion of airports than airlines believed that NEBs were ineffective. Two 
airports believed actions needed to be taken by NEBs to raise the proportion of pre-
notifications for assistance. One airport believed that the NEB should take more action 
to inform passengers of their rights and obligations. Three airports informed us that 
they had had no interaction with their NEBs, and two stated that their interactions with 
NEBs had been unsatisfactory: one informed us that the NEB was slow and 
unresponsive, and the other stated that it was not clear which organisation was their 
NEB. Only one airport informed us that it had good and close cooperation with its 
NEB. 

NEBs 

5.67 As there have been very few complaints received under the Regulation, there have 
also been very few complaints which have required forwarding to other NEBs. 
Therefore, the NEBs have no information on the effectiveness of other NEBs via their 
responses to forwarded complaints. 

PRM organisations 

5.68 13% of PRM organisations believed that NEBs were enforcing the Regulation 
effectively. Those that believed that NEBs were functioning ineffectively or only 
partially effectively believed that too little action was being taken, either through 
active monitoring of the services provided or through taking actions to remedy poor 
service. Four of the PRM organisations we spoke to had had little or no interaction 
with their NEB. 

Other organisations 

5.69 The other organisations we spoke to noted the following issues with regard to 
enforcement: 

• lack of consistency of approach between NEBs, particularly in terms of whether 
they believe it is their role to handle complaints;

• unwieldy complaints systems; and 
• unreasonable requests made by NEBs. 

5.70 One organisation also believed that some NEBs were taking a sensible line between 
the demands of PRMs and of service providers. 

Conclusions 

5.71 Member States are required to designate a body responsible for enforcing the 
Regulation regarding flights from or arriving at its territory. They may also designate 
separate bodies responsible for handling complaints, and for enforcing Article 8. All 
Member States except Slovenia have designated an NEB, which in most cases is the 
Civil Aviation Authority and is the same organisation that is responsible for 
enforcement of Regulation 261/2004. In a number of States, the Regulation is not 
explicitly referred to in the law designating the NEB, and in Spain, the imposition of 
sanctions has been challenged, in one case successfully, on the basis that the NEB was 
not competent to impose the sanction.  
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5.72 There is no requirement in the Regulation that the NEB be independent from service 
providers and we have identified one case where it is not: the Greek NEB, HCAA, is 
also the operator of the airports other than Athens.  

5.73 Member States are also required to introduce penalties in national law for 
infringements of the Regulation, which must be effective, proportionate and 
dissuasive. All States except Poland and Sweden have introduced sanctions into 
national law, although there are a number of States where sanctions have not been 
introduced for infringements of all Articles. In the UK, national law grants rights 
additional to those given in the Regulation: passengers who suffer injury to feelings as 
a result of an infringement of the Regulation may seek financial compensation from 
the service provider. 

5.74 There is significant variation in the level of the maximum sanctions which can be 
imposed for infringements, and in some States the fines may not be at a high enough 
level to be dissuasive. While some States allow unlimited fines to be imposed and may 
also impose a prison sentence, maximum sanctions in Estonia, Lithuania and Romania 
are lower than €1,000. 

5.75 The Regulation allows any passenger who believes that the Regulation has been 
infringed, and is dissatisfied with the response they have received from the service 
provider, to make a complaint to the appropriate body (usually an NEB). However, 
very few complaints have been received under the Regulation: to date, since the 
introduction of the Regulation, 1,110 complaints have been received, compared to a 
total of 3.2 million passenger assisted in 2009 across a sample of 21 EU airports. 80% 
of all complaints were received by the UK NEBs; none of the NEBs in the other 26 
Member States has received more than 50 complaints.

5.76 Where an NEB identifies an infringement (through a complaint or other means) it may 
choose to enforce the Regulation by imposing sanctions. No sanctions have yet been 
imposed, but France, Portugal and Spain have opened proceedings to impose fines. 
However, in a number of States, there are likely to be significant practical difficulties 
in imposing and collecting sanctions, in particular in relation to airlines registered in 
different States. 

5.77 Many NEBs had taken at least some action, other than the monitoring of complaints, 
to assess whether service providers were complying with the Regulation. NEBs in 14 
of the 16 case study States had undertaken at least one inspection of airports for 
compliance with the Regulation, however most inspections have focused on checks of 
systems and procedures, and did not assess the actual experience of PRMs using the 
service provided by the airport. NEBs for 9 of the 16 States had undertaken no direct 
monitoring of the charges levied by airports for providing PRM services, although 
Hungary and Italy informed us that they had undertaken in-depth audits of the charges 
levied at airports. 

5.78 Member States are required to take measures to inform PRMs of their rights under the 
Regulation, and the possibility of complaining to appropriate bodies. Of those that 
provided information, relatively few NEBs had made significant efforts to promote 
awareness of the Regulation by passengers; only two informed us of national public 
awareness campaigns they had undertaken. 

316



Final report 

115

5.79 Awareness of the NEBs performance appeared in general to be poor: most 
stakeholders contacted for the study held no opinion on the effectiveness of 
enforcement by NEBs, and many informed us that this was because they had had no 
interaction with them. 
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6. STAKEHOLDER VIEWS ON POLICY ISSUES 

Introduction 

6.1 This section summarises views expressed by stakeholders in the course of our 
consultation exercise on key policy issues, including whether any changes should be 
made to the scope or content of the Regulation, and what any changes should be. 

6.2 Stakeholders also expressed views on the application of the Regulation by airports, 
carriers, and the complaint handling and enforcement process; these views are 
summarised in the relevant chapters above. 

Whether changes should be made to the Regulation 

6.3 We asked all of the stakeholders that we interviewed whether they considered that any 
changes should be made to the Regulation. 

6.4 Half of the airports we interviewed believed that the Regulation should be changed. 
Several suggested that the definition of PRM was too broad, and that this was 
contributing to abuse of services. It was also suggested that the Regulation be 
amended to require proof of disability, and that the Regulation should also be 
amended to improve the functioning of pre-notification (for example by making it 
mandatory). ACI supported these positions. The airports which did not believe the 
Regulation should be amended, or had a neutral opinion, thought that any lack of 
clarity in the Regulation could be addressed through information from the 
Commission.  

6.5 In addition, around half of the airlines we interviewed also believed that the 
Regulation should be changed, however this was for different reasons to those given 
by airports. A number of airlines believed that it should be possible for them to choose 
to provide the service themselves or that responsibility should lie with airlines, 
arguing that as customer-focussed organisations they are better able to do this. Of the 
airline associations, only ELFAA argued for this amendment. One airport strongly 
agreed with this position, however most believed that the allocation of responsibility 
should not be revised, as if airlines were to provide their own service, the incentive to 
reduce costs would result in unacceptable reductions in service quality. Airlines also 
supported amendments to clarify the definitions of PRM and mobility equipment, and 
to improve pre-notification. 

6.6 Most of the NEBs we interviewed did not have a clear opinion on whether the 
Regulation should be amended. Seven NEBs believed that the definitions of terms 
such as PRM and mobility equipment should be clarified, and two of the NEBs in the 
case study sample supported changes which would allow airlines to opt out of the 
Regulation and provide the services themselves. 

6.7 Slightly over half of the PRM representative organisations we interviewed believed 
that the Regulation should be amended. Amendments were suggested to address the 
following issues: 

• limits on number of PRMs which can safely be carried; 
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• allocation of seating;  
• requirements on compensation payable for damaged mobility equipment, and 

improvements to its handling; and 
• provision of information. 

6.8 EDF suggested that compensation should be introduced, as this would incentivise 
more complaints and therefore improve service. Those that did not believe the 
Regulation should be amended either believed that the Regulation had not been in 
force for long enough to assess its efficacy, or that poor implementation was the cause 
of any problems identified. 

The content and drafting of the Regulation 

6.9 We outline below some of the main detailed issues that have been raised by 
stakeholders. Few stakeholders believed that there were significant issues with the 
drafting of the Regulation that made it difficult to implement, however many 
stakeholders outlined issues relating to insufficient definition. 

Definition of terms 

6.10 The issue most commonly raised, particularly by airports and NEBs, is the definition 
of PRM set down in the Regulation. Many stakeholders believe this is too broad and 
opens the service to abuse, both by passengers and by airlines. A number of airports 
believed that airlines were using the wide definition to allow them to avoid costs: 
passengers who were previously classified as MAAS (including unaccompanied 
minors, VIPs and passengers with language issues), and therefore paid for by the 
airline, are now classified as WCHR and the cost is borne by all airlines. Some 
airports believed this could be resolved by setting out a clear definition of MAAS. 

6.11 The definition in the Regulation could include a wide range of passengers who some 
stakeholders do not believe were the intended beneficiaries of the Regulation, 
including: 

• obese passengers; 
• stretchers;  
• medical cases; and 
• passengers who had sustained injuries (whose travel is often paid for by their 

travel insurance). 

6.12 Some stakeholders believed that the definition of PRM was so broad that it could be 
considered to include passengers which the Regulation was clearly not intended to 
cover, such as passengers whose intellectual and sensory capacities were temporarily 
impaired by excessive consumption of alcohol.  

6.13 Several stakeholders believed this issue could be resolved by requiring some proof of 
need for assistance in order to receive assistance, for example in the form of a 
disability ID card. This was opposed by some PRM organisations. 

6.14 Stakeholders also considered that a number of other terms were not sufficiently 
defined. These included: 
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• Mobility equipment: The reference in Annex II to mobility equipment states that 
it should include electric wheelchairs but does not define the term any further. 
Stakeholders had differing views on what should be included in this: several 
airlines believe that it should refer only to equipment that is required to make it 
possible to travel by air, but a number of PRM organisations believed it should 
include items which make the purpose of the trip possible. This could include, for 
example, joists for lifting passengers in and out of seats. 

• Medical equipment: Several stakeholders believed there was insufficient clarity 
on which items were classified as medical equipment and which as mobility 
equipment. It was also uncertain whether airlines could any limits (for example 
on weight) on its carriage. 

• Accessible formats: It was reported that the requirement for designated points of 
arrival and departure to offer basic information about the airport in accessible 
formats did not define what was required, for example, whether all such points 
should include a map in Braille of the airport.

• Safety rules: Article 4(3) requires airlines to make publicly available the safety 
rules that it applies to the carriage of PRMs, and any restrictions on the carriage 
of PRMs or mobility equipment. Several stakeholders informed us that such 
documents were not defined, and it was not clear what this term referred to. 

Lack of clarity in the Regulation 

6.15 In one case, the requirements of the Regulation appear contradictory. Several NEBs 
noted that the responsibility for enforcement defined in Article 14 contradicts that 
specified in Recital 17. Article 14 states that NEBs are responsible for enforcement 
regarding flights departing from or arriving at airports within their State, while Recital 
17 places responsibility on the NEB of the State which issued the carrier’s operating 
license.  

6.16 Stakeholders identified a number of other provisions where they considered the 
description of obligations was insufficiently clear, including: 

• Article 7: Under this Article, airports are required to provide assistance to PRMs 
holding reservations so that they able to take their flight, however, it does not 
define what an airport is required to provide to a PRM who does not hold a valid 
reservation. In addition, it does not define the airport’s liability when a PRM 
misses their flight, in particular where the passenger has not pre-notified their 
requirement for assistance. 

• Article 11: One airport had been the subject of a legal challenge by an airline 
regarding the inclusion within its PRM service charge of the costs of providing 
training under Article 11(b) to subcontractors at the airport. The airline contended 
that since the paragraph did not refer to subcontractors (unlike Article 11(a)) the 
airport was not obliged to provide such training. Several airports believed that the 
requirement under this Article to provide disability-related training to all new 
staff (not just those whose role required them to interact with PRMs) was 
unnecessary. In contrast, some PRM organisations believed that training should 
be explicitly extended to Commanders of aircraft, to enable them to make better-
informed decisions on whether to embark PRMs. PRM organisations also noted 
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that it was not clear whether airports were required to provide training on specific 
procedures for handling mobility equipment; as damage to mobility equipment is 
perceived to be a significant issue, they believed this requirement should be 
explicitly included. 

• Article 12: Several PRM stakeholders raised concerns that the compensation 
referred to in this Article would be consistent with the Montreal Convention, and 
that the limits under the Convention were insufficient for some mobility 
equipment, such as technologically advanced wheelchairs (see 4.55). Although 
this had not been an issue to date – in almost all cases that we were informed of, 
airlines waived the limits – it creates uncertainty for wheelchair users travelling 
by air. This is heightened by the reported difficulties in obtaining insurance for 
such equipment. 

• Annex I: A number of airlines raised concerns regarding the allocation of 
liability when boarding a passenger. For example, they did not believe that 
liability was clear in the case that an accident occurs on board an aircraft when 
airport staff are present. Some airports raised concerns regarding liability for 
damage to wheelchairs while in their care. In addition, the services which should 
be provided to transfer passengers and the measures which should be taken to 
accommodate assistance dogs are not defined. 

6.17 Regarding training, some stakeholders raised the issue of the legal weight of ECAC 
Document 30, particularly Annex 5-G which sets out recommended guidance for 
training regarding PRM services. While this is referred to in the Regulation as a policy 
which should be considered when developing quality standards, the same reference is 
not made in Article 11 where training requirements are defined. 

Conflicts with 14 CFR Part 382 

6.18 As discussed in section 4 above, the US regulations on carriage of PRMs (14 CFR Part 
382) apply to European carriers operating flights to/from the US, and other flights 
where these are operated as codeshares with US carriers. There are a number of 
differences between these rules and the Regulation, the most significant of which is 
the allocation of responsibilities for assistance: the Regulation requires airports to 
arrange the provision of services to PRMs, while under the US legislation it is the 
airlines that have this responsibility. This has caused difficulties for carriers who are 
required to comply with legislation that conflicts, although the US legislation does 
allow carriers to apply for a waiver where there is a conflict of laws. 

Pre-notification 

6.19 The requirement to pre-notify requests for assistance and problems in doing so were 
raised by many stakeholders (see 4.98). Stakeholders held differing views on how this 
should be improved. Several airlines (in particular those with operations to the US, 
where requiring pre-notification is usually prohibited) believed that the requirement to 
pre-notify should be removed; they believed that the resulting increases in costs of 
provision would be marginal, as most resourcing requirements could be planned on 
the basis of observed variation in demand (over the course of a year, a week or a day 
as appropriate). This approach was supported by some PRM organisations. In contrast, 
a number of airports believed that pre-notification should be made compulsory, and 
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this proposal was opposed by some PRM organisations. 

Level of detail 

6.20 Almost all stakeholders informed us that there was significant variation in the services 
provided under the Regulation. This is partly a result of the approach taken by the 
Regulation, which does not seek to define in detail the services to be provided. In 
contrast, the equivalent US rules set out in detail all aspects of the services to be 
provided, in effect setting out procedures to be followed by all service providers. 

6.21 Several stakeholders have raised the lack of detail in the Regulation as an issue, and 
believe that a more prescriptive approach would lead to greater harmonisation of the 
services provided. In particular, they believed that the services set out in Annexes I 
and II and the training required under Article 11 should be defined with greater 
precision. 
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Conclusions 

6.22 We asked each stakeholder we contacted for the study whether they believed that 
changes should be made to the Regulation. Slightly more thought that there should be 
changes than did not, but there was not a clear majority in favour of changes. The 
reasons given for making changes and what those changes should be varied depending 
on the stakeholder. 

6.23 No significant problems were identified with the drafting of the Regulation, although 
there is a conflict between Recital 17 and Article 14. In general, stakeholders had not 
found it difficult to follow the provisions of the Regulation. The most common issue 
raised with regard to the text of the Regulation is that the definitions used are not 
sufficiently precise; in particular, the definition of PRM is believed by airports and 
some airlines to be too broad, and this is believed to make it difficult for them to take 
action to counter abuse. The Regulation is much less precise about the policies and 
procedures that have to be followed, particularly by air carriers, than the equivalent 
US regulation on carriage of PRMs, 14 CFR Part 382.

6.24 In addition, many stakeholders pointed out the significant differences between the 
Regulation and 14 CFR Part 382, which applies to European carriers on flights to/from 
the US and other flights operated as codeshares with US carriers. One of the most 
significant is the requirement to pre-notify requirements for assistance was raised as 
an issue, particularly by airlines operating to the US, and by airports where the rates of 
pre-notification were low. Two different approaches were proposed to address the 
perceived problem. Some airlines (primarily those flying to US) proposed removing 
the requirement to pre-notify, which would resolve the conflict with US legislation; 
this was opposed by airports on the grounds that it would reduce service quality and 
increase cost. Some airports proposed making pre-notification compulsory; this was 
opposed by some PRM organisations on the grounds that it would reduce the freedom 
of PRMs to travel. 

323



Final Report 

122

7. FACTUAL CONCLUSIONS 

Introduction 

7.1 This section summarises our conclusions in relation to how effectively airports and 
airlines are providing the assistance required by the Regulation, and how effectively 
Member States and National Enforcement Bodies (NEBs) are undertaking their roles 
specified in the Regulation.  

Implementation of the Regulation by airports 

7.2 We selected a sample of 21 airports for detailed analysis for the study, and reviewed 
how they had implemented the Regulation, through desk research and through 
interviews with representatives of airport management and other stakeholders.  

7.3 Prior to the introduction of the Regulation, assistance at airports was provided by 
airlines and usually contracted from ground handlers. The Regulation places 
responsibility for provision of this assistance with the airport management company. 
We found that all airports in the sample for this study had implemented the provisions 
of the Regulation, although we were informed by airlines and other stakeholders that 
the regional airports in Greece had yet to effect the change from provision by ground 
handlers to provision by airports. We were not informed by stakeholders of any other 
EU airports at which the Regulation has not been implemented.  

7.4 Most of the sample airports had contracted the provision of PRM assistance services 
to an external company, generally selected through a competitive tender process. 
However, several airports had changed their service provider within 18 months of the 
Regulation coming into force; this was interpreted by some as a sign that the service 
initially specified and procured had been inadequate. One major hub airport 
acknowledged that it had had significant problems with a PRM service provider. 

7.5 The service provided at the sample airports varies in terms of: the resources available 
to provide the services; the level of training of the staff providing assistance; the type 
of equipment used to provide services; and the facilities provided to accommodate 
PRMs (such as PRM lounges). According to the information provided by PRM 
organisations, this results in variability in service quality. PRM representative 
organisations, airlines and some airports cited a number of examples of poor quality or 
even unsafe provision of services at airports, although it is not possible to infer how 
regular these occurrences are. Overall, most stakeholders believed that the Regulation 
had been implemented effectively by airports.  

7.6 There is also significant variation between airports in the frequency with which PRM 
services are requested: the level of use of the service varies by a factor of 15 between 
the airports for which we have been able to obtain data, although in most cases 
between 0.2% and 0.7% of passengers requested assistance. The type of PRM service 
requested also varies considerably between airports although in all cases the largest 
category is WCHR (passengers who cannot walk long distances but can board the 
aircraft, including using stairs, unaided). Both the frequency of use and the type of 
service required are likely to be affected by the varying demographics of the 
passengers using different airports; PRMs account for the highest proportions of 

324



Final report 

123

passengers at holiday airports, such as Alicante, and airports serving pilgrimage 
destinations, such as Lourdes. 

7.7 The Regulation requires airports to publish quality standards. Most of the sample 
airports had done so, although some had published them only to airlines. Almost all 
quality standards followed the example format set out in ECAC Document 30, which 
defines the percentage of PRMs who should wait for up to given numbers of minutes. 
Some airports published qualitative measures in addition to these time standards, such 
as descriptions of the treatment the passenger should expect at all points of the service. 
However, none of the sample airports had published the results of any monitoring of 
these quality standards, and whilst most did undertake monitoring in some form, only 
four had commissioned external checks of the service. 

7.8 The Regulation allows airports to levy a specific charge to cover the costs of 
assistance. All but one of the sample airports had done so. The level of charges varied 
considerably: the highest charges of the sample airports were at Paris CDG and 
Frankfurt. We analysed the charges to examine whether variation could be explained 
by higher frequency of use of the service, differences in levels of wages and other 
costs between States, or differences in service quality, but there was no evidence that 
this was the case. The design of the airport is a further factor influencing the cost of 
service provision and hence the level of charges: the assistance service can be 
provided at lower cost at an airport such as Amsterdam Schiphol, which is on a single 
level and has one integrated terminal building, than at an airport with a more complex 
configuration such as Paris CDG. 

7.9 Some stakeholders believe that the requirements to select contractors and establish 
charges in cooperation with users and PRM organisations were not followed 
thoroughly. Many airlines did not believe that consultation on either element had been 
sufficient, and this view was shared by some PRM organisations. There were a 
number of barriers to effective consultation, including linguistic restrictions and 
airport user committees which did not adequately represent all air carriers. 
Consultation with air carriers was reported as particularly poor in Spain, Portugal and 
Cyprus. In contrast to this, we note that several airports stated that they had sought the 
participation of PRM organisations but had found this difficult to obtain. 

7.10 The Regulation requires airports to provide specialised disability training for staff 
directly assisting PRMs, and whilst all sample airports had done so, there were 
significant variations in the length and format of this training. The shortest training 
course among those for which we have data was 3 days long, while the longest lasted 
14 days. There was similar variation in the length of training provided for passenger-
facing staff who did not provide direct assistance. A number of airports informed us 
that they did not provide disability-awareness training for staff not in public-facing 
roles, or only provided it on a voluntary basis. 
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Implementation of the Regulation by air carriers 

7.11 We selected a sample of 20 air carriers for the study. We reviewed how they had 
implemented the Regulation, both through review of their published policies, 
procedures and Conditions of Carriage, and through interviews with the carriers 
themselves and with other stakeholders. 

7.12 The main obligation that the Regulation places on air carriers is that it prohibits refusal 
of carriage of PRMs, unless this is necessary to meet national or international safety 
rules or requirements imposed by the carrier’s licensing authority, or is physically 
impossible due to the size of the aircraft or its doors. We found that air carriers largely 
comply with this, although some state in their Conditions of Carriage that carriage of 
PRMs is conditional on advance notification. In our view, this is not consistent with 
the Regulation, which does not allow for a derogation on the prohibition of refusal of 
carriage on the basis that the passenger has not provided advance notification. In 
addition, we found that a small number of carriers impose requirements for medical 
clearance which appear to be excessively onerous and to be worded to include PRMs 
as well as passengers with medical conditions. 

7.13 We found significant differences in policies relating to carriage of PRMs between 
carriers – even between carriers with similar aircraft types and operational models. 
The most significant difference is that some carriers impose a numerical limit on the 
number of PRMs that can be carried on a given aircraft. These can be quite low: some 
carriers have limits of 2-4 PRMs on a standard single-aisle aircraft such as an Airbus 
319. These limits are not required by any international or European safety rules, 
although in some cases they are required by the licensing authority for the carrier 
concerned; often, although not always, this is the same organisation that has been 
designated as the NEB. However, in most cases, these requirements are defined by 
carriers in their Flight Operations Manuals; although the licensing authority has to 
approve this, it appears that in most States, little has been done to challenge the limits 
proposed by carriers. Whilst the stated rationale for these limits is safety, there does 
not seem to be a clear evidence base for them, and they are specifically prohibited by 
the equivalent US regulation on carriage of PRMs (14 CFR part 382).  

7.14 The Regulation also allows carriers to require that PRMs be accompanied, subject to 
the same safety-based criteria. We found that a number of carriers require PRMs to be 
accompanied where they are not ‘self-reliant’, which can mean that the PRM cannot 
(for example) eat unaided. In our view this may be an infringement of the Regulation 
because there is no direct link to safety; for those carriers that fly to the US, it is also 
an explicit breach of the US PRM rules. This type of condition is also, in our view, 
unreasonable for short haul flights for which passengers could decide to (for example) 
not eat or drink during the flight. Other carriers require PRMs to be accompanied only 
where they are not self-reliant and this has a safety impact (for example, if the PRM 
could not exit the aircraft unaided in an emergency or put on an oxygen mask without 
assistance); this is consistent with the Regulation.  

7.15 The Regulation also requires carriers to publish safety rules relating to the carriage of 
PRMs, although it does not specifically state what issues these safety rules should 
cover. We found that carriers all published some PRM-related information, but few 
published a notice specifically described as being the safety rules related to carriage of 
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PRMs. In some cases there appeared to be significant omissions from the information 
published by carriers: for example, some of the carriers which imposed a numerical 
limit on the number of PRMs which could be carried did not publish this. 

7.16 Annex II of the Regulation sets out various requirements for services which have to be 
provided to PRMs by carriers. Evidence for the extent to which this is provided is 
limited, and restricts a fair assessment of compliance with these requirements. There is 
however sufficient evidence to conclude that the vast majority of case study air 
carriers are complying with the requirement to carry up to two items of mobility 
equipment free of charge. Some PRM representative groups were critical of the 
effectiveness of airlines in implementing the Regulation, and we were informed of 
some particularly bad passenger experiences, but it is difficult to assess how common 
such occurrences are. 

Enforcement and complaint handling by NEBs 

7.17 Member States are required to designate a body responsible for enforcing the 
Regulation regarding flights from or arriving at its territory. They may also designate 
separate bodies responsible for handling complaints, and for enforcing Article 8. All 
Member States except Slovenia have designated an NEB. In the majority of States, the 
NEB for this Regulation is the same organisation as the NEB for Regulation 261/2004, 
in most cases the Civil Aviation Authority. In a number of States, the Regulation is 
not explicitly referred to in the law designating the NEB, and in Spain, the imposition 
of sanctions has been challenged, in one case successfully, on the basis that the NEB 
was not competent to impose the sanction. 

7.18 Member States are also required to introduce penalties in national law for 
infringements of the Regulation, which must be effective, proportionate and 
dissuasive. All States except Poland and Sweden have introduced sanctions into 
national law, although there are a number of States where sanctions have not been 
introduced for infringements of all Articles. There is significant variation in the level 
of the maximum sanctions which can be imposed for infringements, and in some 
States the fines may not be at a high enough level to be dissuasive. While some States 
allow unlimited fines to be imposed and may also impose a prison sentence, maximum 
sanctions in Estonia, Lithuania and Romania are lower than €1,000. 

7.19 The Regulation allows any passenger who believes that the Regulation has been 
infringed, and is dissatisfied with the response they have received from the service 
provider, to make a complaint to the appropriate body (usually an NEB). However, 
very few complaints have been received relating to the Regulation: to date, since the 
introduction of the Regulation, 1,110 complaints have been received, compared to a 
total of 3.2 million passengers assisted in 2009 across the case study sample of 21 EU 
airports. There is also a significant disparity in which States had received complaints: 
80% of all complaints about infringements of the Regulation were received by the UK 
NEBs; none of the NEBs in the other 26 Member States had received more than 50 
complaints. 

7.20 In the UK, national law grants rights additional to those in the Regulation: passengers 
who suffer injury to feelings as a result of an infringement of the Regulation may seek 
financial compensation from the air carrier or airport concerned. This is in line with 
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disability rights legislation applying to other sectors in the UK. A consequence of this 
is that the process for handling complaints is significantly different in the UK from 
other Member States, because passengers may have a right to claim compensation 
from the carrier or airport concerned. At least in part, this also explains the 
significantly higher number of complaints in the UK compared to the other Member 
States. 

7.21 Where an NEB identifies an infringement (through a complaint or other means) it may 
choose to enforce the Regulation by imposing sanctions. No sanctions have yet been 
imposed, but the NEBs for France, Portugal and Spain have opened proceedings to 
impose fines. In most States, the process to impose sanctions is equivalent to that for 
Regulation 261/2004. In a number of States, there are likely to be significant practical 
difficulties in imposing and collecting sanctions, in particular in relation to airlines 
registered in different Member States. This is due to the same reasons identified in our 
recent study for the Commission of Regulation 261/200414: either specific limitations 
in national law on imposition of sanctions on foreign companies, or administrative 
requirements which cannot be met if the carrier is based outside the State. This means 
that, in these States, the system of sanctions cannot be considered to be dissuasive as 
required by the Regulation. 

7.22 There is no requirement in the Regulation that the NEB must be separate from the 
service providers that it has to regulate. The only case we have identified where the 
NEB is also a service provider is Greece, where HCAA is the operator of the airports 
other than Athens, as well as the NEB. Although not an infringement of the 
Regulation, this is a breach of the principle of separation of regulation and service 
provision. As noted above, the most significant failure to implement the Regulation 
that we have identified is at the HCAA airports, and HCAA has not imposed a 
sanction on itself for this failure to implement the Regulation.   

7.23 Many NEBs have taken at least some action, other than the monitoring of complaints, 
to assess whether service providers were complying with the Regulation. NEBs in 14 
of the 16 case study States have undertaken at least one inspection of airports for 
compliance with the Regulation. However, most inspections have focused on checks 
of systems and procedures, and did not assess the actual experience of PRMs using the 
service provided by the airport. NEBs for 9 of the 14 States have undertaken no direct 
monitoring of the charges levied by airports for providing PRM services, although 
Hungary and Italy informed us that they had undertaken in-depth audits of the charges 
levied at airports. 

7.24 Member States are required to take measures to inform PRMs of their rights under the 
Regulation, and the possibility of complaining to appropriate bodies. Of those that 
provided information, relatively few NEBs had made significant efforts to promote 
awareness of the Regulation by passengers; only two informed us of national public 
awareness campaigns they had undertaken, and even in one of these States, a key  
national PRM organisation was not aware that the public campaign had taken place. 
Awareness of the NEBs performance appeared in general to be poor: most 

                                                     

14 Evaluation of Regulation 261/2004; Steer Davies Gleave on behalf of European Commission, February 2010 

328



Final report 

127

stakeholders contacted for the study held no opinion on the effectiveness of 
enforcement by NEBs, and many informed us that this was because they had had no 
interaction with them. 

Other issues that have arisen with the Regulation 

7.25 Stakeholders also pointed out a number of other issues with the Regulation. Whilst 
few significant problems have been identified with the drafting of the Regulation, the 
following issues were identified:  

• there is a conflict between Recital 17 and Article 14, regarding which NEB is 
responsible for enforcing the Regulation in relation to air carriers; 

• the definition of PRM used in the Regulation is very broad, and could be 
interpreted to include some categories of passenger who it might not have been 
intended to cover (such as obese passengers, or even passengers temporarily 
incapacitated due to excess alcohol consumption); and 

• the Regulation does not specify in detail the policies or procedures that have to be 
followed by air carriers, particularly if compared to the equivalent US 
regulations, and this has resulted in significant differences in policies between 
carriers. 

7.26 In addition, stakeholders emphasised the significant differences between the 
Regulation and the equivalent US regulations on carriage of PRMs (14 CFR part 382). 
These can cause difficulties for air carriers, as part 382 applies to non-US carriers on 
flights to/from the US and all other flights that are operated as codeshares with US 
carriers (even if not to/from the US). The most significant differences are: 

• in most circumstances, part 382 does not permit carriers to request pre-
notification;  

• part 382 does not allow limits on the number of PRMs on an aircraft and limits 
the circumstances in which an accompanying passenger may be required; and 

• part 382 places the responsibility for provision of PRM assistance services on the 
air carrier, whereas the Regulation places this responsibility on the airport. 

Conclusions 

7.27 Overall, despite difficulties with service provision at some airports, the services 
required by the Regulation have been implemented at most European airports and 
compliance with the Regulation appears to be relatively good. Most stakeholders 
considered that the quality of service provision had improved since the introduction of 
the Regulation, although some airlines strongly disagreed with this. 

7.28 The key issue we have identified with the implementation of the Regulation is that 
there are significant differences between carriers in their policies on carriage of PRMs. 
This arises in part from the fact that the Regulation does not specify in detail the 
services to be provided and the procedures to be followed, in particular if compared to 
the equivalent US regulations on carriage of PRMs. The Regulation allows carriers to 
refuse carriage or require a passenger to be accompanied on the basis of safety 
requirements, but these requirements are not specified in law, and therefore there are 
significant differences in interpretation of these requirements. 
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8. RECOMMENDATIONS 

Overview 

8.1 This section sets out our recommendations relating to how to improve the operation 
and enforcement of the Regulation. We present first a number of recommendations 
which would improve the operation of the Regulation without requiring any changes 
to be made to the text. However, we believe some changes are necessary which could 
only be implemented through amendments to the Regulation. 

Measures to improve the operation of the Regulation

8.2 This section sets out measures to improve the operation of the Regulation. It covers 
the following: 

• improvement in the operation of PRM services at airports; 
• issues relating to the carriage of PRMs by airlines; 
• actions to be taken by or in relation to NEBs; and 
• guidance on PRM services and carriage which should be produced by the 

Commission, in consultation with other parties.  

Airports 

8.3 All airports in the sample for the study had implemented the provisions of the 
Regulation in some form, although as the Regulation does not precisely specify the 
quality of service to be provided, PRM organisations have reported this as being 
variable. We do not recommend any significant changes, and recommend a number of 
measures which will help airports to move towards consistency of service. 

Maintain allocation of responsibility 

8.4 Several airlines (primarily those operating low-cost business models) argued in their 
submissions to the study that they should be permitted to provide or contract their own 
PRM assistance services, as they could provide it more cost-efficiently than airports. 
We believe that this could create an incentive to minimise the service provided and 
hence would risk a reduction in service quality. Whilst there were initially significant 
issues with the quality of PRM service provision at certain airports, most stakeholders 
believed that these issues had now been addressed, and therefore we recommend that 
allocation of responsibility for PRM services to airports should not be amended. 

Monitor misuse of services 

8.5 A number of airports (in particular larger and busier airports) reported that the services 
they provided for PRMs were sometimes used by passengers who did not appear to 
have the right to do so under the Regulation. There was no consensus amongst airports 
about how significant this issue was. This variation in perception of the problem, 
combined with the nature of the problem itself, makes it difficult to accurately assess 
its extent. We recommend that the Commission monitor reports of misuse of services, 
so that it is alerted if the problem becomes more consistently serious. 
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Improve provision of information 

8.6 Several PRM organisations informed us that provision of information on accessibility 
by airports could be improved. In particular, we were informed that many PRMs 
would find it helpful to have access to information, in a consistent format, regarding 
the accessibility of airports to which they were travelling. This could be provided 
through a webpage on an airport’s website included, for example: 

• the maximum likely walking distance within the airport; 
• locations of any flights of stairs; 
• the means used for access to aircraft (airbridge or stairs); 
• any facilities available for PRMs; 
• appropriate contact details for PRM services both for airlines and the airport15. 

8.7 Whilst some of this information is often available on airport websites, it can be 
difficult to find and is not always complete. To address this, we suggest that ACI 
could develop a single website which would either include all of this information or 
alternatively provide links to the specific pages on airport websites which include this 
information. 

Share best practice on contracting of PRM service providers 

8.8 We identified two issues with the process for selection of PRM service providers: 

• several airports which had subcontracted PRM services had re-tendered within 18 
months of the Regulation entering into force, as there were significant issues with 
the operation of the service; and 

• many airlines informed us that they did not believe the extent of consultation 
from airports was sufficient. 

8.9 To address these issues, we recommend that the Commission, in co-operation with 
ACI, develop and distribute best practice advice on contracting for services, including:  

• Content and structure of the contract: This could include the level of detail at 
which contract terms relating to services should be specified, and any penalties 
for failure to meet required standards. It could be provided in the form of a 
sample contract. This would help to reduce the likelihood of issues with the 
contract leading to retendering. 

• Recommended methods of cooperation: This could give details of the level and 
manner of consultation an airport should undertake. It could detail how to involve 
airport users in consultation at all points of a tendering process, including from 
drafting of invitation to tender documents, to evaluating and scoring bids, and 
might include input on the eventual decision. It could also include how to involve 
PRM organisations in this process. Where implemented, this would improve the 
perception by airport users and other parties of airport consultation. 

                                                     

15 London Luton airport provides a good example of this; see http://www.london-luton.co.uk/en/content/3/1427/how-
to-book-special-asistance.html. 
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Share best practice on training 

8.10 Our research found that approaches to training of staff to provide PRM services varied 
significantly. In particular, there was significant variation in length of training 
(between 3 and 14 days) and method of delivery (videos, classroom-based or 
practical), to provide what should in principle be the same services. In addition, some 
airports reported that they had sought assistance on developing training from local 
PRM organisations, but the PRM organisations were too resource-constrained to be 
able to provide the required assistance. We therefore recommend that the Commission 
work with ACI and EDF to develop and distribute best practice advice on training, 
which would include recommended minimum levels. 

Airlines 

8.11 A key problem identified in our research is the lack of consistency between airline 
policies on the carriage of PRMs. These policies are subject to approval by the 
carriers’ licensing authorities (which are often the same organisation as the NEB), but 
in many cases they approve policies with little or no challenge.  

Work with EASA to determine safe policies on carriage of PRMs 

8.12 Article 4 of the Regulation permits air carriers to refuse to accept reservations from a 
PRM, or to require that a PRM be accompanied, in order to meet safety requirements 
set out in international, Community or national law, or established by the authority 
that issued the carrier’s operating certificate. However, other than minimal 
requirements in EU-OPS, Community law does not impose specific requirements 
regarding the safe carriage of PRMs. There is little published research into safety 
issues regarding carriage of PRMs, so even where licensing authorities do seek to 
challenge proposed airline policies or impose their own, there is a limited evidence 
base on which to do this. This results in wide and unjustifiable variation in airline 
policies.  

8.13 Therefore, we recommend that the Commission work with EASA to determine 
policies on carriage of PRMs which are consistent with safe operation. Such policies 
should include any limits on the number of PRMs permitted on board an aircraft, 
where PRMs may be seated, and whether and under what circumstances PRMs must 
be accompanied. The policies should take into account the type of aircraft and the 
different safety implications of carriage of different types of PRMs. 

Airlines to publish clear policies on carriage of PRMs 

8.14 We have identified a number of airlines which are failing to publish clear policies on 
carriage of PRMs. We recommend that the Commission encourage the relevant NEBs 
to ensure that the airlines identified in Table 4.1 as not publishing sufficient 
information do so. The Commission could also encourage NEBs to review the policies 
of airlines outside the study sample to ensure that these provide sufficient information.  

Monitor pre-notification 

8.15 Pre-notification of requirements for assistance should have two benefits:  
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• it should ensure that PRMs are able, on arrival at an airport, to promptly receive 
the assistance they require to take their chosen flight; and  

• it should allow airports to plan their staffing requirements efficiently, minimising 
the cost of service provision .  

8.16 However, at present, as discussed in section 4.74 above, pre-notification is not 
functioning well. Of the 16 airports which provided us with information on levels of 
pre-notification, 11 have rates of pre-notification under 60%. The result of this is that 
at most airports, the rate of pre-notification is too low for the airport to gain efficiency 
benefits, and the incentive for PRMs to pre-notify is reduced (since at many airports a 
similar quality of service is provided regardless of pre-notification). Therefore the 
system as it presently operates requires airlines and airports to incur the costs of 
enabling pre-notification, but not to realise the benefits of reduced costs or smoother 
provision of services. We recommend that the Commission monitor the operation of 
pre-notification (for example by encouraging NEBs to collect appropriate data), and in 
future assess the situation and consider either eliminating the requirement for pre-
notification or alternatively retaining it and providing passengers and carriers with 
more incentive to pre-notify. 

Encourage airlines to provide receipts for pre-notification 

8.17 Several PRM organisations reported problems where PRMs had pre-notified their 
requirements for assistance, but then found that this information had not been passed 
on to airport or airline staff. To address this, and to provide PRMs with evidence that 
they can use when making a complaint, we recommend that the Commission 
encourage airlines to provide PRMs with a receipt for pre-notification. Once this 
voluntary scheme has been in place for an appropriate length of time, the Commission 
could consider amending the Regulation to make it compulsory. 

Monitor implementation of ECAC Document 30 recommendations on carriage 

8.18 Section 5 of ECAC Document 30 contains a number of recommendations regarding 
on-board provisions for PRMs which it recommends airlines commission in new or 
significantly refurbished aircraft. These include (depending on the type of aircraft) the 
provision of on-board wheelchairs, provision of at least one toilet catering for the 
special needs of PRMs, and ensuring that at least 50% of all aisle seats should have 
moveable armrests16. We recommend that the Commission monitor uptake of these 
recommendations. 

NEBs  

8.19 The greatest problem identified by the study regarding NEBs was the lack of pro-
active measures taken to monitor or enforce the Regulation. In most cases this has not 
had significant detrimental effect, as most airports and airlines have implemented the 
provisions of the Regulation, but could become an issue if the situation changes in the 
future. In most States few complaints had been received by the NEB, and as a result 

                                                     

16 See ECAC.CEAC DOC No. 30 (PART I), 11th Edition/December 2009, Section 5.10.5. 
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the handling of complaints has not been raised as a significant issue. 

Encourage all States to implement the Regulation 

8.20 We identified in section 5.13 above that some States have not as yet either introduced 
penalties into national law for all infringements of the Regulation, or designated an 
NEB. We recommend that the Commission encourage all States to comply with their 
obligations under the Regulation. 

Encourage better promotion of rights under Regulation 

8.21 Article 15(4) of the Regulation requires Member States to take measures to inform 
PRMs of their rights under the Regulation and of the possibility of complaint to the 
relevant NEB. Of the NEBs which provided information on this point, few had taken 
direct actions to promote the Regulation. Many had published sections with 
information on their websites, but unless PRMs are made aware that this website 
exists and is relevant to them, we do not believe that this is sufficient. Only two case 
study NEBs informed us that they had commissioned national promotional campaigns 
relating to the Regulation. We recommend that the Commission takes actions to 
encourage NEBs to inform PRMs of their rights under the Regulation. 

Encourage NEBs to pro-actively monitor application of Regulation 

8.22 Article 14 of the Regulation requires Member States to take the measures necessary to 
ensure that the rights of PRMs are respected. Our research found that most NEBs were 
taking only limited actions to monitor the application of the Regulation (see 5.42), and 
few NEBs were directly monitoring whether airports were meeting published quality 
standards. Many NEBs rely on complaints as a method of monitoring, but without 
promotion of awareness of rights and of the NEB as the body able to receive 
complaints (see above), a low number of complaints cannot be interpreted as evidence 
that there are no issues with the application of the Regulation.  

8.23 We therefore recommend that the Commission encourage NEBs to pro-actively 
monitor the application of the Regulation. This could take a number of forms: 

• increased interaction with PRM organisations; 
• direct monitoring of quality of service provided, for example through ‘mystery 

shopping’ and other types of inspections of airports (which could be conducted in 
cooperation with PRM organisations); 

• collection of airline pre-notification data; and 
• reviews of airline websites for accessibility. 

Guidance to be produced 

8.24 We recommend that the Commission should, in collaboration with airlines, airports, 
PRM representatives and NEBs, develop a detailed good practice guide regarding 
implementation of the Regulation. This could take the code of practice issued by the 
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UK Department for Transport17 as a model, and could form the basis for later detailed 
revisions of the Regulation. Publishing voluntary policies would allow potential future 
amendments to the Regulation to be tested in practice before adoption. 

8.25 The good practice guide could address the following areas (some of which are 
discussed in previous sections on recommendations regarding airports and airlines): 

• recommendations on safety limits; 
• the format and content of policies on carriage (including safety rules); 
• detailed training modules implementing the recommendations in Annex 5G of 

ECAC Document 30, in addition to recommended minimum duration; 
• consultation; and 
• airport accessibility information. 

8.26 A key issue to be addressed in this guidance would be the quality standards to be 
published by airports. At present, most airports follow the format of the minimum 
standards recommended in ECAC Document 3018 (see 3.57). However, these 
standards are a limited measure of the quality of service received by PRMs. We 
recommend that the Commission work with ECAC to develop recommended 
minimum standards which are wider in scope, and cover qualitative aspects of the 
service received. Airports such as London Luton, which publishes a wide range of 
quality standards which address all aspects of the service, could provide a model for 
this approach. 

8.27 The guidance should also specify the information which should be included in 
carriers’ published policies on carriage of PRMs, which should cover at least the areas 
identified in 4.8. 

Recommendations for changes to the Regulation 

8.28 The measures described above could significantly improve the operation of the 
Regulation. However, we believe that some issues could only be addressed through 
amendments to the text, and therefore we also set out:  

• Recommendations for some minor amendments to address issues with the text 
(such as areas where the Regulation is unclear) which we believe should be 
implemented as soon as possible.  

• Suggestions for more significant revisions to be considered in the longer term. 
These would require consultation with stakeholders and an impact assessment to 
be undertaken. 

Changes to be implemented as soon as possible 

Training 

                                                     

17 Access to Air Travel for Disabled Persons and Persons with Reduced Mobility – Code of Practice, UK Department 
for Transport, July 2008. 

18 See ECAC.CEAC DOC No. 30 (PART I), 11th Edition/December 2009, Annex 5C section 1.6. 
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8.29 We recommend that Article 11 be extended to require airlines to ensure that the 
personnel of their ground handling companies are trained to handle mobility 
equipment. Several PRM organisations informed us that damage to mobility 
equipment was one of the most serious problems for PRMs travelling by air, and that 
such damage could cause considerable distress to PRMs. 

8.30 We recommend that Article 11 be amended to include the provisions in Recital 10, 
namely to specify that the provisions regarding training in ECAC Document 30 be 
taken into account when commissioning and developing training. This could be 
phrased in the manner of Article 9(2) on quality standards. 

8.31 We recommend that Article 11b be amended to clarify that disability-equality and –
awareness training is required for passenger-facing subcontractors as well as personnel 
directly employed by an airport. This would be consistent with Article 11a regarding 
personnel providing direct assistance. We were informed by one airport that an airline 
had disputed the level of PRM charges on the basis that the charges recovered the 
costs of training subcontractors, which the airline believed was not required by the 
Regulation. 

8.32 We recommend that the Commission consider removing the requirement in Article 
11c for disability-awareness training for non-passenger facing personnel, as it is not 
clear why this should be any more necessary in this sector than in others. 

Obligatory charges where costs recovered 

8.33 Article 8 permits airports to levy specific charges on airport users to fund the 
assistance provided under the Regulation, which must be reasonable, cost-related, 
transparent and established in cooperation with airport users. However, it does not 
require airports to levy such charges; several of the airports we researched for the 
study recovered costs through their general passenger charges, and did not identify the 
PRM component separately. Where specific charges are not applied, airports are not 
required to follow the requirements on reasonability, cost-relatedness, transparency 
and cooperation. We therefore recommend that, for airports above a minimum size, 
Article 8 be amended to make specific charges obligatory if costs are to be recovered 
from users. 

Airport charges 

8.34 We recommend that Article 8 be amended where necessary to make clear that PRM 
charges are airport-specific and cannot be set at a network level. At present, the 
translation into some languages (for example Spanish) could be interpreted to permit 
network charges, which we believe is contrary to the intention of the Regulation. 

Independence of NEBs 

8.35 We recommend that Article 14 be amended to require that NEBs must be independent 
of any bodies responsible for providing services under the Regulation. 

Scope of Regulation 

8.36 We recommend that Article 14 be amended to clarify that NEBs are responsible for 
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flights departing from (rather than, as is currently stated, both departing from and 
arriving at) airports in their territory, in addition to flights by Community carriers 
arriving at airports within State’s territory but departing from a third country. 

8.37 We also recommend that Recital 17 (which states that complaints regarding assistance 
given by an airline should be addressed to the NEB of the State which issued the 
operating license to the carrier) be amended to be consistent with Article 14. 

PRMs without a reservation 

8.38 Article 7 requires airports to provide assistance to PRMs arriving at an airport so that 
they are able to take the flight for which they hold a reservation. However, there may 
be rare occasions where a PRM (like any other passenger) arrives at an airport without
a reservation, expecting to purchase a ticket at the airport. We therefore recommend 
that Article 7 be amended to set out the airport’s responsibilities to such PRMs. 

Longer term changes to the Regulation 

8.39 The key issue that we have identified with the Regulation is that the text is much less 
detailed or specific than other comparable legislation (in particular, the equivalent US 
regulations on carriage of PRMs) and therefore leaves much more scope for 
interpretation and variation in service provision. We suggest that, to ensure greater 
consistency and that PRMs rights are adequately respected, the Commission should 
consider making the text more detailed and specific about the requirements for airlines 
and airports. The rest of this section describes key areas in which we suggest that 
changes could be made. 

8.40 It would be necessary to consult with stakeholders about these changes and to 
undertake an impact assessment, and therefore these changes could not be introduced 
immediately. 

Provisions on safe carriage PRMs 

8.41 Once the Commission has established with EASA policies on the safe carriage of 
PRMs, particularly regarding any permissible limits on carriage and requirements for 
passengers to be accompanied (see 8.13), we recommend that either the Regulation or 
EU-OPS be extended to include these policies. 

Definitions 

8.42 We recommend that the following definitions should be clarified: 

• PRM: The definition of PRM used in the Regulation is very broad and this has 
led to disputes as to whether obese passengers or those impacted by temporary 
injuries (e.g. winter sports) are included; and even that those temporarily 
incapacitated e.g. due to alcohol consumption might be included. We suggest 
that, at a minimum, the definition should be amended to clarify this, and ideally 
(but subject to consultation) a much more precise definition of passengers entitled 
to assistance should be used, along the lines of that used in the equivalent US 
Regulations (see below). 

• Mobility equipment: The Regulation should make clear whether this includes 
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equipment required by PRMs for the trip but not required for them to be able to 
take the flight (e.g. joists for assisted lifting of PRMs). 

• Cooperation: The Regulation should to specify what measures airports must take 
when required by the Regulation to set out policies and charges in cooperation 
with airport users and PRM organisations - in particular in Article 8(4). 

Definition of disability used in US CFR part 14 rule 382 
Individual with a disability means any individual who has a physical or mental impairment that, 
on a permanent or temporary basis, substantially limits one or more major life activities, has a 
record of such an impairment, or is regarded as having such an impairment. As used in this 
definition, the phrase:  

(a) Physical or mental impairment means:  

(1) Any physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting 
one or more of the following body systems: neurological, musculoskeletal, special sense 
organs, respiratory including speech organs, cardio-vascular, reproductive, digestive, genito-
urinary, hemic and lymphatic, skin, and endocrine; or  

(2) Any mental or psychological disorder, such as mental retardation, organic brain syndrome, 
emotional or mental illness, and specific learning disabilities. The term physical or mental 
impairment includes, but is not limited to, such diseases and conditions as orthopedic, visual, 
speech, and hearing impairments; cerebral palsy, epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabetes, mental retardation, emotional illness, drug addiction, 
and alcoholism.  

(b) Major life activities means functions such as caring for one’s self, performing manual tasks, 
walking, seeing, hearing, speaking, breathing, learning, and working.  

(c) Has a record of such impairment means has a history of, or has been classified, or 
misclassified, as having a mental or physical impairment that substantially limits one or more 
major life activities.  

(d) Is regarded as having an impairment means:  

(1) Has a physical or mental impairment that does not substantially limit major life activities but 
that is treated by an air carrier as constituting such a limitation;  

(2) Has a physical or mental impairment that substantially limits a major life activity only as a 
result of the attitudes of others toward such an impairment; or  

(3) Has none of the impairments set forth in this definition but is treated by an air carrier as 
having such an impairment.

Supplementary charges 

8.43 Although we have not been made aware of any incidences of airlines or airports 
charging for assistance provided under the Regulation, several airlines charge for the 
supply of medical oxygen, and for multiple seats where one seat is insufficient for the 
passenger (for example, in the case of obese or injured passengers). Several PRM 
organisations informed us that they believed these charges were unjust. We 
recommend that in any amendment of the Regulation it should be clarified whether 
airlines may levy such additional charges. 

Information on rights of PRMs 

8.44 Regulation 261/2004 requires airlines to display at check-in a notice informing 
passengers that they may request information on their rights under the Regulation. To 
assist the promotion of awareness of rights under Regulation 1107/2006, we 
recommend that the Regulation be extended to include a provision requiring airports 
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to publish information on the rights of PRMs (including the right to complain) at 
accessible points within the airport, for example at check-in desks and help points. 

Liability for mobility equipment 

8.45 The Montreal Convention allows for compensation for damage to baggage up to 1,131 
SDRs (€1,370), however this is insufficient for many technologically advanced 
electric wheelchairs, which can cost several thousand euros. Although most airlines 
we contacted for the study informed us that they waived the Montreal limits in this 
type of situation, several PRM organisations informed us of cases where they did not. 
Even in the case that an airline voluntarily waives the limit, the PRM is in a position 
of uncertainty. This is exacerbated by the difficulty of obtaining insurance for such 
wheelchairs; the high cost combined with the high probability of damage means that 
the PRM organisations we spoke to had been unable to find any insurers willing to 
provide coverage. 

8.46 We therefore recommend that the Commission work with non-EU States to amend the 
Montreal Convention to exclude mobility equipment from the definition of baggage. 
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AIR CARRIERS POLICIES ON CARRIAGE OF PRMS 
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In this list, the items in blue are still proposals, the ones marked with a "+" are instruments 
implementing the main legislation. 

Dans cette liste, les entrées en bleu sont encore à l'état de proposition, celles marquées 
avec un "+" sont des instruments qui mettent en œuvre la législation principale. 

Bei den blau markierten Einträgen dieser Liste handelt es sich noch um Vorschlaege. Die 
Instrumente zur Politikumsetzung sind mit einem "+" gekennzeichnet. 

List of secondary legislation relevant to "disability"

1) Council Directive 2000/78/EC of 27 November 2000 establishing a general 
framework for equal treatment in employment and occupation  

2) Directive 2001/85/EC (relating to special provisions for vehicles used for the 
carriage of passengers comprising more than eight seats in addition to the 
driver’s seat) 

3) Directive 1999/5/EC (on radio equipment and telecommunications terminal 
equipment and the mutual recognition of their conformity) 

4) Directive 95/46/EC on the protection of individuals with regard to the 
processing of personal data and the free movement of such data 

5) Directive 95/16/EC of the European Parliament and of the Council of 29 
June 1995 on the approximation of the laws of the Member States relating to 
lifts (OJ L 312, 7.9.1995, p.1) 

6) Commission Regulation (EC) No 2204/2002 of 12 December 2002 on the 
application of Articles 87 and 88 of the EC Treaty to State aid for 
employment  

7) Regulation (EC) No 1107/2006 of the European Parliament and of the 
Council of 5 July 2006 concerning the rights of disabled persons and persons 
with reduced mobility when travelling by air Text with EEA relevance. OJ L 
204, 26.7.2006 p.1-9

8) Regulation of the European Parliament and of the Council on rail passengers' 
rights and obligations

9) Directive 2002/22/EC of the European Parliament and of the Council of 7 
March 2002 on universal service and users' rights relating to electronic 
communications networks and services (Universal Service Directive)  

10) Regulation (EC) N° 1177/2003 of the EP and Council of 16 June 2003 
concerning Community statistics on income and living conditions (EU-SILC) 

+ Commission Regulation (EC) N° 1981/2003 of 21 October 2003 implementing 
Regulation (EC) 1177/2003 of the EP and Council concerning Community statistics 
on income and living conditions (EU-SILC) as regards definitions and updated 
definitions. 
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+ Commission Regulation (EC) N° 1982/2003 of 21 October 2003 implementing 
Regulation (EC) 1177/2003 of the EP and Council concerning Community statistics 
on income and living conditions (EU-SILC) as regards the sampling and tracing 
rules.

+ Commission Regulation (EC) N° 1983/2003 of 7 November 2003 implementing 
Regulation (EC) 1177/2003 of the EP and Council concerning Community statistics 
on income and living conditions (EU-SILC) as regards the list of target primary 
variables.

+ Commission regulation (EC) N° 28/2004 of 5 January 2004 implementing 
Regulation (EC) 1177/2003 of the EP and Council concerning Community statistics 
on income and living conditions (EU-SILC) as regards the detailed content of 
intermediate and final quality reports. 

+ Regulation (EC) N° 1553/2005 of the EP and Council of 7 September 2005 
amending Regulation (EC) N° 1177/2003 of the EP and Council of 16 June 2003 
concerning Community statistics on income and living conditions (EU-SILC). 

+ Commission Regulation (EC) N° 698/2006 of 5 May 2006 amending Commission 
Regulation (EC) N° 1981/2003 implementing Regulation (EC) 1177/2003 of the EP 
and Council concerning Community statistics on income and living conditions (EU-
SILC) as regards definitions and updated definitions. 

11) Council Regulation (EC) 577/98 of 9 March on the organisation of the 
Labour Force Sample  Survey in the Community (LFS): 

+ Commission Regulation (EC) N° 1571/98 of 20 July 1998 implementing 
Council Regulation (EC) N° 577/98 on the organisation of a labour force 
sample survey in the Community (OJ L 205, 22.7.98, p.40)

+ Commission Regulation (EC) N° 1924/1999 of 8 September 1999 
implementing Council Regulation (EC) 577/98 as regards the 2000 to 2002 
programme of ad hoc modules to the LFS 

+ Commission Regulation (EC) N° 1566/2001 of 12 July 2001 implementing 
Council Regulation (EC) N° 577/98 on the organisation of a labour force 
sample survey in the Community concerning the specification of the 2002 ad 
hoc module on employment of disabled people * 

+ Commission Regulation (EC) N° 1575/2000 of 19 July 2000 implementing 
Council Regulation (EC) N° 577/98 on the organisation of a labour force 
sample survey in the Community concerning the codification to be used for 
data transmission from 2001 onwards (OJ L 181, 20.7.2000, p.16)

+ Commission Regulation (EC) N° 1626/2000 of 24 July 2000 implementing 
Council Regulation (EC) N° 577/98 on the organisation of a labour force sample 
survey in the Community as regards the 2001 to 2004 program of ad hoc modules 
to the labour force survey. 

+ Regulation (EC) N° 1991/2002 of the EP and of the Council of 8 October 2002 
amending Council Regulation (EC) N° 577/98 on the organisation of a labour 
force sample survey in the Community. 
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+ Regulation (EC) N° 2257/2003 of the EP and of the Council of 25 November 
2003 amending Council Regulation (EC) N° 577/98 on the organisation of a 
labour force sample survey in the Community to adapt the list of survey 
characteristics.

+ Commission Regulation (EC) N° 430/2005 of 15 March 2005 implementing 
Council Regulation (EC) N° 577/98 on the organisation of a labour force 
sample survey in the Community concerning the codification to be used for 
data transmission from 2006 onwards and the use of a sub-sample for 
collection of data on structural variables (OJ L 71, 17.3.2006, p.36).

12) Regulation (EC) No 458/2007 of the European Parliament and of the Council 
of 25 April 2007 on the European system of integrated social protection 
statistics (ESSPROS) 

13) Proposal for a Regulation of the European Parliament and of the Council on 
Community statistics on public health and health and safety at work – 
COM(2007) 46 final 

14) Council Directive 2006/112/EC of 28 November 2006 on the common system 
of value added tax 

15) Council Regulation (EEC) No 918/83 of 28 March 1983 setting up a 
Community system of reliefs from customs duty 

16) Council Directive 86/378/EEC of 24 July 1986 on the implementation of the 
principle of equal treatment for men and women in occupational social 
security schemes" (as amended by "Council Directive 96/97/EC of 20 
December 1996 amending Directive 86/378/EEC on the implementation of 
the principle of equal treatment for men and women in occupational social 
security schemes") 

17) Directive 2006/54/EC of the European Parliament and of the Council of 
5 July 2006 on the implementation of the principle of equal opportunities 
and equal treatment of men and women in matters of employment and 
occupation (recast) 

18) Directive 2004/17/EC of the European Parliament and of the Council of 31 
March 2004 coordinating the procurement procedures of entities operating 
in the water, energy, transport and postal services sectors 

19) Directive 2004/18/EC of the European Parliament and of the Council of 31 
March 2004 on the coordination of procedures for the award of public works 
contracts, public supply contracts and public service contracts

20) Directive 2001/83/EC of the European Parliament and of the Council of 6 
November 2001 on the Community code relating to medical product s for 
human use, as amended by Directive 2004/27/EC of the European 
Parliament and of the Council of 31 March 2004 (OJ L 136, 30.4.2004, p.34)

21) Directive 2005/29/EC of the European Parliament and of the Council of 11 
May 2005 concerning  unfair business-to-consumer practices  in the internal 
market and amending  Council Directive 84/450/EEC, Directives 97/7/EC, 
98/27/EC and 2002/65/EC of the European Parliament and of the Council 
('Unfair Commercial Practices Directive') (OJ L 149, 11.6.2005, p. 22 )
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22) Directive 2003/24/EC of the European Parliament and of the Council of 14 
April 2003 amending Council Directive 98/18/EC on safety rules and 
standards for passenger ships - OJ L 123, 17.5.2003, p. 18-21) 

23) Directive 96/48/EC on the interoperability of the trans-European high-
speed rail system (O J L 235, 17.09.1996, p. 6-24) as amended by 
Directive 2004/50/EC of the European Parliament and of the Council of 29 
April 2004  (O J L 164, 30.4.2004, p. 114-163 ) 

24)  Directive 2001/16/EC of the European Parliament and of the Council 
on the interoperability of the trans European conventional rail system (O 
J L 110, 20.04.2001, p. 1-27) -as amended by Directive 2004/50/EC of the 
European Parliament and of the Council of 29 April 2004  (O J L 164, 
30.4.2004, p. 114-163 ) 

25) Directive 2007/46/EC of the European Parliament and of the Council of 5 
September 2007 establishing a framework for the approval of motor vehicles 
and their trailers, and of systems, components and separate technical units 
intended for such vehicles (Framework Directive) (Text with EEA 
relevance)(O J L 263, 9.10.2007, p 1) 

26) Directive 2007/65/EC of the European Parliament and of the Council of 11 
December 2007 amending Council Directive 89/552/EEC on the coordination 
of certain provisions laid down by law, regulation or administrative action in 
Member States concerning the pursuit of television broadcasting activities 
(Text with EEA relevance) (OJ L 332, 18.12.2007, p. 27) 

27) Council Regulation (EC) No 1083/2006 of 11 July 2006 laying down general 
provisions on the European Regional Development Fund, the European 
Social Fund and the Cohesion Fund and repealing Regulation (EC) No 
1260/1999

28) Decision 1720/2006/EC of the European Parliament and of the Council of 15 
November 2007 establishing an action programme in the field of lifelong 
learning

29) Council Regulation (EC) No 1698/2005 of 20 September 2005 on support for 
rural development by the European Agricultural Fund for Rural 
Development (EAFRD) 

30) Directive 2002/21/EC of the European Parliament and of the Council of 7 
March 2002 on a common regulatory framework for electronic 
communications networks and services ("Framework Directive").  

31) Council Decision 2005/600/EC of 12 July 2006 on guidelines for the employment 
policies of the Member States  

+ Council Decision 2006/544/EC of 18 July 2006 on guidelines for the employment 
policies of the Member States  

32) Regulation (EC) No 1889/2006 of the European Parliament and of the 
Council of 20 December2006on establishing a financing instrument for the 
promotion of democracy and human rights worldwide 

33) Directive 2001/29/EC of the European Parliament and of the Council of 22 
May 2001 on the harmonisation of certain aspects of copyright and related 
rights in the information society  
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34) Directive 2001/20/EC of the European Parliament and of the Council of 4 
April 2001 on the approximation of the laws, regulations and administrative 
provisions of the Member States relating to the implementation of good 
clinical practice in the conduct of clinical trials on medicinal products for 
human use 

35) Proposal for a Regulation of the European Parliament and of the Council 
concerning the production and development of statistics on education and 
lifelong learning – COM(2005)625 final. 

36) Directive 97/67/EC of the European Parliament and of the Council of 15 
December on common rules for the development of the internal market of 
Community postal services and the improvement of quality of services(OJ
L15 of 21.01.1998), page 14) as amended by Directive 2002/39/EC of the 
European Parliament and of the Council of 10 June 2002 amending Directive 
97/67/EC with regard to the further opening to competition of Community postal 
services (OJ, L176 of 05.07.2002, page 21).

37) Decision No 1982/2006/EC of the European Parliament and of the Council of 
18 December 2006 concerning the Seventh Framework Programme of the 
European Community for research, technological development and 
demonstration activities (2007 -2013) 

38) Council Directive 2000/43/EC of 29 June 2000 implementing the principle of 
equal treatment between persons irrespective of racial or ethnic origin 

39) Decision 2119/98 of the European Parliament and of the Council of 24 
September 1998 setting up a network for the epidemiological surveillance 
and control of communicable diseases in the Community 

40) Directive 2004/23/EC of 31 March 2004 on setting standards of quality and 
safety for the donation, procurement, testing, processing, preservation, 
storage and distribution of human tissue and cells 

41) Directive 2002/98/EC of the European Parliament and of the Council of 27 
January 2003 setting standards of quality and safety for the collection, 
testing, processing, storage and distribution of human blood components and 
amending Directive 2001/83/EC  
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IV 

(Notices) 

NOTICES FROM EUROPEAN UNION INSTITUTIONS, BODIES, OFFICES AND 
AGENCIES 

COURT OF JUSTICE OF THE EUROPEAN UNION 

The following replaces the information note published in OJ 2009 C 297, p. 1, as a consequence of the 
addition of a new paragraph 25 and the amendment of paragraph 40. 

INFORMATION NOTE 

on references from national courts for a preliminary ruling 

(2011/C 160/01) 

I – General 

1. The preliminary ruling system is a fundamental mechanism of European Union law aimed at enabling 
national courts to ensure uniform interpretation and application of that law in all the Member States. 

2. The Court of Justice of the European Union has jurisdiction to give preliminary rulings on the 
interpretation of European Union law and on the validity of acts of the institutions, bodies, offices or 
agencies of the Union. That general jurisdiction is conferred on it by Article 19(3)(b) of the Treaty on 
European Union (OJEU 2008 C 115, p. 13) (‘the TEU’) and Article 267 of the Treaty on the Functioning of 
the European Union (OJEU 2008 C 115, p. 47) (‘the TFEU’). 

3. Article 256(3) TFEU provides that the General Court is to have jurisdiction to hear and determine 
questions referred for a preliminary ruling under Article 267, in specific areas laid down by the Statute. 
Since no provisions have been introduced into the Statute in that regard, the Court of Justice alone has 
jurisdiction to give preliminary rulings. 

4. While Article 267 TFEU confers on the Court of Justice a general jurisdiction, a number of provisions 
exist which lay down exceptions to or restrictions on that jurisdiction. This is true in particular of Articles 
275 and 276 TFEU and Article 10 of Protocol (No 36) on Transitional Provisions of the Treaty of Lisbon 
(OJEU 2008 C 115, p. 322). 

5. The preliminary ruling procedure being based on cooperation between the Court of Justice and 
national courts, it may be helpful, in order to ensure that that cooperation is effective, to provide the 
national courts with the following information. 

6. This practical information, which is in no way binding, is intended to provide guidance to national 
courts as to whether it is appropriate to make a reference for a preliminary ruling and, should they proceed, 
to help them formulate and submit questions to the Court.

EN 28.5.2011 Official Journal of the European Union C 160/1
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The role of the Court of Justice in the preliminary ruling procedure 

7. Under the preliminary ruling procedure, the Court’s role is to give an interpretation of European 
Union law or to rule on its validity, not to apply that law to the factual situation underlying the main 
proceedings, which is the task of the national court. It is not for the Court either to decide issues of fact 
raised in the main proceedings or to resolve differences of opinion on the interpretation or application of 
rules of national law. 

8. In ruling on the interpretation or validity of European Union law, the Court makes every effort to give 
a reply which will be of assistance in resolving the dispute, but it is for the referring court to draw the 
appropriate conclusions from that reply, if necessary by disapplying the rule of national law in question. 

The decision to submit a question to the Court 

The originator of the question 

9. Under Article 267 TFEU, any court or tribunal of a Member State, in so far as it is called upon to give 
a ruling in proceedings intended to arrive at a decision of a judicial nature, may as a rule refer a question to 
the Court of Justice for a preliminary ruling. ( 1 ) Status as a court or tribunal is interpreted by the Court of 
Justice as a self-standing concept of European Union law. 

10. It is for the national court alone to decide whether to refer a question to the Court of Justice for a 
preliminary ruling, whether or not the parties to the main proceedings have requested it to do so. 

References on interpretation 

11. Any court or tribunal may refer a question to the Court of Justice on the interpretation of a rule of 
European Union law if it considers it necessary to do so in order to resolve a dispute brought before it. 

12. However, courts or tribunals against whose decisions there is no judicial remedy under national law 
must, as a rule, refer such a question to the Court, unless the Court has already ruled on the point (and 
there is no new context that raises any serious doubt as to whether that case-law may be applied), or unless 
the correct interpretation of the rule of law in question is obvious. 

13. Thus, a court or tribunal against whose decisions there is a judicial remedy may, in particular when it 
considers that sufficient guidance is given by the case-law of the Court of Justice, itself decide on the correct 
interpretation of European Union law and its application to the factual situation before it. However, a 
reference for a preliminary ruling may prove particularly useful, at an appropriate stage of the proceedings, 
when there is a new question of interpretation of general interest for the uniform application of European 
Union law in all the Member States, or where the existing case-law does not appear to be applicable to a 
new set of facts. 

14. It is for the national court to explain why the interpretation sought is necessary to enable it to give 
judgment. 

References on determination of validity 

15. Although national courts may reject pleas raised before them challenging the validity of acts of an 
institution, body, office or agency of the Union, the Court of Justice has exclusive jurisdiction to declare 
such an act invalid. 

16. All national courts must therefore refer a question to the Court when they have doubts about the 
validity of such an act, stating the reasons for which they consider that that act may be invalid.

EN C 160/2 Official Journal of the European Union 28.5.2011 

( 1 ) Article 10(1) to (3) of Protocol No 36 provides that the powers of the Court of Justice in relation to acts adopted 
before the entry into force of the Treaty of Lisbon (OJ 2007 C 306, p. 1) under Title VI of the TEU, in the field of 
police cooperation and judicial cooperation in criminal matters, and which have not since been amended, are, 
however, to remain the same for a maximum period of five years from the date of entry into force of the Treaty 
of Lisbon (1 December 2009). During that period, such acts may, therefore, form the subject-matter of a reference for 
a preliminary ruling only where the order for reference is made by a court of a Member State which has accepted the 
jurisdiction of the Court of Justice, it being a matter for each State to determine whether the right to refer a question 
to the Court is to be available to all of its national courts or is to be reserved to the courts of last instance.
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17. However, if a national court has serious doubts about the validity of an act of an institution, body, 
office or agency of the Union on which a national measure is based, it may exceptionally suspend 
application of that measure temporarily or grant other interim relief with respect to it. It must then 
refer the question of validity to the Court of Justice, stating the reasons for which it considers the act to 
be invalid. 

The stage at which to submit a question for a preliminary ruling 

18. A national court or tribunal may refer a question to the Court for a preliminary ruling as soon as it 
finds that a ruling on the point or points of interpretation or validity is necessary to enable it to give 
judgment; it is the national court which is in the best position to decide at what stage of the proceedings 
such a question should be referred. 

19. It is, however, desirable that a decision to seek a preliminary ruling should be taken when the 
national proceedings have reached a stage at which the national court is able to define the factual and legal 
context of the question, so that the Court of Justice has available to it all the information necessary to 
check, where appropriate, that European Union law applies to the main proceedings. It may also be in the 
interests of justice to refer a question for a preliminary ruling only after both sides have been heard. 

The form of the reference for a preliminary ruling 

20. The decision by which a national court or tribunal refers a question to the Court of Justice for a 
preliminary ruling may be in any form allowed by national law as regards procedural steps. It must however 
be borne in mind that it is that document which serves as the basis of the proceedings before the Court and 
that it must therefore contain such information as will enable the latter to give a reply which is of assistance 
to the national court. Moreover, it is only the actual reference for a preliminary ruling which is notified to 
the interested persons entitled to submit observations to the Court, in particular the Member States and the 
institutions, and which is translated. 

21. Owing to the need to translate the reference, it should be drafted simply, clearly and precisely, 
avoiding superfluous detail. 

22. A maximum of about 10 pages is often sufficient to set out in a proper manner the context of a 
reference for a preliminary ruling. The order for reference must be succinct but sufficiently complete and 
must contain all the relevant information to give the Court and the interested persons entitled to submit 
observations a clear understanding of the factual and legal context of the main proceedings. In particular, 
the order for reference must: 

— include a brief account of the subject-matter of the dispute and the relevant findings of fact, or, at least, 
set out the factual situation on which the question referred is based; 

— set out the tenor of any applicable national provisions and identify, where necessary, the relevant 
national case-law, giving in each case precise references (for example, a page of an official journal or 
specific law report, with any internet reference); 

— identify the European Union law provisions relevant to the case as accurately as possible; 

— explain the reasons which prompted the national court to raise the question of the interpretation or 
validity of the European Union law provisions, and the relationship between those provisions and the 
national provisions applicable to the main proceedings; 

— include, if need be, a summary of the main relevant arguments of the parties to the main proceedings. 

In order to make it easier to read and refer to the document, it is helpful if the different points or 
paragraphs of the order for reference are numbered. 

23. Finally, the referring court may, if it considers itself able, briefly state its view on the answer to be 
given to the questions referred for a preliminary ruling.

EN 28.5.2011 Official Journal of the European Union C 160/3
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24. The question or questions themselves should appear in a separate and clearly identified section of the 
order for reference, generally at the beginning or the end. It must be possible to understand them without 
referring to the statement of the grounds for the reference, which will however provide the necessary 
background for a proper assessment. 

25. Under the preliminary ruling procedure, the Court will, as a rule, use the information contained in 
the order for reference, including nominative or personal data. It is therefore for the referring court itself, if 
it considers it necessary, to render anonymous, in the order for reference, one or more persons concerned 
by the dispute in the main proceedings. 

The effects of the reference for a preliminary ruling on the national proceedings 

26. A reference for a preliminary ruling calls for the national proceedings to be stayed until the Court of 
Justice has given its ruling. 

27. However, the national court may still order protective measures, particularly in connection with a 
reference on determination of validity (see point 17 above). 

Costs and legal aid 

28. Preliminary ruling proceedings before the Court of Justice are free of charge and the Court does not 
rule on the costs of the parties to the main proceedings; it is for the national court to rule on those costs. 

29. If a party has insufficient means and where it is possible under national rules, the national court may 
grant that party legal aid to cover the costs, including those of lawyers’ fees, which it incurs before the 
Court. The Court itself may also grant legal aid where the party in question is not already in receipt of legal 
aid under national rules or to the extent to which that aid does not cover, or covers only partly, costs 
incurred before the Court. 

Communication between the national court and the Court of Justice 

30. The order for reference and the relevant documents (including, where applicable, the case file or a 
copy of the case file) are to be sent by the national court directly to the Court of Justice, by registered post 
(addressed to the Registry of the Court of Justice, L-2925 Luxembourg, telephone + 352-4303-1). 

31. The Court Registry will stay in contact with the national court until a ruling is given, and will send it 
copies of the procedural documents. 

32. The Court of Justice will send its ruling to the national court. It would welcome information from 
the national court on the action taken upon its ruling in the national proceedings and, where appropriate, a 
copy of the national court’s final decision. 

II – The Urgent preliminary ruling procedure (PPU) 

33. This part of the note provides practical information on the urgent preliminary ruling procedure 
applicable to references relating to the area of freedom, security and justice. The procedure is governed by 
Article 23a of Protocol (No 3) on the Statute of the Court of Justice of the European Union (OJEU 2008 C 
115, p. 210) and Article 104b of the Rules of Procedure of the Court of Justice. National courts may 
request that this procedure be applied or request the application of the accelerated procedure under the 
conditions laid down in Article 23a of the Protocol and Article 104a of the Rules of Procedure. 

Conditions for the application of the urgent preliminary ruling procedure 

34. The urgent preliminary ruling procedure is applicable only in the areas covered by Title V of Part 
Three of the TFEU, which relates to the area of freedom, security and justice.
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35. The Court of Justice decides whether this procedure is to be applied. Such a decision is generally 
taken only on a reasoned request from the referring court. Exceptionally, the Court may decide of its own 
motion to deal with a reference under the urgent preliminary ruling procedure, where that appears to be 
required. 

36. The urgent preliminary ruling procedure simplifies the various stages of the proceedings before the 
Court, but its application entails significant constraints for the Court and for the parties and other interested 
persons participating in the procedure, particularly the Member States. 

37. It should therefore be requested only where it is absolutely necessary for the Court to give its ruling 
on the reference as quickly as possible. Although it is not possible to provide an exhaustive list of such 
situations, particularly because of the varied and evolving nature of the rules of European Union law 
governing the area of freedom, security and justice, a national court or tribunal might, for example, 
consider submitting a request for the urgent preliminary ruling procedure to be applied in the following 
situations: in the case, referred to in the fourth paragraph of Article 267 TFEU, of a person in custody or 
deprived of his liberty, where the answer to the question raised is decisive as to the assessment of that 
person’s legal situation or, in proceedings concerning parental authority or custody of children, where the 
identity of the court having jurisdiction under European Union law depends on the answer to the question 
referred for a preliminary ruling. 

The request for application of the urgent preliminary ruling procedure 

38. To enable the Court to decide quickly whether the urgent preliminary ruling procedure should be 
applied, the request must set out the matters of fact and law which establish the urgency and, in particular, 
the risks involved in following the normal preliminary ruling procedure. 

39. In so far as it is able to do so, the referring court should briefly state its view on the answer to be 
given to the question(s) referred. Such a statement makes it easier for the parties and other interested 
persons participating in the procedure to define their positions and facilitates the Court’s decision, thereby 
contributing to the rapidity of the procedure. 

40. The request for the urgent preliminary ruling procedure must be submitted in an unambiguous form 
that enables the Court Registry to establish immediately that the file must be dealt with in a particular way. 
Accordingly, the referring court is asked to couple its request with a mention of Article 104b of the Rules 
of Procedure and to include that mention in a clearly identifiable place in its reference (for example at the 
head of the page or in a separate judicial document). Where appropriate, a covering letter from the referring 
court can usefully refer to that request. 

41. As regards the order for reference itself, it is particularly important that it should be succinct where 
the matter is urgent, as this will help to ensure the rapidity of the procedure. 

Communication between the Court of Justice, the national court and the parties 

42. As regards communication with the national court or tribunal and the parties before it, national 
courts or tribunals which submit a request for an urgent preliminary ruling procedure are requested to state 
the e-mail address or any fax number which may be used by the Court of Justice, together with the e-mail 
addresses or any fax numbers of the representatives of the parties to the proceedings. 

43. A copy of the signed order for reference together with a request for the urgent preliminary ruling 
procedure can initially be sent to the Court by e-mail (ECJ-Registry@curia.europa.eu) or by fax (+352 43 37 
66). Processing of the reference and of the request can then begin upon receipt of the e-mailed or faxed 
copy. The originals of those documents must, however, be sent to the Court Registry as soon as possible.
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Reference for a preliminary ruling from the Hof van 
Cassatie van België (Belgium) lodged on 30 June 2011 — 

Prorail NV v Xpedys NV and Others 

(Case C-332/11) 

(2011/C 269/59) 

Language of the case: Dutch 

Referring court 

Hof van Cassatie van België 

Parties to the main proceedings 

Appellant: Prorail NV 

Respondents: Xpedys NV 

FAG Kugelfischer GmbH 

D B Schenker Rail Nederland NV 

Nationale Maatschappij der Belgische Spoorwegen 
NV 

Question referred 

Must Articles 1 and 17 of Council Regulation (EC) No 
1206/2001 ( 1 ) of 28 May 2001 on cooperation between the 
courts of the Member States in the taking of evidence in civil or 
commercial matters, in the light, inter alia, of European legis
lation concerning the recognition and enforcement of 
judgments in civil or commercial matters, and of the principle 
expressed in Article 33(1) ( 2 ) that a judgment given in a 
Member State is to be recognised in the other Member States 
without any special procedure being required, be interpreted as 
meaning that the court which orders an investigation by a 
judicial expert whose task is to be carried out partly in the 
territory of the Member State to which the court belongs, but 
partly also in another Member State, must, for the direct 
performance of the latter part of the task, make use only and 
therefore exclusively of the method created by Regulation No 
1206/2001 as referred to in Article 17 thereof, or as meaning 
that the judicial expert assigned by that country may also be 
charged with an investigation which is to be partly carried out 
in another Member State of the European Union, outside the 
provisions of Regulation No 1206/2001? 

( 1 ) OJ 2001 L 174, p. 1. 
( 2 ) Council Regulation (EC) No 44/2001 of 22 December 2000 on 

jurisdiction and the recognition and enforcement of judgments in 
civil and commercial matters (OJ 2001 L 12, p. 1). 

Reference for a preliminary ruling from the Hof van 
Cassatie van België (Belgium) lodged on 30 June 2011 — 
Koninklijke Federatie van Belgische Transporteurs en 

Logistieke Dienstverleners (Febetra) v Belgische Staat 

(Case C-333/11) 

(2011/C 269/60) 

Language of the case: Dutch 

Referring court 

Hof van Cassatie van België 

Parties to the main proceedings 

Appellant: Koninklijke Federatie van Belgische Transporteurs en 
Logistieke Dienstverleners (Febetra) 

Respondent: Belgische Staat 

Questions referred 

1. Must Article 37 of the TIR Convention and the second 
subparagraph of Article 454(3) of Commission Regulation 
(EEC) No 2454/93 ( 1 ) of 2 July 1993 laying down 
provisions for the implementation of Council Regulation 
(EEC) No 2913/92 establishing the Community Customs 
Code be interpreted as meaning that, in the absence of an 
official finding as to the place where the offence or irregu
larity was committed, and of any proof to the contrary 
furnished within the specified period by the guarantor, the 
Member State where the existence of the offence or irregu
larity is detected is deemed to be the Member State where 
the offence or irregularity was committed, even if it is 
possible, on the basis of the place where the TIR carnet 
was accepted and where the goods were sealed, without 
further investigation, to ascertain via which Member State 
situated at the external border of the Community the goods 
were unlawfully introduced into the Community? 

2. If the first question is answered in the negative, must the 
same Articles, in conjunction with Articles 6(1) and 7(1) of 
Council Directive 92/12/EEC ( 2 ) of 25 February 1992 on the 
general arrangements for products subject to excise duty 
and on the holding, movement and monitoring of such 
products, be interpreted as meaning that the Member 
State situated at the external border of the Community 
where the goods were unlawfully introduced is also 
competent to collect the excise duty when the goods have 
in the meantime been taken to another Member State, 
where they were discovered, confiscated and forfeited? 

( 1 ) OJ 1993 L 253, p. 1. 
( 2 ) OJ 1992 L 76, p. 1. 

Reference for a preliminary ruling from the Sø- og 
Handelsret (Denmark) lodged on 1 July 2011 — HK 
Danmark, acting on behalf of Jette Ring v Dansk 

almennyttigt Boligselskab DAB 

(Case C-335/11) 

(2011/C 269/61) 

Language of the case: Danish 

Referring court 

Sø- og Handelsret 

Parties to the main proceedings 

Applicant: HK Danmark, acting on behalf of Jette Ring 

Defendant: Dansk almennyttigt Boligselskab DAB
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Questions referred 

1. (a) Is any person who, because of physical, mental or 
psychological injuries, cannot or can only to a limited 
extent carry out his work in a period that satisfies the 
requirement as to duration specified in paragraph 45 of 
the judgment of the Court of Justice in Case C-13/05 
Navas ( 1 ) covered by the concept of disability within the 
meaning of the directive? 

(b) Can a condition caused by a medically diagnosed 
incurable illness be covered by the concept of disability 
within the meaning of the directive? 

(c) Can a condition caused by a medically diagnosed 
temporary illness be covered by the concept of disability 
within the meaning of the directive? 

2. Should a permanent reduction in functional capacity which 
does not entail a need for special aids or the like but means 
only that the person concerned is not capable of working 
full-time be regarded as a disability in the sense in which 
that term is used in Council Directive 2000/78/EC ( 2 )? 

3. Is a reduction in working hours among the measures 
covered by Article 5 of Directive 2000/78/EC? 

4. Does Council Directive 2000/78/EC preclude the application 
of a provision of national law under which an employer is 
entitled to dismiss an employee with a shortened notice 
period where the employee has received his salary during 
periods of illness for a total of 120 days during a period of 
12 consecutive months, in the case of an employee who 
must be regarded as disabled within the meaning of the 
directive, where 

(a) the absence was caused by the disability 

or 

(b) the absence was due to the fact that the employer did 
not implement the measures appropriate in the specific 
situation to enable a person with a disability to perform 
his work? 

( 1 ) [2006] ECR I-6467. 
( 2 ) OJ 2000 L 303, p. 16. 

Reference for a preliminary ruling from the Cour d’appel 
de Lyon (France), lodged on 1 July 2011 — Receveur 
principal des douanes de Roissy Sud, Receveur principal 
de la recette des douanes de Lyon Aéroport, Direction 
régionale des douanes et droits indirects de Lyon, 
Administration des douanes et droits indirects v Société 
Rohm & Haas Electronic Materials CMP Europe GmbH, 
Rohm & Haas Europe s. à r.l., Société Rohm & Haas 

Europe Trading APS-UK Branch 

(Case C-336/11) 

(2011/C 269/62) 

Language of the case: French 

Referring court 

Cour d’appel de Lyon 

Parties to the main proceedings 

Appellants: Receveur principal des douanes de Roissy Sud, 
Receveur principal de la recette des douanes de Lyon 
Aéroport, Direction régionale des douanes et droits indirects 
de Lyon, Administration des douanes et droits indirects 

Respondents: Société Rohm & Haas Electronic Materials CMP 
Europe GmbH, Rohm & Haas Europe s. à r.l., Société Rohm 
& Haas Europe Trading APS-UK Branch 

Question referred 

Should the combined nomenclature [set out in Annex I to 
Council Regulation (EEC) No 2658/87 of 23 July 1987 on 
the tariff and statistical nomenclature and on the Common 
Customs Tariff, ( 1 ) as amended by Commission Regulation 
(EC) No 1549/2006 of 17 October 2006 ( 2 ) and Commission 
Regulation (EC) No 1214/2007 of 20 September 2007 ( 3 )] be 
interpreted as meaning that polishing pads, intended for a 
polishing machine for working semiconductor materials — as 
such coming under tariff heading 8460 — imported separately 
from the machine, in the form of discs perforated in the centre, 
made up of a hard polyurethane layer, a layer of polyurethane 
foam, an adhesive layer and a protective plastic film, which do 
not contain any metal part or any abrasive substance and are 
used to polish ‘wafers’, in association with an abrasive liquid, 
and must be replaced at a frequency determined by their level of 
wear, come under tariff heading 8466 […], as parts or 
accessories suitable for use solely or principally with the 
machines classified under headings 8456 to 8465, or, on the 
basis of their constituent material, under tariff heading [3919], 
as self-adhesive flat shapes made of plastic? 

( 1 ) OJ 1987 L 256, p. 1. 
( 2 ) OJ 2006 L 301, p. 1. 
( 3 ) OJ 2007 L 286, p. 1. 

Reference for a preliminary ruling from the Sø- og 
Handelsret (Denmark) lodged on 1 July 2011 — HK 
Danmark, acting on behalf of Lone Skouboe Werge v Pro 

Display A/S in liquidation 

(Case C-337/11) 

(2011/C 269/63) 

Language of the case: Danish 

Referring court 

Sø- og Handelsret 

Parties to the main proceedings 

Applicant: HK Danmark, acting on behalf of Lone Skouboe 
Werge 

Defendant: Pro Display A/S in liquidation
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