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Birds Directive - history and objectives

= Birds Directive
- Adopted in 1979
= Reasons for adoption

- Need for controls and prohibitions to stop the trapping and killing of
hundreds of millions of migratory birds and song birds each year in
Southern Europe

- EUimplementation of the Bern Convention and the Bonn Convention

,A!

ERA

The Birds Directive which, like the Habitats Directive, was adopted unanimously by the
Council is framework legislation. As indicated in the Commission Staff Working
520dzySyiGs CAlySaa / KSO1zZ (GKS WRS{OIFIAfSR AYL
through national/regional law and decisions of national/regional/local authorities
adzZLILI2NIISR o6& 3JAdzARFYyOS FyR 2GKSNJ 9! tS@St |



Birds Directive - provisions

= Article 1

- Sets out the main objective of the Directive, that is, to protect,
manage and control the 500 species of wild birds that naturally occur
in the European Union including their eggs, nests and habitats and to
establish rules for their exploitation

- Note that article 1 refers to all species of wild birds that naturally
occur in the EU

- Balances their protection, management and control with their
exploitation (hunting)

E?(‘" !

In Commission v Belgiu(@ase No-@47/85,1987)i KS 9/ W adl G6SR GKIF G |
to the conservation of all species of naturally occurring birds in the wild state in the

European territory of the Member States and covers the protection, management and

control of those species and lays down rules for their exploitation. The directive is based

on the consideration that effective bird protection is typically a transfrontier
SYBANRYYSY(d LINRoftSY SyillFlAftAy3a 02YY2y NBaLEX
In 2007, the annual meeting of the Parties to the Bern Convention on the Conservation

of European Wildlife and Natural Habitats 1979, adopted the European Charter on

Hunting and Biodiversity. A key objective of the charter is the promotion of principles

and guidelines to ensure the sustainability of hunting and hunting tourism in the EU. The

[ KIENOSNJ adzlJLI2 NG a GKS 9! Qa {dzaldlAylFotfS | dzyl
assist in improving the understanding of the legal and technical aspects of provisions on
hunting in the Birds Directive and the development of a programme of scientific,

conservation and awareness raising measures to promote sustainable hunting.



Birds Directive - provisions

= Article2
- Directs Member States to take measures to maintain populations of the
190 species and sub-species of birds listed in Annex | at a level that
corresponds to their ecological, scientific and cultural requirements,
taking into account economic and recreational requirements
» Note special protection measures for species and sub-species of
birds listed in Annex |
« Birds Directive does not explicitly mention favourable conservation
status but implies it

e m

ERA

In Commission v Belgiu(@ase No-247/85, 1987)the ECJ ruled that article 2 is not a
RSNRIFGAZ2Y Ay NBaLISOG 2F KdzydAy3aed ¢KS 9/ W
birds must be balanced against other requirements, such as those of an economic
nature. Therefore, although Article 2 does not constitute an autonomous derogation
from the general system of protection, it none the less shows that the directive takes
into consideration, on the one hand, the necessity for effective protection of birds and,
on the other hand, the requirements of public health and safety, the economy, ecology,
A0ASYOSsE FINNAYA YR NBONBFIIA2Y Qo

Annex | originally included 74 species and-spbcies of birds; it currently covers 193
species and subpecies as a result of seven amendments, some of which relate to
accession of new Member States to the EU.



Birds Directive - provisions

= Article 3

- Provides that such measures shall include preserving, maintaining and
re-establishing biotopes and habitats for all naturally occurring wild
birds in the EU primarily by the following

« Creating protected areas

« Up-keeping and managing habitats inside and outside protected
areas

« Re-establishing destroyed biotopes
» Creating biotopes

a1

Article 3 thus requires natural habitats to be restored and managed outside, as well as
inside, Natura 2000 areas.



Birds Directive - provisions

= Article 4(1)

- Directs Member States to classify the most suitable areas in number
and size as Special Protection Areas (SPAs) for Annex | species in order
to ensure their survival and reproduction in their area of distribution

« Classification must take account of the following
- Species in danger of extinction
- Species vulnerable to specific changes in their habitat

- Species considered rare because of small populations or
restricted local distribution

- Other species that require attention

a1

Artjcle 4(1) ang article 4(2) are considered in degail in the preserltations by
NELINBASY (Gl 6A@PSa 2F GKS 9dzNRPLISIY [/ 2YYAAaaAz2y
workshop.

Delays occurred in the selection of sites to be classified as SPAs in all Member States.



Birds Directive - provisions

= C(Classification of SPAs
- One-stage process
« Member States designate SPAs solely on the basis of ornithological
criteria

- That is, criteria on the number of protected bird species and
their relative importance in Member States

- May not consider socio-economic criteria in classifying such
areas

» May select the most appropriate criteria for classification but must
ensure that they classify the ‘most suitable territories’ in number
and surface area

o/
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The European Commission and (now) CJEU sometimes refer to Important Bird and
Biodiversity Areas (IBAs) prepared by Birdlife International (which consists of 120

partners across the world). In a press release entitled Nature protection: Commission

takes legal action against 11 Member States over protected bird areas (IP/07/938, 27
Wdzy S Hnnto0X GKS 9dzNRLISIY [/ 2YYA&aaAirzy adal aSr
objective, verifiable scientific criteria. To assess whether Member States have complied

with their obligation to classify SPAs, the Commission uses the best available

ornithological information. Where the necessary scientific information provided by
aSYOSNI {dFGSa Aa tFO1Ay3aAs yIraAaz2ylt Ay@Syi:
International, are used. While not legally binding, the IBA inventory is based on
internationallyrecognised scientific criteria. The Court of Justice has already

acknowledged its scientific value, and in cases where no equivalent scientific evidence is
available, the IBA inventory is a valid basis of reference in assessing whether Member
{GrasSa KIFIrgS OftlaaAFTASR  adzZFFAOASY(d ydzyoSH
Ly GKS Lzt AOFrGA2YyT {OASYOS FT2NJ 9YyDBANRYYSy
WLYLRNIFYO .ANR YR . A2RAQOSNAEAAGE ! NBlIaQ ¢¢
potential to extend network, dated 23 February 2017, the European Commission

announced a new study by Birdlife International. The Commission stated that the study

KFR W¥2dzyR o ont L.!'a O2@0SNJcon THp aljdz NF
4 876 SPAs cover 534 006 km2 or 12.5% of the EU. A total of 418 108 km2 of EU land is
covered by both IBAs and SPAs, with 20.3% of IBAs falling almost completely (over 98%)
within SPAs. In total, 66% of the IBA network is covered by SPAs. SPAs cover an average

of 23% (almost 25% for IBAS) of the ranges of bird species and 25% (almost 28% for

IBASs) of the ranges of mammals, reptiles and amphibians within the EU. When



combined, the SPA and IBA networks cover 17.3% of the EU's land area and an average of
27.5% of the Evide distributions of bird species. However, 24.4% of IBAs fall almost
SEOf dzaA @St e 2dziaARS 6fSaa GKIY w:r GgAGKAYD



Birds Directive - provisions

= (Classification of SPAs (continued)

- Based on information provided by the Member States, the European
Commission then determines if the classified sites are sufficient to
form a coherent network for the protection of the vulnerable and
migratory species

« Sites then become part of the Natura 2000 network
- Birds Directive does not set deadlines for classifying sites

ERA

In Commission v Bulgar{&€ase No-@41/14, 2016), the ECJ confirmed that Member
{dFrG§Sa Ydzaad OflraaAirfe ff GKS ardsSa Ay Ada
ornithological criteria, appear to be the most suitable for conservation of the species in
jdzSaiAz2y Qo
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Birds Directive - provisions

* Rv Secretary of State for the Environment (Case No C-44/95,
1996) (Lappel Bank)

- Preliminary ruling from the then UK House of Lords to the now Court of
Justice of the European Union (CJEU)

- Concerned Lappel Bank, an area of mudflats on the Medway estuary in
Kent that provided winter feeding for ducks, geese and wading birds

- Located next to the Port of Sheerness

- 1989: Medway Ports Authority applied for and received planning
permission to develop the area for a car and cargo park

- Development did not take place at that time

ERA

According to the RSPB, which brought the Lappel Bank case, Lappel Bank supports an
average of 53,900 wintering waders and wildfowl, with the mudflats themselves

WadzLIL2 NI AYy 3 | @SNIF IS LISF| ydzYoSNR 2F MXITAan
AKSf RdzO1 44X NAYy3ISR L 28SNE>X 3INBeE LI 20SNE> F
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Birds Directive - provisions

* Lappel Bank (continued)

- 1993: Secretary of State designated the Medway estuary and marshes
as an SPA, but left out Lappel Bank on economic grounds

- Royal Society for the Protection of Birds (RSPB) brought a judicial
review action against the Secretary of State on the grounds that the
Birds Directive did not allow economic considerations to be taken into
account in SPA designations

- Case was referred to the CJEU

- CJEU concluded that the UK Government had acted illegally and could
not exclude the mudflats from the SPA for economic reasons

/"L-

ERA —
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Birds Directive - provisions

= [appel Bank (continued)
- Planning application for the car and cargo park, meanwhile, had been
approved
- One year after the CJEU’s ruling, Lappel Bank was destroyed and the
mudflats became a car park
- Cross-undertaking in damages would have prevented this outcome but
potential expense involved would have been prohibitive

ERA

13



Birds Directive - provisions

= FEuropean Commission v Spain (Case No C-355/90, 1993) (Santona
Marshes)

- Marshes in the Iberian peninsula

- Wintering area for many birds migrating from the EU to southern
Africa

- Spanish Government
« Classified the marshes as a nature reserve in 1992

» Subsequently proposed building a road across the marshes to
improve access to the town of Santona

« Claimed that the new route was the best alternative, mainly
because it affected only a small proportion of the total surface
area of the marshes

The European Commission stated, in the Commission Staff Working Document, Fitness
Check, that it had commenced 68 infringement procedures against Member States; 23
concerning the Birds Directive, 14 concerning the Habitats Directive, and 31 concerning
both Directives. The Commission further reported that conformity checks of national
measures that transposed the Directives had resulted in 43 infringement procedures
concerning the Birds Directive, 39 concerning the Habitats Directive, and 15 concerning
both Directives. All the above procedures were closed after Member States adopted
legislative measures to transpose the Directives correctly.



Birds Directive - provisions

= Santona Marshes (continued)

- European Commission considered that the proposed road resulted not
only in a considerable reduction in the surface area of the marshes but
also disturbed the peaceful nature of the area and protected birds

- Spain stated that it recognised the ecological value of the area but
argued that the national authorities had a margin of discretion with
regard to the choice and delimitation of SPAs and the timing of their
classification

/"L-

ERA —
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Birds Directive - provisions

= Santona Marshes (continued)
- CJEU rejected Spain’s argument

‘Although Member States do have a certain margin of discretion with
regard to the choice of [SPAs], the classification of those areas is
nevertheless subject to certain ornithological criteria determined by
the directive, such as the presence of birds listed in Annex 1, on the
one hand, and the designation of a habitat as a wetland area, on the
other’

Discretion is less than discretion under Article 4(4) in modifying or
reducing the extent of classified areas

/"L-

ERA —

16



Birds Directive - provisions

= Santona Marshes (continued)
- Case established that
« Obligation on Member States to avoid deterioration of the habitats
of bird species protected by the Birds Directive does not depend
on the habitat having first been designated as an SPA
« Objectives of the Birds Directive would be completely undermined

if the conservation obligations operated only after formal
designation of an area as an SPA

L m

ERA
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Birds Directive - provisions

= Commission v Germany (Case No C-57/89, 1991) (Leybucht Dykes)

- Leybucht area of North Germany had already been designated as an
SPA

- Public authority proposed re-enforcing a water dyke to help prevent
flooding

- Undisputed that the area was at risk of serious flooding that could
endanger human life

- In carrying out the works, the authority changed the line of the dyke
to benefit the nearby Leybucht Harbour

- Resulted in reduction of the size of the SPA

a1




Birds Directive - provisions

= [eybucht Dykes (continued)
- CJEU considered whether a Member State could reduce an SPA in size
and, if so, the applicable reasons
- CJEU concluded
« While article 4(1) affords a degree of discretion to Member States
in selecting the most suitable territories in number and size as
SPAs, once an SPA has been designated, any further discretion to
reduce its size is extremely limited
« Reduction in size can be justified only on exceptional grounds

« Must be a public interest superior to the Birds Directive’s
ecological objectives

L m

ERA
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Birds Directive - provisions

= Leybucht Dykes (continued)
- CJEU concluded (continued)

« Economic and recreational considerations, whilst mentioned in
Article 2 of the Birds Directive, are not specifically mentioned in
respect of the SPA provisions of the Directive

« Therefore, interference in a designated SPA is not permitted for
economic or recreational reasons

« Exceptions may be made only for reasons of public health and
public safety, and only when some positive environmental benefits
are thought likely to ensure designations to be made solely on
ornithological criteria

20



Birds Directive - provisions

= Leybucht Dykes (continued)
- CJEU concluded (continued)

« On the facts of the case, such exceptional grounds existed due to
the need to prevent potentially catastrophic flooding and the
endangerment of human life

‘the danger of flooding and the protection of the coast constitute
sufficiently serious reasons to justify the dyke works and the
strengthening of coastal structures as long as those measures are
confined to a strict minimum and involve only the smallest possible
reduction of the [SPA]’

‘The desire to ensure the survival of the fishingport of Greetsiel
could thus be taken into account in order to justify the decision on
the line of the new dyke because there were the above-mentioned
offsetting ecological benefits, and solely for that reason’

L m

ERA

¢KS 9/ W y20SR GKIFIG OFNNEBAYy3 2dzi GKS YSI &adz
KFroAGEFrG 2F O0ANRAQ a ¢Sttt a yS3ardiAgsS 0O2ye
are completed it will be possible to close two navigation channels which cross the

Leybucht, with the result that the Leybucht will be left in absolute peace. Moreover, the
decision approving the proposed works envisages a strict protection scheme for the

Leyhorn area. The dyke which previously protected the Hauener Hooge site will be

opened, thus once more exposing an extensive area to tidal movements and allowing

GKS F2NXIGA2Y 2F atftd YSIR2ga 2F O2yaiRSNJ
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Birds Directive - provisions

= Political pressure following Leybucht Dykes resulted in exceptional
public interest grounds including economic and social grounds
being able to be considered in both the Birds Directive and the
subsequently adopted Habitats Directive

ERA —
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Birds Directive - provisions

= Article 4(2)

- Directs Member States to take protective measures for regularly
occurring migratory species not listed in Annex I, taking into account
their breeding, moulting and wintering areas and staging posts along
their migration routes

- Particular attention is to be given to the protection of wetlands,
especially Ramsar sites

Article 4(2) thus requires measures to protect regularly occurring migratory birds to be
taken in areas outside, as well as inside, Natura 2000 sites.

23



Birds Directive - provisions

= Article 4(3)

- ‘Member States shall send the Commission all relevant information so
that it may take appropriate initiatives with a view to the coordination
necessary to ensure that the areas provided for in paragraphs 1 and 2
form a coherent whole which meets the protection requirements of
these species in the geographical sea and land area where this
Directive applies’

a1
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Birds Directive - provisions

= Article 4(4)

- ‘In respect of the protection areas referred to in paragraphs 1 and 2,
Member States shall take appropriate steps to avoid pollution or
deterioration of habitats or any disturbances affecting the birds, in so
far as these would be significant having regard to the objectives of this
Article. Outside these protection areas, Member States shall also strive
to avoid pollution or deterioration of habitat’

- Note greater protection for habitats and birds in SPAs

- Also note duty to take steps to avoid deterioration of habitats as well
as avoidance of affirmative actions

e
AOfS non0 (Kdzi NBIldzANBa aSYoSNI {i
AGFGQ Ay NBALISOG 2F 60ANRA 2dziaARS
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Birds Directive - provisions

- NB:
Environmental Crimes Directive

= Articleb

- Sets out measures for the protection of all species of naturally
occurring wild birds in the EU, prohibiting in particular the following

Deliberate killing or capture by any method

Deliberate destruction of, to damage to, their nests and eggs or
removal of their nests

Taking of eggs in the wild and keeping of eggs even if empty

Deliberate disturbance of birds, especially during breeding and
rearing periods

Keeping birds in respect of which the Directive prohibits their
hunting and capture

killing, destruction and taking of birds in Annex are listed in the

. m
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Birds Directive - provisions

= Article 6
- Prohibits the sale, transport for sale, keeping and offering for sale,
live or dead birds and any readily recognisable part or derivatives of
them with the exception of
« Bird species (game birds) listed in Annex lll, Part A, provided that
the birds have been legally killed or captured or otherwise legally
acquired
« Bird species (game birds) listed in Annex Ill, Part B, with certain
restrictions, provided again that the birds have been legally killed
or captured or otherwise legally acquired
- NB: possession of birds in Annex is listed in the Environmental Crimes
Directive

Note the exception for game birds in article 6. When the Birds Directive was first
implemented, the regulation of hunting was particularly controversial. In 2009, following
extensive litigation, questions to the European Commission on the hunting provisions of

the Birds Directive, and petitions to the European Parliament from hunting and bird
O2yaSNBI GA2Y 2NHIYyAaliA2yas GKS 9dzNRLISIFY /
| dzy Ay 3 dzy RSNJ §KS . ANRA 5ANBOGAGSQd ¢KS L
clarification of the requirements of the Directive relating to hunting, within the existing

legal framework and strongly based on scientific principles and data and the overall
O2yaSNBIGA2Y IAY 2F (GKS RANBOGIAGSQOD
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Birds Directive - provisions

= Article7

- Sets out controls to be taken by Member States on hunting bird species
listed in Annex Il (over 80 species) including ensuring that the hunting
does not jeopardise conservation efforts in their distribution area, and
that hunting, including falconry, complies with the principles of wise
use and ecologically balanced controls

 Restrictions include prohibitions during the most vulnerable times,

that is, the return from migration to nesting areas for reproduction
and raising of young birds

In Association pour la Protection des Animaux Savages v Préfet de-d8ldinge(Case
NoGnopk pH I mMdpdon 0 I thdickshg ate Vor tietiminth&of migratoiy W
birds and waterfowl must be fixed in accordance with a method which guarantees
complete protection of those species during the period of-prating migration and

that, as a result, methods whose object or effect is to allow a certain percentage of the
OANR& 2F | aLISOASa (G2 S&aol LIS adzOK LINRGS ]
adFrGSR OKIFIO WAG akK2dzZ R 60S y20SR GKIFG Fye@é K
that it may in many cases affect the state of conservation of the species concerned,
independently of the extent to which it depletes numbers. The regular elimination of
individuals keeps the hunted populations in a permanent state of alert which has

disastrous consequences for numerous aspects of their living conditions. It should be

added that those consequences are particularly serious for groups of birds which, during

the season of migration and wintering, tend to gather together in flocks and rest in areas
which are often very confined or even enclosed. Disturbances caused by hunting force

these animals to devote most of their energy to moving to other spots and to fleeing, to

the detriment of time spent feeding and resting for the purpose of the migration. Those
disturbances are reported to have an adverse impact on the level of energy of each

individual and the mortality rate of all the populations concerned. The effect of

disruption caused by hunting birds of other species is particularly significant for those
ALISOASE ¢oK2aS NBGdzNY YAIAINI A2y GF1Sa&a LI I OF
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Birds Directive - provisions

= Article 8

- Directs Member States to prohibit the use of all means for large scale
or non-selective capture of or killing of birds, particularly those listed
in Annex IV((a) (including snares and poisoned bait) and modes of
transportation listed in Annex IV(b) (aircraft, motor vehicles, and
boats driven above specified speeds)

-

“ERA

BirdLife International has commented that poisoned bate is a direct threat to European
species such as the Spanish Imperial E#&gleila adalber), Eastern Imperial Eagle
(Aquila heliacy Red KiteMilvus milvug and the Egyptian Vultur&léophron

percnopteruy, resulting in large numbers of birds being killed on an annual basis. Other
species are also killed as a result of eating the poisoned birds.

SEO (BirdLife in Spain) and the RSPB (BirdLife in the UK) have launched the European
Network against Environmental Crimes (ENEC) in order to improve implementation of
the Environmental Crimes Directive (20008/99/EC), a project that is backed by the
Criminal Justice Support Programme of the EU. In February 2016, the ENEC adopted a
proposal for a European Action Plan to combat the illegal poisoning of wildlife. This
includes the action plan set out in the Roadmap towards eliminating illegal killing,
trapping and trade of birds (Version 5 February 2017);
http://ec.europa.eu/environment/nature/conservation/wildbirds/docs/Roadmap%20ille
gal%20killing.pdf
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Birds Directive - provisions

= Article9

- Allows derogations from Articles 5, 6, 7 and 8 provided (1) there is no
satisfactory solution, and (2) they are made for the following reasons

In the interest of public health and safety
In the interest of air safety

To prevent serious damage to crops, livestock, forests, fisheries
and water

For the protection of fauna and flora

For the purposes of research and teaching, of re-population, of re-

introduction and breeding necessary for these purposes

To permit under certain strictly supervised conditions and on a
selective basis, the capture, keeping and other judicious use of
certain birds in small numbers

/?A/\-
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Birds Directive - provisions

= Article 9 (continued)
Derogations must specify the following

« Species subject to the derogations

» Means, arrangements or methods authorised for capture or killing

» Conditions of risk and circumstances of time and place under
which the derogations are granted

« The authority that is authorised to specify the conditions,
arrangements, methods that may be used, etc. and by whom

Directs Member States to send an annual report to the Commission on
the application of derogations

In Commission v Belgiu(@ase NoQ47/85,1987)i KS 9/ W adlF 4SR GKIFG
directive authorizes the Member States to derogate from the general prohibitions and

from the provisions concerning marketing and hunting. However, this possibility is

subject to three conditions: first, the Member State must restrict the derogation to cases

in which there is no other satisfactory solution; secondly, the derogation must be based

on at least one of the reasons listed exhaustively in Article 9 (1) (a), (b) and (c); thirdly,

the derogation must comply with the precise formal conditions set out in Article 9(2),

which are intended to limit derogations to what is strictly necessary and to enable the
Commission to supervise them. Although Article 9 therefore authorizes wide

derogations from the general system of protection, it must be applied appropriately in
2NRSNJ G2 RSFHE gAGK LINBOAAS NBIdZANBYSyda |y
InCommission v ltalfCase No® p bk pp> HAamMOS (GKS 9/ W adal as
directives must be implemented with unquestionable binding force, and the specificity,
LINSOA&AAZ2Y YR Of FNRAGE& ySOSaalNEB (2 al GAaTFe
administrative practices, which by their nature are alterable at will by the authorities and

are not given the appropriate publicity, cannot be regarded as constituting the proper

Fdzf FAEYSYd 2F | aSYOoOSNI {0FdSUa 206t A3 GA2Yy2
fl¢g OGKFEG WLISNYAOGGOSRE GKS OF LJadzNB FyR 1SSL
as decoys have not been formally amended, thereby creating in this case an ambiguity
rendering compliance with the prohibition of those activities laid down in the birds
RANBOGADS dzy OSNI I Ay Qo
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Birds Directive - provisions

= Article 10

- Directs Member States to encourage research and other works in order
to provide the basis for the protection, management and use of all
species of birds protected by the Directive, in particular research
specified in Annex V

= Article 11

- Directs Member States to ensure that any introduced species of birds
do not prejudice the local flora and fauna

a1

Member States are not required to notify the Commission about research carried out by
them.
In respect of article 11, the Evaluation Study to support the Fitness Check of the Birds

and Habitats Directives (March 2016) stated that introduced species should be limited to
native species that do not require site management measures to be carried out.

32



Birds Directive - provisions

= Article 12
Directs Member States to prepare a composite report on the
implementation of the Directive every 3 years

= Article 14
Provides that Member States may introduce stricter protective
measures than those set out in the Directive

= Note: TFEU, article 193 also authorises Member States to adopt

more stringent provisions:

‘The protective measures adopted pursuant to Article 192 shall not
prevent any Member State from maintaining or introducing more
stringent protective measures. Such measures must be compatible
with the Treaties. They shall be notified to the Commission’

- ’Eié‘ !

In 2011, the European Commission, in agreement with Member States, streamlined
reporting under article 12 of the Birds Directive and article 17 of the Habitats Directive
by revising the procedures for, and frequency of, submission of reports in order to focus
reporting obligations on the status and trends of bird populations.

The European Environment Agency reported, in its report on the State of nature in the

9! 099! ¢SOKYAOFtf NBLRZ2NI b2 HkHAMpOZ GKI G
pressures on EU birds are agriculture (including both intensification and abandonment),
OKIy3aSa Ay KeRNRf23I&8 0SalLISOALfte FT2NJ gSif
/ KFLIWISNI H 2F GKS NBLI2 NI Aa Wy 20SNIDASS
f S@PSt X YR 9! LRLMz I GA2y adl dGdza F2NJ | f €
NEL2NI adFrdSR GKIG WO28O0SNIKFETFT 2F GKS 0A
'secure’ (no foreseeable risk of extinction), and in general, wintering birds (mostly

g GSNDANRAOG aK2¢g AYONBIFaAy3d LRIz I GA2yaQd
for all naturally occurring breeding bird species, usually at species level, but sometimes

for subspecies or populations (e.g. flyway populations), using a checklist agreed in

advance. The number of breeding species and other taxa reported by the countries

ranges from 27 (Malta) to 340 (Spain), with a considerable variation in bird statuses and
trends reported. The countries also reported winter and passage populations for a

aSt SO0A2y 2F alLISOASasz vyzaufte oFGSNDANRAQOD
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Habitats Directive - history and objectives

= History
- Adopted to implement the Bern Convention

= Establishes the Natura 2000 network by the designation of Special
Areas of Conservation (SACs)

The Habitats Directive was adopted unanimously by the Council.

34



Habitats Directive - history and objectives

= Purpose

Ensure restoration or maintenance of natural habitats and species of
Community interest at a ‘favourable conservation status’ as part of
the contribution to sustainable development

« Not limited to species facing extinction

- ’Eié‘ !

¢CKS GSNXY WTI@2dz2NI 6fS O2yaSNBIGA2Yy adl GdzaQ
its publication entitled Assessment and reporting under Article 17 of the Habitats

Directive; Explanatory Notes & Guidelines for the period 2B0X2 (Final version, July
HAMMOS & F2fft26aY WWCF @2dzN>Fof S / 2y aSNDI G
reached for all habitat types and species of community interest and it is defined in

Article 1 of the Habitats Directive. In simple words it can be described as a situation

where a habitat type or species is prospering (in both quality and extent/population) and

with good prospects to do so in future as well. The fact that a habitat or species is not
threatened (i.e. not faced by any direct extinction risk) does not mean that it is in

favourable conservation status. The target of the directive is defined in positive terms,
oriented towards a favourable situation, which needs to be defined, reached and

maintained. It is therefore more than avoiding extinctions. Favourable Conservation

Status is assessed across all national territory (or by biogeographical or marine region

within a country where 2 or more regions are present) and should consider the habitat

2N) ALISOASE 020K GAOKAY GKS Dbl dGdz2Ny wnnn ySi
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Habitats Directive - history and objectives

= ‘species of Community interest’ are defined as

‘species which, within the [EU] are:

i. endangered, except those species whose natural range is marginal in that
territory and which are not endangered or vulnerable in the western
palearctic region; or

ii. vulnerable, i.e. believed likely to move into the endangered category in the
near future if the causal factors continue operating; or

iii. rare, i.e. with small populations that are not at present endangered or
vulnerable, but are at risk. The species are located within restricted
geographical areas or are thinly scattered over a more extensive range; or

iv. endemic and requiring particular attention by reason of the specific nature of
their habitat and/or the potential impact of their exploitation on their habitat
and/or the potential impact of their exploitation on their conservation status.

Such species are listed or may be listed in Annex |l and/or Annex|IV or V’

¢KS GSN)X WAalLISOASa 2F /2YYdzyAlie AyGaSNBaidQ

Directive.
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Habitats Directive - provisions

= Article 1
- Definitions
= Article2
1. ‘aim of this Directive shall be to contribute towards ensuring bio-

diversity through the conservation of natural habitats and of wild
fauna and flora in the [EU].

2. Measures taken pursuant to this Directive shall be designed to
maintain or restore, at favourable conservation status, natural
habitats and species of wild fauna and flora of Community interest.

3. Measures taken pursuant to this Directive shall take account of
economic, social and cultural requirements and regional and local

characteristics’

The maintenance and restoration, at favourable conservation status of natural habitats
and species listed in the annexes to the Directive, as those measures contribute to
biodiversity in the EU, is the main aim of the Habitats Directive.
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Habitats Directive - provisions

= Definitionof ‘conservation status of a natural habitat’
‘the sum of the influences acting on a natural habitat and its typical
species that may affect its long-term natural distribution, structure and
functions as well as the long-term survival of its typical species within
the [European territory of the Member States]’

= Conservative status of a natural habitat is ‘favourable’ when

- ‘its natural range and areas it covers within that range are stable or
increasing, and

- the specific structure and functions which are necessary for its long-
term maintenance exist and are likely to continue to exist for the
foreseeable future, and

- the conservation status of its typical species is favourable ...’

The publication by the European Commission entitled Assessment and reporting under
Article 17 of the Habitats Directive; Explanatory Notes & Guidelines for the period 2007

HAMH OCAYlIf @OSNEA2YS Wdzf & HamMmM0OI RSAONRGOG

of an evaluation of the status of a species or habitat type at the scale of a
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Habitats Directive - provisions

= Definitionof ‘conservation status of a species’
‘the sum of the influences acting on the species concerned that may
affect the long-term distribution and abundance of its populations within
the [European territory of the Member States]’

= Conservation status is ‘favourable’ when

‘population dynamics data on the species concerned indicate that it is
maintaining itself on a long-term basis as a viable component of its
natural habitats, and

- the natural range of the species is neither being reduced nor is likely
to be reduced for the foreseeable future, and

- there is, and will probably continue to be, a sufficiently large habitat
to maintain its populations on a long-term basis’

4 m
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17 of the Habitats Directive; Explanatory Notes & Guidelines for the period 2007

(Final version, July 2011), states as follows:

Wa/ 2y aSNBFGA2y {dFGdzaé Aa I 02y OSLIi FTANAID
lists of threatened or endangered species, either at global, regional or national scale and

in this context is understood as an assessment of the relative risk of extinction of a
KFoAGEFG GeLIS 2NJ aLlSOASad X gKAES wSR [Aadl
conservation status categories under the Article 17 report aim at assessing the distance
from a defined favourable situation.

However, while both Article 17 and Red Listing aim to assess conservation status of

species and habitat types they use related but different criteria and consequently there

will not always be a one to one relationship between an IUCN category and an Article 17
OF(GS32NE | f(GK2dza3K Al ¢g2dd R 6S SELISOGSR I 2
GKS L! /b g2dzdZ R y2NXIffe& 6B | RANAIANIRA OAS ag

O)¢

39



Habitats Directive - provisions

* ‘The favourable conservation status of a natural habitat or species
has to be considered across its natural range, according to Articles
1(e) and 1(i), i.e. at biogeographical and, hence, Natura 2000
network level. Since, however, the ecological coherence of the
[Natura 2000] network will depend on the contribution of each
individual site to it and, hence, on the conservation status of the
habitat types and species it hosts, the assessment of the
favourable conservation status at site level will always be
necessary’

Managing Natura 2000 Sites; The Provisions of Article 6 of the ‘Habitats’ Directive 92/43/EEC

(European Communities, 2000) (emphasis added)
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Habitats Directive - provisions

= Natura 2000 network is composed of 14 biogeographical regions
- Terrestrial
« Atlantic
« Continental

» Alpine (includes the Pyrenees, Alps, Carpathian mountains and
parts of Scandinavia)

« Mediterranean
« Boreal (Finland, Sweden, Estonia, Latvia and part of Lithuania)
» Macaronesian (Madeira, Azores and Canary Islands)

« Pannonian (essentially Hungary and parts of the Czech Republic,
Romania and Slovakia)

« Steppic (added when Bulgaria and Romania joined the EU)

 Black Sea (added when Bulgaria and Romania joined the EU)

of

e —
El

The primary purpose of the Natura 2000 network is to preserve specified species and
natural habitats in the EU, as listed in the Birds Directive and Habitats Directive.

Natura 2000 includes privately owned areas and areas owned by public authorities. The
mix of private / public areas varies between individual Member States.



Habitats Directive - provisions

= Natura 2000 network is composed of 14 biogeographical regions
- Marine
« Marine Atlantic
» Marine Baltic
» Marine Black Sea
Marine Macaronesia
Marine Mediterranean

ERA —
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Habitats Directive - provisions

Legend
L e Marine At
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Habitats Directive - provisions

= Only about 23% of animal and plant species and about 16% of
habitat types in the EU are in a favourable conservation status

* No deadline for achieving favourable conservation status

¢CKS 9dzNRLISIFY 9Y@PBANRYYSyYy(d ! 3SyoOeQa NBLR NI
Technical report No 2/2015), stated that it is not surprising that the proportion of

species that have an unfavourable conservation status under the Habitats Directive is
higher than the proportion of species under the Birds Directive. The reason for this is

that the Birds Directive covers all species of naturally occurring wild birds in the EU
whereas the Habitats Directive covers only habitats and species that have been listed in
the annexes because they are considered to be rare and/or endangered.

N>
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Habitats Directive - provisions

= Article 3

1. ‘A coherent European ecological network of [SACs] shall be set up
under the title Natura 2000. This network, composed of sites hosting
the natural habitat types listed in Annex | and habitats of the species
listed in Annex Il, shall enable the natural habitat types and the
species’ habitats concerned to be maintained or, where appropriate,
restored at a favourable conservation status in their natural range.

The Natura 2000 network shall include the [SPAs] classified by the
Member States pursuant to [Birds Directive]’

= Annex lI: lists over 900 animal and plant species whose habitats are
designated as sites of Community importance (SCls) and included in the
Natura 2000 network

= Note the incorporation of SPAs into the Natura 2000 network

ERA
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Commission and published on a Community List.
The Habitats Directive has six annexes as follows:

A Annex Ig Natural Habitat Types of Community Interest whose Conservation Requires
the Designation of Special Areas of Conservation;

A Annex I Animal and Plant Species of Community Interest whose Conservation
Requires the Designation of Special Areas of Conservation;

A Annex IIg Criteria for Selecting Sites Eligible for Identification as Sites of Community
Importance and Designation as Special Areas of Conservation;

A Annex I\g Animal and Plant Species of Community Interest in Need of Strict
Protection;

A Annex \k Animal and Plant Species of Community Interest whose Taking in the Wild
and Exploitation may be Subject to Management Measures; and

A Annex VK Prohibited Methods and Means of Capture and Killing and Modes of
Transport.

The annexes to the Habitats Directive list over 1,200 species arsp®dies and 231
habitat types.

l.:.l
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Habitats Directive - provisions

= Definitionof ‘sites of Community importance’

‘a site which, in the biogeographical region or regions to which it belongs,
contributes significantly to the maintenance or restoration at a favourable
conservation status of a natural habitat type in Annex | or of a species in
Annex Il and may also contribute significantly to the coherence of Natura
2000 referred to in Article 3, and/or contributes significantly to the
maintenance of biological diversity within the biogeographic region or
regions concerned’.

For animal species ranging over wide areas, sites of Community
importance shall correspond to the places within the natural range of
such species which present the physical or biological factors essential to
their life and reproduction’

ERA —

The above definition is set out in article 1(k) of the Habitats Directive.
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Habitats Directive - provisions

= Article 3 (continued)

2. ‘Each Member State shall contribute to the creation of Natura 2000 in
proportion to the representation within its territory of the natural
habitat types and the habitats of species referred to in paragraph 1.
To that effect each Member State shall designate, in accordance with
Article 4, sites as [SACs] taking account of the objectives set out in
paragraph 1.

3. Where they consider it necessary, Member States shall endeavour to

improve the ecological coherence of Natura 2000 by maintaining, and
where appropriate developing, features of the landscape which are of

major importance for wild fauna and flora, as referred to in Article
10’
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Habitats Directive - provisions

= Article 4 establishes procedures and criteria for designating SACs
*= Threestages
- Stage 1
» Member States propose to the Commission, on the basis of criteria
set out in Annex lll, a list of sites indicating which natural habitat

types set out in Annex | and which species set out in Annex Il are
native to its territory in each site

- Annex lll: lists criteria for selecting sites eligible for
identification as SCls and designated as SACs

- Annex [: lists natural habitat types of Community interest
whose conservation requires the designation of SACs

Artjcle 4(1) ang article 4(2) are considered in degail in the preserltations by
NELINBASY (Gl 6A@PSa 2F GKS 9dzNRPLISIY [/ 2YYAAaaAz2y
workshop.

The Habitats Directive lists twbirds of the natural habitats in the EU.

All Member States delayed in selecting sites to be designated as SACs, which then
resulted in delays by the Commission in adopting SCls. Some of the delays resulted in the
Commission bringing infringement proceedings against Member States. The number of
Natura 2000 sites increased significantly from the late 1990s after some proceedings
resulted in rulings by the ECJ against Member States and after Member States that had
complied with the Directives had received funding from the Cohesion Policy funds.
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Habitats Directive - provisions

= Definitionof ‘natural habitat types of Community interest’

‘those which, within the [EU]:

i. are in danger of disappearance in their natural range; or

ii. have a small natural range following their regression or by reason of
their intrinsically restricted area; or

iii. present outstanding examples of typical characteristics of one or more
of the nine following biogeographical regions: Alpine, Atlantic, Black
Sea, Boreal, Continental, Macaronesian, Mediterranean, Pannonian
and Steppic.

Such habitat types are listed or may be listed in Annex I

Note: now 14 biogeographical regions — Nine terrestrial and five marine

¢KS RSTAYAGAZ2Y 2F Wyl ddz2Nyt KFIoAGFG GeLSa
the Habitats Directive. The European Environment Agency stated, in its report on the
{GFGS 2F ylLGadz2NB Ay GKS 9! 099! ¢SOKYyAOI f
of Annex | habitats, 16% are favourable, with most being either unfavourable inadequate
(47%) or unfavourablead (30%). Onéhird of the unfavourable assessments are stable,
with only 4% improving. For the terrestrial biogeographical regions, the Alpine,
Macaronesian and Steppic regions have the largest proportion of habitat assessments as
favourable. The Atlantic biogeographical region has the lowest proportion of favourable
assessments (9%), although it also has the highest proportion of unfavourable
assessments which are improving (11%). The Boreal region has the highest proportion of
unfavourable assessments which are deteriorating (close to 50%). The number of marine
habitats listed in Annex | of the directive is very low (6 to 8 per region), and although
there is variation between the regions, it is difficult to draw any reliable conclusions. The
two most frequently reported pressures and threats for habitats (both mentioned in 19%
of Member State reports) are associated with agriculture (including both intensification
and abandonment) and modification of natural conditions of waterbodies, mostly
changes to hydrology. As for species, there is considerable variation across countries,
with the proportion of assessments reported as favourable ranging from 4% (the
Netherlands) to 98% (Cyprus). The proportion of habitats reported as unfavotratlle

was highest (approximately 70%) in Belgium, Denmark and the United Kingdom, while
Bulgaria reported no habitats as unfavourabld R Q ®
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Habitats Directive - provisions

= Stage 1 (continued)
- Proposed sites must appropriately represent natural habitat types and
animal and plant species listed in the Directive
- Lists must indicate sites that host one or more priority natural habitat
types and priority species
- Member States are prohibited from considering socio-economic factors
in their selection of proposed sites

g

Neither the Habitats Directive nor the Birds Directive include provisions that require
competent authorities to follow any specific consultation or public participation
procedures in selecting proposed sites for inclusion in the Natura 2000 network or in
developing management plans for them. This lack of procedural requirements has
resulted in a wide variation of procedures between Member States, with some
competent authorities consulting widely with owners and users of sites that are
proposed for inclusion in the Natura 2000 network, and others that do not do so.
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Habitats Directive - provisions

= Stage 1 (continued)

- Definition of ‘priority natural habitat types’
‘natural habitat types in danger of disappearance, which are present
[in the territory of the EU] and for the conservation of which the
Community has particular responsibility in view of the proportion of
their natural range which falls within the territory [of the EU]; these
priority natural habitat types are indicated by an asterisk (*) in
Annex I’

- Definition of ‘priority species’
‘species referred to in [the definition of species of Community
interest] for the conservation of which the Community has particular
responsibility in view of the proportion of their natural range which
falls within the territory referred to in Article 2; these priority
species are indicated by an asterisk (*) in Annex II’

of

e —
El

¢KS RSTAYAGAZ2YEA 2F WLINA2NARGE yIl GdzNFf KIF oAl
article 1(d) and article 1(h), respectively, of the Habitats Directive. Priority natural

habitat types and priority species are a ss#t of the natural habitat types and species

protected by the Habitats Directive that are considered to be especially vulnerable and

have a natural range that is mainly, or exclusively, within the territory of the EU.
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Habitats Directive - provisions

= Stage?2
- Commission evaluates the proposed sites in the context of the
terrestrial European Union and its biogeographical regions and
prepares a draft list of SCls in agreement with relevant Member States

- Draft list identifies sites that host one or more priority natural habitat
types or priority species for each biogeographical region

L m

ERA

The European Commission, together with the Topic Centre for Biodiversity of the
European Environment Agency and scientific experts, and in agreement with Member
States, selects SCIs. As stated by the Commission Staff Working Document, Fitness
Check, if the Commission considers that a Member State has failed to submit a list of
SCls that is sufficient in proportion to the representation within that Member State of
ALSOASEAQ KFEoAGIGA YR ylFGdzNIf KFEoAGLH G
to propose further sites.
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Habitats Directive - provisions

= Stage3

- Commission issues a Decision to adopt the sites selected as SCls, again
identifying sites that host one or more priority natural habitat types or
priority species

- No later than six years after the selection, the Member State must
designate the sites as SACs

- Designation has, however, been slow and has resulted in the
Commission bringing infraction proceedings against Member States
» E.g. 2008: 16 ongoing infraction proceedings under the Birds

Directive; 17 ongoing infraction proceedings under the Habitats
Directive

The Commission updates the SCI lists every year to ensure that any new sites proposed
by Member States have a legal status. When a new Member States accedes to the EU, it
must have transposed the requirements of the Birds and Habitats Directive into its
domestic law by the date of accession as well as having prepared for the establishment
of Natura 2000 in its territory. The procedure includes submitting lists of proposed SCls,
called pSCils, to the European Commission.

¢CKS /2YYAadaAirzy {GFFF 22NRAYy3 520dzYSyidz CAlL
[SCIs] existing in January 2010, oqe}hird hgd not peen designateql as [SCAs] by January
HAMCc QY gAGK GKNBS aSYoSNI {i(ilIdGdSa y2i KI@JAy:
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Habitats Directive - provisions

= Stage 3 (continued)
- Major reason for slow designations: strong opposition to proposed
designations
« Examples
- 2001: 756 appeals against proposed designations in Ireland

- Finland: approximately 1,600 judicial actions by landowners
challenging proposed designations and environmental NGOs
challenging failure to include land in designations

- ’Eié\ !

Common concerns raised by landowners on the inclusion of their land in the Natura
2000 network included:

A respect for property rights; some landowners were informed, not consulted, about
the designation of their land and/or management plans for it;

A insufficient influence due, partly, to a lack of clarity concerning the degree to which
their views and comments were taken into account in decisions regarding their land;

A inflexibility in managing their businesses due to the imposition, in some cases, of
standardised management measures and fixed contract periods, especiagjy-in
environment schemes;

A increased administrative requirements to obtaigrienvironment payments or
permits to carry out activities such as the construction of forest roads;

A fear of restrictions in land use and what was considered to be insufficient
compensation for restrictions on the economic use of their land,;

A fear, in some Member States, on increased visits by the public and the consequent
need to take measures to avoid damage or unlawful entry; and

A restrictions or bans on hunting in some Member States.
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Habitats Directive - provisions

= Commission v Germany (Case No C-71/99, 2001)

- European Commission submitted that a Member State’s discretion in
submitting a list of sites to the Commission is subject to three
conditions

1. Only criteria of a scientific nature may guide the choice of
proposed sites

2. Proposed sites must provide a geographical cover which is
homogeneous and representative of the entire territory of each
Member State, with a view to ensuring the coherence and
balance of the resulting network

- List to be submitted by each Member State, therefore, must
reflect the ecological variety (and, in the case of species, the
genetic variety) of the natural habitats and species present
within its territory
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