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Ex post assessment of an EIA project
Scope of the Judicial Control
Quality control

- Eié" )

This lecture covers what might happatfier the EIA is supposed to have taken place.

First it will cover eypost assessment, which, does not really exist under the directive
and which actually is contrary to the fundamental idea to asses propeftse they
take place. But somehow it exists anyway. We will discuss that.

Then, | will talk about the judicial control and lastly; a few words on quality control.

Note, that when case law is referenced, it often mentions articlecltbas the
present article 11.




Ex -post assessment

EU countries failing to address the environmental impacts of a
project...
Can they regularise it after it has been built?

C 196/16 and C-197/16 Comune di Corridonia
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Ex postassessment might be relevant if a member state fails to adress the
enviromental impacts of a projetiefore consent is given.

SeeAtrticle 2 (1):

1. Member States shall adopt all measures necessary to ensurd¢iate

development consent is given, projects likely to have significant effects on the
environment by virtue, inter alia, of their nature, size or location are made subject to
a requirement for development consent and an assessment with regard to their
effects on the environment. Those projects are defined in Article 4.

The big question is; can a project be regularised after it has been built?
We will take a closer look at case 196 and 197/16
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Authorised by the
Marche Region
In 2012{without an EIA

| - ' The plants were built. — >

i i Italian
Two biogas plants Regional law N
i declared void by authorities
In the Italian province the Italian requested an EIA
of Macerata constitutional to be made for
: court the plants
Too small to require .

EIA under regional law.

In contradiction
with EIA-directive!

Two biogas plants in Italy were authorised. They were authorised without an EIA since they were too small to requirer Betiomaldaws.

The plants were eventually built.

Later, the Italian constitutional court declared that the regional law was void, because it was in contradiction withdivedive and Italian authorities requested an EIA to be made for the plants.
Case €196/16

8 On 19 October 2011, VBIO1 sought consent from the Regione Marche (Marche Region, ltaly) to build and operfatetaepigateration of electrical energy from biogas obtained from the
anaerobic fermentation of biomass within the territory of the municipality of Corridonia.

Pursuant to the legge Regione Marche No 7/2004 (Law No 7/2004 of the Marche Region), VBIO1 had also submifett thethp Provincia di Macerata (Province of Macerata, Italy) on 4
October 2011 for a preliminary examination as to the need for an environmental assessment.

10  Thatprocedure was, however, closed on 26 January 2012, after Law No 7/2004 of the Marche Region had been ainetedggetijegione Marche No 20/2011 (Law No 20/2011 of the Marche
Reﬂlo»n)_, which entered into force on 9 November 2011 and by virtue of which projects the heating potential of which eidmatoertain threshold were no longer required to undergo an assessment
f their impact on the environment.

11 Consequently, the Marche Region consented, by decision of 5 June 2012, to the construction and operation dfithéiteptannicipality of Corridonia, which challenged that decision by bringing
an action before the Tribunale amministrativo regionale per le Marche (Administrative Court for the Marche Region, Italy).

12 By judgment of 10 October 2013, that court annulled the decision on the ground that Law No 20/2011 of the MaoaivecRégapplicable and that, in any event, the relevant provisions of that
law were incompatible with Directive 2011/92. That judgment was upheld by the Consiglio di Stato (Council of State, Italy).

13 Drawing the consequences of that annulment, VBIO1 ceased operations at that plant and submitted an applicaffiovintieeof Macerata requesting a preliminary examination as to the need

for an assessment of the impact which that plant might have on the environment.

14  On 15 November 2013, the Province of Macerata decided that such an assessment was necessary and, subseqesessontivet; found, on 7 July 2014, that that plant complied with the
environmental requirements.

Case €197/16

16  On 16 December 2011, VBIO2 sought consent from the Marche Region to build and operate, within the territorymitipaityof Loro Piceno, a plant for the generation of electrical energy of
the same type as the plant at issue in Cas96/16.

17  That consent was granted to VBIO2 on 29 June 2012, without a prior assessment of the impact of that plant anriheeankiaving been carried out.

18 hThe muni)cipality of Loro Piceno and Mr Bartolini and Others challenged that decision by bringing an action befouméie amministrativo regionale per le Marche (Administrative Court for the
Marche Region).

19 By judgment of 22 May 2013 (No 93/2013), the Corte costituzionale (Constitutional Court, Italy), held that tRedeggeMarche No 3/2012 (Law No 3/2012 of the Marche Region), repealing Law
No 7/2004 of the Marche Region with effect from 20 April 2012, without, however, amending the criteria for |dent|fy|ngzxn§1ﬁect to environmental impact assessments, was unconstitutional in that
it was incompatible with EU law to the extent that it did not, in accordance with Article 4(3) of Directive 2011/92, eeqoinet to be taken of the criteria set in Annex IlI to that directive.

20  On 10 October 2013, the Tribunale amministrativo regionale per le Marche (Administrative Court for the Marchevitedien)the consent granted to VBIO2, which filed an appeal before the
Consiglio di Stato (Council of State).

21  VBIO2requested that the Province of Macerata conduct a preliminary examination into whether it was necessarguoareenvironmental impact assessment of the plant concerned.

22 By decision of 19 November 2013, the Province of Macerata held that it was necessary to carry out such an assessment.




Two municipalities, Comune di Corridonia and
Comune di Loro Piceno, considered this procedure

incompatible with EU law.
Authorised by the
Marche Region

In 2012{withoutan EIA |

| - . The plants were built., = >
i i Italian
Two biogas plants Regional law N
a5 P declared void by || authorities
In the Italian province the Italian requested an EIA
of Macerata constitutional to be made for

the plants

Too small to require court.,
EIA under regional law. —
In contradiction

with EIA-directive!
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Two municipalities considered this ﬁrocedure incompatible with EU law and claimed that it is not legally possible
to make an EIA for a project which has already been realised.

Case €196/16

15  The municipality of Corridonia lodged an application for annulment of those decisions before the Tribunale
amministrativo regionale per le Marche (Administrative Court for the Marche Region), maintaining that the
assessment carried out did not comply with Article 191 TFEU or with Article 2(1) to (3) of Directive 85/337,
replaced by Directive 2011/92, given that it had been carried out after the plant in question had been built.

Case €97/16

23  The municipality of Loro Piceno and Mr Bartolini and Others applied to the Tribunale amministrativo
regionale per le Marche (Administrative Court for the Marche Region) seeking an annulment of that decision and
its suspension on a temporary basis.

24 That court rejected the application for suspension on the ground that the mere fact that the plant
concerned was subject to an environmental impact assessment procedure did not result in serious and
irreparable damage for persons residing in the area concerned.

25  The competent authorities of the Province of Macerata adopted a decision on 10 February 2015 finding
that the plant at issue in the main proceedings was compatible with environmental requirements.

26  The municipality of Loro Piceno and Mr Bartolini and Others applied to the Tribunale amministrativo
regionale per le Marche (Administrative Court for the Marche Region) for annulment of that decision.
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Tribunale amministrativo _]/ EUCJ

regionale per le Marche
(Administrative Court for the
Marche Region)

Is it legally possible to make an EIA for a project
which has already been realised?

EUCJ: No! Or... if we think of it... :-post EIAis
compatible with EU law.

. ER4 - -

The administrative court turned to the EUCJ and asked whether it was legally
possible to make an EIA for an already realised project.

Ly aK2NIT (GKS 9!/ W alFAR &€y2X 2NX 8Saz

The question:

27 In Cases196/16 and €197/16, the Tribunale amministrativo regionale per le
Marche (Administrative Court for the Marche Region) decided to stay proceedings
and to refer the following question to the Court for a preliminary ruling:

Yhy | O2yalGNHzOGABS AYUSNILINBGIGAZY 2F |
[2011/92], is it compatible with EU law to proceed with the verification of whether

an environmental impact assessment needs to be undertaken (and possibly
thereafter to carry out an environmental impact assessment) after the construction
of the plant where the consent has been annulled by the national court due to a
failure to verify whether the environmental impact assessment was needed, because
such a verification had been excluded on the basis of a national law which was
O2yGNINBE G2 9! (1 6KQ
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How can an ex-post EIA exceptionally be compatible with EU law?

Article 2(1): Projects that may have a significant
impact on the environment, must be subject to EIA
before consent is granted (C-201/02 ,Wells, p 42).

Necessary to take effects on the environment into
account at the earliest possible stage!

Objective: Prevent the creation of pollution or
nuisances at source rather than subsequently
trying to counteract their effects (C-215/06
Commission v Ireland, p 58).

Prevention rather than reparation!!

. ER4 - -

This prior nature is justified by the fact that it is necessary for the competent authority
take effects on the environment into accouttthe earliest possible stagm all the

technical planning and decisianaking processes. And this is because of the objective with
the assessment which is fweventthe creation of pollution or nuisances at source rather
than subsequently trying to counteract their effectsZ05/06 Commission Ireland p 58).

42 As to those submissions, under Article 2(1) of Directive 85/337 projects likely to have
significant effects on the environment, as referred to in Article 4 of the directive read in
conjunction with Annexes | and Il thereto, must be made subject to an assessment with
regard to such effects before consent is given.

G215/06 Commission Ireland

58 A system of regularisation, such as that in force in Ireland, may have the effect of
encouraging developers to forgo ascertaining whether intended projects satisfy the criteria
of Article 2(1) of Directive 85/337 as amended, and consequently, not to undertake the
action required for identification of the effects of those projects on the environment and for
their prior assessment. The first recital of the preamble to Directive 85/337 however states
that it is necessary for the competent authority to take effects on the environment into
account at the earliest possible stage in all the technical planning and depisiking
processes, the objective being to prevent the creation of pollution or nuisances at source
rather than subsequently trying to counteract their effects.
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Prevention rather than reparation!

Prevention rather than reparation points at the necessity pfiar assessment

However! If it is not done; there are no provisions in the directive relating to the
consequences of a breach of the obligation to carry out a prior assessment!

The what do we do?? First of all; we need to bring in Le Penseur again!

2 KSYy I RANBOUGAGS R2SayQi O2y il Ay LINROJAAA
do?.

C 196/16 and 197/16 Comune di Corridonia

34 However, neither Directive 85/337 nor Directive 2011/92 contains provisions
relating to the consequences of a breach of that obligation to carry out a prior
assessment.

- You turn to case law, primary law and EU law principles!
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The Member States shall take any appropriate measure,
‘the principle of | general or particular, to ensure fulfilment of the obligations
cooperation in good | | arising out of the Treaties or resulting from the acts of the
faith’ | institutions of the Union.

o Ené - 1

A very important principle of EU law is found in A 4 of the treaty of the European
union; the principle of cooperation in good faith.

According to this:

The Member States shall take any appropriate measure, general or particular, to
ensure fulfilment of the obligations arising out of the Treaties or resulting from the
acts of the institutions of the Union.

TEU Article 4 (3)

Pursuant to the principle of sincere cooperation, the Union and the Member States
shall, in full mutual respect, assist each other in carrying out tasks which flow from
the Treaties.

The Member States shall take any appropriate measure, general or particular, to
ensure fulfilment of the obligations arising out of the Treaties or resulting from the
acts of the institutions of the Union.

The Member States shall facilitate the achievement of the Union's tasks and refrain
from any measure which could jeopardise the attainment of the Union's objectives.
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Article 4 TEU | The Member States shall take any appropriate measure,

‘the principle of general or particular, to ensure fulfilment of the obligations
cooperation in good arising out of the Treaties or resulting from the acts of the
faith’ institutions of the Union.

The Member States shall facilitate the achievement of the

Union’s tasks and refrain from any measure which could

jeopardise the attainment of the Union's objectives.
———

'Eié' 2 !

Further, theMember States shall facilitate the achievement of the Union's tasks and
refrain from any measure which could jeopardise the attainment of the Union's
objectives.

TEU Article 4 (3)

Pursuant to the principle of sincere cooperation, the Union and the Member States
shall, in full mutual respect, assist each other in carrying out tasks which flow from
the Treaties.

The Member States shall take any appropriate measure, general or particular, to
ensure fulfilment of the obligations arising out of the Treaties or resulting from the
acts of the institutions of the Union.

The Member States shall facilitate the achievement of the Union's tasks and refrain
from any measure which could jeopardise the attainment of the Union's objectives.
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Article 4 TEU | The Member States shall take any appropriate measure,

‘the principle of general or particular, to ensure fulfilment of the obligations
cooperation in good arising out of the Treaties or resulting from the acts of the
faith’ institutions of the Union.

The Member States shall facilitate the achievement of the
Union's tasks and refrain from any measure which could
jeopardise the attainment of the Union's objectives.

Under the principle of cooperation in good faith Member
States are required to nullify the unlawful
consequences of that breach of EU law.

Under this principle; member states are required to nullify the unlawful
consequences of that breach of EU law.

C 196/16 and 197/16 Comune di Corridonia

35 Under the principle of cooperation in good faith laid down in ArticlEEU,
Member States are nevertheless required to nullify the unlawful consequences of
GKIFIG oNBIFIOK 2F 9! flgd 0X0
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Under the principle of cooperation in good faith Member States are
required to nullify the unlawful consequences of that breach of EU law.

| The Member State concerned: |

is likewise required to make good any harm
caused by the failure to carry out an
environmental impact assessment
(C-201/02, Wells, p 66).

Competent Authority T ——

Obligation: Take all measures necessary to remedy
the failure to carry out an EIA!

Ex: Revoking or suspending consent
already granted in order to carry out
such an assessment.

(C-201/02 Wells, p 64 and 65; C-215/06 Commission v Ireland, p 59; and, C-41/11
Inter-Environnement Wallonie and Terre wallonne, p 42, 43 and 46).

Thus, since not carrying out an EIA would be a breach of EUtimncompetent national authorities are under an obligationRi8 NJ G KS LINA y OA tatake aerfeasOréspecdSssblyithh 2 y X @
the sphere of their competence, to remedy the failure to carry out an EIA.

XooLi YAIKGE F2NISEFYLES o6& NBG21Ay3 2N 4dzaLISYRAy3 O2yasSyd |tN$€||§é ANFYGSR Ay 2NRSNJ G2 OF NNE 2 dz
¢KS aSYOSNI {8 O2yOSNYySRXX A& tA1S856A4S NBIjdANBR (2 npeclaSsessnzetR | y& KINY Ol dzZaSR o6& G(KS Tl Af dNB

C 196/16 and 197/16 Comune di Corridonia

35 0X0

The competent national authorities are therefore under an obligation to take all measures necessary, within the sphereufézxetence to remedy the failure to carry out an environmental impact
assessment, for example by revoking or suspending consent already granted in order to carry out such an assessmeha(sfectpjidgments of danuary 2004Vells G201/02, EU:C:2004:12,
paragrapR§4 and 65d of )3u|y 2008Commissiow Ireland G215/06, EU:C:2008:380, paragreffh and of 28-ebruary 2012nter-Environnement Wallonie and Terre wallonGe1/11, EU:C:2012:103,
paragraph€2, 43 and 46,

36 The Member State concerned is likewise required to make good any harm caused by the failure to carry out an envifonpaattassessment (judgment o@nuary 2004\ells G201/02,
EU:C:2004:12, paragraph).

Wells G201/02

64 As to that submission, it is clear from settled ekse that under the princi Ie of coo eration in good faith laid downiitiche 10 EC the Member States are required to nullify the unlawful
consequences of a breach of Community law (see, in particular, Caskl| 0] ECB59,at 569, and Joined Case$/90 and €9/90 Francovich and Othef$991] ECR3357, paragrapi36).
Such an obligation is owed, within the sphere of its competence, by every organ of the Member State concerned (seéfet tilase B/88 Germany Commissioffil 990] ECR2321, paragraph 13).

65 Thus, itis for the competent authorities of a Member State to take, within the sphere of their competence, all thé fcular measures necessary to ensure that projects are examined in
order to determine whether they are likely to have significant effects on the environment and, if so, to ensure that tedyj@ceto an impact assessment?/see to this effect, Cag2/@5 Kraaijeveld
and Otherg1996] ECR8403, paragraph 61, andWF and Others;ited above, paragraph 70). Such panlcular measures include, su?}ect to the limits laid down by the principle of praceharaly of
8r15<373l\§ember States, the revocation or suspension of a consent already granted in order to carry out an assessment obtineemiai effects of the project in question as provided for by Directive

66 The Member State is likewise required to make good any harm caused by the failure to carry out an environmental iessaerass

Commissiow Ireland G215/06

59 Last[I}/ Ireland cannot usefully rely\otells Paragraphs 64 and 65 of that judgment point out that, under the principle of cooperation in good faith laid down irlBEiCleMember States are
required to nullify the unlawful consequences of a breach of Community law. The competent authorities are therefore ohiligedite measures necessary to remedy failure to carry of
environmental impact assessment, for example the revocation or suspension of a consent already granted in order tosiaimaaussessment, subject to the limits resulting from the procedural
autonomy of the Member States.

Inter-Environnement Wallonie and Terre wallon@1/11
42 In the absence ofprowsnons in thatdlrectlve on the consequences of |nfr|n3|ng the procedural prowslons whlch\nm sgifor the Member States to take, within the sphere of thelrcompetence
It SNI LIk al Ne NSSF FUSKG TEA (WLEE Y YUSKDS 2YNS |

-atdzl T H NaHFY YSSAENS G GAA
enwronmemal assessment prior to thelr adoptlon |n accordance with the procedural requlrements and the cnterla Iald dbmmyzctlve (see, by analogy, Cas@2195Kraaijeveld and Othe{8996]
ECR-6403, paragraph 61; Caset85/97 WWF and Otherfl999] ECR3613, paragraph 70; and Cas€@/02Wells[2004] ECR 123, paragraph 65).

43 ltis clear from settled caslaw that, under the principle of cooperation in good faith laid down in Article 4(3) MEber States are required to nullify the unlawful consequences of a breach of
European Union law (see, inter alia, C&490 Humbletv Belgian Stat¢1960] ECF59, p.569, and Joined Case$5(0 and @9/90 Francovich and Othef$991] ECR3357, paragraph 36). Sucl

%bllgatlgn is ow?ﬂ within the sphere of its competence, by every organ of the Member State concerned-8(888@manyw Commissiofi1990] ECR2321, paragraph 13, arfells paragraph 64 and
the caselaw cite

44 Li F2tt2¢6a OKIG 6KSNB | WL FyQ 2N WLNRIANF YYSQ &Kr¥idriniRial elffids i attofd@nceiwiihithe requieniénts of PiFectiker2@$/42p SSy adz e$S
the competent authorities are obliged to take all general or particular measures for remedying the failure to carry canasséssment (see, by analogyells paragraph 68).

45  National courts before which an action agalnst such a pational measure has been brought are also under such an,@bitydtiahat regard, it should be recalled that the detailed procedural . _
NHz S& | LI AOlotS G2 dzOK | OtiA2ya 6KAOK YI 6S 0oNEdza l@uﬁerbfaacm\»}émlwrSﬁﬂz(nmﬂer\ﬂehnhcyﬁlaﬂpr&eﬂhr&aﬂmﬂbam YYSAaQ | NB
the Member States, provided that they are not Iess favourable than those governing similar domestlc situations (priagigletence) and that tgey do not render impossible in practice or excessively

difficult the exercise of rights conferred by the European Union legal order (principle of effectiveneds)e{leparagrapté7 and the caséaw cited).

46  Consequently, courts before which actions are brought in that regard must adopt on the basis of their national lavdzNéaa (2 &dzALISYR 2NJ FyydZ GKS WLE I yQ 2N WLINY
obligation to carry out an environmental assessment (see, by analdefis paragraph 65).
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Under the principle of cooperation in good faith Member States are

required to nullify the unlawful consequences of that breach of EU law.
T e — T

EU law does not preclude national rules which, ir@n cases,)ermit the
regularisation of operations or measures which are unlayful in the light of
EU law

(C-215/06, Commission v Ireland, p 57; C-416/10
KriZzan and Others, p 87; and C-348/15 Stadt Wiener
Neustadt, p 36).

Conditions for regularisation:

Must not offer the persons concerned the opportunity to
circumvent the rules of EU law or to dispense with their
application.

It should remain the exception!

TYOT

And now we are getting to the core question;
Might a regularisation of operations be such a way to nullify the unlawful consequences?

¢KS 02dNI 02y O0f dZRSRY XX

EU law does not preclude national rules which, in certain cases, permit the regularisation of operations or measure whiafat in the light of EU law.
Xod Ly OSNIFAYy OFasSaH

Such regularisation would have to be subject to thedition that it does not offer the persons concerned the opportunity to circumvent the rules of EU éao
dispense with their application and that it shouldemain the exception

C 196/16 and €97/16 Comuneli Corridonia

37 The Court has, however, held that EU law does not preclude national rules which, in certain cases, permit the tiegutdrigaerations or measures which are
unlawful in the light of EU law (judgments of@y 2008Commissiowv Ireland G215/06, EU:C:2008:380, paragraph; of 15January 2013y NJ dandl Qthers G416/10,
EU:C:2013:8, paragraf@7; and of 1November 2016StadtWiener NeustadtG348/15, EU:C:2016:882, paragrapb).

38 The Court has made it clear that such a possible regularisation would have to be subject to the condition thatdt défes the persons concerned the
opportunity to circumvent the rules of EU law or to dispense with their gpplication, and that it should remain the ex¢epiioments of 3July 2008Commissiowv
Ireland G215/06, EU:C:2008:380, paragraph; of 15January 2013y NJ @ndl Qthers G416/10, EU:C:2013:8, paragrapli; and of 1MNovember 2016Stadt
WienerNeustadtG348/15, EU:C:2016:882, paragrap®).

Commissiow Ireland G215/06

57  While Community law cannot preclude the applicable national rules from allowing, in certain cases, the regularisgiematains or measures which are unlawful
in the light of Community law, such a possibility should be subject to the conditions that it does not offer the persemsezbtiee opportunity to circumvent the
Community rules or to dispense with applying them, and that it should remain the exception.

Y NJ dbdl @thersG416/10

87 As regards the principle of effectiveness, while European Union law cannot preclude the applicable national rulésviiog & certain cases, the regularisation
of operations or measures which are unlawful in the light of European Union law, such a possibility is subject to tfwn ¢teatlitidoes not offer the persons
concerned the opportunity to circumvent the European Union rules or to dispense with applying them, and that it shouldiheneaireption (Case-£15/06
Commissiow Ireland[2008] ECR4911, paragraph 57).

G348/15 StadtWiener Neustadt

36 EU law does not preclude national legislation which, in certain cases, permits the regularisation of operations ceswelaish are unlawful in the light of EU law.
However, such a possibility is subject to the condition that it does not offer the persons concerned the opportunitymeaitdsU law or dispense with applying it, and
that it should remain the exception (see judgment afitBy 2008Commissiorv Ireland G215/06, EU:C:2008:380, poi&t).
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Furthermore:

An assessment carried out after a plant has been constructed and has
entered into operation cannot be confined to its future impact on the
environment, but must also take into account its environmental impact from

the time of its completion.
EIA
| : 1 = 1Mp
v |
Plant Plant entered
constructed into operation Assesment:
- Future impact
Completion - Envrionmental impact from the time
y of its completion
-  H

Furthermore, the court continued, an assessment carried out after a plant has been
constructed and has entered into operation cannot be confined to its future impact
on the environment, but must also take into account its environmental impact from
the time of its completion.

C 196/16 and 197/16 Comune di Corridonia

41 Furthermore, an assessment carried out after a plant has been constructed
and has entered into operation cannot be confined to its future impact on the
environment, but must also take into account its environmental impact from the
time of its completion.

13
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And now; the scope of the Judicial Control.
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Some short notes on
national procedural law versus EU law

National procedural rules
governing actions for safeguarding
an individual’s rights under EU law

If there are no EU rules to govern a certain matter:
It is for the legal system of each Member Stdatedesignate the courts and tribunals
having jurisdiction.

Since there are very few procedural rules in EU law, it is also for the legal system of
each MS to lay down the detailed procedural rules governing actions for
safeguarding rights which individuals derive from EU law.

15




Some short notes on
national procedural law versus EU law

\The principle of equivalence

National procedural rules
governing actions for safeguarding
an individual’s rights under EU law
must not be less favorable than
those governing similar domestic
actions and

L m

ERA

National rules governing actions safeguarding rights under EU law must not be less
Tl @2daN> 6t S
This is called the principle of equivalence.

GKFYy (GK2aS 32g0SNYyAy3a aAYAL I NJ
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Some short notes on
national procedural law versus EU law

\'The principle of equivalence

National procedural rules
governing actions for safeguarding
an individual’s rights under EU law
must not be less favourable than
those governing similar domestic
actions and

must not make it in practice impossible or excessively difficult
to exercise rights conferred by EU law

(see Case C-268/06 Impact p. 46). | ¥he principle of effectiveness

s

And, National rules governing actions safeguarding rights under EU law, must not
YFE1S Al Ay LINI OGAOS AYLRaaroftS 2NhsSEOSA
is called the principle of effectiveness

Case C-268/06 Impact

46 On that basis, as is apparent from weditablished castaw, the detailed

LIN2E OSRdzNJ f NXzf S& I2O0SNYAy3I I OlhA2ya F2NJ
Community law must be no less favourable than those governing similar domestic
actions (principle of equivalence) and must not render practically impossible or
excessively difficult the exercise of rights conferred by Community law (principle of
effectiveness) (see, in particul&eweZentralfinanz and Rewgentral paragraph 5;

Comet paragraphs 13 to 1®eterbroeckparagraph 12Unibet paragraph 43; and

van der Weerd and Otherparagraph 28).

Q)¢
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The Slovak Brown Bear
C-240/09

Lesoochranarske Zoskupenie VLK

N an association established in
accordance with Slovak law whose
objective is the protection of the

l (O0MRANARIKE ZowKORENiE

Is informed of the intitiation of

Administrative proceedings

2

An important ruling in this context is the Slovak Brown Bear case.

It was about a Slovak environmental organisation (Zoskupenie) wiashnformed
of the initiation of a number of administrative proceedings.

C-240/09 Lesoochranarske Zoskupenie VLK

20 The zoskupenie was informed of the initiation of a number of administrative

proceedings brought by various hunting associations or other persons concerning
the grant of derogations to the system of protection for species such as the brown
bear, access to protected countryside areas or the use of chemical substances in
such areas.

18




The Slovak Brown Bear
C-240/09

i Q’&( (SO0RANARIE ZSHOTEN

Is informed of the intitiation of

Administrative proceedings

Derrogation (exceptions) from the rules on protection of certain speicies such as
the brown beair,
Access to protected areas
Use of chemical substances in such areas
/
e~

These administrative proceedings had been initiated by people who wanted an
exception from the rules on protection of certain species such as the brown bear.
They wanted access to protected countryside areas and they wanted to use of
chemical substances in such areas.

C-240/09 Lesoochranarske Zoskupenie VLK

20 The zoskupenie was informed of the initiation of a number of administrative

proceedings brought by various hunting associations or other persons concerning
the grant of derogations to the system of protection for species such as the brown
bear, access to protected countryside areas or the use of chemical substances in
such areas.
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The Slovak Brown Bear
C-240/09

| Lesoochranarske zoskupenie VLK
1 (Zoskupenie)

Applies to become a
jj party to the proceedings

1 Aarhus Convention Article 9(3)7'

¥

Administrative proceedings

Derogation (exceptions) from the rules on protection of certain species such as
the brown beair,

Access to protected areas

Use of chemical substances in such areas

Zoskupenie applied to the Slovak Ministry of the Environment to become a "party"
to the administrative proceedings.

For this purpose, the organisation relied on the Aarhus Convention, in particular,
Article 9(3).

C-240/09 Lesoochranéarske Zoskupenie VLK
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derogations or authorisations and relied on the Aarhus Convention for that purpose.
¢tKS aAyArAaiaSNEGIG2 OAQ2GYSK2 LINPAGNBRALF NXB
appeal subsequently brought by the zoskupenie against that rejection.

22 The zoskupenie then brought a contentious appeal against the two decisions,
arguing in particular that the provisions in Article 9(3) of the Aarhus Convention had
direct effect.
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The Slovak Brown Bear
C-240/09

Lesoochranarske zoskupenie VLK \
. (Zoskupenie) |

Applies to become a
party to the proceedings

Aarhus Convention Article 9(3)

A couple of appeals later..

Najvy35| sud Slovenskej republiky 5
The court of final appeal in this case
Stayed the proceedings and asked the Court of Justice about
the direct effect of this provision of the Aarhus Convention.
Wi

A couple of appeals later the court of final appeal decided to stay the proceedings and refer
guestions to the EUCJ, in particular on the direct effect of this provision of the Aarhus
Convention.

C-240/09 Lesoochranéarske Zoskupenie VLK
23 Ly (K24aS OANDdzraidlyoSaz GKS bl 2geOON agR
proceedings and refer the following questions to the Court of Justice for a preliminary ruling:

1. Isit possible to recognise Article 9 and in particular Article 9(3) of the Aarhus
Convention of 25 June 1998, given that the principal objective pursued by that international
treaty is to change the classic definitionlofus standby according the status of a party to
proceedings to the public, or the public concerned, as having the direct effect of an
AVGSNYLFGA2yI3HES OdeBA i DT0RSAFE 0 Ay | &AdGdzd GA2Yy
acceded to that international treaty on 17 February 2005 but to date has not adopted
Community legislation in order to transpose the treaty concerned into Community law?

2. Is it possible to recognise Article 9 and in particular Article 9(3) of the Aarhus
Convention, which has become a part of Community law, as having the direct applicability or
direct effect of Community law within the meaning of the settled ekzse of the Court of
Justice?

3. If the answer to the first or the second question is in the affirmative, is it then possible

to interpret Article 9(3) of the Aarhus Convention, given the principal objective pursued by

that international treaty, as meaning that it is necessary also to include within the concept

GFr O 2F | LWzt AO FdzikK2NARGe&e |y OGO O2yaAraia
the right of public access to judicial hearings intrinsically also includes the right to challenge

the decision of an administrative body, the unlawfulness of which lies in its effect on the
environment?
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And so... let’s have a look at the Aarhus Convention

Ukaine
wum"’""

w
porogol Georgia Bulsananenm""",,,m
ﬂepu%mfﬂol?m Belal‘lls Kazakhstan

Lithuania
AlmemauhBosmaandHerzenovma Austna;,e,a,,d

UnitedKingdomofTreatBritainandNorthernireland

len‘Albama&uwlllnm Estonia
Greece (yprus iy Kyrgyzstan Germany
Wl(elandﬂﬂm'm

- CONVENTION ON ACCESS TO INFORMATION, PUBLIC
mﬂﬂmm PARTICIPATION IN DECISION-MAKING AND ACCESS TO
JUSTICE IN ENVIRONMENTAL MATTERS

done at Aarhus, Denmark,
on 25 June 1998

AIM OF THE CONVENTION

“In order to contribute to the protection of the right of every person of present
and future generations to live in an environment adequate to his or her health and

well-being, each Party shall guarantee the rights of access to information, public
participation in decision-making, and access to justice in environmental matters in
accordance with the provisions of this Convention.”

(Article 1 of the Aarhus Convention)

dzi 0 SF2NB ¢S t221 Fd éKIFIG GKS

The United Nations Economic Commission for Europe (UNE@&gntion on Access
to Information, Public Participation in Decisidlaking and Access to Justice in
Environmental Mattersvas adopted on 25 June 1998 in the Danish city of Aarhus at
the Fourth Ministerial Conference as part of the "Environment for Europe" process.
The convention entered into force on 30 October 2001.
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Three Pillars
reflecting
three core
rights

THE RIOHT
TO JUSTICE

“ren “ o Ty
1. Public access to information | 3. Access to courts of law
about the environment

2. Public participation

| or tribunals in environmental matters.

in certain environmentally |

“ERA - relevant decisions

The content of the Aarhus Convention is structured around three pillars.
These three pillars reflect three core rights:

The right to information

The right to participate

and the right to justice.

We will have a short look at the third pillar.
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A 9(3) the Aarhus Convention Access to court

...each Party shall ensure that, where they meet the criteria, if any,
= laid down in its national law, members of the public have access to =S
administrative or judicial procedures to challenge acts and omissions by
private persons and public authorities which contravene provisions of
its national law relating to the environment.

Administrative or
judicial
procedures

Have
L% access to

a1 lgdd

Members of t

he public

where they meet the g ;
criteria (if any) laid - Acts/ omissions by private persons or

by public authorities

down in national law tw
q @ @ hich contravene
/‘—/\
ERA o

' Provisions of national law
relating to the environment |

In this pillar we find article 9 (3).
Article 9 (3) states that

Each Party shall ensure that members of the public, where they meet the criteria, if
any, laid down in its national law have access to administrative or judicial
procedures to challenge acts and omissions by private persons and public authorities
which contravene provisions of its national law relating to the environment.

What the Slovakian court asked the EUCJ, was if this article, 9 (3), might have direct
effect.
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The Slovak Brown Bear again

' The EUCJ: In order to ensure effective judicial protection
r in the fields covered by EU environmental law:

(1/

So, what did the EUCJ say about that?

2Sftf>x FANROG A0 ansdrelefeiiveljulitial proteétionh tife fieldéR S NJ

covered by EU environmental law

C-240/09 Lesoochranarske Zoskupenie VLK

50 It follows that, in so far as concerns a species protected by EU law, and in
particular the Habitats Directive, it is for the national court, in order to ensure
effective judicial protection in the fields covered by EU environmental law, to
interpret its national law in a way which, to the fullest extent possible, is consistent
with the objectives laid down in Article 9(3) of the Aarhus Convention.

25




The Slovak Brown Bear again

The EUCJ: In order to ensure effective judicial protection
in the fields covered by EU environmental law:

Declares that

1. EUCJ has jurisdiction to interpret
the provisions of the Aarhus
Convention

Ruling that

2. Article 9(3) of the Aarhus Convention
has no direct effect.

The Court (C-240/09)
“Slovak Brown Bear /LZ ()"

Ené B !

The Court declares that it has jurisdiction to interpret the provisions of the Aarhus Convention, ruling that ArticleHi¢3) of
Convention haso directeffect.

C-240/09 Lesoochranarske Zoskupenie VLK

30 The Aarhus Convention was signed by the Community and subsequently approved by Decision 2005/370. Therefore,
according to settled casw, the provisions of that convention now form an integral part of the legal order of the European
Union (see, by analogy, Cas84/04IATA and ELFA2006] ECR403, paragraph 36, and Cas&&/03Commissiowv

Ireland 2006] ECR4635, paragraph 82). Within the framework of that legal order the Court therefore has jurisdiction to give
preliminary rulings concerning the interpretation of such an agreement (see, inter alia, Case Ha&ftdnar{1974] ECR 449,
paragraphs 4 to 6, and Case 12[8émirel[1987] ECR 3719, paragraph 7).

43 ltfollows that the Court has jurisdiction to interpret the provisions of Article 9(3) of the Aarhus Convention and, in
particular, to give a ruling on whether or not they have direct effect.

45 It must be held that the provisions of Article 9(3) of the Aarhus Convention do not contain any clear and precise
obligation capable of directly regulating the legal position of individuals. Since only members of the public who meet the
criteria, if any, laid down by national law are entitled to exercise the rights provided for in Article 9(3), that preasibject,
in its implementation or effects, to the adoption of a subsequent measure.

50 It follows that, in so far as concerns a species protected by EU law, and in particular the Habitats Directivehé is fo
national court, in order to ensure effective judicial protection in the fields covered by EU environmental law, to interpret
national law in a way which, to the fullest extent possible, is consistent with the objectives laid down in Article 19€3) of t
Aarhus Convention.

51 Therefore, it is for the referring court to interpret, to the fullest extent possible, the procedural rules relatih?

conditions to be met in order to bring administrative or judicial proceedings in accordance with the objectives of AYioie 9(
the Aarhus Convention and the objective of effective judicial protection of the rights conferred by EU law, so as torenable a
environmental protection organisation, such as #wskupenieto challenge before a court a decision taken foIIowing
administrative proceedings liable to be contrary to EU environmental law (see, to that effect,-@a868Unibet[2007] ECR
1-2271, paragraph 44, arlchpact paragraph 54).

52 In those circumstances, the answer to the first and second guestions referred is that Article 9(3) of the Aarhus
| 2y @SyGAz2y R2S4a y2i KIS RANBOG STFFSOG Ay 9! ftlgo 0 X0
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The Slovak Brown Bear again

The EUCJ: | In order to ensure effective judicial protection
/ in the fields covered by EU environmental law:

1. EUCJ has jurisdiction to interpret
the provisions of the Aarhus

onuantion

Direct effect of Aarhus convention article\
9 (3), actually isn’t needed:

Article 11 was introduced in directive
2003/35 (as Article 10 a) with the
intention to implement the Aarhus
Convention.

The Court (C-240/09)
“Slovak Brown Bear /LZ ()"

&

e~

And since article 11 in the EIA directive was introduced with the intention to
implement the Aarhus convention, direct effect of A 9(3) in the Aarhus Convention,

A A ¥ A 9~

FOQldzr fte AayQid ySSRSRo®

C-240/09 Lesoochranarske Zoskupenie VLK
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The Slovak Brown Bear again

The EUCJ: | In order to ensure effective judicial protection

/ in the fields covered by EU environmental law:

1. EUCJ has jurisdiction to interpret

However! .

The Court (C-240/09)
“Slovak Brown Bear /LZ ()"

L m

ERA
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The Slovak Brown Bear again

The EUCJ: In order to ensure effective judicial protection
' in the fields covered by EU environmental law:

\

It is for the national courts to
interpret its national law in a
way which, to the fullest
extent possible, is consistent
- 4 ), S e with the objectives laid down

in A 9(3) of the Aarhus

The Court (C-240/09) convention. /

“Slovak Brown Bear /LZ ()"

ER4 - A

It is for the national courtdo interpret its national lawin a way whichto the fullest extent possible
isconsistent with the objectivedaid downin A 9(3)of the Aarhus convention.

C-240/09 Lesoochranarske Zoskupenie VLK

50 It follows that, in so far as concerns a species protected by EU law, and in particular the Habitats
Directive, it is for the national court, in order to ensure effective judicial protection in the fields

covered by EU environmental law, to interpret its national law in a way which, to the fullest extent
possible, is consistent with the objectives laid down in Article 9(3) of the Aarhus Convention.

51 Therefore, it is for the referring court to interpret, to the fullest extent possible, the procedural
rules relating to the conditions to be met in order to bring administrative or judicial proceedings in
accordance with the objectives of Article 9(3) of the Aarhus Convention and the objective of effective
judicial protection of the rights conferred by EU law, so as to enable an environmental protection
organisation, such as trmoskupenieto challenge before a court a decision taken following
administrative proceedings liable to be contrary to EU environmental law (see, to that effect, Case
G432/05 Unibet[2007] ECR2271, paragraph 44, addhpact paragraph 54).

52 In those circumstances, the answer to the first and second questions referred is that Article 9(3)
of the Aarhus Convention does not have direct effect in EU law. It is, however, for the referring court
to interpret, to the fullest extent possible, the procedural rules relating to the conditions to be met in
order to bring administrative or judicial proceedings in accordance with the objectives of Article 9(3)
of that convention and the objective of effective judicial protection of the rights conferred by EU law,
in order to enable an environmental protection organisation, such azds&upenigto challenge

before a court a decision taken following administrative proceedings liable to be contrary to EU
environmental law.

29




Article 11 in the EIA-directive

Article 11 was introduced in directive 2003/35 (as Article 10 a)
with the intention to implement Article 9(2) of the Aarhus
Convention.

- Eﬁé“ M

Knowing that article 11 in the Elfrective was introduced with the intention to
implement A 9(2) of the Aarhus Convention, we will now take a closer look at it:
Article 11.

C-240/09 Lesoochranarske Zoskupenie VLK

11 Articles 3(7) and 4(4) of Directive 2003/35 introduce respectively Article 10a
into Directive 85/337 and Article 15a into Directive 96/61 in order to implement
Article 9(2) of the Aarhus Convention, which they reproduce in almost identical
terms.
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Article 11 in the EIA-directive

1. Member States shall ensure that, in accordance with the
relevant national legal system, members of the public
concerned:

(a) having a sufficient interest, or alternatively;

(b) maintaining the impairment of a right, where administrative
procedural law of a Member State requires this as a

precondition;

have access to a review procedure before a court of law or What?
another independent and impartial body established by law to
challenge the substantive or procedural legality of decisions,

acts or omissions subject to the public participation provisions

of this Directive.

substantive or procedural legality

Article 11, in short, obliges the member states to ensure that members of the public
concerned have access to a review procedure before a court of law to challenge.

Thesubstantive or procedural legality of decisionacts or omissionsubject to the
public participation provisionsf this Directive.
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Article 11 in the EIA-directive

1. Member States shall ensure that, in accordance with the
relevant national legal system, members of the public

concerned:

(a) having a sufficient interest, or alternatively;

(b) maintaining the impairment of a right, where administrative
procedural law of a Member State requires this as a

precondition;

_have access to a review procedure before a court of law or ‘What?
another independent and impartial body established by law to
challenge the substantive or procedural legality of decisions,
acts or omissions subject to the public participation provisions of
this Directive. ’ ' '

—a—~ H

The ones to have this access to a review procedure are the members of the public
O2y OSNYSRX®
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[ T
Article 11 in the ElA-directive

”public” or ”public concerned”?
Definitions in Article 1 (2)

| (d) “Public*: one or more
' | natural or legal persons and their
associations, organisations or
groups;

) “Public concerned” rulic affected or likely to be
affected by, or having an interest in, the environmental decision-
making procedures referred to in Article 2(2). Non-governmental
organisations promoting environmental protection and
meeting any requirements under national law shall be deemed
to have an interest;

L m

Who are the public concerned?

Il OO2NRAY3I (G2 GUKS RSTAYAGAZ2Y Ay | NIAOES
likely to be affected by the environmental decisioraking procedures.

I OO2NRAY3I (G2 GUKS RSTAYAGA2govemez@mt A O 02y (

organisations promoting environmental protection!

33

M




Article 11 in the EIA-directive
”public” or ”public concerned”?

| Public concerned |

Distiction between

There is no

Article 6 gives the public concerned the right to unrestricted right
) - - for everybody!
- acess to environmental information,

- to participate actively
in order to ensure the effective participation of the public concerned in the
decision-making procedures, the public shall be informed
Article 11 guarantees the public concerned access to the courts, under certain
conditions
/
—ta—~ H

Note the difference!

CKSNBE A4 | RAaGAYyOUGA2Y 06S0G6SSy ¢€U0GKS Lldzo f
For examplearticle 6 gives the public concerned the right to acess to

environmental information, to participate actively in the administrative

procedure evaluation the project.

But in order to ensure the effective participation of the public concerned in the
decisionmaking procedureghe publicshall be informed

Then article 11 guarantees such persons access to the courts, under certain

conditions- thus, there is no unrestricted right for everybody!
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Article 11 in the EIA-directive

1. Member States shall ensure that, in accordance with the Who?
relevant national legal system, members of the public

concerned:

(a) having a sufficient interest, or alternatively;

(b) maintaining the impairment of a right, where

administrative procedural law of a Member State requires this

as a precondition;

have access to a review procedure before a court of law or What?
another independent and impartial body established by law to
challenge the substantive or procedural legality of decisions,

acts or omissions subject to the public participation provisions of
this Directive.

L m

Thus; Article 11 covers ortlye public concernedBut that is not enough; they also
need to they have sufficient interestor to maintain the impairment of a righif
national law so requires.

When do you have a sufficient interest?
When do you maintain the impairment of a right?

35




Article 11 in the EIA-directive

3. What constitutes a sufficient interest and impairment of a
right shall be determined by the Member States,

consistently with the objective of giving the public concerned
wide access to justice.

Any non-governmental organisation meeting the requirements
shall also be deemed to have rights capable of being impaired.

Article 11 tells usthat what constitutes asufficient interestandimpairment of a
right shall bedetermined by ithe Member:States consistently wittthe objective of
giving the publiccconcerned/widecaccessito justice

It also tells us that any negovernmentabrganisatiormeeting the requirements
shall also be deemed to have rights capable of being impaired.
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Article 11 in the EIA-directive

1. Member States shall ensure that, in accordance with the
relevant national legal system, members of the public [How?
concerned:

(a) having a sufficient interest, or alternatively;

(b) maintaining the impairment of a right, where administrative
procedural law of a Member State requires this as a

precondition;

_have access to a review procedure before a court of law or ‘What?
another independent and impartial body established by law to
challenge the substantive or procedural legality of decisions,
acts or omissions subject to the public participation provisions of
this Directive. ’ ' '

—a—~ H

The access to the review procedure, shall be in accordance with the relevant
national legal system.
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Article 11 in the EIA-directive

2. Member States shall determine at what stage the decisions, | When?
acts or omissions may be challenged.

L m

ERA

It is also for the member states to determine at what stage the decisions may be
challenged.

38




Article 11 in the EIA-directive

4. Any such procedure shall be fair, equitable, timely and not
prohibitively expensive.

Price?

L m

And finallyg the price! How must may the procedure cost?

The answer is in article 11 (4): Any such procedure shall be fair, equitable, timely and
not prohibitively expensive.
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How will the public
concerned know they
have this right??

We can conclude that the public, or at least the public concerned, has certiain rights.
But how will they know about their rights?
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Article 11 in the EIA-directive

5. In order to further the effectiveness of the provisions of this
Article, Member States shall ensure that practical information is
made available to the public on access to administrative and
judicial review procedures. = obligation to make
this available to

the public!

The mere availability of
rules concerning access
cannot be regarded as
ensuring that the

public concerned isin a

Obligation to obtain a
precise result which
the Member States

must ensure is

position to be aware of its Information! achieved.

rights

(C-427/07, Commission V.
Ireland, p 96-98)

“ ERA

Article 11 prescribes that the member states shall ensure that practical information access to administrative and juidigial re
procedures are made avaliable to the public.

Thus, there is an obligation to make the information available to the public!

In r(i_ase 327/07 the court stated that this is an obligation to obsgmmecise result which the Member States must ensure is
achieved.

This means that the mere availability, cannot be regarded as ensuring, in a sufficiently clear and precise manner thht the pu
concerned is in a position to be aware of its rights on access to justice in environmental matters.

The practical information must be there!

96 As regards the fifth argument, it must be borne in mind that one of the underlying principles of Directive 2003/35is to _
promote access to justice in environmental matters, along the lines of the Arhus Convention on access to information, public
participation in decisionmaking and access to justice in environmental matters.

97 In that regard, the obligation to make available to the public practical information on access to administrative and
judicial review procedures laid down in the sixth paragraph of Article 10a of Directive 85/337, inserted by Atrticle 3(7) of
Directive 2003/35, and in the sixth paragraph of Article 15a of Directive 96/61, inserted by Article 4(4) of Directiv®,2003/3
amounts to an obligation to obtain a precise result which the Member States must ensure is achieved.

98 In the absence of any specific statutory or regulatory provision concerning information on the rights thus offered to th
public, the mere availability, through publications or on the internet, of rules concerning access to administrative @ad judi
review procedures and the ;la)ossibllity of access to court decisions cannot be regarded as ensuring, in a sufficientty clear an
precise manner, that the public concerned is in a position to be aware of its rights on access to justice in environmental
matters.

C-427/07, Commission v. Ireland

96  As regards the fifth argument, it must be borne in mind that one of the underlying principles of Directive 2003/35is to _
promote access to justice in environmental matters, along the lines of the Arhus Convention on access to information, public
participation in decisioimaking and access to justice in environmental matters.

97 In that regard, the obligation to make available to the public practical information on access to administrative and
judicial review procedures laid down in the sixth paragraph of Article 10a of Directive 85/337, inserted by Article 3(7) of
Directive 2003/35, and in the sixth paragraph of Article 15a of Directive 96/61, inserted by Article 4(4) of Directiv®,2003/3
amounts to an obligation to obtain a precise result which the Member States must ensure is achieved.

98 In the absence of any specific statutory or regulatory provision concerning information on the rights thus offered to th
public, the mere availability, through publications or on the internet, of rules concerning access to administrative @dd judi
review procedures and the possibility of access to court decisions cannot be regarded as ensuring, in a sufficientty clear an
precise manner, that the public concerned is in a position to be aware of its rights on access to justice in environmental
matters.
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Some questions in the light of A 11...

If you have participated in the decision-making procedure; is there
-' still a right to challenge the decision?

: Eé" )
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some questions are presented, questions to which the following presentation will
bring the answers.

In the end of the presentation, the questions will be presented again, and hopefully
the audience will be able to answer (or rather, discuss) the questions.
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Some questions in the light of A 11...

If you have participated in the decision-making procedure; is there

-' still a right to challenge the decision?

May national legislation prescribe a minimum number of members in
ENGO:s?

1
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Some questions in the light of A 11...

If you have participated in the decision-making procedure; is there

-' still a right to challenge the decision?

May national legislation prescribe a minimum number of members in
ENGO:s?

May national legislation exclude consent processes initiated before the
enter into force of A10 a ( A 11) from the scope of judicial review?

1
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Some questions in the light of A 11...

If you have participated in the decision-making procedure; is there

-' still a right to challenge the decision?

May national legislation prescribe a minimum number of members in
ENGO:s?

May national legislation exclude consent processes initiated before the
enter into force of A10a ( A 11) from the scope of judicial review?

Is it only possible to challenge cases where no EIA has been carried out?

1
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Some questions in the light of A 11...

If you have participated in the decision-making procedure; is there

-' still a right to challenge the decision?

May national legislation prescribe a minimum number of members in
ENGO:s?

May national legislation exclude consent processes initiated before the
enter into force of A10a ( A 11) from the scope of judicial review?

Is it only possible to challenge cases where no EIA has been carried out?

Might the principle of legal certainty be used as a restriction to the
possibility to challenge a decision?

1
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Some questions in the light of A 11...

If you have participated in the decision-making procedure; is there

-' still a right to challenge the decision?

May national legislation prescribe a minimum number of members in
ENGO:s?

May national legislation exclude consent processes initiated before the
enter into force of A10a ( A 11) from the scope of judicial review?

| Is it only possible to challenge cases where no EIA has been carried out?

Might the principle of legal certainty be used as a restriction to the
possibility to challenge a decision?

{ How much may a review procedure cost?

L m
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