
This lecture covers what might happen after the EIA is supposed to have taken place. 

First it will cover ex-post assessment, which, does not really exist under the directive 
and which actually is contrary to the fundamental idea to asses projects before they 
take place.   But somehow it exists anyway. We will discuss that. 

Then, I will talk about the judicial control and lastly; a few words on quality control.   

Note, that when case law is referenced, it often mentions article 10a ςthis the 
present article 11. 
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Ex post-assessment might be relevant if a member state fails to adress the 
enviromental impacts of a projectbefore consent is given. 

See Article 2 (1):

1. Member States shall adopt all measures necessary to ensure that, before
development consent is given, projects likely to have significant effects on the 
environment by virtue, inter alia, of their nature, size or location are made subject to 
a requirement for development consent and an assessment with regard to their 
effects on the environment. Those projects are defined in Article 4. 

The big question is; can a project be regularised after it has been built?

We will take a closer look at case 196 and 197/16
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Two biogas plants in Italy were authorised. They were authorised without an EIA since they were too small to require EIA under national laws. 

The plants were eventually built. 

Later, the Italian constitutional court declared that the regional law was void, because it was in contradiction with the EIA-directive and Italian authorities requested an EIA to be made for the plants. 

Case C-196/16

8        On 19 October 2011, VBIO1 sought consent from the Regione Marche (Marche Region, Italy) to build and operate a plantfor the generation of electrical energy from biogas obtained from the 
anaerobic fermentation of biomass within the territory of the municipality of Corridonia.

9        Pursuant to the legge Regione Marche No 7/2004 (Law No 7/2004 of the Marche Region), VBIO1 had also submitted that project to the Provincia di Macerata (Province of Macerata, Italy) on 4 
October 2011 for a preliminary examination as to the need for an environmental assessment.

10      That procedure was, however, closed on 26 January 2012, after Law No 7/2004 of the Marche Region had been amended by the legge Regione Marche No 20/2011 (Law No 20/2011 of the Marche 
Region), which entered into force on 9 November 2011 and by virtue of which projects the heating potential of which did not reach a certain threshold were no longer required to undergo an assessment 
of their impact on the environment.

11      Consequently, the Marche Region consented, by decision of 5 June 2012, to the construction and operation of that plant in the municipality of Corridonia, which challenged that decision by bringing 
an action before the Tribunale amministrativo regionale per le Marche (Administrative Court for the Marche Region, Italy).

12      By judgment of 10 October 2013, that court annulled the decision on the ground that Law No 20/2011 of the Marche Region was inapplicable and that, in any event, the relevant provisions of that 
law were incompatible with Directive 2011/92. That judgment was upheld by the Consiglio di Stato (Council of State, Italy).

13      Drawing the consequences of that annulment, VBIO1 ceased operations at that plant and submitted an application to theProvince of Macerata requesting a preliminary examination as to the need 
for an assessment of the impact which that plant might have on the environment.

14      On 15 November 2013, the Province of Macerata decided that such an assessment was necessary and, subsequent to that assessment, found, on 7 July 2014, that that plant complied with the 
environmental requirements.

Case C-197/16

16      On 16 December 2011, VBIO2 sought consent from the Marche Region to build and operate, within the territory of the municipality of Loro Piceno, a plant for the generation of electrical energy of 
the same type as the plant at issue in Case C-196/16.

17      That consent was granted to VBIO2 on 29 June 2012, without a prior assessment of the impact of that plant on the environment having been carried out.

18      The municipality of Loro Piceno and Mr Bartolini and Others challenged that decision by bringing an action before theTribunale amministrativo regionale per le Marche (Administrative Court for the 
Marche Region).

19      By judgment of 22 May 2013 (No 93/2013), the Corte costituzionale (Constitutional Court, Italy), held that the legge Regione Marche No 3/2012 (Law No 3/2012 of the Marche Region), repealing Law 
No 7/2004 of the Marche Region with effect from 20 April 2012, without, however, amending the criteria for identifying projects subject to environmental impact assessments, was unconstitutional in that 
it was incompatible with EU law to the extent that it did not, in accordance with Article 4(3) of Directive 2011/92, require account to be taken of the criteria set in Annex III to that directive.

20      On 10 October 2013, the Tribunale amministrativo regionale per le Marche (Administrative Court for the Marche Region)withdrew the consent granted to VBIO2, which filed an appeal before the 
Consiglio di Stato (Council of State).

21      VBIO2 requested that the Province of Macerata conduct a preliminary examination into whether it was necessary to carry out an environmental impact assessment of the plant concerned.

22      By decision of 19 November 2013, the Province of Macerata held that it was necessary to carry out such an assessment.
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Two municipalities considered this procedure incompatible with EU law and claimed that it is not legally possible 
to make an EIA for a project which has already been realised.

Case C-196/16

15      The municipality of Corridonia lodged an application for annulment of those decisions before the Tribunale 
amministrativo regionale per le Marche (Administrative Court for the Marche Region), maintaining that the 
assessment carried out did not comply with Article 191 TFEU or with Article 2(1) to (3) of Directive 85/337, 
replaced by Directive 2011/92, given that it had been carried out after the plant in question had been built.

Case C-197/16

23      The municipality of Loro Piceno and Mr Bartolini and Others applied to the Tribunale amministrativo 
regionale per le Marche (Administrative Court for the Marche Region) seeking an annulment of that decision and 
its suspension on a temporary basis.

24      That court rejected the application for suspension on the ground that the mere fact that the plant 
concerned was subject to an environmental impact assessment procedure did not result in serious and 
irreparable damage for persons residing in the area concerned.

25      The competent authorities of the Province of Macerata adopted a decision on 10 February 2015 finding 
that the plant at issue in the main proceedings was compatible with environmental requirements.

26      The municipality of Loro Piceno and Mr Bartolini and Others applied to the Tribunale amministrativo 
regionale per le Marche (Administrative Court for the Marche Region) for annulment of that decision.
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The administrative court turned to the EUCJ and asked whether it was legally 
possible to make an EIA for an already realised project. 

Lƴ ǎƘƻǊǘΤ ǘƘŜ 9¦/W ǎŀƛŘ έƴƻΧ ƻǊΧ  ȅŜǎΣ ŜȄŎŜǇǘƛƻƴŀƭƭȅ ƛǘ ƛǎ ŎƻƳǇŀǘƛōƭŜ ǿƛǘƘ 9¦ ƭŀǿΦ 

The question:

27      In Cases C-196/16 and C-197/16, the Tribunale amministrativo regionale per le 
Marche (Administrative Court for the Marche Region) decided to stay proceedings 
and to refer the following question to the Court for a preliminary ruling:

Ψhƴ ŀ ŎƻƴǎǘǊǳŎǘƛǾŜ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ !ǊǘƛŎƭŜ мфм ¢C9¦ ŀƴŘ !ǊǘƛŎƭŜ н ƻŦ 5ƛǊŜŎǘƛǾŜ 
[2011/92], is it compatible with EU law to proceed with the verification of whether 
an environmental impact assessment needs to be undertaken (and possibly 
thereafter to carry out an environmental impact assessment) after the construction 
of the plant where the consent has been annulled by the national court due to a 
failure to verify whether the environmental impact assessment was needed, because 
such a verification had been excluded on the basis of a national law which was 
ŎƻƴǘǊŀǊȅ ǘƻ 9¦ ƭŀǿΚΩ
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The court explained this in the following way. 

It should be remembered that Article2(1) provides that projects that may have a significant 
impact on the environment, must be subject to that assessment beforeconsent is granted 
(C-201/02 ,Wells, p42). The assessment has thus a prior nature! 

This prior nature is justified by the fact that it is necessary for the competent authority to 
take effects on the environment into account at the earliest possible stage in all the 
technical planning and decision-making processes. And this is because of the objective with 
the assessment which is to prevent the creation of pollution or nuisances at source rather 
than subsequently trying to counteract their effects (C-215/06 Commission v Ireland, p 58). 

C-201/02 ,Wells

42 As to those submissions, under Article 2(1) of Directive 85/337 projects likely to have 
significant effects on the environment, as referred to in Article 4 of the directive read in 
conjunction with Annexes I and II thereto, must be made subject to an assessment with 
regard to such effects before consent is given.

C-215/06 Commission v Ireland

58 A system of regularisation, such as that in force in Ireland, may have the effect of 
encouraging developers to forgo ascertaining whether intended projects satisfy the criteria 
of Article 2(1) of Directive 85/337 as amended, and consequently, not to undertake the 
action required for identification of the effects of those projects on the environment and for 
their prior assessment. The first recital of the preamble to Directive 85/337 however states 
that it is necessary for the competent authority to take effects on the environment into 
account at the earliest possible stage in all the technical planning and decision-making 
processes, the objective being to prevent the creation of pollution or nuisances at source 
rather than subsequently trying to counteract their effects.
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Prevention rather than reparation points at the necessity of aprior assessment. 

However!  If it is not done; there are no provisions in the directive relating to the 
consequences of a breach of the obligation to carry out a prior assessment!

The what do we do?? First of all; we need to bring in Le Penseur again!

²ƘŜƴ ŀ ŘƛǊŜŎǘƛǾŜ ŘƻŜǎƴΩǘ Ŏƻƴǘŀƛƴ ǇǊƻǾƛǎƛƻƴǎ ƻƴ ŀ ŎŜǊǘŀƛƴ ǎƛǘǳŀǘƛƻƴΤ ǘƘŜƴ ǿƘŀǘ Řƻ ȅƻǳ 
do?.  

C 196/16 and C-197/16 Comune di Corridonia

34 However, neither Directive 85/337 nor Directive 2011/92 contains provisions 
relating to the consequences of a breach of that obligation to carry out a prior 
assessment.

- You turn to case law, primary law and EU law principles!
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A very important principle of EU law is found in A 4 of the treaty of the European 
union; the principle of cooperation in good faith. 

According to this: 

The Member States shall take any appropriate measure, general or particular, to 
ensure fulfilment of the obligations arising out of the Treaties or resulting from the 
acts of the institutions of the Union.

TEU Article 4 (3)

Pursuant to the principle of sincere cooperation, the Union and the Member States 
shall, in full mutual respect, assist each other in carrying out tasks which flow from 
the Treaties. 

The Member States shall take any appropriate measure, general or particular, to 
ensure fulfilment of the obligations arising out of the Treaties or resulting from the 
acts of the institutions of the Union. 

The Member States shall facilitate the achievement of the Union's tasks and refrain 
from any measure which could jeopardise the attainment of the Union's objectives. 
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Further, the Member States shall facilitate the achievement of the Union's tasks and 
refrain from any measure which could jeopardise the attainment of the Union's 
objectives.

TEU Article 4 (3)

Pursuant to the principle of sincere cooperation, the Union and the Member States 
shall, in full mutual respect, assist each other in carrying out tasks which flow from 
the Treaties. 

The Member States shall take any appropriate measure, general or particular, to 
ensure fulfilment of the obligations arising out of the Treaties or resulting from the 
acts of the institutions of the Union. 

The Member States shall facilitate the achievement of the Union's tasks and refrain 
from any measure which could jeopardise the attainment of the Union's objectives. 
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Under this principle; member states are required to nullify the unlawful 
consequences of that breach of EU law.  

C 196/16 and C-197/16 Comune di Corridonia

35 Under the principle of cooperation in good faith laid down in Article4 TEU, 
Member States are nevertheless required to nullify the unlawful consequences of 
ǘƘŀǘ ōǊŜŀŎƘ ƻŦ 9¦ ƭŀǿΦ όΧύ
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Thus, since not carrying out an EIA would be a breach of EU law ςthe competent national authorities are under an obligation, unŘŜǊ ǘƘŜ ǇǊƛƴŎƛǇƭŜ ƻŦ ŎƻƻǇŜǊŀǘƛƻƴΧΦ to take all measures necessary, within 
the sphere of their competence, to remedy the failure to carry out an EIA.

ΧΦΦLǘ ƳƛƎƘǘ ŦƻǊ ŜȄŀƳǇƭŜ ōȅ ǊŜǾƻƪƛƴƎ ƻǊ ǎǳǎǇŜƴŘƛƴƎ ŎƻƴǎŜƴǘ ŀƭǊŜŀŘȅ ƎǊŀƴǘŜŘ ƛƴ ƻǊŘŜǊ ǘƻ ŎŀǊǊȅ ƻǳǘ ǎǳŎƘ ŀƴ ŀǎǎŜǎǎƳŜƴǘΦ

¢ƘŜ aŜƳōŜǊ {ǘŀǘŜ ŎƻƴŎŜǊƴŜŘΧΧ ƛǎ ƭƛƪŜǿƛǎŜ ǊŜǉǳƛǊŜŘ ǘƻ ƳŀƪŜ ƎƻƻŘ ŀƴȅ ƘŀǊƳ ŎŀǳǎŜŘ ōȅ ǘƘŜ ŦŀƛƭǳǊŜ ǘƻ ŎŀǊǊȅ ƻǳǘ ŀƴ ŜƴǾƛǊƻƴƳŜƴǘŀƭ ƛmpact assessment .

C 196/16 and C-197/16 Comune di Corridonia

35 όΧύ 

The competent national authorities are therefore under an obligation to take all measures necessary, within the sphere of their competence, to remedy the failure to carry out an environmental impact 
assessment, for example by revoking or suspending consent already granted in order to carry out such an assessment (see, to thateffect, judgments of 7January 2004, Wells, C-201/02, EU:C:2004:12, 
paragraphs64 and 65; of 3July 2008, Commission v Ireland, C-215/06, EU:C:2008:380, paragraph59; and of 28February 2012, Inter-Environnement Wallonie and Terre wallonne, C-41/11, EU:C:2012:103, 
paragraphs42, 43 and 46).

36 The Member State concerned is likewise required to make good any harm caused by the failure to carry out an environmental impact assessment (judgment of 7January 2004, Wells, C-201/02, 
EU:C:2004:12, paragraph66).

Wells, C-201/02

64 As to that submission, it is clear from settled case-law that under the principle of cooperation in good faith laid down in Article 10 EC the Member States are required to nullify the unlawful 
consequences of a breach of Community law (see, in particular, Case 6/60 Humblet [1960] ECR 559, at 569, and Joined Cases C-6/90 and C-9/90 Francovich and Others [1991] ECR I-5357, paragraph 36). 
Such an obligation is owed, within the sphere of its competence, by every organ of the Member State concerned (see, to this effect, Case C-8/88 Germany v Commission [1990] ECR I-2321, paragraph 13).

65 Thus, it is for the competent authorities of a Member State to take, within the sphere of their competence, all the general or particular measures necessary to ensure that projects are examined in 
order to determine whether they are likely to have significant effects on the environment and, if so, to ensure that they aresubject to an impact assessment (see, to this effect, Case C-72/95 Kraaijeveld 
and Others [1996] ECR I-5403, paragraph 61, and WWF and Others, cited above, paragraph 70). Such particular measures include, subject to the limits laid down by the principle of procedural autonomy of 
the Member States, the revocation or suspension of a consent already granted, in order to carry out an assessment of the environmental effects of the project in question as provided for by Directive 
85/337.

66 The Member State is likewise required to make good any harm caused by the failure to carry out an environmental impact assessment.

Commission v Ireland, C-215/06

59 Lastly, Ireland cannot usefully rely on Wells. Paragraphs 64 and 65 of that judgment point out that, under the principle of cooperation in good faith laid down in Article10EC, Member States are 
required to nullify the unlawful consequences of a breach of Community law. The competent authorities are therefore obliged to take the measures necessary to remedy failure to carry out an 
environmental impact assessment, for example the revocation or suspension of a consent already granted in order to carry out such an assessment, subject to the limits resulting from the procedural 
autonomy of the Member States.  

Inter-Environnement Wallonie and Terre wallonne, C-41/11

42 In the absence of provisions in that directive on the consequences of infringing the procedural provisions which it lays down, it is for the Member States to take, within the sphere of their competence, 
ŀƭƭ ǘƘŜ ƎŜƴŜǊŀƭ ƻǊ ǇŀǊǘƛŎǳƭŀǊ ƳŜŀǎǳǊŜǎ ƴŜŎŜǎǎŀǊȅ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ŀƭƭ ΨǇƭŀƴǎΩ ƻǊ ΨǇǊƻƎǊŀƳƳŜǎΩ ƭƛƪŜƭȅ ǘƻ ƘŀǾŜ ΨǎƛƎƴƛŦƛŎŀƴǘ ŜƴǾƛǊonmŜƴǘŀƭ ŜŦŦŜŎǘǎΩ ǿƛǘƘƛƴ ǘƘŜ ƳŜŀƴƛƴƎ ƻŦ 5ƛǊŜŎǘƛǾŜ нллмκпн ŀǊŜ ǎǳōƧŜŎǘ ǘƻ ŀƴ 
environmental assessment prior to their adoption in accordance with the procedural requirements and the criteria laid down bythat directive (see, by analogy, Case C-72/95 Kraaijeveld and Others[1996] 
ECR I-5403, paragraph 61; Case C-435/97 WWF and Others[1999] ECR I-5613, paragraph 70; and Case C-201/02 Wells[2004] ECR I-723, paragraph 65).

43 It is clear from settled case-law that, under the principle of cooperation in good faith laid down in Article 4(3) TEU, Member States are required to nullify the unlawful consequences of a breach of 
European Union law (see, inter alia, Case6/60 Humblet v Belgian State[1960] ECR559, p.569, and Joined Cases C-6/90 and C-9/90 Francovich and Others[1991] ECR I-5357, paragraph 36). Such an 
obligation is owed, within the sphere of its competence, by every organ of the Member State concerned (Case C-8/88 Germanyv Commission[1990] ECR I-2321, paragraph 13, and Wells, paragraph 64 and 
the case-law cited).

44 Lǘ Ŧƻƭƭƻǿǎ ǘƘŀǘ ǿƘŜǊŜ ŀ ΨǇƭŀƴΩ ƻǊ ΨǇǊƻƎǊŀƳƳŜΩ ǎƘƻǳƭŘΣ ǇǊƛƻǊ ǘƻ ƛǘǎ ŀŘƻǇǘƛƻƴΣ ƘŀǾŜ ōŜŜƴ ǎǳōƧŜŎǘ ǘƻ ŀƴ ŀǎǎŜǎǎƳŜƴǘ ƻŦ ƛǘǎ Ŝnvironmental effects in accordance with the requirements of Directive 2001/42, 
the competent authorities are obliged to take all general or particular measures for remedying the failure to carry out such an assessment (see, by analogy, Wells, paragraph 68). 

45 National courts before which an action against such a national measure has been brought are also under such an obligation, and, in that regard, it should be recalled that the detailed procedural 
ǊǳƭŜǎ ŀǇǇƭƛŎŀōƭŜ ǘƻ ǎǳŎƘ ŀŎǘƛƻƴǎ ǿƘƛŎƘ Ƴŀȅ ōŜ ōǊƻǳƎƘǘ ŀƎŀƛƴǎǘ ǎǳŎƘ ΨǇƭŀƴǎΩ ƻǊ ΨǇǊƻƎǊŀƳƳŜǎΩ ŀǊŜ ŀ ƳŀǘǘŜǊ ŦƻǊ ǘƘŜ ŘƻƳŜǎǘƛŎ ƭŜƎŀl order of each Member State, under the principle of procedural autonomy of 
the Member States, provided that they are not less favourable than those governing similar domestic situations (principle of equivalence) and that they do not render impossible in practice or excessively 
difficult the exercise of rights conferred by the European Union legal order (principle of effectiveness) (see Wells, paragraph67 and the case-law cited). 

46 Consequently, courts before which actions are brought in that regard must adopt, on the basis of their national law, meaǎǳǊŜǎ ǘƻ ǎǳǎǇŜƴŘ ƻǊ ŀƴƴǳƭ ǘƘŜ ΨǇƭŀƴΩ ƻǊ ΨǇǊƻƎǊŀƳƳŜΩ ŀŘƻǇǘŜŘ ƛƴ ōǊŜŀŎƘ ƻŦ ǘƘŜ 
obligation to carry out an environmental assessment (see, by analogy, Wells, paragraph 65). 
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And now we are getting to the core question; 

Might a regularisation of operations be such a way to nullify the unlawful consequences? 

¢ƘŜ ŎƻǳǊǘ ŎƻƴŎƭǳŘŜŘΥ ΧΧ

EU law does not preclude national rules which, in certain cases, permit the regularisation of operations or measures which are unlawful in the light of EU law. 

ΧΦΦ Lƴ ŎŜǊǘŀƛƴ ŎŀǎŜǎΗ 

Such regularisation would have to be subject to the condition that it does not offer the persons concerned the opportunity to circumvent the rules of EU law or to 
dispense with their application, and that it should remain the exception 

C 196/16 and C-197/16 Comunedi Corridonia

37 The Court has, however, held that EU law does not preclude national rules which, in certain cases, permit the regularisation of operations or measures which are 
unlawful in the light of EU law (judgments of 3July 2008, Commissionv Ireland, C-215/06, EU:C:2008:380, paragraph57; of 15January 2013, YǊƛȌŀƴand Others, C-416/10, 
EU:C:2013:8, paragraph87; and of 17November 2016, StadtWiener Neustadt, C-348/15, EU:C:2016:882, paragraph36).

38 The Court has made it clear that such a possible regularisation would have to be subject to the condition that it does not offer the persons concerned the 
opportunity to circumvent the rules of EU law or to dispense with their application, and that it should remain the exception (judgments of 3July 2008, Commissionv 
Ireland, C-215/06, EU:C:2008:380, paragraph57; of 15January 2013, YǊƛȌŀƴand Others, C-416/10, EU:C:2013:8, paragraph87; and of 17November 2016, Stadt
WienerNeustadt, C-348/15, EU:C:2016:882, paragraph36).

Commissionv Ireland, C-215/06

57 While Community law cannot preclude the applicable national rules from allowing, in certain cases, the regularisation ofoperations or measures which are unlawful 
in the light of Community law, such a possibility should be subject to the conditions that it does not offer the persons concerned the opportunity to circumvent the 
Community rules or to dispense with applying them, and that it should remain the exception.

YǊƛȌŀƴand Others, C-416/10

87 As regards the principle of effectiveness, while European Union law cannot preclude the applicable national rules from allowing, in certain cases, the regularisation 
of operations or measures which are unlawful in the light of European Union law, such a possibility is subject to the condition that it does not offer the persons 
concerned the opportunity to circumvent the European Union rules or to dispense with applying them, and that it should remainthe exception (Case C-215/06 
Commissionv Ireland[2008] ECR I-4911, paragraph 57). 

C-348/15 StadtWiener Neustadt

36 EU law does not preclude national legislation which, in certain cases, permits the regularisation of operations or measures which are unlawful in the light of EU law. 
However, such a possibility is subject to the condition that it does not offer the persons concerned the opportunity to circumvent EU law or dispense with applying it, and 
that it should remain the exception (see judgment of 3July 2008, Commissionv Ireland, C-215/06, EU:C:2008:380, point57).
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Furthermore, the court continued, an assessment carried out after a plant has been 
constructed and has entered into operation cannot be confined to its future impact 
on the environment, but must also take into account its environmental impact from 
the time of its completion.

C 196/16 and C-197/16 Comune di Corridonia

41 Furthermore, an assessment carried out after a plant has been constructed 
and has entered into operation cannot be confined to its future impact on the 
environment, but must also take into account its environmental impact from the 
time of its completion.
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And now; the scope of the Judicial Control.
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If there are no EU rules to govern a certain matter: 

It is for the legal system of each Member State to designate the courts and tribunals 
having jurisdiction. 

Since there are very few procedural rules in EU law, it is also for the legal system of 
each MS to lay down the detailed procedural rules governing actions for 
safeguarding rights which individuals derive from EU law. 

15



National rules governing actions safeguarding rights under EU law must not be less 
ŦŀǾƻǳǊŀōƭŜ ǘƘŀƴ ǘƘƻǎŜ ƎƻǾŜǊƴƛƴƎ ǎƛƳƛƭŀǊ ŘƻƳŜǎǘƛŎ ŀŎǘƛƻƴǎΧ 

This is called the principle of equivalence.
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And, National rules governing actions safeguarding rights under EU law,  must not 
ƳŀƪŜ ƛǘ ƛƴ ǇǊŀŎǘƛŎŜ ƛƳǇƻǎǎƛōƭŜ ƻǊ ŜȄŎŜǎǎƛǾŜƭȅ ŘƛŦŦƛŎǳƭǘ ǘƻ ŜȄŜǊŎƛǎŜ ǘƘƻǎŜ ǊƛƎƘǘǎΧΦ This 
is called the principle of effectiveness.

Case C-268/06 Impact

46 On that basis, as is apparent from well-established case-law, the detailed 
ǇǊƻŎŜŘǳǊŀƭ ǊǳƭŜǎ ƎƻǾŜǊƴƛƴƎ ŀŎǘƛƻƴǎ ŦƻǊ ǎŀŦŜƎǳŀǊŘƛƴƎ ŀƴ ƛƴŘƛǾƛŘǳŀƭΩǎ ǊƛƎƘǘǎ ǳƴŘŜǊ 
Community law must be no less favourable than those governing similar domestic 
actions (principle of equivalence) and must not render practically impossible or 
excessively difficult the exercise of rights conferred by Community law (principle of 
effectiveness) (see, in particular, Rewe-Zentralfinanz and Rewe-Zentral, paragraph 5; 
Comet, paragraphs 13 to 16; Peterbroeck, paragraph 12; Unibet, paragraph 43; and 
van der Weerd and Others, paragraph 28).
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An important ruling in this context is the Slovak Brown Bear case. 

It was about a Slovak environmental organisation (Zoskupenie) which was informed 
of the initiation of a number of administrative proceedings.

C-240/09 Lesoochranárske Zoskupenie VLK

20 The zoskupenie was informed of the initiation of a number of administrative 
proceedings brought by various hunting associations or other persons concerning 
the grant of derogations to the system of protection for species such as the brown 
bear, access to protected countryside areas or the use of chemical substances in 
such areas.
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These administrative proceedings had been initiated by people who wanted an 
exception from the rules on protection of certain species such as the brown bear. 
They wanted access to protected countryside areas and they wanted to use of 
chemical substances in such areas.
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20 The zoskupenie was informed of the initiation of a number of administrative 
proceedings brought by various hunting associations or other persons concerning 
the grant of derogations to the system of protection for species such as the brown 
bear, access to protected countryside areas or the use of chemical substances in 
such areas.
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Zoskupenie applied to the Slovak Ministry of the Environment to become a "party" 
to the administrative proceedings. 

For this purpose, the organisation relied on the Aarhus Convention, in particular, 
Article 9(3). 
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21 ¢ƘŜ ȊƻǎƪǳǇŜƴƛŜ ǘƘŜǊŜŦƻǊŜ ŀǇǇƭƛŜŘ ǘƻ ǘƘŜ aƛƴƛǎǘŜǊǎǘǾƻ ȌƛǾƻǘƴŞƘƻ ǇǊƻǎǘǊŜŘƛŀ ǘƻ 
ōŜ ŀ ΨǇŀǊǘȅΩ ǘƻ ǘƘŜ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ǇǊƻŎŜŜŘƛƴƎǎ ŎƻƴŎŜǊƴƛƴƎ ǘƘŜ ƎǊŀƴǘ ƻŦ ǘƘƻǎŜ 
derogations or authorisations and relied on the Aarhus Convention for that purpose. 
¢ƘŜ aƛƴƛǎǘŜǊǎǘǾƻ ȌƛǾƻǘƴŞƘƻ ǇǊƻǎǘǊŜŘƛŀ ǊŜƧŜŎǘŜŘ ǘƘŀǘ ǊŜǉǳŜǎǘ ŀƴŘ ǘƘŜ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ 
appeal subsequently brought by the zoskupenie against that rejection.

22 The zoskupenie then brought a contentious appeal against the two decisions, 
arguing in particular that the provisions in Article 9(3) of the Aarhus Convention had 
direct effect.
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A couple of appeals later the court of final appeal decided to stay the proceedings and refer 
questions to the EUCJ, in particular on the direct effect of this provision of the Aarhus 
Convention.

C-240/09 Lesoochranárske Zoskupenie VLK

23 Lƴ ǘƘƻǎŜ ŎƛǊŎǳƳǎǘŀƴŎŜǎΣ ǘƘŜ bŀƧǾȅǑǑƝ ǎǵŘ {ƭƻǾŜƴǎƪŜƧ ǊŜǇǳōƭƛƪȅ ŘŜŎƛŘŜŘ ǘƻ ǎǘŀȅ ǘƘŜ 
proceedings and refer the following questions to the Court of Justice for a preliminary ruling:

1. Is it possible to recognise Article 9 and in particular Article 9(3) of the Aarhus 
Convention of 25 June 1998, given that the principal objective pursued by that international 
treaty is to change the classic definition of locus standiby according the status of a party to 
proceedings to the public, or the public concerned, as having the direct effect of an 
ƛƴǘŜǊƴŀǘƛƻƴŀƭ ǘǊŜŀǘȅ όάǎŜƭŦ-ŜȄŜŎǳǘƛƴƎ ŜŦŦŜŎǘέύ ƛƴ ŀ ǎƛǘǳŀǘƛƻƴ ǿƘŜǊŜ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴ 
acceded to that international treaty on 17 February 2005 but to date has not adopted 
Community legislation in order to transpose the treaty concerned into Community law?

2. Is it possible to recognise Article 9 and in particular Article 9(3) of the Aarhus 
Convention, which has become a part of Community law, as having the direct applicability or 
direct effect of Community law within the meaning of the settled case-law of the Court of 
Justice?

3. If the answer to the first or the second question is in the affirmative, is it then possible 
to interpret Article 9(3) of the Aarhus Convention, given the principal objective pursued by 
that international treaty, as meaning that it is necessary also to include within the concept 
άŀŎǘ ƻŦ ŀ ǇǳōƭƛŎ ŀǳǘƘƻǊƛǘȅέ ŀƴ ŀŎǘ ŎƻƴǎƛǎǘƛƴƎ ƛƴ ǘƘŜ ŘŜƭƛǾŜǊȅ ƻŦ ŘŜŎƛǎƛƻƴǎΣ ǘƘŀǘ ƛǎ ǘƻ ǎŀȅΣ ǘƘŀǘ 
the right of public access to judicial hearings intrinsically also includes the right to challenge 
the decision of an administrative body, the unlawfulness of which lies in its effect on the 
environment?

21



.ǳǘ ōŜŦƻǊŜ ǿŜ ƭƻƻƪ ŀǘ ǿƘŀǘ ǘƘŜ 9¦/W ǎŀƛŘΣ ƭŜǘΩǎ ƘŀǾŜ ŀ ƭƻƻƪ ŀǘ ǘƘŜ !ŀǊƘǳǎ /ƻƴǾŜƴǘƛƻƴΦ 

The United Nations Economic Commission for Europe (UNECE) Convention on Access 
to Information, Public Participation in Decision-Making and Access to Justice in 
Environmental Matterswas adopted on 25 June 1998 in the Danish city of Aarhus at 
the Fourth Ministerial Conference as part of the "Environment for Europe" process. 
The convention entered into force on 30 October 2001.
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The content of the Aarhus Convention is structured around three pillars.

These three pillars reflect three core rights: 

The right to information

The right to participate 

and the right to justice. 

We will have a short look at the third pillar. 
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In this pillar we find article 9 (3). 

Article 9 (3) states that

Each Party shall ensure that members of the public, where they meet the criteria, if 
any, laid down in its national law have access to  administrative or judicial 
procedures to challenge acts and omissions by private persons and public authorities 
which contravene provisions of its national law relating to the environment.

What the Slovakian court asked the EUCJ, was if this article, 9 (3), might have direct 
effect. 
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So, what did the EUCJ say about that?

²ŜƭƭΣ ŦƛǊǎǘ ƛǘ ǎǘŀǘŜŘ ǘƘŀǘ  έ Lƴ ƻǊŘŜǊ ǘƻ ensure effective judicial protectionin the fields 
covered by EU environmental law

C-240/09 Lesoochranárske Zoskupenie VLK

50 It follows that, in so far as concerns a species protected by EU law, and in 
particular the Habitats Directive, it is for the national court, in order to ensure 
effective judicial protection in the fields covered by EU environmental law, to 
interpret its national law in a way which, to the fullest extent possible, is consistent 
with the objectives laid down in Article 9(3) of the Aarhus Convention.
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The Court declares that it has jurisdiction to interpret the provisions of the Aarhus Convention, ruling that Article 9(3) ofthis 
Convention has no direct effect.
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30 The Aarhus Convention was signed by the Community and subsequently approved by Decision 2005/370. Therefore, 
according to settled case-law, the provisions of that convention now form an integral part of the legal order of the European 
Union (see, by analogy, Case C-344/04 IATA and ELFAA[2006] ECR I-403, paragraph 36, and Case C-459/03 Commission v 
Ireland[2006] ECR I-4635, paragraph 82). Within the framework of that legal order the Court therefore has jurisdiction to give 
preliminary rulings concerning the interpretation of such an agreement (see, inter alia, Case 181/73 Haegeman[1974] ECR 449, 
paragraphs 4 to 6, and Case 12/86 Demirel[1987] ECR 3719, paragraph 7).

43 It follows that the Court has jurisdiction to interpret the provisions of Article 9(3) of the Aarhus Convention and, in 
particular, to give a ruling on whether or not they have direct effect.

45 It must be held that the provisions of Article 9(3) of the Aarhus Convention do not contain any clear and precise 
obligation capable of directly regulating the legal position of individuals. Since only members of the public who meet the 
criteria, if any, laid down by national law are entitled to exercise the rights provided for in Article 9(3), that provision is subject, 
in its implementation or effects, to the adoption of a subsequent measure.

50 It follows that, in so far as concerns a species protected by EU law, and in particular the Habitats Directive, it is for the 
national court, in order to ensure effective judicial protection in the fields covered by EU environmental law, to interpret its
national law in a way which, to the fullest extent possible, is consistent with the objectives laid down in Article 9(3) of the 
Aarhus Convention.

51 Therefore, it is for the referring court to interpret, to the fullest extent possible, the procedural rules relating to the 
conditions to be met in order to bring administrative or judicial proceedings in accordance with the objectives of Article 9(3) of 
the Aarhus Convention and the objective of effective judicial protection of the rights conferred by EU law, so as to enable an 
environmental protection organisation, such as the zoskupenie, to challenge before a court a decision taken following 
administrative proceedings liable to be contrary to EU environmental law (see, to that effect, Case C-432/05 Unibet[2007] ECR 
I-2271, paragraph 44, and Impact, paragraph 54).

52 In those circumstances, the answer to the first and second questions referred is that Article 9(3) of the Aarhus 
/ƻƴǾŜƴǘƛƻƴ ŘƻŜǎ ƴƻǘ ƘŀǾŜ ŘƛǊŜŎǘ ŜŦŦŜŎǘ ƛƴ 9¦ ƭŀǿΦ  όΧύ
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And since article 11 in the EIA directive was introduced with the intention to 
implement the Aarhus convention, direct effect of A 9(3) in the Aarhus Convention, 
ŀŎǘǳŀƭƭȅ ƛǎƴΩǘ ƴŜŜŘŜŘΦ 

C-240/09 Lesoochranárske Zoskupenie VLK
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It is for the national courtsto interpret its national law in a way which,to the fullest extent possible, 
is consistent with the objectives laid down in A 9(3)of the Aarhus convention.
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50 It follows that, in so far as concerns a species protected by EU law, and in particular the Habitats 
Directive, it is for the national court, in order to ensure effective judicial protection in the fields 
covered by EU environmental law, to interpret its national law in a way which, to the fullest extent 
possible, is consistent with the objectives laid down in Article 9(3) of the Aarhus Convention.

51 Therefore, it is for the referring court to interpret, to the fullest extent possible, the procedural 
rules relating to the conditions to be met in order to bring administrative or judicial proceedings in 
accordance with the objectives of Article 9(3) of the Aarhus Convention and the objective of effective 
judicial protection of the rights conferred by EU law, so as to enable an environmental protection 
organisation, such as the zoskupenie, to challenge before a court a decision taken following 
administrative proceedings liable to be contrary to EU environmental law (see, to that effect, Case 
C-432/05 Unibet[2007] ECR I-2271, paragraph 44, and Impact, paragraph 54).

52 In those circumstances, the answer to the first and second questions referred is that Article 9(3) 
of the Aarhus Convention does not have direct effect in EU law. It is, however, for the referring court 
to interpret, to the fullest extent possible, the procedural rules relating to the conditions to be met in 
order to bring administrative or judicial proceedings in accordance with the objectives of Article 9(3) 
of that convention and the objective of effective judicial protection of the rights conferred by EU law, 
in order to enable an environmental protection organisation, such as the zoskupenie, to challenge 
before a court a decision taken following administrative proceedings liable to be contrary to EU 
environmental law.
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Knowing that article 11 in the EIA-directive was introduced with the intention to 
implement A 9(2) of the Aarhus Convention, we will now take a closer look at it: 
Article 11.
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11 Articles 3(7) and 4(4) of Directive 2003/35 introduce respectively Article 10a 
into Directive 85/337 and Article 15a into Directive 96/61 in order to implement 
Article 9(2) of the Aarhus Convention, which they reproduce in almost identical 
terms.
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Article 11, in short, obliges the member states to ensure that members of the public 
concerned have access to a review procedure before a court of law to challenge.

The substantive or procedural legality of decisions, acts or omissions subject to the 
public participation provisionsof this Directive.  
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The ones to have this access to a review procedure are the members of the public 
ŎƻƴŎŜǊƴŜŘΧΦ 
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Who are the public concerned?

!ŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƛƴ ŀǊǘƛŎƭŜ мόнύ άtǳōƭƛŎ ŎƻƴŎŜǊƴŜŘέ ƛǎ ǘƘŜ ǇǳōƭƛŎ ŀŦŦŜŎǘŜŘ ƻǊ 
likely to be affected by the environmental decision-making procedures. 

!ŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ άtǳōƭƛŎ ŎƻƴŎŜǊƴŜŘέ ŀƭǎƻ ŎƻǾŜǊǎ  ƴƻƴ-governmental 
organisations promoting environmental protection! 
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Note the difference! 

¢ƘŜǊŜ ƛǎ ŀ ŘƛǎǘƛƴŎǘƛƻƴ ōŜǘǿŜŜƴ έǘƘŜ ǇǳōƭƛŎέ ŀƴŘ ǘƘŜ έǇǳōƭƛŎ ŎƻƴŎŜǊƴŜŘέΦ

For example; article 6 gives the public concerned the right to  acess to 

environmental information, to participate actively in the administrative 

procedure evaluation the project.
But in order to ensure the effective participation of the public concerned in the 
decision-making procedures, the public shall be informed.
Then article 11 guarantees such persons access to the courts, under certain 
conditions - thus, there is no unrestricted right for everybody!
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Thus; Article 11 covers only the public concerned. But that is not enough; they also 
need to they have a sufficient interestor to maintain the impairment of a rightif 
national law so requires. 

When do you have a sufficient interest? 
When do you maintain the impairment of a right?
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Article11 tellsusthat what constitutes a sufficient interest and impairment of a 
right shall be determined by the Member States,  consistently with the objective of 
giving the public concerned wide access to justice. 

It also tells us that any non-governmental organisationmeeting the requirements 
shall also be deemed to have rights capable of being impaired. 
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The access to the review procedure, shall be in accordance with the relevant 
national legal system. 
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It is also for the member states to determine at what stage the decisions may be 
challenged. 
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And finally ςthe price!  How must may the procedure cost? 

The answer is in article 11 (4): Any such procedure shall be fair, equitable, timely and 
not prohibitively expensive. 
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We can conclude that the public, or at least the public concerned, has certiain rights. 
But how will they know about their rights?
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Article 11 prescribes that the member states shall ensure that practical information access to administrative and judicial review 
procedures are made avaliable to the public. 

Thus, there is an obligation to make the information available to the public!

In case 427/07  the court stated that this is an obligation to obtain a precise result which the Member States must ensure is 
achieved.

This means that the mere availability, cannot be regarded as ensuring, in a sufficiently clear and precise manner that the public 
concerned is in a position to be aware of its rights on access to justice in environmental matters. 

The practical information must be there! 

96 As regards the fifth argument, it must be borne in mind that one of the underlying principles of Directive 2003/35 is to
promote access to justice in environmental matters, along the lines of the Århus Convention on access to information, public 
participation in decision-making and access to justice in environmental matters.

97 In that regard, the obligation to make available to the public practical information on access to administrative and 
judicial review procedures laid down in the sixth paragraph of Article 10a of Directive 85/337, inserted by Article 3(7) of 
Directive 2003/35, and in the sixth paragraph of Article 15a of Directive 96/61, inserted by Article 4(4) of Directive 2003/35, 
amounts to an obligation to obtain a precise result which the Member States must ensure is achieved.

98 In the absence of any specific statutory or regulatory provision concerning information on the rights thus offered to the 
public, the mere availability, through publications or on the internet, of rules concerning access to administrative and judicial 
review procedures and the possibility of access to court decisions cannot be regarded as ensuring, in a sufficiently clear and 
precise manner, that the public concerned is in a position to be aware of its rights on access to justice in environmental 
matters. 

C-427/07, Commission v. Ireland

96 As regards the fifth argument, it must be borne in mind that one of the underlying principles of Directive 2003/35 is to
promote access to justice in environmental matters, along the lines of the Århus Convention on access to information, public 
participation in decision-making and access to justice in environmental matters.

97 In that regard, the obligation to make available to the public practical information on access to administrative and 
judicial review procedures laid down in the sixth paragraph of Article 10a of Directive 85/337, inserted by Article 3(7) of 
Directive 2003/35, and in the sixth paragraph of Article 15a of Directive 96/61, inserted by Article 4(4) of Directive 2003/35, 
amounts to an obligation to obtain a precise result which the Member States must ensure is achieved.

98 In the absence of any specific statutory or regulatory provision concerning information on the rights thus offered to the 
public, the mere availability, through publications or on the internet, of rules concerning access to administrative and judicial 
review procedures and the possibility of access to court decisions cannot be regarded as ensuring, in a sufficiently clear and 
precise manner, that the public concerned is in a position to be aware of its rights on access to justice in environmental 
matters. 
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IŜǊŜΣ ǘƘŜ ǎŀƳŜ ŘƛŘŀŎǘƛŎŀƭ ǘŜŎƘƴƛǉǳŜ ŀǎ ƛƴ ǘƘŜ ǇǊŜǎŜƴǘŀǘƛƻƴ ƻƴ άǎŎǊŜŜƴƛƴƎέ ƛǎ ǳǎŜŘΤ 
some questions are presented, questions to which the following presentation will 
bring the answers. 

In the end of the presentation, the questions will be presented again, and hopefully 
the audience will be able to answer (or rather, discuss) the questions. 

42



43



44



45



46



47



48


