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Outline of the presentation

1. Setting the framework
2. EIA Directive
3. SEA Directive

The presentation is divided into three parts.
Firstly, a brief introduction on what these two pieces of legislations are about.
Secondly, detailed analysis of the EIA Directive.

And thirdly, detailed analysis of the SEA Directive.




Historical/international perspective

= US National Environmental Protection Act (1969)

= EIA Directive (1985)

= UNEP Guidelines Goals and Principles of EIA (1987)

= Espoo Convention (adopted in 1991 - into force in 1997)

= Rio Declaration on Environment and Development (1992)

= 1st amendment to the EIA Directive (1997)

= Gabcikovo -Nagymaros Project (ICJ ruling in 1997)

= Aarhus Convention (adopted in 1998 - into force in 2001)

= SEA Directive (2001)

= SEA Protocol to Espoo (adopted in 2003 - into force in 2010)

= Pulp Mills case (ICJ ruling in 2010): EIA attains customary international law
= 2nd and 39 amendments to the EIA Directive (2003 and 2009)
= EIA codified (2011)

= Revised EIA Directive (2014)

= Evaluation of the SEA Directive (ongoing)

The Environmental Assessment procedures/legislation have a long history.

EIA Directive: one of the oldest pieces of EU environmental legislation,
amended several times (most recent revision took place in 2014)

The EU has joined the Espoo Convention which sets the rules for the
transboundary environmental impact assessments and how to deal with
projects that have impact on other countries.

Pulp Mills ICJ case (Project in South America) A set a stone, that the
environment impact assessment is part of the international law.

SEA Directive has not been amended since its adoption in 2001, however the
Commission is currently evaluating the SEA Directive to ensure that it is "fit for
p ur p ondeethe so-called REFIT mechanism (i.e. if it meets its objectives, if
it is up to date, if it corresponds to the expectations of the society).




Objectives of SEA/EIA Directives
SEA Directive

To provide for a high level of protection of the environment.

To contribute to the integration of environmental
considerations into the preparation of plans and programmes
with a view to promoting sustainable development.

EIA Directive

E]'o ;ljrr?tect the environment and the quality of life/the human
ealth.

Guiding principle for both EIA/SEA:

Plans, programmes and projects which are likely to have
signiﬁcant effects on the environment are subject to an
assessment.

Objectives of both directive A quite similar A they aim to provide a high level
of protection of the environment based on the precautionary principle which is
enshrined in the Treaties of the EU.

Difference is in the scope (one is for projects, the other one is for plans and
programmes)

The overarching/ guiding principle for bo
programmes and projects which are likely to have significant effects on the
environment are subject to an assessment




Environmental Assessments at EU level
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(COM legislative proposals)
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This pyramid illustrates the hierarchy of environmental assessments at
EU level.

At the moment: no EU requirements on assessment of Policies,
Strategies or Legislation.

Environmental assessment of plans and programmes is covered by the
SEA Directive, whereas assessment of projects is regulated by the EIA
Directive.

Other EU legislation may apply to plans, programmes and projects,
such the Water Framework Directive, the Waste Framework Directive,
the Habitats and Birds Directives, the Landfill Directive and the
Industrial Emissions Directive.




Case law as a result of:

e Art 258 TFEU (Commission v MS) actions
e Art 267 TFEU preliminary references
EIA Directive
* rich case law, both Art 258 and Art 267 TFEU cases

e on objectives and basic principles, definitions (e.q.
'project’, 'development consent'), screening
(criteria/thresholds, cumulative effects), public
participation and A2J, project categories of Annexes I
and II)

SEA Directive
e ~ 20 rulings so far, almost exclusively Art 267 TFEU

e mostly on the scope of the Directive

Significant body of CJEU cases in particular as regards the EIA Directive.
Limited number for SEA Directive but with some very interesting cases.




Current infringement statistics

DG ENV - Open infringement cases per MS for EIA-SEA on
05/09/2018 (40)
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Statistics about the percentage of EIA/SEA cases across EU.
12% of the total amount of the cases under DG Environment.

Not purely EIA or SEA cases, usually they are linked to another legislation,
e.g. the Habitats Directive, Waste or Water Framework Directives, etc.




Current investigation statistics

5 DG ENV - Open EU Pilot cases per MS for EIA/SEA on 05/09/2018 (14)
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With regard to the investigation phase, the EU Pilot system has been
established in order to enable an informal dialogue between the Commission
and the Member State concerned on issues related to potential non-
compliance with EU law, prior to launching a formal infringement procedure.

EU Pilots are initiated by the Commission on its own initiative or based on
complaints from citizens.

A lower percentage here as regards the EIA/SEA cases




Outline of the presentation

1. Setting the framework
2. EIA Directive
3. SEA Directive

Self-explanatory




Environmental Impact Assessment (EIA)

Directive 2011 /92 /EU codified:

<+ Initial EIA Directive 85/337/EEC
< Directive 97/11/EC
v‘alignment to the Espoo Convention;

v'selection criteria for screening.
<+ Directive 2003/35/EC - alignment to the Aarhus
Convention (public participation)
< Directive 2009/31/EC - amendment of the annexes to
include projects of storage and transfer of CO,

Directive 2014/52/EU amending 2011/92/EU with a
view to improving the effectiveness and efficiency of

the EIA procedure

- The initial EIA Directive, adopted in 1985, has been amended several times
following certain developments (accession of the EU to the Espoo
Convention concerning the transboundary assessment of projects and to
the Aarhus Convention, new EU legislation (storage and transfer of CO2 ).
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After 25 years of

application, the N Objective:
EIA Directive has

not significantly

ey To enhance tiven and
while the policy, fficie of the EIA and:
legal and
Wl v rahsie -l - correct shortcomings;
ave evolved / < : . .
considerably. « reflectin legislation on-going
// environmental and socio-economic
j changes and challenges;

i . align the directive with the
principles of smart regulation;

- « bring in line with Courts' case-law
& ? practice.
L/ N
—;

The general objective of the revision was to adjust the EIA Directive to
developments in the policy, legal and technical context over the past 25 years.

The amendment of the EIA Directive was published in 2014.
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The EIA Procedure

;o the 2014 amendment

Screening (for Annex Il projects)

Using screening criteria listed in
Annex Il

|

Scoping

Scope and level of detail
(optional)

]

EIA Information

The “Report” (including a non-
Technical summary) —Annex |V

I

Information and Consultation

Public, environmental
authorities, other MS

!

For projects screened out

(shorter procedure)

Decision

Takes account of env. report
and consultations

!

-~ 7777771

Information on decision

End of EIA process

!

Monitoring

1111111

Not mandatory

The main procedural stages under the EIA Directive have not been
significantly changed after the revision.

What has really changed is only the last stage: Monitoring (of signifficant

adverse effects of projects), which was not mandatory before the revision.

12




The EIA Procedure

— Screening (for Annex Il projects) :> . e &

I T screening criteria listed in Annex |11 +
= I Scoping |:> Scope and level of detail
o (optional)
3. | :
=
e I EIA :> Annex IV &
o I 1
: I Public, environmental authorities,
E Information and Consultation :> , other
s I l MS &
P
f ! Takes account of env. reportand
s I Decision |:> consultations

I |

(I Information on decision :> End of ElAprocess

Monitoring |::>
[

Here is an overview of the changes introduced by the revision.

In the 3rd level, the environmental impact assessment information was clearly
defined as EIA report.

With regard to the Decision level (5th level), there was an effort to reflect the

di fferences of the two main AEIA familie
group of MSs where a single decision (to proceed with the project)

incorporates the conclusions on environmental effects and the second group

where there is a two-stage (or more) decision process: the first decision on

the environmental effect of the project (EIA decision/permit/opinion) and the

second one on the decision to proceed with the project (usually a type of

construction permit).

13




Commission

Screening Screening principles & process

] ¢ Thresholds to decide when projects have/have not
Scoping to undergo screening or EIA, taking into account
relevant screening criteria of Annex III (Art.4(3)).
!

e NEW: List of information to be provided by the
EIA Report developer (Art.4(4) and Annex II.A).

7 e NEW: Content of the screening decision (Art.4(5)):

v on the basis of the information provided by the developer.

Consultation v take into account, where relevant, the results of preliminary

1 verifications/assessments [SEA, Habitats, Water Directives].
L. v use of annex III criteria reasons for any screening decision
Decision [see C-87/02 and C-75/08].

v if no EIA: measures/features to avoid or prevent significant
adverse effects ("tailored" project approach).

¢ NEW: Time-frame for the decision (Art. 4(6)):

v 90 days (from the date on which the developer has submitted
all the requisite information).

Monitoring v Possibility for extension in exceptional cases (in writing,

informing the developer of the reasons for the extension and

the expected new date).

Information
on def:ision

Annex |: covers all the projects that are subject to a mandatory environmental
impact assessment A as they have significant effects on the environment,
e.g. nuclear power stations, production of petrol, big landfills..

Annex Il: decision by a national competent authority if this project may have
significant effects on the environment A the procedure to make this decision
is called Ascreeningo.

What is new after the 2014 amendment, is that the developer is obliged to
provide a limited amount of information, as set in the Annex Il.A of the
Directive which concerns the main features of the project and its effects on the
environment. This information is used by the competent authority in order to
enable itselvf to make a proper decision.

With regard to the content of the screening decision issued by the competent
authority, it has to take into account the information provided by the developer,
results other relevant preliminary verifications or assessments (i.e. under the
Habitats Directive) and be based on the criteria set in Annex IIl.

New time-frames for the adoption of the screening decision set up - 90 days
with a possibility for extension in exceptional cases.

14




Screening Screening - Annexes II.A & IIT
. Annex IL.A: NEW

v Description of the 'whole' project.

in
SCOp g v Description of the aspects of the environment likely to be
! significantly affected.
v Description of the likely significant environmental effects of the
EIA Report project.
1 v Possibility to include measures/features to avoid or prevent

significant adverse effects ("tailored" project approach).

Consultation | « ANNEX III: updated/new criteria

! 1. Characteristics of projects
L. v Size and design, use of natural resources, risks to human health,
Decision risk of major accidents/disasters, cumulation of impacts with

existing/approved projects, etc.

! . 2. Location of Projects

Information v 'Whole' project to be considered (incl. subsurface/underground) at

on decision ALL stages (construction, operation, demolition).

v Consideration of natural resources and environment, landscapes
and sites of cultural heritage, etc.

Monitoring 3. Type and characteristics of the potential impact

v' Magnitude/spatial impact, intensity/complexity, expected onset,

possibility to reduce impacts, etc.

As regards the new elements within the screening phase, new Annex Il. A
refers to the information which has to be provided by the developer to the
competent authority.

Annex Il screening criteria have been updated with new criteria added.

15




Level of thresholds - case law

= Member States have a level of discretion to establish thresholds or
criteria, BUT limited by the obligation (Art 2(1)) to make projects
likely, by virtue inter alia of their nature, size or location, to have
significant effects on the environment subject to an impact
assessment  (C-244/12, Salzburger Flughafen, C-531/13,
Kornhuber and Others, paragraph 40-41);

= Thresholds/criteria are to help in screening, not exempt classes
of projects, UNLESS, when viewed as a whole, they would not be
likely to have significant environmental effects - (e.g. C-392/96,
Commission v. Ireland, C-66/06, Commission v. Ireland)

= Member States are obliged to take account of all the relevant
selection criteria listed in Annex III when establishing criteria or
thresholds for Annex II projects (C-66/06, Commission v. Ireland,
C-255/08, Commission v. Netherlands, C-435/09 Commission v.
Belgium, C-531/13, Kornhuber and Others).

16

As regards threshold, the Member States have the right to establish such,
however, they have to ensure that projects that may have significant effects
on the environment shall be subject to an assessment (even small project may
have significant effects).

The criteria and/or thresholds are designed to facilitate the examination of the
actual characteristics exhibited by a given project in order to determine
whether it is subject to the requirement to carry out an assessment, and not to
exempt in advance from that obligation certain whole classes of projects listed
in Annex Il.

16




Cumulative effects & "whole" project — case law

= It is necessary to consider projects jointly in particular where
they are connected, follow on from one another, or their
environmental effects overlap (Case C-147/07, Ecologistas en
Accion-CODA; Case C-205/08, Alpe Adria).

= It is necessary to take into account the cumulative effect of such
projects which have an objective and chronological link between
them (Case C-244/12, Salzburger Flughafen).

= Works to modify an airport with a runway length of 2 100 metres or
more thus comprise not only works to extend the runway, but all
works relating to the buildings, installations or equipment of that
airport where they may be regarded, in particular because of their
nature, extent and characteristics, as a modification of the airport
itself. That is the case in particular for works aimed at significantly
increasing the activity of the airport and air traffic. (Case C-2/07,
Abraham and Others).

17

The purpose of the EIA Directive cannot be circumvented by the splitting of
projects and the failure to take account of the cumulative effect of several
projects must not mean in practice that they all escape the obligation to carry
out an assessment when, taken together, they are likely to have significant
effects on the environment within the meaning of Article 2(1) of the EIA
Directive.

In ascertaining whether a project must be made subject to an environmental
impact assessment, must examine its potential impact jointly with other
projects. That obligation is not restricted only to projects of the same kind.

17




Screening

1

v

Scoping

!

Env. Report

!

Consultation

i

Scoping - Art.5(2)

Voluntary character remains!

Very few changes:

e Information provided by the developer to be
taken into account (incl. location and

technical capacity and likely impacts).

e Opinion should refer to the scope and level of
- detail of the EIA report.
Information

on decision e Consultation of environmental and

local/regional authorities needed.

Decision

Monitoring

Scoping concerns the level of detail of information that the developer is
obliged to present as an the environmental impact assessment report - in
other words, what the content of the EIA report should be.

In its proposal for revision of the EIA Directive the Commission proposed this

stage to be mandatory. However, this was not accepted by the co-legislators.

So, the character of the scoping is still voluntary.

18




Scre?mng Information of the EIA Report - Art.5(1)
X - e Mirroring the changes in Article 3 (scope of EIA).
Scoping ¢ NEW: To avoid duplication, the developer has to take

1 into take into account the results of other relevant
assessments [SEA, Habitats, Water Directives].
EIA report . i .
¢ Specific information to be provided by developer:
! v description of the project (site, design, size and other
Consultation relevant features);
T v description of the likely significant effects;
. v description of the features and/or measures of the
Decision project envisaged in order to avoid, prevent or reduce
T and, if possible, offset likely significant adverse effects;
i : description of the reasonable alternatives
Information v NEW: descripti fth ble al i
decisi studied by the developer relevant to the project and its
on decision specific characteristics, and an indication of the main
reasons for the option chosen;
Monitoring v" non-technical summary;
v" NEW: additional information specified in Annex IV.
[

The third and very important stage concerns the preparation of the EIA
Report, which can be often contain voluminous, complex and technical
documentation.

A ElAreport has to be prepared for all Annex | project and for all Annex Il
projects for which it was decided that they may have significant effects on
the environment.

It is the main task of the developer.

The number of alternatives to be assessed has to be considered together with
the type of alternatives, i.e. the
Directive. OReasonable Alternatives
and its specific characteristics.

Reas

o]
6 mus
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Screenling

v

Scoping

!

EIA report

'

Consultation

'

Decision

Information

on decision
|

Monitoring

New elements in the information of the EIA
Report - Annex IV

Resource and energy efficiency elements (IV.1 and
IV.5).

Reasonable alternatives include baseline scenario
(IV.2 and IV.3).

Consideration of new environmental issues, such as
climate change and biodiversity (IV.4 and IV.5).

Cumulative impacts (IV.5.e).

Risk assessment related to accidents/disasters
(Iv.8).

More thorough description of
mitigation/compensation measures, as well as
introduction of monitoring (IV.7).

Methods/evidence and list of sources used (IV.6 and
IV.10).

Enumeration of the topics which should be covered in the EIA report, incl.:

- Baseline scenario and zero alternative A What will be the evolution the
environment without execution of the project?

20




Screening

Il

NEW: Quality of the EIA Report - Article

— 5(3)
Scoping e Objective: guarantee the completeness and
i quality of the EIA report.
EIA report | « How: shared responsibility of the developer
1 and of the competent authority (CA)

e Concretely: two cumulative conditions:
T v Developer shall ensure that the EIA report is prepared
by competent experts and

Decision v CA shall ensure that it has, or has access as necessary
to, sufficient expertise to examine the EIA report.

'
Information | * Where necessary, CA shall seek from the
on decision developer supplementary information, directly
relevant to reaching the reasoned conclusion
on the significant effects of the project.

Consultation

Monitoring

New requirements to tackle the issue of the poor quality of the EIA reports, in
order to ensure the completeness and quality of the EIA report, the developers
will be required to ensure they have competent experts to prepare the report,
and the competent authorities need to ensure sufficient expertise to examine
the environmental impact assessment.

21




Screening NEW elements in Articles 6 and 7

Il

v

¢ Broadened scope: local and regional authorities clearly

Scoping spelled out as bodies to be consulted.

1 ¢ Reinforced modalities:

v" Public to be informed electronically and by public notices
EIA report (Art.6 (5))
! v" Relevant information electronically accessible to the public,
- through at least a central portal or easily accessible points
Consultation of access, at the appropriate administrative level (Art. 6 (5))

. v Reasonable time-frames for the different phases of the

Decision decision-making (Art. 6(6)).

v Time-frame for consulting the public concerned on the EIA
report - at least 30 days (Art. 6(7)).

Information |. Transboundary consultations:

on decision v Consultations may be conducted through an appropriate
! joint body (Art.7(4)).
Monitoring v" Time-frames for public consultation to be set (Art. 7(5)).
I

Very important and sensitive stage that ensures the public acceptance of
projects.

-Both local and regional authorities now have to be consulted in addition to
environmental authorities.

-Modernization of communication channels A information should be
accessible electronically.

-Establishment of reasonable time-frames allowing adequate time for public
consultation (30 days).

22




ommission

Screening | Final decision - Articles 8 and 8a

1

¥ + Results of consultations and the information gathered
Scoping shall be duly taken into account in the development
consent procedure.

! -
+ Content of the decision to grant development
EIA report consent:
] v the reasoned conclusion of the CA on the significant effects of
the project;
Consultation v any environmental conditions attached to the decision, a
description of any features of the project and/or measures
! envisaged to avoid, prevent or reduce and, if possible, offset
. . significant adverse effects on the environment as well as, where
Decision appropriate, monitoring measures.
] - Decision to refuse development consent should
Information include main reasons for it.

on decision | + Decision-making reflects the different EIA systems in
the EU (Art. 8a(3) and recital 21): need for a binding
N EIA decision or an EIA integrated/part of the
Monitoring development consent.

Member States have several options for implementing the EIA Directive as
regards the integration of environmental impact assessments into national
procedures. Accordingly, the elements of those national procedures can vary.
Due to this fact, the reasoned conclusion by which the competent authority
finalises its examination of the environmental impact of the project may be
part of an integrated development consent procedure or may be incorporated
in another binding decision required in order to comply with the aims of this
Directive.

As regards the content of the decision to grant development consent, this
should include the reasoned conclusion of the competent authorizing
concerning the significant effects of the project.

A In certain MSs, this is a separate decision finalising the EIA procedure (e.g.

EIA decision/opinion/permit).

With regard to the decision not to grant development consent, there is a
requirement for including the main reasons for such a refusal.

23




'Assessment' is a fundamental
obligation

e The assessment obligation the core of the
procedure (Article 3, EIA Directive).

e It is distinct from the rest of the obligations laid
down in the EIA Directive (to collect and exchange
information, consult, publicise and guarantee
judicial appeal).
C-50/09, Commission v. Ireland
» This concept is now clearly translated as
'reasoned conclusion’.

24




Screelning NEW: Conflict of interest (Article 9a)
y
Scopin
? 9 e MSs obliged to avoid conflict of interest.
e Ensure that CA perform the duties in an
EIA report objective manner and do not find themselves in
7 a situation giving rise to a conflict of interest.
Consultation| * Where the competent authority is also the
I developer:
o v’ Separation of the duties of the authorities.
Decision - - : . i
v" Minimum obligation: functional separation (within
_ national organisation of administrative
Information competences, ensure an appropriate separation
on decision between conflicting functions).
e Inspiration: Seaport case (C-474/10)
Monitoring
I

A Particularly important for smaller Member States, where there are smaller
administrations and therefore sometimes the administration is both the
developer (i.e. the initiator of the project) and the competent authority,
which approves the project at stake.

New rule providing objective performance of the duties and separation of
duties.

25




Screening

1

v

Scoping

i

EIA report

i

Consultation

|

Decision

Information

NEW: Streamlining of the environmental
assessments - Article 2(3)

Coordinated and/or joint procedure, where
appropriate, for assessments under EIA and/or
Habitats/Birds Directives (only!).

For assessments under EIA and other Union
legislation (e.g. SEA, Water Framework, IED,
Waste Framework, Seveso, listed in recital 37)
possibility to apply streamlined assessment.

COM issued qguidance on streamlining
environmental assessment procedures (2016).

on decfsion

Monitoring

In order to improve the effectiveness of the assessments, reduce
administrative complexity and increase economic efficiency, where the
obligation to carry out assessments related to environmental issues arises
simultaneously from the EIA and the Nature Directives, Member States should
ensure that coordinated and/or joint procedures fulfilling the requirements of
these Directives are provided, where appropriate and taking into account their
specific organisational characteristics. Where the obligation to carry out
assessments related to environmental issues arises simultaneously from the
Directive and from other Union legislation, Member States should be able to
provide for coordinated and/or joint procedures fulfilling the requirements of
the relevant Union legislation.

Under the joint procedure, Member States arrange a single assessment of the
environmental impact of a given project. A single assessment, conducted in
accordance with the EIA Directive, replaces multiple assessments of a given
project. The single assessment ensures that the project is compliant with the
applicable acquis.

Under the coordinated procedure, Member States designate an authority to
coordinate the various assessments of a project's environmental impact.
Having a single point of contact responsible for all environmental assessments
can improve clarity and efficiency for developers and administration alike, and

26




provide guidance throughout the procedure. The designated administrative
body plays a central role in coordination and ensures that the environmental
assessments run smoothly.

A Guidance from the Commission on this topic!

26




Screening

Il

v

Scoping
|

EIA report
!
Consultation
|

Decision

Information

on decision

Monitoring

Information on the final decision - Article 9

No significant changes:

¢ Obligation to promptly inform the public and relevant
environmental and local/regional authorities;

¢ Obligation to make available to the public (also
environmental and local/regional authorities)
relevant specific information:

v Content of the final decision (no change).
v Main reasons (no change).

v NEW: Summary of the results of the consultations
and the information gathered and how those
results have been incorporated or otherwise
addressed, in particular the comments received
from the affected Member State(s), shall be made
available as well.

No significant changes.

The results of the consultations as well as how these results have been taken
into consideration shall be made available to the public.

27




Screening NEW: Monitoring - Article 8a(4)
- 5 and recital 35
ERRing = Requirement ONLY for projects with_significant +
! adverse effects on the environment.
EIA report |* Scope of the obligation:
1 v Measures/features to avoid, prevent, reduce or
. offset significant adverse effects have to be
Consultation implemented by the developer.
v v MS to determine appropriate procedures to
Decision monitor such effects:
- type of parameters to be monitored / duration of
= the monitoring: proportionate to the nature,
Information location and size of the project and the significance
on decision of its effects on the environment;
= P - use of existing monitoring from EU/national
PN legislation (to avoid duplication).
Monitoring
I

NEW step A mandatory now!

Applicable for projects which have significant adverse effects A
environmentally damaging projects

28




Other amendments

¢ Definition of EIA (Art. 1(2)g), based on the case-law (C-50/09).
¢ Limitation of exemptions (Articles 1(3), 1(4), 2(4), 2(3)):

v projects or part of projects, having defence as their sole purpose (see also
recital 19);

v projects having the response to civil emergencies as their sole purpose
(recital 20).

v projects approved in detail by law: exempted only as regards public
consultation requirements, (see also recital 24).

e Standard provision on penalties (new Article 10a): MSs shall lay down
rules on penalties applicable to infringements of the national provisions adopted
pursuant to the Directive. The penalties thus provided for shall be effective,
proportionate and dissuasive.

° Updated reporting obligation to the Commission (Article 12(2))

Every 6 years starting from May 2023.

Information to assess the effectiveness of the EIA (n° of EIAs/screenings,
average duration of the EIA process; general estimates on the average
direct costs of EIAs, including the impact to SMEs).

Brief overview of other amendments in the wake of the latest revision in 2014.
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Transitional provisions
Art. 3 of Directive 2014/52/EU

* Projects for which the screening was initiated before 16 May

2017 shall be subject to the provisions of Directive
2011/92/EU.

* Projects for which:
v the scoping was initiated or
v the EIA report was submitted by the developer

before 16 May 2017 shall be subject to the provisions of
Directive 2011/92/EU.

Self explanatory
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Transposition (state of play 6/11/2018)

© Full notification of transposition measures:

22 Member States
(BG, CZ, DK, EE, EL, FR, HR, IT, HU, LU, LV, MT, NL, PL, PT, SI,
SK, SE, UK)

Conformity check by the Commission (correctness of the
measures)

® No transposition or Partial transposition / Under
assessment

2 + 4 Member States (ES, RO + BE, DE, LT, AT)
Infringement process ongoing / Verification by the Commission

State of play as of early November 2018 (to be noted by end 2018 all MSs
have transposed the Directive).
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Commission support towards a better implementation

» Guidance document on streamlining environmental
assessments conducted under Article 2(3) of the EIA
(Commission Notice 2016/4701, O] C 273, 27.7.2016, p.1)

= Compilation of the CJEU case-law

» Interpretation of definitions of project categories of annex I
and II of the EIA Directive
»= Guidance on the three key steps of the EIA:
= Screening
= Scoping
= EIA report
» Guidance on the Application of the EIA Procedure for Large-
scale Transboundary Projects

= Guidance on Integrating Climate Change and Biodiversity into
Environmental Impact Assessment

Guidelines and other documents in this field.
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Implementation challenges (1)

i. "Monitoring" measures

« Determining when they are appropriate (significant & adverse
impacts)

« What happens if there are unforeseen effects
ii. Defining what are "reasonable" alternatives
+ Relevant to the project and its specific characteristics
+ Role of scoping
iii.The concept of "reasoned conclusion”

Binding character of the EIA 'decision’

Examination of the substance of the information gathered as
well as a consideration of the need to supplement it

Chall enges are based on the Commi ssionos
States and on its experience.

i.  New provision which is very challenging raising crucial questions.

i. The concept of fAreasonabledo alternatiywv

iii. The concept of t he A Difteperscebetevebn Membec | usi o
States A It must be ensured that the final permit to authorize the physical
intervention contains all the necessary elements that have been identified
at the EIA stage.
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Implementation challenges (2)

iv. Ensuring the objectivity of the competent authority
e Separation of the competent authority from the developer

e Separation between conflicting functions of competent
authorities

v. Combination of EIA with other assessments (esp. the
appropriate assessment Art.6(3) of the Habitats
Directive)

e The HD would benefit from the procedure/A2] of the EIA
e The HD assessment would become a critical part of the EIA
vi. Ex post EIA

¢ Delena Wells, COM/Irlande (C-215/06) and Comune di
Corridonia

iv. Avoidance of conflict of interests

v. The EIA Directive can enable with a procedural framework the appropriate
assessment under Article 6(3) of the Habitats Directive.

vi. The concept of ex post EIA, which does not exist under the EIA Directive.
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Self-explanatory
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