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If there is no EU rules to govern a certain matter: it is for the legal system of each 
Member State to designate the courts and tribunals. It is for the national legal 
system to determine how to protect the interests of a person adversely affected by 
an infringement of EU law. This also means that it is the responsibility of the 
Member States to determine the procedural conditions under which EU rights are 
to be protected. According to Craig/de Burca, authors have suggested that instead 
ƻŦ ŎŀƭƭƛƴƎ ǘƘƛǎ ǘƘŜ έǇǊƛƴŎƛǇƭŜ ƻŦ ƴŀǘƛƻƴŀƭ ǇǊƻŎŜŘǳǊŀƭ ŀǳǘƻƴƻƳȅέ ƛǘ ǿƻǳƭŘ ōŜ ōŜǘǘŜǊ ǘƻ 
Ŏŀƭƭ ƛǘ έƴŀǘƛƻƴŀƭ ǇǊƻŎŜŘǳǊŀƭ ǊŜǎǇƻƴǎƛōƛƭƛǘȅέΦ
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Then, over time, the CJEU has imposed requirements on national law. First of all: 
the principle of equivalence

This principle was mentioned several times yesterday, especially during the case 
study  - when discussioning the ENGOs and the fees put on them. It is mainly about 
ƴƻƴ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴΦ !ƴŘ ƘŜǊŜ ƛǘΩǎ ŀōƻǳǘ ƴƻƴ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ ǿƘŜƴ ƛǘ ŎƻƳŜǎ ǘƻ 
enforcement of law. The remedies and forms of action available to ensure the 
observance of national law must be made available in the same way to ensure the 
observance of EU law.
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¢ƘŜ ŎƻǳǊǘ ŀƭǎƻ ŀŘŘŜŘ ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ ǇǊƻǇƻǊǘƛƻƴŀƭƛǘȅΣ ŀŘŜǉǳŀŎȅ ŜƴŘ ŜŦŦŜŎǘƛǾƴŜǎǎΧΦ  

Case 222/84 Johnston v Chief Constable of the RUC

Case 222/86 UNECTEF v Heylens 

Case C-327/02 Panayotova v. Minister voor Vreemdelingenzaken en Integratie
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And then; in the rather famous case Factortame, the courts emphasis is firmly on 
the requirement of effeciveness of EU law, rater than on the primarly role of 
national procedural law.  

6



In the cases Peterbroeck and Van Schijndel the CJEU declared that national courts 
must weigh the requirements of effectiveness and equivalence in the light of the 
aim and funcion of the national rule.
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Whenit comesto weightingand balancingeffective judicial protection and 
national procedural autonomy, ne of the most important is the principle of 
cooperation in good faith. 
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From The principleof cooperationin goodfaith the court has derived a requirement on every organ of a 
Member State to nullify the unlawful consequences of a breach of EU law. Member States are therefore 
obliged to refrain from taking any measures that can seriously compromise the attainment of a result 
prescribed by EU environmental law. 

Alsoto preventbreachesbeforethey occur. As a result; the legal systems of the Member States must provide 
for effective remedies that comply with these requirements. 

And: it is alsonecessaryfor a national court to considereffectiveremedies/reliefs wherethe conductof a 
public authority is found to be contraryto EU law!

C-201/02

64. As to that submission, it is clear from settled case-law that under the principle of cooperation in good 
faith laid down in Article 10 EC the Member States are required to nullify the unlawful consequences of a 
breach of Community law (see, in particular, Case 6/60 Humblet[1960] ECR 559, at 569, and Joined Cases C-
6/90 and C-9/90 Francovichand Others[1991] ECR I-5357, paragraph 36). Such an obligation is owed, within 
the sphere of its competence, by every organ of the Member State concerned (see, to this effect, Case C-8/88 
Germanyv Commission[1990] ECR I-2321, paragraph 13). 

65. Thus, it is for the competent authorities of a Member State to take, within the sphere of their 
competence, all the general or particular measures necessary to ensure that projects are examined in order to 
determine whether they are likely to have significant effects on the environment and, if so, to ensure that they 
are subject to an impact assessment (see, to this effect, Case C-72/95 Kraaijeveldand Others[1996] ECR I-
5403, paragraph 61, and WWF and Others, cited above, paragraph 70). Such particular measures include, 
subject to the limits laid down by the principle of procedural autonomy of the Member States, the revocation 
or suspension of a consent already granted, in order to carry out an assessment of the environmental effects 
of the project in question as provided for by Directive 85/337. 

(Case C-129/96 Inter-Environnement Wallonie, paragraph45. ). 

45. Although the Member States are not obliged to adopt those measures before theendof the period 
prescribed for transposition, it follows from the second paragraphofArticle 5 in conjunction with the third 
paragraph of Article 189 of the Treatyandfrom the directive itself that during that period they must refrain 
from takinganymeasures liable seriously to compromise the result prescribed. 
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In the case of Delena Wells, the court ruled that National procedures relating to 
the application of EU law should not be less favourable than those governing 
similar domestic situations (principle of equivalence) or render virtually impossible 
or excessively difficult the exercise of rights conferred by EU law (principle of 
effectiveness).Case C-201/02 Wellsp 67.

67. The detailed procedural rules applicable are a matter for the domestic legal 
order of each Member State, under the principle of procedural autonomy of the 
Member States, provided that they are not less favourable than those governing 
similar domestic situations (principle of equivalence) and that they do not render 
impossible in practice or excessively difficult the exercise of rights conferred by the 
Community legal order (principle of effectiveness) (see to this effect, inter alia, 
Case C-312/93 Peterbroeck[1995] ECR I-4599, paragraph 12, and Case C-78/98 
Preston and Others[2000] ECR I-3201, paragraph 31). 
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The judgment in Delena Wells was delivered in 2004.  Since 2009 there has been 
an explicit requirement in the treaty for Member States to provide remedies 
sufficient to ensure effective legal protection in the fields covered by Union law.
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In summary:  The detailed procedural rules applicable to effective remedies are a matter 
for the domestic legal order of each Member State.

Provided that the national procedural rules are not less favourablethan those governing 
similar domestic situations (principle of equivalence) and that they do not render 
impossible in practice or excessively difficult the exercise of rights conferred by the EU 
legal order (principle of effectiveness)

Case C-201/02 Wells 

67. The detailed procedural rules applicable are a matter for the domestic legal order of 
each Member State, under the principle of procedural autonomy of the Member States, 
provided that they are not less favourablethan those governing similar domestic situations 
(principle of equivalence) and that they do not render impossible in practice or excessively 
difficult the exercise of rights conferred by the Community legal order (principle of 
effectiveness) (see to this effect, inter alia, Case C-312/93 Peterbroeck[1995] ECR I-4599, 
paragraph 12, and Case C-78/98 Preston and Others[2000] ECR I-3201, paragraph 31).

C-420/11 Leth, paragraph 38. 

38 The detailed procedural rules that are applicable are a matter for the domestic legal 
order of each Member State, under the principle of procedural autonomy of the Member 
States, provided that they are not less favourablethan those governing similar domestic 
situations (principle of equivalence) and that they do not render impossible in practice or 
excessively difficult the exercise of rights conferred by the European Union legal order 
(principle of effectiveness) (see Wells, paragraph67).
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¢Ƙƛǎ ƛǎ ŀƭǎƻ ǾŜǊȅ ǿŜƭƭ ǎǳƳƳŀǊƛȊŜŘ ƛƴ YǊƛȊŀƴ ǿƘŜǊŜ ǘƘŜ ŎƻǳǊǘ ǎǘŀǘŜǎ ǘƘŀǘΧΦ  

And also the wording shows very well that there is more a question of national 
procedural responsibility tha procedural autonomy. 

(Case C-312/93 Peterbroeck[1995] ECR I-4599, paragraph 12, and Case C-378/10 
VALE Építési[2012] ECR, paragraph 48 and the case-law cited). 

86 So far as concerns the principle of equivalence, this requires that all the rules 
applicable to actions apply without distinction to actions based on infringement of 
European Union law and those based on infringement of national law (see, inter 
alia, Case C-591/10 Littlewoods Retail and Others[2012] ECR, paragraph31, and 
Case C-249/11 Byankov[2012] ECR, paragraph 70). It is therefore for the national 
court to determine whether national law allows procedural flaws of a comparable 
internal nature to be rectified during the administrative procedure at second 
instance. 

87 As regards the principle of effectiveness, while European Union law cannot 
preclude the applicable national rules from allowing, in certain cases, the 
regularisation of operations or measures which are unlawful in the light of 
European Union law, such a possibility is subject to the condition that it does not 
offer the persons concerned the opportunity to circumvent the European Union 
rules or to dispense with applying them, and that it should remain the exception 
(Case C-215/06 Commissionv Ireland[2008] ECR I-4911, paragraph 57). 
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The court has also relied on standards deriving from Article 47(1) of the Charter of 
Fundamental Rights of the EU which enshrines the right to an effective remedy (C-
71/14 East Sussex, paragraph 52 ). 
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Also rhe Aarhus Convention refers to effective remedies (sometimes referred to as 
άǊŜƭƛŜŦǎέύ Φ 
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Article 9(4) requires that judicial review procedures to challenge decisions, acts 
ŀƴŘ ƻƳƛǎǎƛƻƴǎ ǎƘŀƭƭ ǇǊƻǾƛŘŜ ŀŘŜǉǳŀǘŜ ŀƴŘ ŜŦŦŜŎǘƛǾŜ ǊŜƳŜŘƛŜǎΣ ƛƴŎƭǳŘƛƴƎ Ψinjunctive 
reliefΩ ŀǎ ŀǇǇǊƻǇǊƛŀǘŜΦ 

(This is an supplementary requirement to those of Article 9(1),(2) and (3) of the 
Aarhus Convention.) 
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But how to acutally do that??? What do you do as a judge in a national cour when 
you discover procedural defects? 
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We will look at this through the Altrip case. Here we had a proceeding concerning a 
decision approving plans to construct a flood retention scheme covering over 
320hectares of a former Rhine floodplain

C-72/12, Altrip

2 The request has been made in proceedings between the Gemeinde Altrip 
(municipality of Altrip), the civil-law company Gebrüder Hört GbR and 
Mr Schneider, and the Land Rheinland-Pfalz (Rhineland-Palatinate) concerning a 
decision approving plans to construct a flood retention scheme covering over 
320hectares of a former Rhine floodplain.
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Some owners or tenants, affected by the project, brought an action (before the 
Administrative Court) seeking the annulment of the decision.  They claimed that 
the environmental impact assessment carried out beforehand was inadequate. 

C-72/12, Altrip

16 The applicants, who are all affected by the project as owners or tenants of 
land located within the area acquired for the work in question for public purposes, 
brought an action before the Verwaltungsgericht (Administrative Court) seeking 
ǘƘŜ ŀƴƴǳƭƳŜƴǘ ƻŦ ǘƘŜ ǊŜƎƛƻƴŀƭ ŀǳǘƘƻǊƛǘȅΩǎ ŘŜŎƛǎƛƻƴ ŀǇǇǊƻǾƛƴƎ Ǉƭŀƴǎ ǘƻ ŎƻƴǎǘǊǳŎǘ 
that work. In challenging that decision, they claimed that the environmental impact 
assessment carried out beforehand was inadequate. Their action having been 
dismissed, they lodged an appeal with the Oberverwaltungsgericht Rheinland-Pfalz 
(Rhineland-Palatinate Higher Administrative Court).
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¢ƘŜƛǊ ŀǇǇŜŀƭǎ ǿŜǊŜ ŘƛǎƳƛǎǎŜŘΧ
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It was dismissed because national law provided that an action may be brought only 
in the case of a pure and simple failure to carry out an environmental assessment! 
In this case it was a question of a mere irregularity in the environmental 
assessment.
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The case ended up in the European Union Court of Justice!

C-72/12, Altrip

17 The OberverwaltungsgerichtRheinland-Pfalz dismissed that appeal, taking the view, in particular, that the applicants had no right to 
appeal since, under paragraph 5(1) of the UmwRG, they might not plead irregularities affecting the environmental impact assessment carried 
out as part of an official procedure initiated before 25June 2005. In any case, the Oberverwaltungsgerichtexpressed doubts as to the 
admissibility of the proceedings on the ground that paragraph 4(3) of the UmwRGprovides that an action may be brought only in the case of 
a pure and simple failure to carry out an environmental assessment and would therefore not apply in the case of a mere irregularity in the 
environmental assessment.

18 The applicants in the main proceedings then lodged an appeal on a point of law with the Bundesverwaltungsgericht(Federal 
Administrative Court). That court is uncertain whether the interpretation of paragraph 5(1) of the UmwRGas precluding the application of 
that law to administrative procedures initiated before 25June 2005, even though, as in the present case, the decisions resulting from such 
procedures have been adopted after that date, accords with Directive 2003/35 when under Article 6 of the latter the date of 25 June 2005 is 
simply the date of expiry of the period allowed for transposing that directive into national law.

19 The referring court is also uncertain whether paragraph 4(3) of the UmwRG, which limits the right of action to that situation alone in 
which an environmental assessment has quite simply not been carried out, correctly transposes Article 10a of Directive 85/337which requires 
a right of action making it possible to challenge the legality of decisions vitiated by procedural irregularities. Lastly, that court seeks to 
ascertain whether the case-law consistently applied by the national courts is compatible with that right, given that it holds that the rights of a 
person concerned by a project subject to the carrying out of an environmental assessment may be impaired only if there is a causal link 
between the procedural irregularity and the final result of the planning approval decision that adversely affects him.

20 In those circumstances the Bundesverwaltungsgerichtdecided to stay the proceedings and to refer the following questions to the Court 
of Justice for a preliminary ruling: 

ΨмΦIs Article 6(1) of [Directive 2003/35] to be interpreted as meaning that Member States were required to declare the rules of national 
law adopted in implementation of Article 10a of [Directive 85/337] applicable also to those administrative development consent procedures 
which had been initiated before 25June 2005 but in which development consents were not issued until after that date?

2. If Question 1 is answered in the affirmative:

Is Article 10a of [Directive 85/337] to be interpreted as meaning that Member States were required to extend the applicability of the rules of 
national law adopted in implementation of that article for the purpose of challenging the procedural legality of a decision to include cases in 
which an environmental impact assessment was carried out but was irregular?

3. If Question 2 is answered in the affirmative:

In cases in which, in accordance with subparagraph (b) of the first paragraph of Article 10a of [Directive 85/337], the administrative 
procedural law of a Member State lays down in principle that access to a judicial review procedure for members of the public concerned is 
conditional upon maintaining the impairment of a right, is Article 10a of [Directive 85/337] to be interpreted as meaning

(a) that a challenge before a court to the procedural legality of decisions to which the provisions of that directive whichrelate to public 
ǇŀǊǘƛŎƛǇŀǘƛƻƴ ŀǊŜ ŀǇǇƭƛŎŀōƭŜ Ŏŀƴ ōŜ ǎǳŎŎŜǎǎŦǳƭ ŀƴŘ ƭŜŀŘ ǘƻ ǘƘŜ ŘŜŎƛǎƛƻƴΩǎ ōŜƛƴƎ ŀƴƴǳƭƭŜŘ ƻƴƭȅ ƛŦΣ ƛƴ ǘƘŜ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ƻŦ ǘƘŜcase, there is a 
definite possibility that the contested decision would have been different without the procedural irregularity and if, at thesame time, that 
ǇǊƻŎŜŘǳǊŀƭ ƛǊǊŜƎǳƭŀǊƛǘȅ ŀŦŦŜŎǘŜŘ ŀ ǎǳōǎǘŀƴǘƛǾŜ ƭŜƎŀƭ Ǉƻǎƛǘƛƻƴ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎΣ ƻǊ

(b) that, in judicial proceedings challenging the procedural legality of decisions to which the provisions of that directive relating to public 
participation are applicable, it must be possible for procedural irregularities to lead to annulment on a greater scale?

If it is necessary to answer the above question as in (b):

What substantive requirements must apply to procedural irregularities, in order for these to be taken into account in favour of an applicant in 
ƧǳŘƛŎƛŀƭ ǇǊƻŎŜŜŘƛƴƎǎ ŎƘŀƭƭŜƴƎƛƴƎ ǘƘŜ ǇǊƻŎŜŘǳǊŀƭ ƭŜƎŀƭƛǘȅ ƻŦ ǘƘŜ ŘŜŎƛǎƛƻƴΚΩ
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First of all, the court stated; Article 11 does not restrict the pleas that may be put 
forward!

C-72/12, Altrip

36 In providing that the decisions, acts or omissions referred to therein must be 
actionable before a court of law through a review procedure to challenge their 
substantive or procedural legality, the first paragraph of Article 10a of 
Directive85/337 has in no way restricted the pleas that may be put forward in 
support of such an action (Case C-115/09 Bund für Umwelt und Naturschutz 
Deutschland, Landesverband Nordrhein-Westfalen (Trianel Kohlekraftwerk Lünen) 
[2011] ECR I-3673, paragraph 37).

C-115/09 Bund für Umwelt und Naturschutz Deutschland, Landesverband 
Nordrhein-Westfalen (Trianel Kohlekraftwerk Lünen) 

37 First of all, it should be noted that the first paragraph of Article 10a of 
Directive 85/337 provides that the decisions, acts or omissions referred to in that 
ŀǊǘƛŎƭŜ Ƴǳǎǘ ōŜ ŀŎǘƛƻƴŀōƭŜ ōŜŦƻǊŜ ŀ ŎƻǳǊǘ ƻŦ ƭŀǿ ǘƘǊƻǳƎƘ ŀ ǊŜǾƛŜǿ ǇǊƻŎŜŘǳǊŜ Ψǘƻ 
ŎƘŀƭƭŜƴƎŜ ώǘƘŜƛǊϐ ǎǳōǎǘŀƴǘƛǾŜ ƻǊ ǇǊƻŎŜŘǳǊŀƭ ƭŜƎŀƭƛǘȅΩΣ ǿƛǘƘƻǳǘ ƛƴ ŀƴȅ ǿŀȅ ƭƛƳƛǘƛƴƎ ǘƘŜ 
pleas that could be put forward in support of such an action. 
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Then the court reminds us of the principles and objectives of the directive. 

C-72/12, Altrip

37 The provisions of national law transposing that provision may not limit their 
applicability solely to cases in which the legality of a decision is challenged on the 
ground that no environmental impact assessment has been carried out. Excluding 
that applicability in cases in which, having been carried out, an environmental 
impact assessment is found to be vitiated by defects ςeven serious defects ς
would render largely nugatory the provisions of Directive 85/337 relating to public 
participation. Such exclusion would therefore run counter to the objective of 
ensuring wide access to courts of law as mentioned in Article 10a of that 
directive.
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Then it states that Article 11 precludes the Member States fromlimiting the 
applicability solely to cases in which the legality of a decision is challenged on 
the ground that no environmental impact assessment was carried out, while not 
extending that applicability to cases in which such an assessment was carried out 
but was irregular.

C-72/12, Altrip

38 In those circumstances, the answer to Question 2 is that Article 10a of 
Directive85/337 must be interpreted as precluding the Member States from 
limiting the applicability of the provisions transposing that article solely to cases in 
which the legality of a decision is challenged on the ground that no environmental 
impact assessment was carried out, while not extending that applicability to cases 
in which such an assessment was carried out but was irregular.
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Then the court moved on to procedural irregularities and how much member 
states may require concerning theeffect of a procedural defect.

Is it necessarythat the contested decision would have been different without the 
procedural irregularity?So, that we now haveonedecision followinga procedural
irregulariyςwhichwouldhavebeena different decision if we hada correct
procedure. 

AND: in order for the applicantto challengeŀ ŘŜŎƛǎƛƻƴΧ

Must this irregularity of thecontested decision affecta substantive legal position 
of the applicant? 

Thisuseto be calledέǘƘŜ questionof conditionalityέΦ

39 In view of the answer to the second question, it is necessary to examine the 
third question, in which the referring court asks, in essence, whether Article 10a of 
Directive 85/337 is to be interpreted as precluding decisions of national courts that 
make the admissibility of actions subject to cumulative conditions requiring the 
person bringing the action, in order to establish that a right has been impaired 
within the meaning of that article, to prove that the procedural defect invoked is 
such that, in the light of the circumstances of the case, there is a possibility that 
the contested decision would have been different were it not for the defect and 
that a substantive legal position is affected thereby.
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!ŘƳƛǎǎƛōƛƭƛǘȅ ƻŦ ǎǳŎƘ ŀƴ ŀŎǘƛƻƴ Ƴŀȅ ōŜ ŎƻƴŘƛǘƛƻƴŀƭ ŜƛǘƘŜǊ ƻƴ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƘŀǾƛƴƎ Ψŀ sufficient interest in bringing the 
ŀŎǘƛƻƴΩƻǊƻƴ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƳŀƛƴǘŀƛƴƛƴƎ ΨǘƘŜ ƛƳǇŀƛǊƳŜƴǘ ƻŦ ŀ ǊƛƎƘǘΩdepending on which of those conditions is adopted in 
the national legislation. Meaning; this is for the member states to determine!  Here the court refers to the Trianelcase. But 
when deciding on this, Member States must determine consistently with ǘƘŜ ƻōƧŜŎǘƛǾŜ ƻŦ ƎƛǾƛƴƎ ǘƘŜ ǇǳōƭƛŎ ŎƻƴŎŜǊƴŜŘΧΧ  
Guess what???

72/12 Altrip

42 When answering the question whether the cumulative criteria as applied by decisions of national courts in order to 
determine whether an action is admissible are compatible with the requirements of Article10a of Directive 85/337, it is to 
be borne in mind that that article provides for two possibilities as regards the conditions of that admissibility: the 
ŀŘƳƛǎǎƛōƛƭƛǘȅ ƻŦ ǎǳŎƘ ŀƴ ŀŎǘƛƻƴ Ƴŀȅ ōŜ ŎƻƴŘƛǘƛƻƴŀƭ ŜƛǘƘŜǊ ƻƴ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƘŀǾƛƴƎ Ψŀ sufficient interest in bringing the 
ŀŎǘƛƻƴΩ ƻǊ ƻƴ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƳŀƛƴǘŀƛƴƛƴƎ ΨǘƘŜ ƛƳǇŀƛǊƳŜƴǘ ƻŦ ŀ ǊƛƎƘǘΩΣ ŘŜǇŜƴŘƛƴƎ ƻƴ ǿƘƛŎƘ ƻŦ ǘƘƻǎŜ ŎƻƴŘƛǘƛƻƴǎ ƛǎ ŀŘƻǇǘŜŘ ƛƴ 
the national legislation (see, to that effect, Bund für Umwelt und NaturschutzDeutschland, LandesverbandNordrhein-
Westfalen, paragraph 38).

C-115/09 Bund für Umwelt und Naturschutz Deutschland, Landesverband Nordrhein-Westfalen (Trianel
Kohlekraftwerk Lünen)  (Trianel Kohlekraftwerk Lünen) 

38 With regard to the conditions for the admissibility of such actions, Article 10a of Directive 85/337 provides for two 
ǇƻǎǎƛōƛƭƛǘƛŜǎΥ ǘƘŜ ŀŘƳƛǎǎƛōƛƭƛǘȅ ƻŦ ŀƴ ŀŎǘƛƻƴ Ƴŀȅ ōŜ ŎƻƴŘƛǘƛƻƴŀƭ ƻƴ Ψŀ ǎǳŦŦƛŎƛŜƴǘ ƛƴǘŜǊŜǎǘ ƛƴ ōǊƛƴƎƛƴƎ ǘƘŜ ŀŎǘƛƻƴΩ ƻǊ ƻƴ ǘƘŜ 
ŀǇǇƭƛŎŀƴǘ ŀƭƭŜƎƛƴƎ ΨǘƘŜ ƛƳǇŀƛǊƳŜƴǘ ƻŦ ŀ ǊƛƎƘǘΩΣ ŘŜǇŜƴŘƛƴƎ ƻƴ ǿƘƛŎƘ ƻŦ ǘƘƻǎŜ ŎƻƴŘƛǘƛƻƴǎ ƛǎ ŀŘƻǇǘŜŘ ƛƴ ǘƘŜ ƴŀǘƛƻƴŀƭ ƭŜƎƛǎƭŀǘƛƻƴ.

72/12 Altrip

43 The first sentence of the third paragraph of Article 10a of Directive 85/337 further states that what constitutes 
impairment of a right is to be determined by the Member States consistently with the objective of giving the public 
concerned wide access to justice (Bund für Umwelt und NaturschutzDeutschland, LandesverbandNordrhein-Westfalen, 
paragraph 39).

C-115/09 Bund für Umwelt und Naturschutz Deutschland, Landesverband Nordrhein-Westfalen (Trianel
Kohlekraftwerk Lünen) 

39 The first sentence of the third paragraph of Article 10a of Directive 85/337 further states that what constitutes a 
sufficient interest and impairment of a right is to be determined by the Member States consistently with the objective of 
ƎƛǾƛƴƎ ǘƘŜ ǇǳōƭƛŎ ŎƻƴŎŜǊƴŜŘ ΨǿƛŘŜ ŀŎŎŜǎǎ ǘƻ ƧǳǎǘƛŎŜΩΦ

27



Wide access to justice!
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¢ƘŜƴ ǘƘŜ ŎƻǳǊǘ ǊŜƳƛƴŘǎ ǳǎ ŀōƻǳǘ ǘƘŜ ǇǊƛƴŎƛǇƭŜǎΧ CƛǊǎǘ ƛǘ ǎǘŀǘŜǎΦΥ It is for each Member State to lay 
down, the detailed procedural rules governing actions for safeguarding rights which individuals 
derive from Union law. Which principle do we have here?

C-72/12, Altrip

44 Accordingly, it is in the light of that objective that the compatibility with Union law must be 
assessed of the conditions invoked by the national court that make it possible to determine, 
according to the national law at issue, whether a right has been impaired, as a necessary condition 
of the admissibility of those actions.

45 Where, there being no rules fixed in this sphere by Union law, it is for each Member State to 
lay down, in its legal system, the detailed procedural rules governing actions for safeguarding 
rights which individuals derive from Union law, those detailed rules (as pointed out in paragraph 
30 above), in accordance with the principle of equivalence, must not be less favourable than those 
governing similar domestic actions and, in accordance with the principle of effectiveness, must not 
make it in practice impossible or excessively difficult to exercise rights conferred by Union law 
(Bund für Umwelt und NaturschutzDeutschland, LandesverbandNordrhein-Westfalen, paragraph 
43).

C-115/09 Bund für Umwelt und Naturschutz Deutschland, Landesverband 
Nordrhein-Westfalen (Trianel Kohlekraftwerk Lünen) 

43 Lastly, it should also be recalled that where, in the absence of EU rules governing the matter, 
it is for the legal system of each Member State to designate the courts and tribunals having 
jurisdiction and to lay down the detailed procedural rules governing actions for safeguarding rights 
which individuals derive from EU law, those detailed rules must not be less favourable than those 
governing similar domestic actions (principle of equivalence) and must not make it in practice 
impossible or excessively difficult to exercise rights conferred by EU law (principle of effectiveness).
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The principle of procedural autonomy. 

This must be iƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘΧΦ ²ƘƛŎƘ ǇǊƛƴŎƛǇƭŜǎΚΚ  

C-72/12, Altrip

44 Accordingly, it is in the light of that objective that the compatibility with Union law 
must be assessed of the conditions invoked by the national court that make it possible to 
determine, according to the national law at issue, whether a right has been impaired, as a 
necessary condition of the admissibility of those actions.

45 Where, there being no rules fixed in this sphere by Union law, it is for each Member 
State to lay down, in its legal system, the detailed procedural rules governing actions for 
safeguarding rights which individuals derive from Union law, those detailed rules (as 
pointed out in paragraph 30 above), in accordance with the principle of equivalence, must 
not be less favourable than those governing similar domestic actions and, in accordance 
with the principle of effectiveness, must not make it in practice impossible or excessively 
difficult to exercise rights conferred by Union law (Bund für Umwelt und Naturschutz
Deutschland, LandesverbandNordrhein-Westfalen, paragraph 43).

C-115/09 Bund für Umwelt und Naturschutz Deutschland, Landesverband 
Nordrhein-Westfalen (Trianel Kohlekraftwerk Lünen) 

43 Lastly, it should also be recalled that where, in the absence of EU rules governing the 
matter, it is for the legal system of each Member State to designate the courts and 
tribunals having jurisdiction and to lay down the detailed procedural rules governing 
actions for safeguarding rights which individuals derive from EU law, those detailed rules 
must not be less favourable than those governing similar domestic actions (principle of 
equivalence) and must not make it in practice impossible or excessively difficult to exercise 
rights conferred by EU law (principle of effectiveness).
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The principle of equivalence and the principle of effectiveness! 

C-72/12, Altrip

44 Accordingly, it is in the light of that objective that the compatibility with Union law 
must be assessed of the conditions invoked by the national court that make it possible to 
determine, according to the national law at issue, whether a right has been impaired, as a 
necessary condition of the admissibility of those actions.

45 Where, there being no rules fixed in this sphere by Union law, it is for each Member 
State to lay down, in its legal system, the detailed procedural rules governing actions for 
safeguarding rights which individuals derive from Union law, those detailed rules (as 
pointed out in paragraph 30 above), in accordance with the principle of equivalence, must 
not be less favourable than those governing similar domestic actions and, in accordance 
with the principle of effectiveness, must not make it in practice impossible or excessively 
difficult to exercise rights conferred by Union law (Bund für Umwelt und Naturschutz
Deutschland, LandesverbandNordrhein-Westfalen, paragraph 43).

C-115/09 Bund für Umwelt und Naturschutz Deutschland, Landesverband 
Nordrhein-Westfalen (Trianel Kohlekraftwerk Lünen) 

43 Lastly, it should also be recalled that where, in the absence of EU rules governing the 
matter, it is for the legal system of each Member State to designate the courts and 
tribunals having jurisdiction and to lay down the detailed procedural rules governing 
actions for safeguarding rights which individuals derive from EU law, those detailed rules 
must not be less favourable than those governing similar domestic actions (principle of 
equivalence) and must not make it in practice impossible or excessively difficult to exercise 
rights conferred by EU law (principle of effectiveness).
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The member state must not make it in practice impossible or excessively difficult to exercise rights 
conferred by Union law.

C-72/12, Altrip

44 Accordingly, it is in the light of that objective that the compatibility with Union law must be 
assessed of the conditions invoked by the national court that make it possible to determine, 
according to the national law at issue, whether a right has been impaired, as a necessary condition 
of the admissibility of those actions.

45 Where, there being no rules fixed in this sphere by Union law, it is for each Member State to 
lay down, in its legal system, the detailed procedural rules governing actions for safeguarding 
rights which individuals derive from Union law, those detailed rules (as pointed out in paragraph 
30 above), in accordance with the principle of equivalence, must not be less favourable than those 
governing similar domestic actions and, in accordance with the principle of effectiveness, must not 
make it in practice impossible or excessively difficult to exercise rights conferred by Union law 
(Bund für Umwelt und NaturschutzDeutschland, LandesverbandNordrhein-Westfalen, paragraph 
43).

C-115/09 Bund für Umwelt und Naturschutz Deutschland, Landesverband 
Nordrhein-Westfalen (Trianel Kohlekraftwerk Lünen) 

43 Lastly, it should also be recalled that where, in the absence of EU rules governing the matter, 
it is for the legal system of each Member State to designate the courts and tribunals having 
jurisdiction and to lay down the detailed procedural rules governing actions for safeguarding rights 
which individuals derive from EU law, those detailed rules must not be less favourable than those 
governing similar domestic actions (principle of equivalence) and must not make it in practice 
impossible or excessively difficult to exercise rights conferred by EU law (principle of effectiveness).
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Thenthe court concludedthat A 11 leaves the Member States significant discretion to 
determine what constitutes impairment of a right. It futherƴƻǘŜŘ ǘƘŀǘ ά

C-72/12, Altrip

49 Nevertheless, it is unarguable that not every procedural defect will necessarily have 
consequences that can possibly affect the purport of such a decision and it cannot, 
therefore, be considered to impair the rights of the party pleading it. In that case, it does 
not appear that the objective of Directive 85/337 of giving the public concerned wide 
access to justice would be compromised if, under the law of a Member State, an applicant 
relying on a defect of that kind had to be regarded as not having had his rights impaired 
and, consequently, as not having standing to challenge that decision.

50 In that regard, it should be borne in mind that Article 10a of that directive leaves the 
Member States significant discretion to determine what constitutes impairment of a right 
(see, to that effect, Bund für Umwelt und Naturschutz Deutschland, Landesverband 
Nordrhein-Westfalen (TrianelKohlekraftwerk Lünen) , paragraph 55).

C-115/09 Bund für Umwelt und NaturschutzDeutschland, LandesverbandNordrhein-
Westfalen

55 It should be noted in that regard that, taken as a whole, Article 10a of Directive 
85/337 leaves the Member States a significant discretion both to determine what 
constitutes impairment of a right and, in particular, to determine the conditions for the 
admissibility of actions and the bodies before which such actions may be brought.
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if the applicant needs to prove that the circumstances of the case make it 
conceivable that the contested decision would have been different without the 
ǇǊƻŎŜŘǳǊŀƭ ŘŜŦŜŎǘ ƛƴǾƻƪŜŘΧΦΦ

Thiswould be a shiftingof the burdenof proof onto the person bringingthe action. 

C-72/12, Altrip

51 In those circumstances, it could be permissible for national law not to 
recognise impairment of a right within the meaning of subparagraph (b) of Article 
10a of that directive if it is established that it is conceivable, in view of the 
circumstances of the case, that the contested decision would not have been 
different without the procedural defect invoked.

52 It appears, however, with regard to the national law applicable in the case in 
the main proceedings, that it is in general incumbent on the applicant, in order to 
establish impairment of a right, to prove that the circumstances of the case make it 
conceivable that the contested decision would have been different without the 
procedural defect invoked. That shifting of the burden of proof onto the person 
bringing the action, for the application of the condition of causality, is capable of 
making the exercise of the rights conferred on that person by Directive 85/337 
excessively difficult, especially having regard to the complexity of the procedures in 
question and the technical nature of environmental impact assessments.
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That shifting of the burden of proof ƻƴǘƻ ǘƘŜ ǇŜǊǎƻƴ ōǊƛƴƎƛƴƎ ǘƘŜ ŀŎǘƛƻƴΧƛǎ 
capable of making the exercise of the rights conferred on that person by the 
directive excessively difficult especially having regard to the complexity of the 
procedures in question and the technical nature of environmental impact 
assessments.

C-72/12, Altrip

52 It appears, however, with regard to the national law applicable in the case in 
the main proceedings, that it is in general incumbent on the applicant, in order to 
establish impairment of a right, to prove that the circumstances of the case make 
it conceivable that the contested decision would have been different without the 
procedural defect invoked. That shifting of the burden of proof onto the person 
bringing the action, for the application of the condition of causality, is capable of 
making the exercise of the rights conferred on that person by Directive 85/337 
excessively difficult, especially having regard to the complexity of the procedures in 
question and the technical nature of environmental impact assessments.
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In the end the court cameto the conclusionthat A 11 is not precludingnational courtsfrom refusingto recognise
impairementof a right if it is establishedthat the contesteddecision would not havebeendifferent without the procedural
defect invokedby the applicant. But this is  ok ONLY if the court doesnot in anywaymake the burdenof proof fall on the 
applicant!

C-72/12, Altrip

53 Therefore, the new requirements thus arising under Article 10a of that directive mean that impairment of a right 
cannot be excluded unless, in the light of the condition of causality, the court of law or body covered by that article is ina 
position to take the view, without in any way making the burden of proof fall on the applicant, but by relying, where 
appropriate, on the evidence provided by the developer or the competent authorities and, more generally, on the case-file 
documents submitted to that court or body, that the contested decision would not have been different without the 
procedural defect invoked by that applicant.

54 In the making of that assessment, it is for the court of law or body concerned to take into account, inter alia, the 
seriousness of the defect invoked and to ascertain, in particular, whether that defect has deprived the public concerned of 
one of the guarantees introduced with a view to allowing that public to have access to information and to be empowered to 
participate in decision-making in accordance with the objectives of Directive 85/337.

55 As regards, in the second place, the condition that a substantive legal position of the applicant should be affected, the 
fact remains that the national court has not itself provided any details of what constitutes that condition and that nothing in 
the grounds of the order for reference enables the Court to determine whether examining that condition would be useful 
for resolving the dispute in the main proceedings.

56 In those circumstances, there is no need for the Court to give a ruling, that being so, on the issue of whether Union law 
precludes that condition.

57 Accordingly, the answer to Question 3 is that subparagraph (b) of Article 10a of Directive 85/337 must be interpreted 
as not precluding national courts from refusing to recognise impairment of a right within the meaning of that article if it is 
established that it is conceivable, having regard to the circumstances of the case, that the contested decision would not 
have been different without the procedural defect invoked by the applicant. None the less, that will be the case only if the 
court of law or body hearing the action does not in any way make the burden of proof fall on the applicant and makes its 
ruling, where appropriate, on the basis of the evidence provided by the developer or the competent authorities and, more 
generally, on the basis of the case-file documents submitted to that court or body, taking into account, inter alia, the 
seriousness of the defect invoked and ascertaining, in particular, whether that defect has deprived the public concerned of 
one of the guarantees introduced with a view to allowing that public to have access to information and to be empowered to 
participate in decision-making, in accordance with the objectives of Directive 85/337.
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.ǳǘ ǘƘŜƴΧ ǿƘŀǘ ǘƻ ŀŎǘǳŀƭƭȅ do when you discover that there is a lack of compliance 
with EU environmental law?

This was, to some degree,  addressed in the Delena Wells-case. 

The Wells caseconcerned the grant of a consent for mining operations. No 
environmental impact assessment had been carried out as it should. 

The CJEU considered the scope of the obligation to remedy the failure to carry out 
an environmental impact assessment.

The court states that it is clear from settled case-law  that under the principle of 
cooperation in good faith; Member States are required to nullify the unlawful 
consequences of a breach of Community law 

(see, in particular, Case 6/60 Humblet[1960] ECR 559, at 569, and Joined Cases C-
6/90 and C-9/90 Francovich and Others[1991] ECR I-5357, paragraph 36). Such an 
obligation is owed, within the sphere of its competence, by every organ of the 
Member State concerned (see, to this effect, Case C-8/88 Germanyv Commission
[1990] ECR I-2321, paragraph 13). 
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Lǘ ŦƛǊǎǘ ƘŜƭŘ ǘƘŀǘ Ψthe competent authorities are obliged to take, general or 
particular measures necessaryt to ensure that projects are examined in order to 

determine whether they are likely to have significant effects on the 

environment and, if so, to ensure that they are subject to an impact assessmentΩ 
(Case C-201/02 Wells, paragraph 65. ). 
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¢ƘŜƴ ƛǘ  ƴƻǘŜŘ ǘƘŀǘ Ψ(i)t is for the national court to determine whether it is possible 
under domestic law for a consent already granted to be revoked or suspended in 
order to subject the project to an assessment of its environmental effectsΩ Φ !ƴŘ 
also, if the affected individual so agrees, to examine whether it is possible for the 
individual to claim compensation for the harm suffered. 

Thus; according to the CJEU, revocation or suspension or compensation (if 
ŀŎŎŜǇǘŜŘύΧΦΦ 

(Case C-201/02 Wells, paragraph 69 ).T

Thus he CJEU saw the suspension or revocation of the contested consent as being 
a step towards fulfilling an omitted requirement, namely the undertaking of an 
environmental impact assessment (Case C-201/02 Wells, paragraph 69 ). 
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Thus; according to the CJEU, revocation or suspension or compensation (if 
accepted) would be steps towards fulfilling the omitted requirement of 
undertaking an EIA. 

(Case C-201/02 Wells, paragraph 69 ).

Thus he CJEU saw the suspension or revocation of the contested consent as being 
a step towards fulfilling an omitted requirement, namely the undertaking of an 
environmental impact assessment (Case C-201/02 Wells, paragraph 69 ). 
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The we have the Boxus (and Solvay cases). The Parliament of the Belgian Region of 
Wallonia had adopted by legislative decree a number of development consents for 
certain important infrastructure projects. 

Normally those consents are adopted by the executive after an appropriate 
environmental impact assessment. 
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The (desired) effect under Belgian law was that the Supreme Administrative Court 
(the "Council of State") no longer had jurisdiction on challenges against the 
development consents, because its jurisdiction extends only to executive acts, not 
legislative acts. 

However; the Belgian Constitutional Courtis competent for challenges against 
legislative acts, but the legal basis for such challenges is limited, and is not possible 
to extend to the review of the quality of an environmental impact assessment. 

¢Ƙƛǎ ΨƧǳŘƛŎƛŀƭ ƎŀǇΩ ǿŀǎ ŎƘŀƭƭŜƴƎŜŘ ōȅ .ŜƭƎƛŀƴ ŎƛǘƛȊŜƴǎ ŀƴŘ ǘƘŜ .ŜƭƎƛŀƴ ŎƻǳǊǘǎ όǘƘŜ 
Constitutional Court in Solvayand the Supreme Administrative Court in Boxus), 
referred the issue to the Court of Justice in a preliminary ruling. 
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First the CJEU states that according to the directive, it is ok to adopt projects by a 
legislative act, provided that certain criteria is fulfilled.

In Boxus, and Solvay, the CJEU considered how a national court should deal with a 
situation where national legislation did not meet the criteria to justify the non-
application of environmental impact assessment requirements. It ruled that the 
national court should be ready to set aside the flawed legislation (Joined Cases C-
128/09 to C-131/09, C-134/09 and C-135/09 Boxus, paragraph 57; and Case C-
182/10 Solvay and others, paragraph 52. ). 

In Stadt Wiener Neustadt the CJEU considered that national legislation which could 
frustrate the possibility to obtain an effective remedy of the kind referred to in 
Wells was incompatible with the requirements of the Environmental Impact 
Assessment Directive, 2011/92/EU (Case C-348/15 Stadt Wiener Neustadt, 
paragraphs 45 to 48. ). It was for the national court to ascertain this (Case C-348/15 
Stadt Wiener Neustadt, paragraph 31. ). 
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Lǘ ŀƭǎƻ ǎǘŀǘŜǎ ǘƘŀǘ ƛǘ ƛǎ ƴƻǘ ƻƪ ǘƻ Ƨǳǎǘ ǎƛƳǇƭȅ άǊŀǘƛŦȅέ ŀƴ ŀŎǘ ǿƛǘƘƻǳǘ ŀ ǎǳōǎǘŀƴǘƛǾŜ 
legislative process that fulfill the ciriteria. 

In Boxus, and Solvay, the CJEU considered how a national court should deal with a 
situation where national legislation did not meet the criteria to justify the non-
application of environmental impact assessment requirements. It ruled that the 
national court should be ready to set aside the flawed legislation (Joined Cases C-
128/09 to C-131/09, C-134/09 and C-135/09 Boxus, paragraph 57; and Case C-
182/10 Solvay and others, paragraph 52. ). 

In Stadt Wiener Neustadt the CJEU considered that national legislation which could 
frustrate the possibility to obtain an effective remedy of the kind referred to in 
Wells was incompatible with the requirements of the Environmental Impact 
Assessment Directive, 2011/92/EU (Case C-348/15 Stadt Wiener Neustadt, 
paragraphs 45 to 48. ). It was for the national court to ascertain this (Case C-348/15 
Stadt Wiener Neustadt, paragraph 31. ). 
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But what to do for the national court? Well, the CJEU ruled that the national court 
should be ready to set aside the flawed legislation(Joined Cases C-128/09 to C-
131/09, C-134/09 and C-135/09 Boxus, paragraph 57; and Case C-182/10 Solvay 
and others, paragraph 52. ). 
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In the case Stadt Wiener Neustadt there were proceedings between the Stadt 
Wiener Neustadt and the Niederösterreichische Landesregierung, concerning a 
decision. Niederösterichichische  landesregierung took the view that the operation 
of a substitute fuel treatment plant should be regarded as authorised.

Stadt Wiener Neustadt argued that the provision the decision was based on runs 
counter to EU law.  In particular, the conditions under national law for exclusion of 
a project from the scope of e EIA directive are not satisfied in the main proceedings

In Stadt Wiener Neustadt the CJEU considered that national legislation which could 
frustrate the possibility to obtain an effective remedy of the kind referred to in 
Wells was incompatible with the requirements of the Environmental Impact 
Assessment Directive, 2011/92/EU (Case C-348/15 Stadt Wiener Neustadt, 
paragraphs 45 to 48. ). It was for the national court to ascertain this (Case C-348/15 
Stadt Wiener Neustadt, paragraph 31. ). 
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The court starts it reasoning in settled case law!

Member states are required to make good any harm caused by the failure to carry out an 
EIA. 

пр CǳǊǘƘŜǊƳƻǊŜΣ ƛǘ ƛǎ ǘƘŜ /ƻǳǊǘΩǎ ǎŜǘǘƭŜŘ ŎŀǎŜ-law that the Member State is likewise 
required to make good any harm caused by the failure to carry out an environmental 
impact assessment (judgment of 7January 2004, Wells, C-201/02, EU:C:2004:12, 

paragraph66).

46 To that end, the competent authorities are obliged to take all general or particular 
measures for remedying the failure to carry out such an assessment (judgment of 
7 January 2004, Wells, C-201/02, EU:C:2004:12, paragraph68).

47 In that regard, it must be stated that, although the conditions for such an action for a 
remedy, in particular those concerning whether the unlawfulness in its entirety must be 
regarded as wrongful and those concerning the conditions for establishing a causal link, in 
the absence of any provision of EU law, stem from national law and although such an 
action may, as is clear from the settled case-law of the Court, be restricted to a certain 
period, provided that the principles of equivalence and effectiveness are observed, the 
fact remains that that action must, by virtue of the principle of effectiveness, be able to be 
carried out on reasonable conditions.

48 It follows from the foregoing that, if a national provision prevents, on expiry of a 
given time limit, any action for a remedy of a breach of the obligation to assess effects on 
the environment set out in Article2(1) of Directive 85/337 while the time limit for bringing 
proceedings placed on the action for a remedy has not expired, it would be incompatible 
with EU for that reason as well.
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