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The principle of national
procedural autonomy.
"national procedural responsibility”

Where no relevant EU rules exist; national law
determines the conditions for enforcement of EU
rigths.

Case 6/60 Humblet v. Belgium

Itis the responsibility of the Member States to determine the
procedural conditions under which EU rights are to be
protected.

If there is no EU rules to govern a certain matter: it is for the legal system of each
Member State to designate the courts and tribundtiss for the national legal

system to determine how to protect the interests of a person adversely affected by

an infringement of EU law. This also means that it is the responsibility of the

Member States to determine the procedural conditions under which EU rights are

to be protected. According to Craig/de Burca, authors have suggested that instead
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The principle of national
procedural autonomy.
"national procedural responsibility”

Where no relevant EU rules exist; national law
determines the conditions for enforcement of EU
rigths. case 6/60 Humblet v. Belgium

1. The principle of equivalence

Non discrimination: the remedies and forms of action available to
ensure the observance of national law must be made available in
the same way to ensure the observance of EU law.

Then, over time, the CJEU has imposed requirements on national law. First of all:
the principle of equivalence

This principle was mentioned several times yesterday, especially during the case

study - when discussioning the ENGOs and the fees put on them. It is mainly about
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enforcement of law. The remedies and forms of action available to ensure the
observance of national law must be made available in the same way to ensure the
observance of EU law.



The principle of national
procedural autonomy.
"national procedural responsibility”

Where no relevant EU rules exist; national law
determines the conditions for enforcement of EU
rigths. case 6/60 Humblet v. Belgium

1. The principle of equivalence

And the emergence of requirements of

- proportionaity,
- adequacy Case 222/84 Johnston v Chief Constable
- effectiveness of the RUC
Case 222/86 UNECTEF v Heylens
Case C-327/02 Panayotova v. Minister
/ voor Vreemdelingenzaken en Integratie
- H
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Case 222/84ohnston v Chief Constable of the RUC
Case 222/86 UNECTEHeylens
Case €327/02Panayotova v. Minister voor Vreemdelingenzaken en Integratie
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The principle of national
procedural autonomy.
"national procedural responsibility”

Where no relevant EU rules exist; national law
determines the conditions for enforcement of EU
rigths. case 6/60 Humblet v. Belgium

1. The principle of equivalence |2, The effectiveness requirement:

The requirement that national remedies must secure the
effectivness of EU rigths

C-213/89 R v Secretary of State for Transport, ex p Factortame Ltd
/ﬁ(\ L]

And then; in the rather famous case Factortame, the courts emphasis is firmly on
the requirement of effeciveness of EU law, rater than on the primarly role of
national procedural law.



Balancing effective judicial
protection and national
procedural autonom

National courts must weigh the requirements of

effectiveness and equivalence.in‘the light of the
aim and function- of the national rule.

C-312/93 Peterbroeck
C-430-431/93 Van Schijndel

In the cases Peterbroeck and Van Schijndel the CJEU declared that national courts
must weigh the requirements of effectiveness and equivalence in the light of the
aim and funcion of the national rule.



Balancing effective judicial

protection and national s =
procedural autonomy r |

The principle of cooperation in good faith (TEU article 4(3))

Pursuant to the principle of sincere cooperation, the Union
and the Member States shall, in full mutual respect, assist each
other in carrying out tasks which flow from the Treaties.

The Member States shall take any appropriate measure,
general or particular, to ensure fulfilment of the obligations
arising out of the Treaties or resulting from the acts of the
institutions of the Union.

The Member States shall facilitate the achievement of the
Union’s tasks and refrain from any measure which could
jeopardise the attainment of the Union's objectives.

Whenit comesto weightingandbalancingzffective jutliciabprotentionand
national pracedusahationemy aef ofithednast popertanthe thenpipnciygle of
cooperaiioniinggodddaith.



Balancing effective judicial
protection and national
procedural autonomy
The principle of cooperation in good faith (TEU article 4(3))

'Prevent breaches before they occur '

!A requirément on every organ of I "M S obliged to refrain from taking any

a Member State to nullify the measures that can seriously
unlawful consequences of a compromise the attainment of a result
breach of EU law | prescribed by EU environmental law
C-201/02 Wells, p 64 and 65. C-129/96 Inter-Environnement Wallonie, p 45.

The legal systems of the Member States must provide for

effective remedies that comply with these requirements.

It is also necessary for a national court to consider effective
remedies/reliefs where the conduct of a public authority is found
i to be contrary to EU law!

FromTheprinciple of cooperationin goodfaith the court has derived a requirement on every organ of a
Member State to nullify the unlawful consequences of a breach of EU law. Member States are therefore
obliged to refrain from taking any measures that can seriously compromise the attainment of a result
prescribed by EU environmental law.

Alsoto preventbreachesbeforethey occur. As a result; the legal systems of the Member States must provide
for effective remedies that comply with these requirements.

And. it isalsonecessaryor a nationalcourtto considereffectiveremediedreliefs wherethe conductof a
publicauthority is foundto be contraryto EUlaw!

G201/02

64. As to that submission, it is clear from settled ctese that under the principle of cooperation in good
faith laid down in Article 10 EC the Member States are required to nullify the unlawful consequences of a
breach of Community law (see, in particular, Case 6f6fhblet[1960] ECR 559, at 569, and Joined Cases C
6/90 and @9/90 Francovickand Other§1991] ECR8357, paragraph 36). Such an obligation is owed, within
the sphere of its competence, by every organ of the Member State concerned (see, to this effect;8&&e C
Germany Commissiorfi1990] ECR2321, paragraph 13).

65. Thus, itis for the competent authorities of a Member State to take, within the sphere of their
competence, all the general or particular measures necessary to ensure that projects are examined in order to
determine whether they are likely to have significant effects on the environment and, if so, to ensure that they
are subject to an impact assessment (see, to this effect, Ga2¢96 Kraaijevelcand Other§1996] ECR |

5403, paragraph 61, anVWF and Othetscited above, paragraph 70). Such particular measures include,
subject to the limits laid down by the principle of procedural autonomy of the Member States, the revocation
or suspension of a consent already granted, in order to carry out an assessment of the environmental effects
of the project in question as provided for by Directive 85/337.

(Case €129/96Inter-Environnement Wallonjgaragraph5.).

45. Although the Member States are not obliged to adopt those measures b#fesnd of the period

prescribed for transposition, it follows from the secoparagraphofArticle 5 in conjunction with the third
paragraph of Article 189 of thEreatyandfrom the directive itself that during that period they must refrain

from takinganymeasures liable seriously to compromise the result prescribed.



Balancing effective judicial
protection and national
procedural autonom

National procedures relating.to the application of
EU law should not be less favourable than those

governing similar domestic situations (principle
of equivalence) or render virtually impossible or
excessively difficult'the exercise of rights

conferred by EU law (principle of effectiveness)

Case C-201/02 Wells p 67

In the case of Delena Wells, the court ruled thNational procedures relating to

the application of EU law should not be less favourable than those governing
similar domestic situations (principle of equivalence) or render virtually impossible
or excessively difficult the exercise of rights conferred by EU law (principle of
effectiveness)Case €01/02Wellsp 67.

67. The detailed procedural rules applicable are a matter for the domestic legal
order of each Member State, under the principle of procedural autonomy of the
Member States, provided that they are not less favourable than those governing
similar domestic situations (principle of equivalence) and that they do not render
impossible in practice or excessively difficult the exercise of rights conferred by the
Community legal order (principle of effectiveness) (see to this effect, inter alia,
Case €312/93 Peterbroeck1995] ECR4599, paragraph 12, and Cas@&98

Preston and Othef2000] ECR3201, paragraph 31).

10
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4 EUropean . Expecy
TTEaLY Article 19 (1) TEU  NResults

U-

treat

Member States shall provide remedies
sufficient to ensure effective legal
protection in the fields covered by Union

National procedures relatindaw.
the application of EU law....

...should not be less favourable principle of equivalence
than those governing similar
domestic situations Case C-201/02 Wells p 67

...shoud not render virtually principle of effectiveness
impossible or excessively difficult

the exercise of rights conferred by
EU law

The judgment in Delena Wells was delivered in 2004. Since 2009 there has been
an explicit requirement in the treaty for Member States to provide remedies
sufficient to ensure effective legal protection in the fields covered by Union law.



Balancing effective judicial
protection and national
procedural autonomy

"national procedural responsibility”

The principle of the procedural autonomy

The detailed
procedural rules
applicable to effective
remedies are a matter
for the domestic legal
order of each
Member State

principle of equivalence

principle of effectiveness

C-201/02 Wells, p 67
C-420/11 Leth, p 38

“ERA

In summary: The detailed procedural rules applicable to effective remedies are a matter
for the domestic legal order of each Member State

Provided thatthe national procedural rules are not lessourablethan those governing
similar domestic situations (principle of equivalence) and that they do not render
impossible in practice or excessively difficult the exercise of rights conferred by the EU
legal order (principle of effectiveness)

Case €01/02Wells

67. The detailed procedural rules applicable are a matter for the domestic legal order of
each Member State, under the principle of procedural autonomy of the Member States,
provided that they are not ledavourablethan those governing similar domestic situations
(principle of equivalence) and that they do not render impossible in practice or excessively
difficult the exercise of rights conferred by the Community legal order (principle of
effectiveness) (see to this effect, inter alia, Cas¥12/93 Peterbroecf1995] ECR4599,
paragraph 12, and Case78/98 Preston and Othef2000] ECR3201, paragraph 31).

G420/11Leth paragraph 38.

38 The detailed procedural rules that are applicable are a matter for the domestic legal
order of each Member State, under the principle of procedural autonomy of the Member
States, provided that they are not lefssrourablethan those governing similar domestic
situations (principle of equivalence) and that they do not render impossible in practice or
excessively difficult the exercise of rights conferred by the European Union legal order
(principle of effectiveness) (s&¥ells paragrapt67).

12



Balancing effective judicial
protection and national
procedural autonomy

As summarized in C-416/10 Krizan p 85:

In the absence of rules laid down in this field by
European Union law, the detailed procedural rules
designed to ensure the protection of the rights which
individuals acquire under European Union law are a
matter for the legal order of each Member State,
provided, however, that they are not less favourable than
those governing similar domestic situations (principle of
equivalence) and that they do not render impossible in
practice or excessively difficult the exercise of rights
conferred by the European Union legal order (principle of
effectiveness)

CKA& A& faz2 OGSNBR ¢Sttt adzYYIENAT SR Ay VYN
And also the wording shows very well that there is more a question of national
procedural responsibility tha procedural autonomy.

(Case €312/93 Peterbroeck1995] ECR4599, paragraph 12, and Cas&13/10
VALE Epitéf2012] ECR, paragraph 48 and the ease cited).

86 So far as concerns the principle of equivalence, this requires that all the rules
applicable to actions apply without distinction to actions based on infringement of
European Union law and those based on infringement of national law (see, inter
alia, Case-691/10Littlewoods Retail and Othef2012] ECR, paragra@i, and

Case 249/11Byanko\2012] ECR, paragraph 70). It is therefore for the national
court to determine whether national law allows procedural flaws of a comparable
internal nature to be rectified during the administrative procedure at second
instance.

87 As regards the principle of effectiveness, while European Union law cannot
preclude the applicable national rules from allowing, in certain cases, the
regularisation of operations or measures which are unlawful in the light of
European Union law, such a possibility is subject to the condition that it does not
offer the persons concerned the opportunity to circumvent the European Union
rules or to dispense with applying them, and that it should remain the exception
(Case 15/06 Commissiow Ireland[2008] ECR4911, paragraph 57).

13



Balancing effective judicial
protection and national
procedural autonomy

The principle of the procedural autonomy

The detailed

procedural rules

applicable to effective

remedies are a matter

for the domestic legal

Article 47(1) of the order of each

Charter of Fundamental | Member State
Rights of the EU

enshrines the right to an effective
remedy C-71/14 East Sussex, p 52

principle of equivalence

principle of effectiveness

The court has also relied on standards deriving from Article 47(1) of the Charter of

Fundamental Rights of the EU which enshrines the right to an effective remedy (C
71/14 East Susseyaragraph 52 ).

14



Balancing effective judicial
protection and national
procedural autonomy

\f;""/.\cq"‘\)

Aarhus Convention Y| &/ N §

I ) Effective Remedies

Reliefs

f

ERA

Also rhe Aarhus Convention refers to effective remedies (sometimes referred to as

ANBft ASTac¢o o
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Balancing effective judicial
protection and national
procedural autonomy

p/ :".‘,/.\ cq.‘_‘\q

“

Aarhus Convention \\/‘; ) PV
AN

A

Effective Remedies

Article 9 (4) Reliefs

4. In addition and without prejudice to paragraph 1
above, the procedures referred to in paragraphs 1, 2
and 3 above shall provide adequate and effective
remedies, including injunctive relief as appropriate,
and be fair, equitable, timely and not prohibitively
expensive. Decisions under this article shall be
given or recorded in writing. Decisions of courts,
and whenever possible of other bodies, shall be
publicly accessible.

Article 9(4) requires that judicial review procedures to challenge decisions, acts
YR 2YAdaArAzya akKkfft LINRPDARS | Rifuliciee G S |y
reliefQ & | LILINBLINAI (S o

(This is an supplementary requirement to those of Article 9(1),(2) and (3) of the
Aarhus Convention.)

16



The effects of
procedural defects

How to acutally do that???

What do you do as a judge in a national cour when you
discover a procedural defect?

Does the procedural defect need to have any effect?

“ERA

But how to acutally do that??? What do you do as a judge in a national cour when
you discover procedural defects?

17



The efffects of

procedural defects
C-72/12, Altrip

Gemeinde Altrip

(municipality of Altrip), | I | the Land Rheinland-Pfalz
the civil-law company . ] .
Gebriider H&rt GbR and (Rhineland-Palatinate)

Mr. Schneider Proceedings concerning a decision
approving plans to construct a flood
retention scheme covering over
320 hectares of a former Rhine
floodplain

Polders

We will look at this through the Altrip case. Here we had a proceeding concerning a
decision approving plans to construct a flood retention scheme covering over
320hectares of a former Rhine floodplain

G72/12, Altrip

2  The request has been made in proceedings between the Gemeinde Altrip
(municipality of Altrip), the civibw company Gebrider Hort GbR and

Mr Schneider, and the Land RheinlaRtialz (Rhinelanéalatinate) concerning a
decision approving plans to construct a flood retention scheme covering over
320hectares of a former Rhine floodplain.

18



The effects of

procedural defects
C-72/12, Altrip

Brought an action

Verwaltungsgericht
(Administrative Court)

Owners or tenants of land located

o f
I Seeking the annulment of the

decision approving plans to
construct that work

the environmental impact
assessment was inadequate.

Some owners or tenants, affected by the project, brought an action (before the
Administrative Court) seeking the annulment of the decision. They claimed that
the environmental impact assessment carried out beforehand was inadequate.

G72/12, Altrip

16 The applicants, who are all affected by the project as owners or tenants of

land located within the area acquired for the work in question for public purposes,
brought an action before the Verwaltungsgericht (Administrative Court) seeking

GKS Fyydz YSYyGd 2F GKS NBIA2Y I | dziK2NR(Ge@
that work. In challenging that decision, they claimed that the environmental impact
assessment carried out beforehand was inadequate. Their action having been
dismissed, they lodged an appeal with the Oberverwaltungsgericht Rheiizl
(RhinelandPalatinate Higher Administrative Court).

19



The effects of

procedural defects
C-72/12, Altrip

Oberverwaltungsgericht Rheinland-Pfalz
(Rhineland-Palatinate Higher

Polders

Dike relocatinn

Applicants, affected by the project as
owners or tenants of land located within
the area acquired for the work in question

fgné,-

'Verwaltungsgericht
(Administrative Court)

Seeking the annulment of the
regional authority’s decision
approving plans to construct that
work, claiming that

the environmental impact
assessment was inadequate.

¢KSANI I LISt & ¢SNB
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The effects of

procedural defects
C-72/12, Altrip

Oberverwaltungsgericht Rheinland-Pfalz
(Rhineland-Palatinate Higher

owners or tenants of land located within
the area acquired for the work in question

approving plans to construct that
work, claiming that
/ the environmental impact

- = assessment was inadequate.

It was dismissed because national law provided that an action may be brought only
in the case of a pure and simple failure to carry out an environmental assessment!
In this case it was a question of a mere irregularity in the environmental
assessment.

21



The effects of
procedural defects

Bundesverwaltungs-
gericht (Federal &~
Administrative
Court)

Polders

COUR DE Justice
owners or tenants of DE LUN‘O‘\

Applicants, affected

the area acquired fo

EUROPEENNE

assessment was inadequate.

The case ended up in the European Union Court of Justice!

G72/12, Altrip

17 TheOberverwaltungsgerichRheinlandPfalz dismissed that appeal, taking the view, in particular, that the applicants had no right to
appeal since, under paragraph 5(1) of tiemwRG they might not plead irregularities affecting the environmental impact assessment carried
out as part of an official procedure initiated before 23ne 2005. In any case, tiberverwaltungsgerichéxpressed doubts as to the
admissibility of the proceedings on the ground that paragraph 4(3) oUﬂmeQ)rowdes that an action may be brought only in the case of
a pure and simple failure to carry out an environmental assessment and would therefore not apply in the case of a méagtyrrieghe
environmental assessment.

18 The applicants in the main proceedings then lodged an appeal on a point of law wButitesverwaltungsgerici{federal
Administrative Court). That court is uncertain whether the interpretation of paragraph 5(1) dfnieRGas precluding the application of
that law to administrative procedures initiated before 28ne 2005, even though, as in the present case, the decisions rgsutim such
procedures have been adopted after that date, accords with Directive 2003/35 when under Atrticle 6 of the latter the dalenef 2005 is
simply the date of expiry of the period allowed for transposing that directive into national law.

19 The referring court is also uncertain whether paragraph 4(3) olirevRG which limits the right of action to that situation alone in
which an environmental assessment has quite simply not been carried out, correctly transposes Article 10a of Directivet8&i3@tuires
a right of action making it possible to challenge the legality of decisions vitiated by procedural irregularities. lestiyrttseeks to
ascertain whether the caskaw consistently applied by the national courts is compatible with that right, given that it hcddishté rights of a
person concerned by a project subject to the carrying out of an environmental assessment may be impaired only if trereaidiakc
between the procedural irregularity and the final result of the planning approval decision that adversely affects him.

20 Inthose circumstances thBundesverwaltungsgerichiecided to stay the proceedings and to refer the following questions to the Court
of Justice for a preliminary ruling:

WYm dis Article 6(1) of [Directive 2003/35] to be interpreted as meaning that Member States were required to declareshef métional
law adopted in implementation of Article 10a of [Directive 85/337] applicable also to those administrative developmentt gmosedures
which had been initiated before 2Fine 2005 but in which development consents were not issued until after that date?

2. If Question 1 is answered in the affirmative:

Is Article 10a of [Directive 85/337] to be interpreted as meaning that Member States were required to extend the appliofabiitrules of
national law adopted in implementation of that article for the purpose of challenging the procedural legality of a dezisidnde cases in
which an environmental impact assessment was carried out but was irregular?

3. If Question 2 is answered in the affirmative:

In cases in which, in accordance with subparagraph (b) of the first paragraph of Article 10a of [Directive 85/337], tietrativein
procedural law of a Member State lays down in principle that access to a judicial review procedure for members of tlemetied is
conditional upon maintaining the impairment of a right, is Article 10a of [Directive 85/337] to be interpreted as meaning

(a) that a challenge before a court to the procedural legality of decisions to which the provisions of that directiveeldtieho public .
LI NIAOALI GA2Y FNB FLILXAOFO0ES OFly 0SS &d200Saatdz | yRcadeltereisaz (KS RSOA
definite possibility that the contested decision would have been different without the procedural |rregu|ar|ty and if, sentleetime, that
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(b) that, in judicial proceedings challenging the procedural legality of decisions to which the provisions of thatediedating to public
participation are applicable, it must be possible for procedural irregularities to lead to annulment on a greater scale?

If it is necessary to answer the above question as in (b):

What substantive requirements must apply to procedural |rregu|ar|t|es in order for these to_be taken into account inofemoapplicantin -~~~
2dzRAOAIf LINBOSSRAyIa OKFttSy3aAay3d GKS LINROSRdNIt €S3IrftAadte 2F G4KS RSO
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The efffects of
procedural defects
C-72/12, Altrip

Is the right of action limited to that situation alone in which an
environmental assessment has quite simply not been carried out?

Article 10a (11) of the Directive has in no way
restricted the pleas that may be put forward in
support of such an action.

(C-115/09 Bund fur Umwelt und Naturschutz Deutschland, Landesverband
Nordrhein-Westfalen (Trianel Kohlekraftwerk Linen) , p 37)
[ 'm

“ERA

First of all, the court stated; Article 11 does not restrict the pleas that may be put
forward!

G72/12, Altrip

36 In providing that the decisions, acts or omissions referred to therein must be
actionable before a court of law through a review procedure to challenge their
substantive or procedural legality, the first paragraph of Article 10a of
Directive85/337 has in no way restricted the pleas that may be put forward in
support of such an action (Casel £5/09Bund fir Umwelt und Naturschutz
Deutschland, Landesverband Nordrh@festfalen (Trianel Kohlekraftwerk Liinen)
[2011] ECR3673, paragraph 37).

G115/09Bund fur Umwelt und Naturschutz Deutschland, Landesverband
NordrheinWestfalen (Trianel Kohlekraftwerk Linen)

37 First of all, it should be noted that the first paragraph of Article 10a of
Directive 85/337 provides that the decisions, acts or omissions referred to in that

I NOHAOES Ydzald o6S IOGA2ylo6fS 0SF2NB + O
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pleas that could be put forward in support of such an action.
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The effects of
procedural defects
C-72/12, Altrip

Objective mentioned in A 11:
“Ensuring wide access to courts of law”

Then the court reminds us of the principles and objectives of the directive.

G72/12, Altrip

37 The provisions of national law transposing that provision may not limit their
applicability solely to cases in which the legality of a decision is challenged on the
ground that no environmental impact assessment has been carried out. Excluding
that applicability in cases in which, having been carried out, an environmental
impact assessment is found to be vitiated by defectyen serious defects

would render largely nugatory the provisions of Directive 85/337 relating to public
participation.Such exclusion would therefore run counter to the objective of
ensuring wide access to courts of law as mentioned in Article 10a of that
directive.

24



The effects of
procedural defects
C-72/12, Altrip

Article 11 precludes the Member States from
limiting the applicability solely to cases in which
the legality of a decision is challenged on the
ground that no environmental impact assessment
was carried out, while not extending that
applicability to cases in which such an assessment

was carried out but was irregular.

Not only cases where no EIA was carried out
Also cases where EIA was carreid out but was irregular

Then it states that Article 1recludesthe Member States fronimiting the
applicability solely to cases in which the legality of a decision is challenged on

the ground that no environmental impact assessment was carried ,outile not
extending that applicability to cases in which such an assessment was carried out
but was irregular.

G72/12, Altrip

38 Inthose circumstances, the answer to Question 2 is that Article 10a of
Directive85/337 must be interpreted as precluding the Member States from
limiting the applicability of the provisions transposing that article solely to cases in
which the legality of a decision is challenged on the ground that no environmental
impact assessment was carried out, while not extending that applicability to cases
in which such an assessment was carried out but was irregular.

25



The effects of
procedural defects
C-72/12, Altrip p 39

[~ Must the irregularity affect

Procedural sie
irregularity D ecision l
Substantive legal position
Must there be a real possibility ‘

that the decision would have
been different without the
procedural irregularity?

Applicant

Correct procedure Decision

/ 'm "The question of conditionality”

Then the court moved on to procedural irregularities and how much member
states may require concerning theéfect of aprocedural defect.

Is itnecessaryhat the contesteddecision would have been different without the
procedural irregularity?So,that we now haveone decisionfollowinga procedural
irregulariy¢ whichwould havebeena different decisiorif we hada correct
procedure

AND:in order for theapplicantto challeng: RS OA & A 2 ¥ X

Must thisirregularity of the contested decisioraffecta substantive legal position
of the applicant?

Thisuseto becalledé (i guBstionof conditionalitye ®

39 Inview of the answer to the second question, it is necessary to examine the
third question, in which the referring court asks, in essence, whether Article 10a of
Directive 85/337 is to be interpreted as precluding decisions of national courts that
make the admissibility of actions subject to cumulative conditions requiring the
person bringing the action, in order to establish that a right has been impaired
within the meaning of that article, to prove that the procedural defect invoked is
such that, in the light of the circumstances of the case, there is a possibility that
the contested decision would have been different were it not for the defect and
that a substantive legal position is affected thereby.

26



The efffects of

procedural defects
C-72/12, Altrip p 43

determine

/

“ERA

For the member states to

et

giving the public concerned

—

Contitions of admissibility:

The applicant’s having ‘a
sufficient interest in
bringing the action’

The applicant’s maintaining
‘the impairment of a
right’.
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the national legislation. Meaning; this is for the member states to determine! Here the court refers Toidinelcase But
when deciding on this, Member States must determine consistentlyiithS 206 2SOGAGS 2F IA DAY 3

Guess what???

72/12Altrip

42 When answering the question whether the cumulative criteria as applied by decisions of national courts in order to
determine whether an action is admissible are compatible with the requirements of Atfiel@f Directive 85/337, it is to
be borne in mind that thagrticle provides for fwo pOSSIbI|ItIeS as regar s the conditiong of that admissibilttye
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the national legislation (see, to that effe@undfiir Umwelt undNaturschutzDeutschlandl.andesverbantlordrhein

Westfalen paragraph 38).

C-115/09 Bund fiir Umwelt und Naturschutz Deutschland, Landesverband Nordrhein-Westfalen (Trianel

Y I_&suffiiént inde2egtiR Bringhng tfd:

Kohlekraftwerk Liinen) (Trianel Kohlekraftwerk Liinen)

38 With regard to the conditions for the admissibility
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43  The first sentence of the third para%raph of Article 10a of Directive 85/337 further states that what constitutes

impairment of a rights to be determined

y the Member States consistently with the objective of giving the public

concerned wide access to justi¢Bundfur Umwelt undNaturschutzDeutschlandl.andesverban#lordrheirWestfalen
paragraph 39).

C-115/09 Bund fiir Umwelt und Naturschutz Deutschland, Landesverband Nordrhein-Westfalen (Trianel

Kohlekraftwerk Liinen)

39 The first sentence of the third paragraph of Article 10a of Directive 85/337 further states that what constitutes a
sufficient interest and impairment of a right is to be determined by the Member States consistently with the objective of
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The effects of

procedural defects
C-72/12, Altrip p 43

For the member states to
determine il

giving the public concerned

—

Contitions of admissibility:

The applicant’s having ‘a
sufficient interest in
bringing the action’

The applicant’s maintaining
‘the impairment of a
right’.

wide access to justice.

Wide access to justice!
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The effects of

procedural defects
C-72/12, Altrip p 43

For the member states to
determine al

giving the public concerned
wide access to justice.

—

Contitions of admissibility:

The applicant’s having ‘a
sufficient interest in
bringing the action’

The applicant’s maintaining
‘the impairment of a
right’.
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The efffects of
procedural defects
C-72/12, Altrip

It is for each Member State
to lay down, the detailed
procedural rules governing
actions for safeguarding
rights which individuals
derive from Union law.

/ C-115/09 Bund fiir Umwelt und Naturschutz Deutschland,
~ea - == |andesverband Nordrhein-Westfalen, p 43

¢KSY GKS O2dzNIi NBYAYyRAa dza Itiefardach NieklSer Stadehoya® A LI S & X

down, the detailed procedural rules governing actions for safeguarding rights which individuals
derive from Union lawwhich principle do we have here?

G72/12, Altrip

44  Accordingly, it is in the light of that objective that the compatibility with Union law must be
assessed of the conditions invoked by the national court that make it possible to determine,
according to the national law at issue, whether a right has been impaired, as a necessary condition
of the admissibility of those actions.

45 Where, there being no rules fixed in this sphere by Union itais for each Member State to
lay down, in its legal system, the detailed procedural rules governing actions for safeguarding
rights which individuals derive from Union laythose detailed rules (as pointed out in paragraph
30 above), in accordance with thpeinciple of equivalencemust not be less favourable than those
governing similar domestic actions and, in accordance withptireciple of effectivenessmust not
make it in practice impossible or excessively difficult to exercise rights conferred by Union law
(Bl)Jnder Umwelt undNaturschutzDeutschlandl.andesverbandlordrheinrWestfalen paragraph
43).

C-115/09 Bund fur Umwelt und Naturschutz Deutschland, Landesverband
Nordrhein-Westfalen (Trianel Kohlekraftwerk Lunen)

43 Lastly, it should also be recalled that where, in the absence of EU rules governing the matter,
it is for the legal system of each Member State to designate the courts and tribunals having
jurisdiction and to lay down the detailed procedural rules governing actions for safeguarding rights
which individuals derive from EU law, those detailed rules must not be less favourable than those
governing similar domestic actions (principle of equivalence) and must not make it in practice

impossible or excessively difficult to exercise rights conferred by EU law (principle of effectiveness).
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The efffects of
procedural defects
C-72/12, Altrip

The principle of the procedural autonomy
National Procedural Responsibilit

It is for each Member State
to lay down, the detailed
procedural rules governing
actions for safeguarding
rights which individuals
derive from Union law.

/ C-115/09 Bund§iir
“ea - == |andesverband

welt und Naturschutz Deutschland,
hein-Westfalen, p 43

The principle of procedural autonomy.

Thismustbey F OO02 NRI yOS gAGKXDP 2 KAOK LINKYOALX Sack

G72/12, Altrip

44  Accordingly, it is in the light of that objective that the compatibility with Union law
must be assessed of the conditions invoked by the national court that make it possible to
determine, according to the national law at issue, whether a right has been impaired, as a
necessary condition of the admissibility of those actions.

45  Where, there being no rules fixed in this sphere by Unionilaie for each Member
State to lay down, in its legal system, the detailed procedural rules governing actions for
safeguarding rights which individuals derive from Union lathose detailed rules (as
pointed out in paragraph 30 above), in accordance withghaciple of equivalencemust

not be less favourable than those governing similar domestic actions and, in accordance
with the principle of effectivenessmust not make it in practice impossible or excessively
difficult to exercise rights conferred by Union laBufdfur Umwelt undNaturschutz
Deutschlandi.andesverbantlordrheinrWestfalen paragraph 43).

C-115/09 Bund fir Umwelt und Naturschutz Deutschland, Landesverband
Nordrhein-Westfalen (Trianel Kohlekraftwerk Linen)

43 Lastly, it should also be recalled that where, in the absence of EU rules governing the
matter, it is for the legal system of each Member State to designate the courts and
tribunals having jurisdiction and to lay down the detailed procedural rules governing
actions for safeguarding rights which individuals derive from EU law, those detailed rules
must not be less favourable than those governing similar domestic actions (principle of
equivalence) and must not make it in practice impossible or excessively difficult to exercise
rights conferred by EU law (principle of effectiveness).
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The efffects of
procedural defects
C-72/12, Altrip

The principle of the procedural autonomy
National Procedural Responsibilit

It is for each Member State
to lay down, the detailed
procedural rules governing
actions for safeguarding
rights which individuals
derive from Union law.

principle of equivalence

principle of effectiveness

/ C-115/09 Bund§iir
“ea - == |andesverband

welt und Naturschutz Deutschland,
hein-Westfalen, p 43

The principle of equivalence and the principle of effectiveness!

G72/12, Altrip

44  Accordingly, it is in the light of that objective that the compatibility with Union law
must be assessed of the conditions invoked by the national court that make it possible to
determine, according to the national law at issue, whether a right has been impaired, as a
necessary condition of the admissibility of those actions.

45  Where, there being no rules fixed in this sphere by Unionilaie for each Member
State to lay down, in its legal system, the detailed procedural rules governing actions for
safeguarding rights which individuals derive from Union lathose detailed rules (as
pointed out in paragraph 30 above), in accordance withghaciple of equivalencemust

not be less favourable than those governing similar domestic actions and, in accordance
with the principle of effectivenessmust not make it in practice impossible or excessively
difficult to exercise rights conferred by Union laBufdfur Umwelt undNaturschutz
Deutschlandi.andesverbantlordrheinrWestfalen paragraph 43).

C-115/09 Bund fir Umwelt und Naturschutz Deutschland, Landesverband
Nordrhein-Westfalen (Trianel Kohlekraftwerk Linen)

43 Lastly, it should also be recalled that where, in the absence of EU rules governing the
matter, it is for the legal system of each Member State to designate the courts and
tribunals having jurisdiction and to lay down the detailed procedural rules governing
actions for safeguarding rights which individuals derive from EU law, those detailed rules
must not be less favourable than those governing similar domestic actions (principle of
equivalence) and must not make it in practice impossible or excessively difficult to exercise
rights conferred by EU law (principle of effectiveness).

32



The effects of
procedural defects
C-72/12, Altrip

The principle of the procedural autonomy
National Procedural Responsibilit

It is for each Member State S
to lay down, the detailed | | Principle of equivalence

procedural rules governing
actions for safeguarding

derive from Union law.

The member state must not make it in practice impossible or
excessively difficult to exercise rights conferred by Union law.

The member state must not make it in practice impossible or excessively difficult to exercise rights
conferred by Union law.

G72/12, Altrip

44  Accordingly, it is in the light of that objective that the compatibility with Union law must be
assessed of the conditions invoked by the national court that make it possible to determine,
according to the national law at issue, whether a right has been impaired, as a necessary condition
of the admissibility of those actions.

45 Where, there being no rules fixed in this sphere by Union itais for each Member State to
lay down, in its legal system, the detailed procedural rules governing actions for safeguarding
rights which individuals derive from Union laythose detailed rules (as pointed out in paragraph
30 above), in accordance with thpeinciple of equivalencemust not be less favourable than those
governing similar domestic actions and, in accordance withptireciple of effectivenessmust not
make it in practice impossible or excessively difficult to exercise rights conferred by Union law
(Bundfiir Umwelt undNaturschutzDeutschlandl.andesverbantlordrheirWestfalen paragraph
43).

C-115/09 Bund fiir Umwelt und Naturschutz Deutschland, Landesverband
Nordrhein-Westfalen (Trianel Kohlekraftwerk Linen)

43 Lastly, it should also be recalled that where, in the absence of EU rules governing the matter,
it is for the legal system of each Member State to designate the courts and tribunals having
jurisdiction and to lay down the detailed procedural rules governing actions for safeguarding rights
which individuals derive from EU law, those detailed rules must not be less favourable than those
governing similar domestic actions (principle of equivalence) and must not make it in practice

impossible or excessively difficult to exercise rights conferred by EU law (principle of effectiveness).
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The effects of
procedural defects
C-72/12, Altrip

"The question of conditionality”

A 11 leaves the Member States significant discretion to
determine what constitutes impairment of a right

‘it is unarguable that not every procedural
defect will necessarily have consequences
that can possibly affect the purport of a
decision’

C-115/09 Bund fiir Umwelt und Naturschutz Deutschland, Landesverband
Nordrhein-Westfalen, p 55

Thenthe courtconcludedhat A 11 leaves the Member States significant discretion to
determine what constitutes impairment of a rightflthery 2 4 SR G KI G &

G72/12, Altrip

49 Nevertheless, it is unarguable that not every procedural defect will necessarily have
consequences that can possibly affect the purport of such a decision and it cannot,
therefore, be considered to impair the rights of the party pleading it. In that case, it does
not appear that the objective of Directive 85/337 of giving the public concerned wide
access to justice would be compromised if, under the law of a Member State, an applicant
relying on a defect of that kind had to be regarded as not having had his rights impaired
and, consequently, as not having standing to challenge that decision.

50 Inthat regard, it should be borne in mind that Article 10a of that directive leaves the
Member States significant discretion to determine what constitutes impairment of a right
(see, to that effectBund flir Umwelt und Naturschutz Deutschland, Landesverband
NordrheinrWestfalen TrianelKohlekraftwerk LUnen)paragraph 55).

G115/09 Bundfir Umwelt undNaturschutDeutschlandl.andesverbantlordrhein
Westfalen

55 It should be noted in that regard that, taken as a whole, Article 10a of Directive
85/337 leaves the Member States a significant discretion both to determine what
constitutes impairment of a right and, in particular, to determine the conditions for the
admissibility of actions and the bodies before which such actions may be brought.
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The effects of
procedural defects
C-72/12, Altrip p 51 and 52

[~ Must the irregularity affect
Decision |

Procedural
irregularity

= Substantive legal position
g9
Must there be a real pc ,8, = ‘
that the decision would o 3 Needs to prove
been different without t & = -
procedural irregularity, ~
N /S

Applicant

l

o Shifting of the burden of proof

Correct procedure Decision

if the applicant needs to prove that the circumstances of the case make it
conceivable that the contested decision would have been different without the
LINE OSRdAzNY f RSTSOU AYyUJ21SRXPOD

Thiswould be ashiftingof the burdenof proof onto the personbringingthe action.

G72/12, Altrip

51 Inthose circumstances, it could be permissible for national law not to
recognise impairment of a right within the meaning of subparagraph (b) of Article
10a of that directive if it is established that it is conceivable, in view of the
circumstances of the case, that the contested decision would not have been
different without the procedural defect invoked.

52 It appears, however, with regard to the national law applicable in the case in
the main proceedings, that it is in general incumbent on the applicant, in order to
establish impairment of a right, to prove that the circumstances of the case make it
conceivable that the contested decision would have been different without the
procedural defect invoked. That shifting of the burden of proof onto the person
bringing the action, for the application of the condition of causality, is capable of
making the exercise of the rights conferred on that person by Directive 85/337
excessively difficult, especially having regard to the complexity of the procedures in
guestion and the technical nature of environmental impact assessments.
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The efffects of
procedural defects
C-72/12, Altrip p 52

In order to establish impairment of a right: |

Makes the exercise of the rights
conferred on that person by the directive
excessively difficult!

. Especially having regard to the
complexity of the procedures in
question and the technical nature of
ElA:s!

Shifting of the burden of proof

That shifting of the burdenofproog y 12 (G KS LISNE2Y O6NAYy3IAyYy3
capable of making the exercise of the rights conferred on that person by the

directive excessively difficult especially having regard to the complexity of the
procedures in question and the technical nature of environmental impact

assessments.

G72/12, Altrip

52 It appears, howeverwith regard to the national law applicable in the case in
the main proceedings, that it is in general incumbent on the applidardrder to
establish impairment of a rightto prove that the circumstances of the case make

it conceivable that the contested decision would have been different without the
procedural defect invokedl hat shifting of the burden of proobnto the person
bringing the action, for the application of the condition of causality, is capable of
making the exercise of the rights conferred on that person by Directive 85/337
excessively difficult, especially having regard to the complexity of the procedures in
guestion and the technical nature of environmental impact assessments.
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The efffects of
procedural defects
| The burden C-72/12, Altrip

of proof

A 11 is not precluding national courts from refusing to
recognise impairment of a right if it is established that the
contested decision would not have been different without the
procedural defect invoked by the applicant.

ONLY if the court
. does not in any way make the burden
of proof fall on the applicant

Applicant

g ERé - B

In the end thecourt cameto the conclusionthat A 11 is noprecludingnational courtsfrom refusingto recognise
impairementof a rightif it is establishedhat the contesteddecisionwould not havebeendifferent without the procedural
defel_ctinvokedby theapplicant Butthisis ok ONLK the courtdoesnot in anyway make theburdenof proof fall on the
applicant

G72/12,Altrip

53 Therefore, the new requirements thus arising under Article 10a of that directive mean that impairment of a right
cannot be excluded unless, in the light of the condition of causality, the court of law or body covered by that artile is in
position to take the view, without in any way making the burden of proof fall on the applicant, but by relying, where
appropriate, on the evidence provided by the developer or the competent authorities and, more generally, on tfieecase
documents submitted to that court or body, that the contested decision would not have been different without the
procedural defect invoked by that applicant.

54 In the making of that assessment, it is for the court of law or body concerned to take into account, inter alia, the
seriousness of the defect invoked and to ascertain, in particular, whether that defect has deprived the public concerned of
one of the guarantees introduced with a view to allowing that public to have access to information and to be empowered to
participate in decisiommaking in accordance with the objectives of Directive 85/337.

55 Asregards, in the second place, the condition that a substantive legal position of the applicant should be affected, th
fact remains that the national court has not itself provided any details of what constitutes that condition and that rinthing
the grounds of the order for reference enables the Court to determine whether examining that condition would be useful
for resolving the dispute in the main proceedings.

56 In those circumstances, there is no need for the Court to give a ruling, that being so, on the issue of whethemUnion la
precludes that condition.

57 Accordingly, the answer to Question 3 is teabparagraph (b) of Article 10a of Directive 85/337 must be interpreted

as not precludingnational courts from refusing to recognise impairment of a right within the meaning of that article if it is
established that it is conceivable, having regard to the circumstances of the case, that the contested decision would not
have been different without the procedural defect invoked by the applicant. None thetfegsyill be the case only ithe

court of law or body hearing the actialoes not in any way make the burden of proof fall on the applicamd makes its

ruling, where appropriate, on the basis of the evidence provided by the developer or the competent authorities and, more
generally, on the basis of the cafile documents submitted to that court or body, taking into account, inter alia, the
seriousness of the defect invoked and ascertaining, in particular, whether that defect has deprived the public concerned of
one of the guarantees introduced with a view to allowing that public to have access to information and to be empowered to
participate in decisiommaking, in accordance with the objectives of Directive 85/337.
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What to deo...
..when lack of compliance
with EU environmental law ?

C-201/02 Delena Wells ‘Consentfor mining operations ‘

/s & |

No EIA!
SRl
EUCJ: The scope of the obligation to C-72/95, Kraaijeveld, p 61
remedy the failure to carry out an EIA C-435/97 WWF and Others, p 70

{ the principle of cooperation in good faith

L Member States are required to nullify the unlawful
- consequences of a breach of Community law
A

Case 6/60 Humblet, Cases C-6/90 and C-9/90 Francovich and Others

. dzii 0 KSy X ¢ Kdwihenyod discaver teat thdéredis a lack of compliance
with EU environmental law?

This was, to some degree, addressed in the Delena \0asks.

TheWells caseoncerned the grant of a consent for mining operations. No
environmental impact assessment had been carried out as it should.

The CJEU considered the scope of the obligation to remedy the failure to carry out
an environmental impact assessment.

The court states that it is clear from settled cdaes that under the principle of
cooperation in good faith; Member States are required to nullify the unlawful
consequences of a breach of Community law

(see, in particular, Case 6/60umblet[1960] ECR 559, at 569, and Joined Cases C
6/90 and &9/90 Francovich and Othe[$991] ECR3357, paragraph 36). Such an
obligation is owed, within the sphere of its competence, by every organ of the
Member State concerned (see, to this effect, Cas#88 Germany Commission
[1990] ECR2321, paragraph 13).
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What to do...
..when lack of compliance
with EU environmental law ?

C-201/02 Delena Wells lConsentfor mining operations |

No EIA!

EUCJ: The scope of the obligation to C-72/95, Kraaijeveld, p 61
remedy the failure to carry out an EIA C-435/97 WWF and Others, p 70

Thus, it 1s for the competent authorities (...) to take, within the sphere
of their competence, all the general or particular measures necessary
to ensure that projects are examined in order to determine whether
they are likely to have significant effects on the environment and, if
so, to ensure that they are subject to an impact assessment” (p 65)

LG 7T A NAthe centpétdrt aiitholitiés ar®’ obliged to take, general or
particular measures necessargténsure that projects are examined in order to
determine whether they are likely to have significant effects on the
environment and, if soto ensure that they are subject to an impact assessment
(Case €01/02Wells paragraph 65. ).



What to do...
..when lack of compliance
with EU environmental law ?

No EIA!

C-201/02 Delena Wells ‘Consentfor mining operations |

“In that regard, it is for the national court to determine whether it is
possible under domestic law for a consent already granted to be
revoked or suspended in order to subject the project in question to an
assessment of its environmental effects, in accordance with the EIA
directive, or alternatively, if the individual so agrees, whether it is
possible for the latter to claim compensation for the harm suffered.”

(p 69)

¢ KSY Al ()yiLfdr hRnativri@l-court t¢ determine whether it is possible
under domestic law for a consent already granted to be revoked or suspended in
order to subject the project to an assessment of its environmental effect® ! y R
also, if the affected individual so agrees, to examine whether it is possible for the
individual to claim compensation for the harm suffered.

Thus; according to the CJEU, revocation or suspension or compensation (if
I OOS LI SRU XD

(Case 01/02Wells paragraph 69 ).T

Thus he CJEU saw the suspension or revocation of the contested consent as being
a step towards fulfilling an omitted requirement, namely the undertaking of an
environmental impact assessment (Cas20d/02Wells paragraph 69 ).
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What to do...
..when lack of compliance
with EU environmental law ?

C-201/02 Delena Wells |Consentfor mining operations |
’ / / ®, ‘
‘ | No EIA!

Revocation
Suspension
Compensation

Steps towards fulilling the omitted requirement to
undertake an EIA

Thus; according to the CJEU, revocation or suspension or compensation (if
accepted) would be steps towards fulfilling the omitted requirement of
undertaking an EIA.

(Case €01/02Wells paragraph 69 ).

Thus he CJEU saw the suspension or revocation of the contested consent as being
a step towards fulfilling an omitted requirement, namely the undertaking of an
environmental impact assessment (Cas20l/02Wells paragraph 69 ).



What to do...
..when lack of compliance
with EU environmental law ?

Joined Cases C-128/09 to C-131/09, C-134/09 and
C- 135/09 Boxus and C182/10 Solvay

Adminsitrative acts
"Consents”
Normally adopted afte EIA

L m

ERA

Legislative decree of the Walloon Parliament:

‘Ratified’ consents and
authorisations.

—>Validated them on the basis of
‘overriding reasons in the general
interest’.

The we have the Boxus (and Solvay cagdw).Parliament of the Belgian Region of
Wallonia had adopted by legislative decree a number of development consents for

certain important infrastructure projects.

Normally those consents are adopted by the executive after an appropriate

environmental impact assessment.
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What to do...
..when lack of compliance
with EU environmental law ?

The Supreme Administrative Court
No jurisdiction on challenges
against development consents.
Jurisdiction only to excutive acts,
not legislative acts.

the Belgian Constitutional Court
Competent for challenges against
legislative acts.

Limitied legal basis for such challenge.
Not possible to review the quality of an

EIA
Decree of the Walloon Parliament:

‘Ratified’ those consents and
authorisations.

The (desired) effect under Belgian law was tiat Supreme Administrative Court
(the "Council of State") no longer had jurisdiction on challenges against the
development consents, because its jurisdiction extends only to executive acts, not
legislative acts.

However; the Belgiaonstitutional Coulis competent for challenges against
legislative acts, but the legal basis for such challenges is limited, and is not possible
to extend to the review of the quality of an environmental impact assessment.
¢CKAA We2dzZRAOALFE 3AFLIQ s+ a OKFffSyaSR oeé
Constitutional Court irsolvayand the Supreme Administrative CourtBoxu$,

referred the issue to the Court of Justice in a preliminary ruling.
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What to do...
..when lack of compliance
with EU environmental law ?

Joined Cases C-128/09 to C-131/09, C- 134/09 and
C- 135/09 Boxus and C 182/10 Solvay

Projects which have been

1. adopted by a specific legislative
act, in

2. such a way that the objectives
of that directive have been
achieved by the legislative
process,

may be excluded from the ambit of

the EIA directive. It is for the

national court to verify that those

two conditions have been satisfied.

First the CJEU states that according to the directive, it is ok to adopt projects by a
legislative act, provided that certain criteria is fulfilled.

In Boxus andSolvay the CJEU considered how a national court should deal with a
situation where national legislation did not meet the criteria to justify the non
application of environmental impact assessment requirements. It ruled that the
national court should be ready to set aside the flawed legislation (Joined Gases C
128/09 to G131/09, C134/09 and €135/09 Boxus paragraph 57; and Case C
182/10 Solvay and othergaragraph 52. ).

In Stadt Wiener Neustadhe CJEU considered that national legislation which could
frustrate the possibility to obtain an effective remedy of the kind referred to in
Wellswas incompatible with the requirements of the Environmental Impact
Assessment Directive, 2011/92/ECase €348/15 Stadt Wiener Neustagt
paragraphs 45 to 4§. It was for the national court to ascertain th3ase €348/15
Stadt Wiener Neustagparagraph 31).
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What to do...
..when lack of compliance
with EU environmental law ?

Joined Cases C-128/09 to C-131/09, C- 134/09 and
C- 135/09 Boxus and C 182/10 Solvay

tiikgl, i N =

Projects which have been A legislative act which does no more

1. adopted by a specific legislative than simply ‘ratify’ a pre-existing
act, in administrative act, by merely referring to
2. such a way that the objectives overriding reasons relating to the general
of that directive have been interest without a substantive legislative
achieved by the legislative process enabling those conditions to be
process, fulfilled having first been opened, cannot
may be excluded from the ambit of be regarded as a specific legislative act
the EIA directive. It is for the for the purposes of that provision and is

national court to verify that those therefore not sufficient to exclude a
two conditions have been satisfied. project from the ambit of the EIA
directive.

LG Ffaz2 adalasSa GKFG AG A
legislative process that fulfill the ciriteria.

Qx

y2iG 21 (2 2dz

In Boxus andSolvay the CJEU considered how a national court should deal with a
situation where national legislation did not meet the criteria to justify the non
application of environmental impact assessment requirements. It ruled that the
national court should be ready to set aside the flawed legislation (Joined Gases C
128/09 to G131/09, C134/09 and €135/09 Boxus paragraph 57; and Case C
182/10 Solvay and othergaragraph 52. ).

In Stadt Wiener Neustadhe CJEU considered that national legislation which could
frustrate the possibility to obtain an effective remedy of the kind referred to in
Wellswas incompatible with the requirements of the Environmental Impact
Assessment Directive, 2011/92/ECase €348/15 Stadt Wiener Neustagt
paragraphs 45 to 4§. It was for the national court to ascertain th3ase €348/15
Stadt Wiener Neustagparagraph 31).
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What to do...
..when lack of compliance
with EU environmental law ?

Joined Cases C-128/09 to C-131/09, C-134/09 and
C- 35/09 Boxus
A,E" )Pk R

If no review procedure (...) were
available in respect of such an act,
any national court before which
an action falling within its
jurisdiction is brought would have | Be ready to set aside the
the task of carrying out the review flawed legislation!
described in the previous indent
and, as the case may be, drawing
the necessary conclusions by
disapplying that legislative act.

But what to do for the national court? Well, the CJEU ruled tiamnational court
should be ready to set aside the flawed legislati¢doined Cases-128/09 to G
131/09, G134/09 and €135/09Boxus paragraph 57; and Casel82/10 Solvay
and others paragraph 52.).
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What to do...
..when lack of compliance

with EU environmental law ?

C-348/15 Stadt Wiener Neustadt

Nlederoste.rrelchlsche Stadt Wisher Netistadt
Landesregierung
— Lawfulness??7?7??
Decision: [4== The provision it's based
on runs counter to EU
law! The conditions
The operation of a substitute fuel under national law for
treatment plant should be exclusion of a project
regarded as authorised from the scope of EIA
directive are not
satisfied in the main
- g.—é\ (O] proceedings

In the case Stadt Wiener Neustadt there were proceedings between the Stadt
Wiener Neustadt and the Niederdsterreichische Landesregierung, concerning a
decision. Niederosterichichische landesregierung took the view that the operation
of a substitute fuel treatment plant should be regarded as authorised.

Stadt Wiener Neustadt argued that the provision the decision was based on runs
counter to EU law. In particular, the conditions under national law for exclusion of
a project from the scope of e EIA directive are not satisfied in the main proceedings

In Stadt Wiener Neustadhe CJEU considered that national legislation which could
frustrate the possibility to obtain an effective remedy of the kind referred to in
Wellswas incompatible with the requirements of the Environmental Impact
Assessment Directive, 2011/92/ECase €348/15 Stadt Wiener Neustagt
paragraphs 45 to 4§. It was for the national court to ascertain thSase €348/15
Stadt Wiener Neustagdparagraph 31).
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The court starts it reasoning in settled case law!

Member states are required to make good any harm caused by the failure to carry out an
EIA.
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required to make good any harm caused by the failure to carry out an environmental
impact assessment (judgment ofl@nuary 2004Vells G201/02, EU:C:2004:12,

paragraph66).

46 To that end, the competent authorities are obliged to take all general or particular
measures for remedying the failure to carry out such an assessment (judgment of
7 January 2004Nells G201/02, EU:C:2004:12, paragrap8).

47 Inthat regard, it must be stated that, although the conditions for such an action for a
remedy, in particular those concerning whether the unlawfulness in its entirety must be
regarded as wrongful and those concerning the conditions for establishing a causal link, in
the absence of any provision of EU law, stem from national law and although such an
action may, as is clear from the settled cdae of the Court, be restricted to a certain

period, provided that the principles of equivalence and effectiveness are observed, the
fact remains that that action must, by virtue of the principle of effectiveness, be able to be
carried out on reasonable conditions.

48 It follows from the foregoing that, if a national provision prevents, on expiry of a
given time limit, any action for a remedy of a breach of the obligation to assess effects on
the environment set out in Articl2(1) of Directive 85/337 while the time limit for bringing
proceedings placed on the action for a remedy has not expired, it would be incompatible
with EU for that reason as well.
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