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3RD PILLAR OF THE AARHUS CONVENTION: ACCESS TO JUSTICE

Right to bring a legal challenge (legal standing)
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Right to bring a legal challenge (legal standing)

» Legal standing - locus standi
= Categories of legal standing rights

= Explicit provisions for legal standing under the EU substantive
environmental law

= | ocus standi for the environmental NGOs
= CJEU case law

o Christina Olsen Lundh
~a~ H 2019

The case law will not be presented separately but integrated in the presentation.



Pillar |

Access to information A 4&5

Pillar 11
Public participation A6-8

Convention

—

Pillar 11l
Access to justice A

a) A passive obligation;
provide information
on requested

b) An active obligation;
provide an adequate flow
of information

a) Decision-making
concering activities in
Annex | and activities
which may have a
significant effect on
the environment

a) Denied information A

(1)

b) Decision-making
concerning specific activities
(subject to public
participation) 9 (2)

b) Decision making
concerning plans and
programmes
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c) Executive regulations
and generally applicable
legal instruments

c) Violation of prov1510ns of
the national law relating to
the environment 9 (3)
Including:

Requests for action under the
environmental liability rules
Other subjec-matter,
including national
implementing legislation

£ R D

The three pillar structure of the Aarhus
convention: an overview.

Access to justice is addressed in article 9 of the
Aarhus convention. In its structure, it reflects the
three pillars. This third pillar, will we now look
deeper into and see how it is reflected in EU law.



sonvention
' - Pillarur

Access to justice

8 - ccess to justice AP

Access to justice is intrinsic to EU
Environmental law and draws
upon fundamental principles of
EU law that are reflected in the
provision of the

- EU Treaties

- The Aarhus convention

- Secondary EU law

« Interpreted in case-law of the
CJEU

Access to justice is intrinsic to EU Environmental law.

It draws upon fundamental principles of EU law that are reflected
in

the provisions of the EU Treaties,
The Aarhus convention,

secondary EU law and in how it is interpreted in the dageof
the CJEU



Jonvention —
Access to justice - .. Pillari -

ccess to justice AP

The CJEU has held that

It is for the national court, inorderto | P) Uecision-making - -
ensure effective judicial protection in the ||5F-==0508 2SR SEATNE2
fields covered by EU environmental law, '
to interpretits national law in a way

participation) 9 (2). . 2 e 2 &
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which, to the fullest extent possible is c) Violation of provisions of -
consistent with objectives laid down in  thenational law relating to. - -
the Aarhus convention. :‘:;:;‘:gm"me"t () ;
(Case C-240/09 Slovak Brown Bear) ‘Requests for action under the

environmental liability rules
Other subjec-matter, =~

It is also important to keep in mind that the CJEU has held that it teéanational
court, in order to ensure effective judicial protection in the fields covered by EU
environmental law, to interpret its national law in a way which, to the fullest extent
possible is consistent with objectives laid down in the Aarhus convention.

Case €40/09

50 It follows that, in so far as concerns a species protected by EU law, and in
particular the Habitats Directive, it is for the national court, in order to ensure effective
judicial protection in the fields covered by EU environmental law, to interpret its national
law in a way which, to the fullest extent possible, is consistent with the objectives laid
down in Article 9(3) of the Aarhus Convention.



Access to justice

sonvention
' - Pillar it

ccess to justice A

National courts...

...are the ordinary courts for

implementing EU law within the legal

system of the member states.

...have the powers to review decisions

that are incompatible with EU

order compensation for the damage

caused.

/
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ERA ~

concerning specific activities
(subject to public ;
participation) 9 (2). . -

L e e e e e e

c) Violation of provisions of -
-the national law relating to. . .
the environment 9 (3)
Including: : : :
'Requests for action under the
environmental liability rules
Other subjec-matter, -
including national -
implementing legislation

law and

Itis also important to keep in mind that
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Access to justice:

Legal standing - locus standi

“...justice is open
to all, like the Ritz
Hotel.”

- limits participation in court B ua
proceedings - 2

I'E

Legal standing limits participation in court proceedings on formal grounds.



Time issues
P

Burden of proof [

Locus standi
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It determines whether hearings should be held and who should be heard.
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Legal standing is fundamental.

Individuals o ENGO:s can only be heard by
a judge
if they have
the right to bring a challenge.




EU Environmental law establishes a common framework
of obligations for public authorities and rights for the
public

Legal standing - locus standi

The entitlement to bring a legal challenge to a court of law
or other independent and impartial body in order to

ggate.cLa_dahLor interest of the claimant regarding the
legality_of a decision, act or omission of a public authority.

Represents the ways in which public
authorities fulfil duties placed on
them under EU environmental law

EU Environmental law establishes a common framework of obligations for public
authorities and rights for the public.

Having that in mind: Legal standing can be define@lasentitiement to bring a legal
challenge to a court of law or other independent and impartial body in order to

protect a right or interest of the claimant regarding the legality of a decision, act

or omission of a public authority. Decisions, acts and omissions represent the ways in
which public authorities fulfit or take a position om duties placed on them under EU
environmental law, for example to ensure that certain installations operate under a
permit.

Legal standing is a way to ensure the protection of rights and interests.

10



EU Environmental law establishes a common framework
of obligations for public authorities and rights for the
public

Legal standing - locus standi

The entitlement to bring a legal challenge to a court of law
or other independent and impartial body in order to
protect a right or interest of the claimant regarding the
legality of a decision, act or omission of a public authority.

- -

—~

ERA

Legal standing is a way to ensure the protection of rights and interests.

11



Legal standing - locus standi

Legal standing can vary The subject matter of the contested
depending on, inter alia: decision, act or omission.

Whether the claimant is an individual
or a recognised environmental NGO.

ERA

12



Basis for Legal standing - locus standi

Subject matter of decisions, acts and i '“F;ﬁl'a'r m a
omissions environmental matters: o B e

1. Requests for environmentalinformation .7 penied i <(1) |
and entitlement to receive information v

b) Decision-making

. o . ] concerning specific activities
2. Specific activities that are subject to public (subject to public . :

participation requirements participation) 9 (2). . |

- c) Violation of provisions of -

3. Requests for action under environmental the national lav: celating to. - -
s the environment 9 (3)
liability rules Includine:

— ncluaing: . .

4. Other subject matter, such as national | Requests for action under the
environmental liability rules

implementing legislation, general regulatory Other subjec-matter,
acts, plans and programmes and including national
derogations. implementing legislation

B v A2 BY N

The following categories distinguishes between different situations that over the time
have given rise to locus standi in CJEU case law.

T requests for environmental information and entitlement to receive information
T specific activities that are subject to public participation requirements,
T requests for action under environmental liability rules

T other subject matter, such as national implementing legislation, general regulatory
acts, plans and programmes and derogations.

As you can see, they reflect article 9 in the Aarhus convention.

13



[
Basis for Legal standing - locus standi
Subject matter of decisions, acts and omissions environmental matters:

1. Requests for environmental information and entitlement to receive
" information

2. Specific activities that are subject to public participation

requirements

3. Requests for action under environmental liability rules )

Explicit rights for locus standi can be foundin EU environmental legislation

Note:

Case C-243/15 Lesoochranarske Zoskupenie VLK |I- the CJEU establishes legal
standing requirements for cases beyond EU secondary law on the basis of the Charter
article 47 in conjunction with article 9 (2) of the Aarhus convention

4. Other subject matter, such as national implementing legislation,
general regulatory acts, plans and programmes and derogations.

The extent also varies with the person seeking to challenge something;
if itis an individual, an ENGO or other entity.

- e =

For the first three categories explicit legal standing rights can be found in secondary EU
environmental legislation.

Here, one should also note the second slovak Brown-Bese, where the CJEU

establishes legal standing requirements for cases beyond EU secondary law on the basis
of Article 47 of the Charter of Fundamental rights in conjunction with article 9(2) of the
Aarhus Convention for decisons, acts and omissions for which the public participation
provision of Article 6 in the Aarhus Convention applies.

The extent of legal standing also varies according to whether the person seeking to
challenge is an individual, environmental NGO or other entity.

14



Legal standing - locus standi

= Some EU secondary law explicity provide for legal standing.

= However, the CJEU has recognised legal standing for
individuals or ENGOs in several contexts.

Need to show a sufficient interest Recognised,
or meeting the
the impairment of a right criteria envisaged
by national law

L 4

To obtain légal standing Legal standing de lege

ERA

Generally (but not allways), individuals need to show sufficient interest or the
impairment of a right to obtain legal standing, reognised ENGO:s meeting the criteria
envisaged by national law have legal standing de lege. | will come back to what these

things mean.



Subject matter of decisions, acts and
omissions environmental matters:

, 1. Requests for environmental —
arinformation and entitlement
¥ to receive information

SO VHIV UULTIVIULUU LU TUL UL UUJUVUL LU U wITe

participation requirements

3. Requests for action under environmental

liability rules
|——

4. Other subject matter, such as national
implementing legislation, general regulatory
acts, plans and programmes and
derogations.

Basis for Legal standing - locus standi

INJLIVN,LILINL N

.. Fikarll -

ccess to justice AP

a) Denied information A -

partlmpatlon) 9(2). ..

c) Violation of provisions of
-the national law. relating to. - .
the enwronment 9 (3)
Including:

'Requests for action under the
environmental liability rules
Other subjec-matter,
mcludmg natlonal

Now, we will look into each one the legal basis, starting with requests for

environmental information.

16



1. Requests for |

environmentalinformation  Article 9.1
and entitlement to receive
information

- \Q:ess to justice A

Any person who considers that his or her
request for environmental information has
been ignored, wrongfully refused or otherwise

— not dealt with (in accordanc with artile 4) shall
have access to a review prodecure before a
court of law or anotherindependentand
impartial body established by law.

Request for environmental
information ignored/refused/not
dealt with

the environment 9 (3)

Including: : : Access to review prodecure before
'Requests for action under the '

a court of law or another
i liabili . Where? B 3 .
g::‘;’:ﬂj:?:nl;i:’::ty rules independent and impartial body
'i,:rj,,é,,l‘u,\d_i'h“g"r{SfiE_‘r'\'Slw S R established by law

T WS N, | [Who?| Any person

In article 9.1 we find a right to legal standing when a request for environmental
information in accordance with article 4 has been ignored.

Thus; the right to a review based on the requirements of Article 9(1) of the Aarhus
Convention is intended to protect the right to make an information request.



1. Requests for environmental
information and entitlement
to receive information

- A

The Access to Environmental Information Directive, 2003/4/EC _

EU environmental law confers rights on natural and legal persons to
request environmental information!

Requirements of Article 9 (1) of the Aarhus Convention
/
- H

—_———
ERA

EU environmental law confers rights on natural and legal persons to request
environmental information.

These rights, to a review process, when having requested environmental information are
first of all found in the Access to Environmental Information Directive .

18



1. Requests for environmental
information and entitlement
to receive information

The Access to Environmental Information Directive, 2003/4/EC, article 6

1. Member States shall ensure that any
applicant who considers that his request for
information has been ignored, wrongfully
refused (whether in full or in part),
inadequately answered or otherwise not
dealt with (...) has access to a procedure in

which the acts/omissions of the public
authority can be reconsidered (...) or
Who? reviewed administratively by an
independent and impartial body established
by law. Any such procedure shall be expeditious
i~ and either free of charge or inexpensive.

The Access to Environmental Information Directive, 2003/4/EC, provides explicitly in its
Article 6 for a judicial review procedure to examine acts or omissions by public

authorities in relation to requests for environmental information falling within the

directive's scope.

The member states shall ensure thaaty applicantd K2 O2y aARSNA G KIF G KA
XONBljdzSald F2NIAYF2NXI A2y KIFa 0SSy A3Jy2NBF
2N 20 KSNBAaS y20 RSFHEG 6A0GKX

XKFEa |1 00Saa G2 I LINRPOSRA:ANB Ay 6KAOK GKS | (
reconsidered or reviewed administratively

X 0& |y AYRSLISYRSY(d YR AYLI NIAFf o02Re& Saf
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1. Requests for environmental
information and entitlement
to receive information

Seveso Il directive, Article 23

The Access to Environmental Information Directive, 2003/4/EC, article 6

What?

Who?

Member States shall ensure that:

(a) any applicant requesting information
pursuant to points (b) or (c) of Article 14(2) or
Article 22(1) of this Directive is able to seek a
review in accordance with Article 6 of
Directive 2003/4/EC (The Access to
Environmental Information Directive), of the
acts or omissions of a competent authority
in relation to such a request;

There are also other directives with this expressed right to a review, for example the

Seveso lll directive, in which article 23 referes to article 6 in the Access to environmental
AYF2NXYIFGA2Y RANBOGAOBSXOD
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- |
1. Requests for environmental
information and entitlement
to receive information

The Access to Environmental Information Directive, 2003/4/EC, article 6

) 4 There is also a right to recieve (not only request)
environmental information!

N

The rights of applicants for environmental

information include the right to have the

competent public authority correctly fulfil
conditions related to the supply of information

Case C-71/14 East Sussex p 56

“ERA H

But it also confers rights teeceiveenvironmental information. In Eu legislation these
rights are found in the Access to Environmental Information as well as in several pieces
of sectoral environmental information.

In the caseEast Sussax KS / W9! YIRS Of SIFNJ GKIaGXo

the rights of applicants for environmental informatiorcludethe right to have the
competent public authority correctly fulfil conditions related to thepply of
information

G71/14

56 It should be recalled in this connection that the EU legislature, in adopting
Directive 2003/4, intended to ensure the compatibility of EU law with the Aarhus
Convention by providing for a general scheme to ensure that any natural or legal person
in a Member State has a right of access to environmental information held by or on
behalf of public authorities, without that person having to state an interest (judgment in
Fish Legal and Shirle§279/12, EU:C:2013:853, paragraph and the caséaw cited).

The existence of effective administrative and judicial review of the making of a charge
for supplying such information is intrinsically linked to the realisation of that objective.
Furthermore, that review must necessarily relate to whether the public authority has
complied with the two conditions in Artick2) of that directive, identified in

paragraph29 above.

21



1. Requests for environmental
information and entitlement
to receive information

The Access to Environmental Information Directive, 2003/4/EC ﬂ“, 4
|

There is also a right to recieve (not only request)
environmental information!

Any natural or legal person in a Member State has a right of access to
environmental information held by or on behalf of public authorities,

without that person having to state an interest.

The existence of effective administrative and judicial review of the charge for
supplying such information is intrinsically linked to the realisation of the
directive’s objective (to ensure compatibility EU law — Aarhus Convention).

The review must necessarily relate to whether the public authority has
complied with the two conditions in Article 5(2) of that directive.
/
“ERA H

Case C-71/14 East Sussex, paragraph 56.

In East Sussex the court stated that :

Any natural or legal person in a Member State has a right of access to
environmental information held by or on behalf of public authorities,

without that person having to state an interest.

The existence of effective administrative and judicial review of the charge for
supplying such information is intrinsically linked to the realisation of the

di rect i ve 6@oemsbrg compatibiMyeEU law i Aarhus Convention).
The review must necessarily relate to whether the public authority has
complied with the two conditions in Article 5(2) of that directive.

G71/14

56 It should be recalled in this connection that the EU legislature, in adopting
Directive 2003/4, intended to ensure the compatibility of EU law with the Aarhus
Convention by providing for a general scheme to ensure that any natural or legal person
in a Member State has a right of access to environmental information held by or on
behalf of public authorities, without that person having to state an interest (judgment in
Fish Legal and Shirle§279/12, EU:C:2013:853, paragraph and the caséaw cited).

The existence of effective administrative and judicial review of the making of a charge
for supplying such information is intrinsically linked to the realisation of that objective.
Furthermore, that review must necessarily relate to whether the public authority has
complied with the two conditions in Artick2) of that directive, identified in

paragraph29 above.
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1. Requests for environmental
information and entitlement
to receive information

The Access to Environmental Information Directive, 2003/4/EC ﬁ‘f’ A
&\\ i
There is also a right to recieve (not only request)

environmental information!

Conditions related to the supply of information

Article 5

Charges

1. Access to any public registers or lists established and maintained as
mentioned in Article 3(5) and examination in situ of the information requested
shall be free of charge.

2. Public authorities may make a charge for supplying any environmental
information but such charge shall not exceed a reasonable amount.

3. Where charges are made, public authorities shall publish and make available
to applicants a schedule of such charges as well as information on the
circumstances in which a charge may be levied or waived.

In article 5 we find conditions related to the supply of information:



1. Requests for environmental
information and entitlement
to receive information

The Access to Environmental Information Directive, 2003/4/EC, article 7

NSPIRE Directive (establishing an Infrastructure for Spatial
mation in the EC), 2007/2/EC, article 11

The public is entitled to receive
information through active
dissemination by the competent public
authorities

ticle 12(1)(e) of the Bathing Water Directive, 2006/7/EC

requires the public to be informed whenever
bathing is prohibited or advised against

The public is also entitled to receive environmental information through active dissemination by the competent publidiasthori
(See for example Article 7 of the Access to Environmental Information Directive, 2003/4/EC, and Article 11 of the INSRIRE2007/2/EC. ).
Itis important that public authorities fulfil this obligations since it may, inter alia, be important for safeguardirighhihave one's health protected.

Article 7
Dissemination of environmental information

1. Member States shall take the necessary measures to ensure that public autranitessethe environmental information which is relevant to their functions and which is held by or for them, with a view to its
active and systematic dissemination to the public, in particular by means of computer telecommunication and/or electhomiogc where available.

The information made available by means of computer telecommunication and/or electronic technology need not include iofarofiatited before the entry into force of this Directive unless it is already
available in electronic form.

Member States shall ensure that environmental information progressively becomes available in electronic databases whsth areessible to the public through public telecommunication networks.
2. The information to be made available and disseminated shall be updated as appropriate and shall include at least:

(a) texts of international treaties, conventions or agreements, and of Community, national, regional or local legislatiergrrironment or relating to it;

(b) policies, plans ampfogrammeselating to the environment;

(c) progress reports on the implementation of the items referred to in (a) and (b) when prepared or held in electronig poiticbauthorities;

(d) the reports on the state of the environment referred to in paragraph 3;

(e) data or summaries of data derived from the monitoring of activities affecting, or likely to affect, the environment;

(f) authorisationswith a significant impact on the environment and environmental agreements or a reference to the place where such infarandimnequested or found in the framework of Article 3;

#g) environmental impact studies and risk assessments concerning the environmental elements referred to in Article a(Bji@emce to the place where the information can be requested or found in the
ramework of Article 3.

3. Without prejudice to any specific reporting obligations laid down by Community legislation, Member States shall takestbary measures to ensure that national, and, where appropriate, regional or local
reports on the state of the environment are published at regular intervals not exceeding four years; such reports stiaihifochnation on the quality of, and pressures on, the environment.

4. Without prejudice to any specific obligation laid down by Community legislation, Member States shall take the necessaes oeensure that, in the event of an imminent threat to human health or the
environment, whether caused by human activities or due to natural causes, all information held by or for public authbidtiezowld enable the public likely to be affected to take measures to prevent or
mitigate harm arising from the threat is disseminated, immediately and without delay.

5. The exceptions in Article 4(1) and (2) may apply in relation to the duties imposed by this Article.
6. Member States may satisfy the requirements of this Article by creating links to Internet sites where the informatieriazardb

Article 7
Dissemination of environmental information

1. Member States shall take the necessary measures to ensure that public autrwgaessethe environmental information which is relevant to their functions and which is held by or for them, with a view to its
active and systematic dissemination to the public, in particular by means of computer telecommunication and/or electtmuiotgc where available.

The information made available by means of computer telecommunication and/or electronic technology need not include ioforafiatited before the entry into force of this Directive unless it is already
available in electronic form.

Member States shall ensure that environmental information progressively becomes available in electronic databases whith aceassible to the public through public telecommunication networks.
2. The information to be made available and disseminated shall be updated as appropriate and shall include at least:

(a) texts of international treaties, conventions or agreements, and of Community, national, regional or local legislatiergrorironment or relating to it;

(b) policies, plans ampfogrammeselating to the environment;

(c) progress reports on the implementation of the items referred to in (a) and (b) when prepared or held in electronig foistidauthorities;

(d) the reports on the state of the environment referred to in paragraph 3;

(e) data or summaries of data derived from the monitoring of activities affecting, or likely to affect, the environment;

(f) authorisationswith a significant impact on the environment and environmental agreements or a reference to the place where such infarandi®mnequested or found in the framework of Article 3;

gg) enviroEmfentaI ilmpact studies and risk assessments concerning the environmental elements referred to in Article a(Bf@)emce to the place where the information can be requested or found in the
ramework of Article 3.

3. Without prejudice to any specific reporting obligations laid down by Community legislation, Member States shall tekestbary measures to ensure that national, and, where appropriate, regional or local
reports on the state of the environment are published at regular intervals not exceeding four years; such reports stialhiiachaation on the quality of, and pressures on, the environment.

4. Without prejudice to any specific obligation laid down by Community legislation, Member States shall take the necezsaeg noeensure that, in the event of an imminent threat to human health or the
environment, whether caused by human activities or due to natural causes, all information held by or for public authbigtiesowld enable the public likely to be affected to take measures to prevent or
mitigate harm arising from the threat is disseminated, immediately and without delay.

5. The exceptions in Article 4(1) and (2) may apply in relation to the duties imposed by this Article.
6. Member States may satisfy the requirements of this Article by creating links to Internet sites where the informatierimardb

For example;
Article 12(1)(e) of the Bathing Water Directive, 2006/7/EC requires the public to be informed whenever bathing is prohittésed against; and
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1. Requests for environmental
information and entitlement
to receive information

The Access to Environmental Information Directive, 2003/4/EC, article 7

NSPIRE Directive (establishing an Infrastructure for Spatial
mation in the EC), 2007/2/EC, article 11

The public is entitled to receive
information through active
dissemination by the competent public
authorities

icle 8(5) of the Drinking Water Directive, 98/83/EEC

requires consumers to be promptly informed of
health-endangering drinking water contamination

Article 8(3) of the Drinking Water Directive, 98/83/EEC, requires consumers to be
promptly informed of healtrendangering drinking water contamination.).



1. Requests for environmental

information and entitlement

to receive information

The Access to Environmental Information Directive, 2003/4/EC, article 6

/ Any natural or legal persoﬁ
- submitting an information request
enjoys legal standing to challenge
a decision, act or omission of the
Who? public authority responsible for
- dealing with that request. Rights
to receive information through
active dissemination may also
entitle individuals and
associations to bring legal
challenges. j

Thus,we haveto extendthe legalstandingright alittle bit more than the wordingin
article 6 of the Access to Environmental Information Directive, 2003/4i&€)cha way
that it mayalsoincluderightsto receiveinformationthroughactivedissemination.



Basis for Legal standing - locus standi

Subject matter of decisions, acts and el "";i’”'a'r m :
omissions environmental matters: Ce e

_Regfests for environmental information
a ntitlement to receive information

| e :
2 2. Specific activities that areii-  ||sencernng specific ac ———

Psubject to public participation participation) 9 (2)

L e e e e e e

req uirements c) Violation of provisions of -

-the national law. relating to. - .

3. Requests for action under environmental ; : ; :
S the environment 9 (3)
liability rules Including: : ,

'Requests for action under the
environmental liability rules
Other subjec-matter,
acts, plans and programmes and including national

derogations. implementing legislation

- - Wa &

The we have the second basibased on article 9 (2). So, let us start with article 9 (2).
Decisioamaking concering specific ativities subject to public participation.

4. Other subject matter, such as national
implementing legislation, general regulatory




Article 9 Article 9.2

The public concerned (and
ENGOs) with sufficient
interest/maintaining impair

of a right, where national law
requires this as a precondition shall
pave access to a review process
: in court or tribunal to challenge
the substantive and procedural

c.,""\\)q
i} :
« 47 Convention

—

Who? legality of any decision, act or
Specific omission subjectto the
e require- provisions of article 6 and, where

3. Access to courts of law

' I ments for | SO provided for under national law
standing | and without prejudice to paragraph
3 below, of other relevant
provisions of this Convention.

1 or tribunals in environmental matters. |

4 m

X YSYOSNER 2F GKS Lzt A0 02y OSNYySRX

Xodzi y20 Iff YSYOSNBYSZWO SINE 2FH00iRD 10&y OSSO
(a) Having a sufficient interest

or, alternatively,

(b) Maintaining impairment of a right, where the administrative procedural law of a

t P NIé@ NBldzANBa (GKAAa Fa  LINBO2YRAGAZ2YX

have access to a review procedure before a court of law and/or another independent

FYR AYLI NIAIfT o02Re& SaidlofAaKSR o0& flgXo

X G2 OKIffSy3aS GKS adomadlyiidsS I'yR LINROSRc
subject to the provisions of article 6 and, where so provided for under national law and
without prejudice to paragraph 3 below, of other relevant provisionthid Convention.

Concerning the legal standing right, article 9.2 thus referes to article 6.
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Pillar | T Pilarll * Pillar Il
Access to information A 4&5  Public participation A6-8 Access to justice A9

a) A passive obligation; a) Decision-making
provide information concering activities in
on requested Annex | and activities

which may have a
significant effect on
the environment

b) An active obligation;
provide an adequate flow R ——

! a) Denied information A!

b) Decision-making
concerning specific activities
(subject to public
participation) 9 (2)

o

of information b) Decision making
concerning plans and
programmes

c) Violation of provisions of
the national law relating to
the environment 9 (3)

Including:

c) Executive regulations
and generally applicable
legal instruments

Requests for action under the
environmental liability rules
Other subjec-matter,
including national
implementing legislation

Just for illustration!
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N Article 9
(3]

and impairment of a right shall be
determined in accordance with the
requirements of national law and
consistently with the objective of
giving the public concerned wide
access to justice within the scope of
this Convention

To this end, the interest of any non-
governmental organization meeting
the requirements shall be deemed
sufficient having a sufficient
interest and that such organizations
shall also be deemed to have rights
capable of being impaired.

Article 9.2

what constitutes a sufficient interest A The public concerned (and

ENGOs) with sufficient

) "4, where national law
requires this as a precondition shall
have access to a review process
in court or tribunal to challenge
the substantive and procedural
legality of any decision, act or
omission subjectto the
provisions of article 6 and, where
so provided for under national law
and without prejudice to paragraph
3 below, of other relevant
provisions of this Convention.

Then the article continues and explains that what constitutes a sufficient interest and
impairment of a right shall be determined in accordance with the requirements of
national law and consistently with the objective of giving the public concerned wide

access to justice within the scope of this Convention.

It also states that to this end, the interest of any rgovernmental organization meeting
the requirements shall be deemed sufficient having a sufficient interest and that such

organizations shall also be deemed to have rights capable of being impaired.
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Article 9

q-“““\q
)

Convention

-
L

<0
% -

Who?

3. Access to courts of law

\| or tribunals in environmental matters.

ERA

Specific
require-
ments for

| standing

Article 9.2

The public concerned (and
ENGOs) with sufficient
interest/maintaining impairment
of & rignt, where national law
requires this as a precondition shall
have access to a review process
in court or tribunal to challenge
the substantive and procedural
legality of any decision, act or
omission subject to the
provisions of article 6 and, where
so provided for under national law
and without prejudice to paragraph
3 below, of other relevant
provisions of this Convention.

It isthe public concernedhat benefits both from the right to public participation

provision in Article 6(2) and from the access to justice provisions of Article 9(2).
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\A
Public concerned in the Aarhus Conventi

”Public concerned” benefits from the public participation provisions of
article 6 (2) ---- also in artcile 9 (2) and corresponding EU legislation

lfa2 Ay (GKS O2NNBALRYRAY Pubkciconcerfeldghy R NB
benefits from the legal standing provision.

(s}
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Public concerned in the Aarhus Conventiot! ... Vs

Public concerned:

[ Article 2(5) |

‘the public affected or likely to be affected by, or having
an interest in, the environmental decision-making’

The Public:

|Artic|e 2(4) |

‘one or more natural or legal persons, and, in
accordance with national legislation or practice, their
associations, organisations or groups’

G¢CKS Llzof A0 O2y OSNYySR¢ Aa

making &

RS TtheyublR A y
affected or likely to be affected by, or having an interest in, the environmental decision

Whe publiQ A a

RS T A Y SR orke yr mbréldaturé br$egakperéons) and, in a

accordance with national legislation or practice, their associations, organisations or

group) ®

NI A (

V)

33



”Public” or ”Public concerned”?

| Public concerned | "The Public”

Distiction between

Neither Article 9(2) of the Aarhus
Convention nor the provisions of EU
secondary legislation grant
unconditional access to justice to the

members of the public.

Aarhus Convention as well as EU
secondary legislation
differentiates between

Individuals, associations,
organisations and groups There is no unrestricted right for

everybody!

Recognised environmental NGOs (ENGOs)

Note the distinction!

Neither Article 9(2) of the Aarhus Convention nor the provisions of EU secondary
legislation grant unconditional access to justice to the members of the public.

As mentioned before, both the Aarhus Convention and the EU secondary legislation
RSNAGSR FTNRBY Al RAFFSNBYGAFIGSEAa Ay fS3IFf 3
Individuals, associations, organisations and groups and Recognised environmental NGOs.

34



[
2. Specific activities that are
subject to public
participation requirements

EU environmental law

Obligations for public authorities to maken specific
activitiesthat may have effects on the environment.

Projects that need a ) In many cases, public consultation is required
consent before building ‘ during the decision-making process
!ndustrie_s that_ nged i I Examples when public consultation is required: I
industruial emissions
permit Industrial Emissions Directive, Article 24
A EIA Directive, Article 6(4)
Seveso |l Directive, Article 15
of
“ERA !

b263s tS3G0Q8 GdNYy (2 G(KS 9! SyGANRBYYSYlf

It contains a significant number of obligations that require public authorities to make
decisions on specific activities that may have effects on the environment.

For example, a proposed motorway will require a consent decision by a public authority
before building can start. Industries requires a decision on an industrial emissions permit
before it can commence operating.

In many cases EU secondary environmental legislation requires public consultation
during the decisiormaking process

Examples are Article 24 of the Industrial Emissions Directive,( 2010/75/EU,)
Article 6(4) of the Environmental Impact Assessment Directive, 2011/92/EU, and
Article 15 of the Seveso Il Directive 2012/18/EU.

(There is a vaguer public consultation requirement in Article 6(3) of the Habitats
Directive, 92/43/EEC, which, however, has to be read in conjunction with Article 6(1)(b)
of the Aarhus Convention, see Cas243/15LZ I] paragraph 45.).)

t
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The public participation provision in the IED, requires that the public conserned are given
early and effective opportunities to participate in the procedures for the granting of a
permint for new installations and the granting of a permit for an substantial change.
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