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WHY

IS there a preliminary
reference procedure

?



D.C. Court
of Appeals

Administrative
Agencies

11 U.S. Courts

FCC =
Review Board
ALJ e
Bureau '3

LJ.S.District
Courts with
federal
junisdiction
(89 districts
in 50 states,
1 Puerto Rico,
1 D.C.

junisdiction
(Canal Zone,
Guam, VI)

Elaina’s Government for Dummies
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Legal Source Texts

All available on www.curia.europa.eu
mArticle 267 TFEU

sStatute (Protocol No 3 to TFEU): Arts 23
and 23a

sRules of Procedure (OJ 2012 L265, p.1),
Articles 93 to 118

sRecommendations to national courts and
tribunals (OJ 2012 C338, p.1)




Article 267 TFEU

The Court of Justice of the European Union shall have jurisdiction to
give preliminary rulings concerning:

a) the interpretation of the Treaties;

b) the validity and interpretation of acts of the institutions, bodies,
offices or agencies of the Union;

Where such a question is raised before any court or tribunal of a
Member State, that court or tribunal may, if it considers that a
decision on the question is necessary to enable it to give judgment,
request the Court to give a ruling thereon.

Where any such question is raised in a case pending before a court
or tribunal of a Member State against whose decisions there is no
judicial remedy under national law, that court or tribunal shall bring
the matter before the Court.

If such a question is raised in a case pending before a court or
tribunal of a Member State with regard to a person in custody, the
Court of Justice of the European Union shall act with the minimum
of delay.




Can you make a reference?

s Notion of “court or tribunal”

= Question about interpretation or validity of
Union law

= Decision on the question is hecessary



Do you have to make a reference?

m Courts of last instance; except:
= Acte clair
= Acte éclairé

Cases 283/81 dilfit and C-495/03 Intermodal Transports

= Questions about the validity of Union law

'S or Union institutions

or ac

Case 314/85 Foto Frost

8



Should you make a reference?

s How much relevant case law is there? How
confident are you deciding without a reference?

= Will the questions have to be resolved by the
ECJ at some point in any event?

= IS the case a good “test case™?
= Are the parties well represented?

= IS a reference in the parties’ (as opposed to
their lawyers’) interests?

= Are other cases raising the same questions
already pending?



Examples of References

C-4 80/0 L
Tribunale di Viterbo

Hepn T MARANELL

riunita in Camera di consighe il giomo T
pronunziate la seguants

ORDINANZA

EE S s
‘ﬁj‘_f‘ I tinio vastlofef,

nm?u,, J_EV'EEE‘L

ApiBpoc 1636/
TQ ZYMBOYAIQ THE ENIKRATEIAE
TMHMA &7

Euvebpioge Bngbaio oo akpoarhoo rou o 30 lovouaploy 2007,
WE Triv £fng plvBemn: M. Bpovedens,  AvnmpdeBpog, Mpdelipog 1ou AT
Tufuarag, M. Kotathwng, A, Tpatelag, EdpBouksi, M. Zwinpomotiou, X
wiFoAGen, Mapebpor. TpuppcoTéng n A, Tpadn, Fpoppatéag Tou &7
Tufipares,

A Mg va Bikdael Ty oma 20 logAlou 2004 atmen;

g Bacihwds Zrukavod BavBupou, karikou Apapouciou Amnrlg
{&ucvuaiou Apeorayiteu 13). i amoio wapéotn pe Tov Biknydpo X. MNoifn
{A.M. 2740), Tou Tow HOMIOE ATO HKAGATHMO,

KoId Tou Yroupyod EBvikng NMai@eiog kal SpnokeupdTwy, ¢ omolog
wapear pe Ty B. Namofeofiopou, Ndpedpo rou Nopmkod Zupfouiios tou
Kpdiroug.

Mz 1y alriern curr 5 oirodda etiSiike Yo akupwBei Fo U’ aprdp.
30/23.3.2004 mpoktkG Tou TUpBOUAROU Avayvinpong ETrayyEApansng
Igonpiog Tithwy Tprofdbpag Exmaifcuons rov Ywoupyeiou EBwikige
[hoiBelog ko Sprnokeupduoy ko kdBe dAkn oxemied mpddn f rapdieyn
TG SOk oEWwS.

B. MNa va Bikdoe Ty omd 12 levouapiou 2003, altnan:

ms Baoieng Zronavol Bovdupou, karofkou Ajopovdiou ATTIKRE
(Algvugion Apearrayltow 13}, 1 owaig TopigTn wWe Fov Jiknydpe I,
Bhoxdmouso (AM. 17001), mou tov Sidpice oTo akpoaTipo,

XaTd rou YToupyod EBvikge Nadeing kal Sprokeupdruy, o sroleg
trapeaty ue 1wy B. AomoBesdiepon, Napedpa rou Nopwod Zupfaublor wau
Kparoug.
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Aim of the Order for Reference
s Permit Member States and Union

Institutions to exercise their rights under
Article 23 of the Statute

= Permit the ECJ to give a useful answer to
the national court

C-42/07 Liga Portuguesa, paras 40 and 41
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Essential Elements

s Factual framework (including assumptions
and hyoptheses)

m Applicable national legal framework

s Rules of Union law considered relevant,
including how they are linked to the facts
and national law

= Question(s)

RP Art 94
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Optional Elements

s Arguments of the parties

m Suggested answer to the questions asked
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Drafting Suggestions

m Ask parties to prepare an agreed draft

= Cite important national legal provisions
verbatim; explain any surprising
interpretations of particular terms

= Concentrate on the individual dispute, and
what you need to know to solve it

= Be aware of limits of ECJ’s jurisdiction
= Be aware of 20-page translation limit

14



After the Reference

= Appeal Against Order for Reference?

= Requests for additional information? (re Arts
61, 62 and 101)

m [nadmissibility? (re art 53(2))
m Answer clear? (rp Art 99)

s Possible joinder with, or suspension
pending, other case (re Arts 54 to 56)
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Internal Procedure at the ECJ

= Allocation to a reporting judge by the President
= Allocation to an AG by the First AG

= Preliminary Report discussed by all members of
the Court (28 Judges + 9 AGs) - Allocation to a
Chamber (3, 5 or 15 judges)

= Hearing

m AG’s Opinion

= Draft judgment by reporting judge

» Deliberations of judges leading to judgment

= Translation and handing down of the judgment
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Response to the Questions

= Limited to the factual and legal scenario
as outlined by the referring court

= Will never opine on facts

= Will usually not opine on validity of
national law

= Will be expressed in general, generic
terms
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