The UNCRPD as a
signpost for legislators

Accounting for the general
principles and key
definitions in national
legislation.
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154 signatories to the Convention

90 signatories to the Optional Protocol
B 124 ratifications and accessions to the Convention
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"The Convention was the most rapidly
negotiated human rights treaty in United
Nations history, and it has received an
overwhelming level of international support. But
it always risked becoming the victim of its own
success, with countries racing to become party,
and then neglecting the hard work involved in
national legislation and effective
implementation. ™

Don Mackay

Former Chair of the Negotiations
on the Convention on the Rights
of Persons with Disabilities

2012
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Article 4 - General obligations

1. States Parties undertake to ensure and
promote the full realization of all human rights
and fundamental freedoms for all persons with
disabilities without discrimination of any kind on
the basis of disability. To this end, States Parties
undertake:

a) To adopt all appropriate legislative,
administrative and other measures for the
implementation of the rights recognized in the
present Convention;

b) To take all appropriate measures, including
legislation, to modify or abolish existing
laws, requlations, customs and practices that
constitute discrimination against persons with
disabilities;
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s Principles




§ Law in Context

How to Do Things
with Rules

WILLIAM TWINING AND DAVID MIERS

FIFTH EDITION




The Golden Rule :

Writing the law In

view of its
Interpretation




Any new law will be interpreted
in a systemic way, that is taking
into account the previously
existent legislation. Therefore it
has to be read in coherence
with it, the meaning of the new
law affecting the old one and
vice versa.
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If we want derogate from
the principles of the pre-
existing legislation, we have
to say explicitly that we are
introducing a new
legislation inspired by
principles which are
different from those of the
existing legislation.







The United Nations Convention on the Rights of Persons
with Disabilities and its Optional Protocol marks a
"paradigm shift" in attitudes and approaches to persons
with disabilities. It takes to a new height the movement
from viewing persons with disabilities as "objects" of
charity, medical treatment and social protection towards
viewing persons with disabilities as "subjects" with rights,
who are capable of claiming those rights and making
decisions for their lives based on their free and informed
consent as well as being active members of society.
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Assumption 1

Disability is a

human right

Issue
Assumption 5 Assumption 2
Process is as Disability is
much important I social
as outcome UNCPRD construct

/ N\

Assumption 3
Equality has to
be redefined

Assumption 4
It is about
unequal

power relations
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Needs vs Rights

What is

_ ... Whatisinherent to every
required/necessary/specific human being
Needs are met or satisfied 0 Human Rights are realized
Needs do not necessarily d  Human Rights always
imply duties imply correlative duties
Needs can be met by J  Charity is seldom
charity and benevolence zr;wr:ndatory, rights always
N_eids areI oftTn associated O Rights are always
with non-lega _ associated with legal
commitment or promises obligations
Needs can be ranked a O Rights cannot be ranked

prioriin a hierarchy in a hierarchy



Duty Bearer

Responsibility

Has an obligation Has a claim on

Rights Holder
Participation




Article 24 — Education

States parties shall ensure
...that  persons  with
disabilities can access an
inclusive, quality and free
primary education and
secondary education on
an equal basis with others
in the communities in
which they live...

A right to inclusive
education means that...




2. Disability is a social construct

AUTISM
IS NOT A R - - 3
TRAGEDY. | cure ignorance |
IGNORANCE | v nol autlism 4
Q IS THE * ) ,

TRAGEDY. /




Preamble

Recognizing that disability is an evolving concept and that
disability results from the interaction between persons with
impairments and attitudinal and environmental barriers that
hinders their full and effective participation in society on an equal
basis with others.

Article 1 — Purpose

Persons with disabilities include those who have long-term
physical, mental, intellectual or sensory impairments which in
interaction with various barriers may hinder their full and
effective participation in society on an equal basis with others.



HE MEDICAL MODEL O DISABILIT)

T e
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English Poor Law
(1601)

German Disability and
Old Age Insurance
Law (1889)

Canadian
Employment Equity
Act (1995)

Definition

The disabled
includes “the sick,
Insane,
defectives, aged

A person who “because
of his physical or
mental condition is
neither in a position to

A person with an
impairment who
considers himself to be
disadvantaged in

and infirm”. perform regularly his | employment by reason

previous work, no to of that impairment or

earn the minimum believes that an

invalidity pension employer is likely to

though other work consider him to be

corresponding to his disadvantaged in

strengths and abilities”. | employment buy
reason of that
Impairment.

Purpose | Providinga Providing an income Providing equal

license to beg

support

employment
opportunities




Antidiscrimination
legislation
Social security
legislation \
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e When discussing issues
implying paradigms shifts :

v" Know your paradigm.

\ v'Remember that
B understanding a
*722%3 competing paradigm is

/70/)78 /)76555233 not thg same as
accepting It.
v'"Own your paradigm.
Don't let your

paradigm own you.






"The law, in its majestic equality,
forbids the rich and the poor alike to

sleep under bridges ™
Anatole France

Office J




The New Yorker
5/25/98 j —

Article 5 . In order to guarantee compliance with the principle of
equal treatment in relation to persons with disabilities, reasonable
accommodation shall be provided.



Article 12 - Equal recognition
before the law

States Parties shall recognize that
persons with disabilities enjoy legal
capacity on an equal basis with
others in all aspects of life.

States Parties shall take appropriate
measures to provide access by
persons with disabilities to the
support they may require in
exercising their legal capacity.

SUPPORT




Equality also requires a proactive approach

Article 9 — Accessibility

To enable persons with disabilities
to live independently and
participate fully in all aspects of
life, States Parties shall take
appropriate measures to ensure to
persons with disabilities access, on
an equal basis with others, to the
physical environment, to
transportation, to information and
communications, including
information and communications
technologies and systems, and to
other facilities and services open or
provided to the public, both in
urban and in rural areas




Article 19 - Living independently
and being included in the
community

States Parties to the present
Convention recognize the equal right
of all persons with disabilities to live
in the community, with choices
equal to others, and shall take
effective and appropriate measures
to facilitate full enjoyment by
persons with disabilities of this right
and their full inclusion and
participation in the community.




4. Unequal power relations lies at the cause
of the exclusion of persons with disabilities

YOU GAVE US YOUR DIMES

!
f

NOWWE WANT OUR RIGHTS




The common elements that underlie persons with disabilities
people’s exclusion are voicelessness and powerlessness.
Confronted with unequal power relations, people with disabilities
are unable to influence or negotiate better terms for themselves
with governments, service providers and civil society.
Dependent on others for their welfare, they also frequently find
it impossible to prevent violations of dignity and respect.



The UNCPRD as
an agenda for
empowerment

Inclusion
and
~ Participation
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5. Process is as much important as outcomes
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A PROCESS-BASED GUIDEPOST FOR POLICYMAKERS AND
LEGISLATORS
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Strengthens the
accountability

A law intended

to protect
the rights of
Persons with

Disabilities

of duty bearers /

r
r

F;
¥

.
s

&
s

T
5
&
&
i

; . . N
{_ participation for persons |
their

5,
!

L
s
,
u,
LY
5,
s

Enable choice an&

| with disabilities |

h
5,
",

W,
e

",
™,

Duty bearers
fulfil f
their obligations /

%
5,
!

xl‘. i

-~

A e
;

s
I
£
s

/

&
K

s
r
I

F;
/
7
o, 4
-"..- -.."-.
.-'... ..-".

e

Persons
with
disabilities
claims

-

rights

Change :

* [nstitutional and legal
* Environmental
*Economical
*Social/Cultural

Improvements in
persons with
disabilities life







How to Eat an Elephant?




One bite at a time.




