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The main goal of this paper is twofold. The first goal is to provide a description of the
use of contract compliance in different countries in structuring and developing
ingtitutional strategies for counteracting ethnic discrimination. The second focus is to
provide an analysis of the current policy building and policy implementation that is taking
place in Sweden. These factors may be laying the framework for moving in the direction
of employment equity asit is being developed in Canada.

Contract compliance means the use of anti-discrimination clauses in public contracts in
order, among other things, to complement and ensure compliance with the anti-
discrimination laws and norms of the society. Depending on the nationa setting, the
violation of such clauses can lead to various sanctions such as cancellation of the
contract, damages or a ban on participation in future contract bidding. Contract
compliance as a policy is assumed to discourage discrimination and promote diversity.
The idea is to convince the employer to shift his focus and awareness onto his general
employment practices and patterns by raising the potential risk related to discrimination
(e.g. cancellation of the contract or disqualification from future contracts) through a
format (contracts as opposed to only alaw) that the employer deals with daily and relates
directly to the employer’ s direct interests (his profits as opposed to the general well-being
of society (law)).

This historical and legal background provides a brief insight into the situation in the US,
Canada and the UK - the countries that have went the furthest in the development and
application of contract compliance. The use of anti-discrimination clauses in the US as
well as the development of contract compliance and its use today is examined more
closely. Contract compliance in Canada and the UK is also presented. A brief overview of
the EU’s position follows theresfter as there has been a broadly held, though inaccurate,
general assumption that EC law prevents the use of contract compliance. Thisincludes an
analysis of the positions taken by the EU, the EC-court and the Commission. Finally the
varying developments concerning the ongoing policy processes in Sweden are analysed.

The policy process has come quite far in Sweden, at both the local and the national levels.
If contract compliance is actually implemented, Sweden will become the first continental
European country to put this policy into practice in the anti-discrimination field. Many
policymakers have been asserting that this is a necessary complementary policy tool for
promoting diversity and counteracting discrimination.

These policy processes may in the end result in policies that are comparable to the policy
of employment equity found in Canada.

The disposition of the paper is the following. The paper begins with a short
description of historical and legal situation concerning anti-discrimination clauses in
the US. The next sections describe the situations in Canada, the UK and the
European Union. I conclude with a description and a short evaluation of the
institutional strategies for implementing anti-discrimination clauses in Sweden.
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1. Anti-discrimination clauses in USA - historical and legal
background.

The federal level

The historical legal origin behind anti-discrimination clauses at the national level in the
US can be found in President Roosevelt's 1941 Executive Order concerning the
introduction of clauses in all federal defense contracts. In 1941 black workers were
routinely discriminated against within the expanding defense industry. Among others
black union leaders and the NAACP arranged a meeting with Roosevelt to explain their
concerns. One issue discussed was a mass demonstration in Washington to protest
discrimination in the defense industry.

It was a sensitive point in history. Hitler was sweeping through Europe and the US was
on the edge of entering into the war. The US war industry was already gearing up. Blacks
had become an increasingly important part of the labour force needed by the expanding
war industry. At the same time Roosevelt felt that obtaining the help of Congress in
passing an anti-discrimination law was impossible. A creative political solution was
needed. Roosevelt thus signed Executive Order 8802 one week before the demonstration
as a means of indicating his position to its leaders. Two years later the President
expanded the scope of the order to all federal contracts.

Initially the order basically required a declaration of an intent to not discriminate from the
contractor if they wanted to participate in the federa contracting process. But no advice
was given on the prevention of discrimination and sanctions were basically non-existent.

Eventually the clause was strengthened in various ways so that under President Kennedy
it included a possibility to cancel the contract and a requirement that affirmative action be
used by the contractor to ensure non-discrimination. This meant that the contractor not
only was to prevent discrimination but also to undertake affirmative action to promote
equal employment opportunities. In concrete terms non-compliant contractors could have
thelr contracts cancelled and be banned from participating in future federa contracts.

These clauses were strengthened when race and sex discrimination were banned through
adoption of the 1964 Civil Rights Act. Sex discrimination was thus incorporated into the
clauses.



Eventually requirements were placed concerning the adoption of plans containing goals
and time tables for achieving the goa of equal employment opportunities for those
involved. Finally the Executive Order was expanded to cover the disabled as well.

Various researchers have come to the conclusion that the US federal Contract
Compliance Program has had a substantial effect in promoting equal employment
opportunities for women and ethnic minorities. For example, one study of contract
compliance during 1974-80 showed that there was a 20 % increase in employment of
minorities among federa contractors compared to a 12 % increase among non-federal
contractors. For women the increase was 15 % compared with 2.2 %. There were even
more dramatic differences found in the employment of “professionas’ such as lawyers
and doctors (a 57 % increase compared with 12 %). The most extensive research has
probably been carried out by economist Jonathan Leonard. He has compared federal
contractors and non-federal contractors over time and included controls for such factors
as enterprise size, branch of industry, region and professiona structure. He concludes that
affirmative action in contract compliance terms has effective and that the policy has been
decisive in convincing companies to increase the numbers of women and minorities they
employ.

Similar contract compliance developments have also taken place at the state and local
levels. It is even possible to see that the local/state level has often provided new ideas for
the federal level.

According to Executive Order 11246 all companies that are parties to a contract worth
more than 10,000 dollars per year for goods or services are considered to have agreed to
not discriminate on the basis of race, skin color, gender, religion or nationa origin. In
addition all contractors and sub-contractors with contracts worth more than 50,000 dollars
per year and more than 50 employees are to develop written affirmative action programs
for use by the company. A section of the Labor Department, the Office of Federa
Contract Compliance Programs (OFCCP), is responsible for the collection and following
up of these affirmative action programs. The OFCCP as a rule tries to reach negotiated
settlements in regard to violations of the undertaking. If this does not work, the anti-
discrimination clauses contain the possibility of cancelling the contract and disqualifying
the contractor from future contracts until he is found to be in compliance with the
requirements of Executive Order 11246. In practice contractors have almost always been
willing to reach settlements with the OFCCP rather than risk the sanctions that can be
applied. Additional sanctions are also available in accordance with Title VII of the Civil
Rights Act. The government can aso sue the contractor for damages for breach of
contract.

This area of contract compliance programs is one of the areas concerning equa
employment opportunities at the federal level where “affirmative action” is an issue. In
addition a court can order a company that has violated Title VI, i.e. has discriminated, to
develop and implement an affirmative action program to come to terms with its
discriminatory employment policies. It should be note however that no federal law places



a general requirement on companies to implement affirmative action programs or
anything similar.)

Examples of affirmative action measures:

* A declaration in want ads that the company is an equal opportunity employer.

* The placement of want adsin newspapers and other media that reach minorities.

» General training programs or programs directed toward specific target groups.

» The removal of tests that have a built-in bias against certain groups, i.e. tests that are not
relevant to the work involved.

* The setting of various goals and time plans for achieving a diverse workforce.

It isthis last point that is considered to be controversial. Some assert that this means that
quotas are required. In spite of the various misconceptions in this regard it should be
noted that these goals are not to be achieved through the use of quotas. According to the
OFCCP quotas are forbidden by the Executive Order and would violate the order. A
company only has to undertake “good faith” efforts to achieve the goals. Most companies
should be able to demonstrate their good faith efforts without any greater problems.

State and local level

In asimilar asin other federal states (Canada and Australia) amost all states have their
own anti-discrimination laws. These laws basically mirror the federal law but can often
contain for example additional grounds for discrimination. There are often similar state
level government authorities, usually with a name like the state commission for human
rights. In a similar way many states have contract compliance programs for state level
contracts. According to Wisconsin’s Contract Compliance Law state contractors shal in
principle undertake to carry out an equal opportunities program in its personnel policies.
All contractors with at least 25 employees and contracts worth more than 25,000 dollars
must turn in an affirmative action program within 15 days after they agree to the contract.
Similar requirements are placed on sub-contractors. The goal is a balance workforce
which means that the program should take the underrepresentation of women, minorities
and the disabled into account.

At the local or municipal level various anti-discrimination rules and policies have been
adopted by many cities and counties. They often have a locad control authority. San
Francisco local rules require all city departments to place demand in their contracts that
the contractor agrees to not discriminate in its employment policiesin any of its activities
with the boundaries of the US. The rules referred to in such contracts cover
discrimination on such grounds as race, skin color, religion, disability or HIV-status and
sexual orientation. This applies, for example, both when the ground actually exists (the
person in question is disabled) as well as when the contractor has merely assumed that the
ground exists (he is wrong in the assumption that the disability exists). For monitoring
such contracts San Francisco has its own Human Rights Commission. The sanctions
available include cancellation of the contract and disqualification from participation in
future contracts. It should be noted that even these local requirements function in relation
to contractors within the framework of normal contracts law. The city is able to place the



quality requirements and contract clauses that it chooses as an individual party to a
contract. This means that the city is not bound to use only the general discrimination
grounds defined in state or federal law. Sexua orientation was thus introduced as a
discrimination ground in San Francisco long before it was adopted at the state level.

2. Other national implementation strategies

2.1 Canada
The federal level
Article 15 of Canada s Charter of Rights and Freedoms states the following:

(1) Every individual is equal before and under the law and has the right to the equal
protection and equal benefit of the law without discrimination and, in particular, without
discrimination based on race, nationa or ethnic origin, colour, religion, sex, age or mental
or physical disability.

(2) Subsection (1) does not preclude any law, program or activity that has asits object the
amelioration of conditions of disadvantaged individuals or groups including those that are
disadvantaged because of race, nationa or ethnic origin, colour, religion, sex, age or
mental or physical disability.

Article 15 (2) underlines the principle that affirmative action programs for the benefit of
disadvantaged individuals or groups are allowed.

The Canadian Human Rights Act - CHRA - was adopted in 1977 and last amended in
1996. The purpose of the law (§ 2): “The purpose of this Act is to extend the laws in
Canada to give effect, within the purview of matters coming within the legidative
authority of Parliament, to the principle that all individuals should have an opportunity
equal with other individuals to make for themselves the lives that they are able and wish
to have and to have their needs accommodated, consistent with their duties and
obligations as members of society, without being hindered in or prevented from doing so
by discriminatory practices based on race, national or ethnic origin, colour, religion, age,
sex, sexud orientation, marital status, family status, disability or conviction for an
offence for which a pardon has been granted.”

CHRA is afederal law that protects all residents of Canada against discrimination by or
within the different federal authorities, the postal service, banks, airlines and other
communications companies, and other federally regulated private industries. The ban on
discrimination covers actions within industry and commerce (goods and services), within
the rental and housing markets and working life (including employment advertisements).
The law aso indicates that unions are not alowed to discriminate against their members.
Harassment is also banned.



Canada has also adopted the Employment Equity Act - EEA. The latest version entered
into effect in 1996. All employers, both private and public, that are covered by federal
legislation and have more than 100 employees are covered by the EEA. About 900,000
employees or 8 % of the Canadian workforce are covered by the law. The Canadian
Human Rights Commission is to monitor the law. The purpose of the EEA (8 2) isto
achieve equality in the “workplace so that no person shall be denied employment
opportunities or benefits for reasons unrelated to ability and, in the fulfilment of that goal,
to correct the conditions of disadvantage in employment experienced by women,
aboriginal peoples, persons with disabilities and members of visible minorities by giving
effect to the principle that employment equity means more than treating persons in the
same way but also requires special measures and the accommodation of differences.”

As complement to the EEA, a Federal Contractors Program has been developed. The
program has the same purpose as the EEA, follows the same guidelines and relates to
contractors that participate in federal public contracts. All organizations with more than
100 employees that want to participate in a federal contract worth at least 200,000
Canadian dollars must agree to follow the EEA guidelines. They shall also declare that
the undertaking is part of their bid or contract offer. Once a contract has been granted the
fulfilment of this undertaking is to be monitored. If it turns out that the contractor has
failed to fulfil his undertaking, the result can be various sanctions such as disqualification
from future contracts.

The states

In the same way as in the US there are laws and supervisory authorities at the state
(province) level. Quite often it is the state laws that have provided guidance concerning
new trends and developments for the federa level. Ontario’'s Human Rights Code
contained a ban on sexua orientation discrimination long before it was adopted at the
national level. At the same time it should be pointed out that the state laws to a large
extent reflect the national law. They cover working life, housing, merchants (goods and
services) and union membership. The same grounds are covered but they more clearly
cover citizenship aswell.

One interesting difference compared to the national law could be found afew years ago in
Ontario where the law specified that one condition for every (state or provincia) public
contract was that the contractor agreed to not violate the ban on discrimination in working
life. The same aso applied to every provincial subsidy, donation, loan or guarantee. The
law also declared that violations that amounted to a breach of the condition, are sufficient
ground for cancellation or voidance of the contract, subsidy, donation, loan or guarantee.
Such violations also Ontario the right to refuse to enter into new agreements with the
party involved. To determine which sanctions should be applied a Board of Inquiry can be
appointed by the Ontario Human Rights Commission if a determination has been made
that an inquiry is called for and that it has not been possible to reach a settlement. It is
important to note that this law was repealed by a new government that later came to
power in Ontario.



2.2 The United Kingdom

The supervisory authority in the UK for the Race Relations Act (RRA) isthe Commission
for Racia Equality (CRE). The CRE's main task is to counteract discrimination and
promote equal opportunities, and follow up the manner in which the law is functioning
and recommend changes when needed. In this connection it can aso be noted that the
CRE has participated in the development of so-called codes of practice for different
braches of working life. These are to help employers and others to understand the law.
Recommendations are provided concerning various ways to prevent discrimination and
promote ethnic equality in working life. While these codes are not legally binding an
industrial tribunal can take them into account in determining if a company has done what
it should have in order to avoid discrimination. These codes aso can play arole in the
work of the local authorities with contract compliance.

Background to contract compliance in the UK

According to the origina 8 71 RRA local authorities have been under a duty to ensure
that they carry out their functions with due regard to the need to elimination illegal racial
discrimination and promote equal opportunities and good relations between people of
different races. The law has been strengthened recently in a number of respects.

In addition to their support to Racial Equality Councils certain larger local authorities
fulfil this duty through supporting a local contract compliance policy. In other words
certain minimum requirements are placed on suppliers of goods and services (contractors)
concerning their employment policies and the establishment of equal opportunities.

During the 1980s several local authorities used ”contract compliance” as a qualification
ground for public contracts. Many of these authorities had special contract compliance
units. Various studies have shown that the adoption of equal opportunities policies
increased markedly among the contractors involved. The CRE is convinced of the
importance and effectiveness of contract compliance as a complement to the law as well
as the various codes of practice. Contract compliance programs provide companies with a
clear and direct economic encouragement to counteract discrimination.

Since 1969 all national contracts have included a clause that requires contractors to
undertake reasonable measures to ensure that their employees and sub-contractors follow
the rules in the Race Relations Act. However, no government has yet established system
for following up compliance with the clause.

On the other hand, at the local level contract compliance has been handled in more than a
symbolic manner. In 1983 the Greater London Council (GLC) introduced the use of
contract compliance at the local government level in the UK. GLC’ s basically required in
effect that the contractors undertook to follow the anti-discrimination laws in effect, i.e.
those concerning race and gender. In 1988 the loca right to utilize such clauses was



limited to the use of such clauses in relation to race discrimination and only to a limited
extent. The Local

Government Act 1988, Section 18, (which limited the powers of local governments)
together with the EC public procurement directives forms the legal framework for the
CRE’ s views concerning the local contract complianceinitiativesin thisfield.

The CRE:s view of the local initiatives

The background according to the Commission for Racial Equality (CRE) to the need for
the local work with contract compliance is that race discrimination is common in the UK
even though it is a multiethnic society. Unemployment is much higher among ethnic
minorities than among the white mgority. Among those with higher educations thereis a
much higher unemployment level among minorities than among whites with the same or
even a somewhat lower level of education. The CRE also assumes that there is a very
high rate of underreporting concerning ethnic discrimination. All this has led the CRE to
the conclusion that local authorities can help to improve this situation through
encouraging contractors to implement racial equality policies.

According to the Commission for Racia Equality (CRE) there are several bases for the
use of contract clauses concerning equal employment opportunities

1 Thereisalega duty for the loca authorities to counteract ethnic discrimination and
promote ethnic diversity (Race Relations Act, 8§ 71).

2 Contract requirements concerning equal employment opportunities are effective.
Various studies in the US and England have shown that these types of programs increase
the employment opportunities of persons from groups that have been subjected to
discrimination.

3 The applicable legislation gives local authorities the right to act. In spite of the limits
in the law local governments have a right to promote equal employment opportunities
policies through public contracts. Here the UK Local Government Act sets greater limits
than for example the EC-directives.

4 The promotion of fairness and equal opportunities is a rational use of the taxpayer’s
money. A great deal of tax money goes to the voluntary and private sectors. These funds
are pad in from al parts of society, men and women, disabled and non-disabled and
people from al ethnic groups. Thus the local authorities are seen to have a moral
(democratic) duty to ensure that public funds do not get paid to contractors or activities
that directly or indirectly discriminate against any ethnic group.

5 Thisisaso arational use of the taxpayer’s money with regard to quality and value for
money. Presumptive contractors are naturally analyzed on the basis of various qualitative
factors. And equal opportunities policies have become more and more recognized as
being a part of good management practice, and have been pointed out as such by
employer’s organizations, professional institutions and the central government. Such
policies promote employer recruitment of the most suitable personnd, i.e. on the basis of



competence and without regard to irrelevant factors such as ethnic background. This
should lead to better quality production during the time of the contract.

These factors are the basis for the local work with contract compliance in the UK. Asfar
as the CRE is concerned the legitimacy (democratic) and quality arguments are the
overriding issues that need to be looked, as well as the fact that contract compliance
combined with effective anti-discrimination achieves changes in behavior.

The Commission for Racial Equality thus recommends the use of the following pointsin
contracts:

1 The contractor, and his subcontractors, shall adopt a policy for fulfilling his legal
duties in accordance with the RRA, and thus agree to not discriminate.

2 The contractor, and his subcontractors, shall as a minimum act in accordance with the
authority’s written criteria and the CRE's Code of Practice in employment, which
provides advice steps that can be taken to encourage underrepresented minorities to seek
employment.

3 In those cases where it can be established through a court proceeding, an industria
tribuna or a CRE investigation that ethnic discrimination has taken place, the contractor
shall inform the authority about this and undertake the measures necessary to prevent a
repetition.

4 The contractor shall, upon request, inform the authority of the details related to (3).

5 The contractor shal provide such information to the authority that reasonably needsin
order to be able to examine the contractor’s fulfilment of 1-4 above, including requests
for instructions, employment ads and other information and details about the monitoring
of job seekers as well as the workforce currently employed.

The CRE functions as an advisor to the loca authorities that work with contract
compliance.

3. New directions within the European Union

Article 2 of the EC-treaty indicates that the community has the tasks, among other things,
of promoting a high level of employment and social protection, free movement for
workers, equal opportunities for men and women, improved working conditions and the
socia integration of the disabled and other less favored categories. The Commission has
issued a green paper on public procurement within the EU. This paper examines article 2
together with the public procurement directives. Other important documents related to the
EU and the relationship between socia issues and public procurement are the
Commission Communication of March 1998 and the Court’s case law, particularly the
Beentjes case.

The Green Paper on Public Procurement

According to the Green Paper procurement entities “may be called upon to implement
various aspects of socia policy when awarding their contracts, as public procurement isa
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tool that can be used to influence significantly the behaviour of economic operators.”

It is pointed out that the directives provide various possibilities for taking social issues
into account. It is possible for example to exclude or disqualify contractors where they
have been convicted of an “offence concerning their professiona conduct or have been
found guilty of grave professional misconduct. These rules clearly also apply where the
offence or misconduct involves an infringement of |egislation designed to promote social
objectives.” This clearly means that certain social objectives, such as non-discrimination,
can be pursued to some extent in contract award procedures.

Another possibility mentioned is the possibility of placing conditions of asocia character
during the time the contract is being performed. The examples mentioned relate to
obligations aimed at the “employment of women or the protection of certain
disadvantaged groups.” It is specified however that such conditions are not alowed if
they result in discrimination against tenderers from other Member States and that
transparency concerning such conditions must be ensured by mentioning the conditionsin
the contract notices or contract documents.

The commission does point out that in its view the Directives do not allow social
considerations to be taken into account “when it comes to checking the suitability of
candidates or tenderers on the basis of the selection criteria, which relate to their financial
and economic standing or their technical capability, nor when it comes to awarding
contracts on the basis of the award criteria, which must relate to the economic qualities
required of the supplies, works or services covered by the contract.” (This conclusion may
bein conflict with the analysis made by the Court in arecent decision.).

The Beentjes case

The Commission’s position in the Green Paper was based on among other things the
Court’s case law. In the Beentjes case (ECJ 31/87) a contractor was required to employ a
number of long-term unemployed. The case involved the application of Council directive
71/305. The Court stated that placing such a requirement in a contract does not in itself
violate the directive. However, the requirement cannot directly or indirectly discriminate
against tenderers or applicants from other Member States. Furthermore, transparency is
required.

Commission Communication: Public Procurement In The European Union

In addition to the Green Paper the Commission has issued a communication to clarify
some aspects of public procurement policy in the EU (11 mars 1998). The
communication underlines the importance of socia policy and points out that the
Amsterdam Treaty lays down as a priority “the elimination of inequality and the
promotion of equality between men and women in all the policies and activities of the
European Union and requires it to combat every type of discrimination”.

The Commission repeats here the idea that social objectives can be taken into account in
purchasing through the exclusion of candidates who violate national social legislation,
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including those related to promotion of equal opportunities as well as through requiring
compliance with contract conditions that, for example, are aimed at “promoting the
employment of women or encouraging the protection of certain disadvantaged groups’.
Again the Commission points out that the limits of Community law must be respected,
I.e. transparency and non-discrimination.

The Commission concluded its comments concerning socia issues and procurement by
stating that the Commission encourages the Member States to use their procurement
powers to pursue the socia objectives mentioned and indicated that the Commission will
act similarly in its own procurement activity.

Concerning EC-law, given the Green Paper, the Communication and Court’s case it is
clear that

1. Exclusion of candidates is allowed if they have violated anti-discrimination laws or
norms. 2. Contract conditions requiring agreement to not violate anti-discrimination laws
are valid, as long as certain formal norms are complied with. The only thing that is
unclear is the extent to which a contracting entity can go beyond this type of law-related
requirement. The Beentjes case involved a condition that did not relate to any legal
requirement at all.

Interpretive Communication of the Commission

On 15 October 2001 the Commission issued its long awaited interpretive communication
on the Community law applicable to public procurement. Development of this
communication was mentioned in the Commission's Communication on "Public
procurement in the European Union" of 11 March 1998. The aim isto clarify the range of
possibilities under the existing Community legal framework for integrating social
considerations into public procurement.

The most significant conclusion concerning the addition of anti-discrimination clauses to
public contracts is that: “Contracting authorities can impose contractual clauses relating
to the manner in which a contract will be executed. The execution phase of public
procurement contractsis not currently regulated by the public procurement directives.”

Furthermore it states that:
“ Contracting authorities have a wide range of possibilities for determining the
contractual clauses on socia considerations. Listed below are some examples of
additional specific conditions which a contracting authority might impose on the
successful tenderer while complying with the requirements set out above, and which
allow social objectivesto be taken into account:

- the obligation to recruit unemployed persons, and in particular long-term unemployed
persons, or to set up training programmes for the unemployed or for young people during
the performance of the contract;
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- the obligation to implement, during the execution of the contract, measures that are
designed to promote equality between men and women or ethnic or racia diversity ;

the obligation to comply with the substance of the provisions of the ILO core
conventions during the execution of the contract, in so far as these provisions have not
already been implemented in national law;
- the obligation to recruit, for the execution of the contract, a number of disabled persons
over and above what is laid down by the national legislation in the Member State where
the contract is executed or in the Member State of the successful tenderer.”

4. Sweden’s developing contract compliance strategy

In Sweden the policy process concerning contract compliance has moved quite far. Right
now Sweden seems poised to move into a new stage since policymakers on various levels
are coming to the conclusion that the formal hinders that have been thought to exist are
just not there. This means that politicians are ssimply going to have to face the question of
whether or not a policy of contract compliance should be used in relation to the hundreds
of billionsof Swedish crownsthat are used in public procurement.

Government Enquiries

The issue of anti-discrimination clauses was examined in a Government Enquiry in 1997.
This Enquiry recommended their use as a complement to the proposal for a new law
against ethnic discrimination that was developed. The Enquiry found that such clauses
were within the framework of both EC-law and Swedish law. Their use was
recommended to the greatest possible extent in public contracts for goods and services, as
long as no legal hinders existed.

The Enquiry did recommend a further examination of the contents of such a clause and
the routines that should be established for follow-up purposes.

This later led to a Parliamentary Enquiry which recently completed its findings. In its
directive the Enquiry was to anayze the possibilities for a contracting entity to use so-
called anti-discrimination clauses in public procurement contracts. The Enquiry clarified,
as indicated above in the section on the EU, that “It is clear that social conditions, for
example conditions concerning anti-discrimination, can be adopted in the form of added
contract conditions (or clauses). A prerequisite is that the condition is presented in the
information concerning the procurement and that the condition is not discriminatory.”

European Conference Against Racism (Strasbourg, October 2000)

The Swedish government was one of participating States that agreed to the generd
conclusion that “The European Conference calls upon participating States to ensure that
public funds are not awarded to companies or other organisations which are not
committed to non-discriminatory policies.”

National Action Plan Against Racism
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In a national plan against racism submitted to the Parliament on 8 February 2001 the
Government gave notice that it going to work in the direction of actually making use of
the possibilities regarding the implementation of anti-discrimination clauses in public
contracts.

Government Budget September 2001 - Introduction of clauses by 1 July 2002

One result of the government’s budget negotiations with the Green Party and the Left
Party is a clear indication that the Government intends to introduce anti-discrimination
clausesinto national public contracts by 1 July 2002.

Local policy processes in Sweden

Various loca policy processes have been initiated throughout Sweden at the local level.
Local motions supporting the use of anti-discrimination clauses have been submitted in
most major urban areas at both the city and county government levels. These initiatives
are currently at different stages. The most advanced processes can be found in Stockholm
and Malmo.

The main points in the motions submitted use the following lines of reasoning:

 Despite its broad legislation Sweden still has substantial problems with among other
things gender and ethnic discrimination. These clauses are a concrete way of
complementing the existing legislation.

e They have a "human rights’ perspective in that they are directed against all
discrimination banned by law and are not related only one interest. The clauses include
the idea that there is no reason to discriminate between the different grounds of
discrimination and that the right to non-discrimination due to irrelevant factors is a
human right.

e It isaway for local paliticians to counteract discrimination, with actions as well as
words.

* Their use will lead to an effective use of public funds.

» As more and more "public sector” activities are turned over to the private sector it is
increasingly important that the public authorities retain certain responsibilities for how
that money is used, i.e. it is democratically unacceptable that recipients of public funds
are alowed to discriminate against various members of the public, including ethnic
minorities.

They generadly contain a formulation for a contract clause: the contractor, or sub-
contractor who is used by the contractor, agrees to not violate any of the existing anti-
discrimination laws. This is complemented with a cancellation clause: since the
contracting entity considers discrimination to be a serious breach of contract, the
contractor is put on notice that the contracting entity hereby has the right to cancel the
contract if the contractor, or his sub-contractor, violates any of the existing anti-
discrimination laws.

Stockholm
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On 1 October 2002 the conservative magjority in the Stockholm City Council agreed in
principle to the introduction of anti-discrimination clauses in Stockholm’'s public
contracts. This is a proposal that the opposition parties had long been supporting. The
majority at the same time voted against a proposal that included specific wording for such
clauses. Thus the specific details are going to be presumably worked out by the city’s
attorneys. The fina specifics are expected to include a clause that will only alow for
cancellation of a contract if the contractor has been required to pay damages in
accordance with a final court judgment or is convicted of unlawful discrimination in
accordance with §16:9 of the Penal Code.

The policy process has been underway since 1996. It will thus be important to follow the
development of the details since the issue has been sidetracked a number of times even
given magjority support on occasion. In any case, since the parliamentary enquiry above
clearly indicated that such clauses are legal politicians have had to focus on the political
will to accept or reject such clauses.

City Council decision in Malmo

The policy process has come the furthest in Malmé. In the year 2000 a political majority
adopted a motion proposing the use of anti-discrimination clauses. It has taken a long
time but right now Mama is in the process of introducing such clauses into their public
contracts. The origina proposa by the administration focused on race and ethnic
discrimination but will presumably be expanded to other discrimination grounds given
the Commission’s clear statement in its interpretive communication mentioned above.

The National Integration Office

The National Integration Office has formulated a two-part anti-discrimination policy
proposal in relation to the Office’s own public contracts. The proposal indicates that the
Office shall indicate in its contracts that the Office appreciates contractors that have a
diverse ethnic workforce and that the contractor shall agree to not discriminate on any
ground covered by law.

The National Public Procurement Office (NOU) has commented on the proposal above.
In general the NOU’ s comments on the proposal for a cancellation clause were positive in
that such clauses are within the bounds of Swedish and EC-law if they are written
properly. Thisis however explained in extremely careful terms.

On the other hand the NOU was more critical concerning the requirement of a positive
view towards ethnic diversity, particularly if thisinvolved any active involvement. Here it
was somewhat unclear if the NOU was making an analysis of the legality of the idea or
only its suitability. But it should be apparent from the EC-Court’s case law and the
statements of the Commission above that even such possibilities exist as long as they are
formulated in alegally correct manner.

The Parliament (Riksdagen)
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In June 2002 the Riksdag basically adopted a government bill (Proposition 2001/02:142)
concerning changes in the legislation concerning public procurement. One of the pointsin
the bill was a proposed change in the law that specifies that public procurement contracts
can include so-called socid conditions to the extent allowed by EC-law, for example,
related to compliance with anti-discrimination laws. While an amendment in the law was
proposed, the government specified that this was a clarification that such socia
conditions could be included by government entities dealing with public procurement, but
that this amendment “did not result in any change in the applicable legal rules and case
law.”

The Government Bill aso pointed out that, in order to provide guidance regarding the
types of contract conditions that can be used, the Government (dnr Fi2002/422) gave the
National Public Procurement Board (Namnden fér offentlig upphandling) the task of
developing examples of contract conditions for the promotion of equal treatment without
regard to gender, race, skin color, nationa or ethnic origin, religious faith, disability or
sexual orientation. The examples are to include contract clauses related to a contractor’s
undertaking to comply with existing anti-discrimination laws, and the consequences of a
failure to comply.

The examples were to be developed in cooperation with the Gender equality ombudsman
(J&mO), the Ombudsman against ethnic discrimination (DO), the Disability ombudsman
(HO) and the Ombudsman against discrimination due to sexual orientation (HOMO). The
NOU was dso to consult with the local government associations (Svenska
Kommunfdrbundet and Landstingsférbundet) as well as business organisations and the
unions.

The Public Procurement Board (Nimnden for offentlig upphandling)

The Board completed its report concerning examples of anti-discrimination clauses prior
to the treatment of the public procurement bill in parliament. In general, the Board
recommended only the use of an extremely limited anti-discrimination clause. Among
other things, subcontractors were excluded from the scope of the clause. Furthermore,
concerning recourse, rather than specifically allowing for the possibility of cancellation of
a contract if a contractor discriminates or otherwise fails to follow the laws against
discrimination, the maximum penalty recommended is a contract fine of about 2000
Swedish Crowns (USD 200 or 200 euros) for failure to properly report the compliance
measures undertaken, and a maximum fine of 3 % of the contract amount for ongoing
violations of the laws.

Final comments

In counteracting discrimination as a social phenomenon it is worthwhile to keep in mind
the distinction that sociologists like R.M. Mclver started making during the late 1940s.
They taught people to distinguish between discrimination as a form of behaviour and
prejudice as an attitude. The distinction was important in that while one could lead to the
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other, neither was a prerequisite to the other. There can be a connection between the two,
but a prejudiced person does not necessarily discriminate and discrimination is not aways
the result of prgudice.

Thisissueisrelevant to the manner in which discrimination is approached in Europe. The
tendency has been to use law in a manner that will hopefully change attitudes, as opposed
to changing behaviour. One means of focusing on, and changing, behaviour that has been
developed in some countries is the use of contract compliance. On the continent of
Europe there have been serious doubts raised as to the legality of contract compliance.
This has meant that little attention has been paid to its planning, structure and
effectiveness. Y et these are the issues that policymakers will soon be faced with.

Europe in general has been extremely sdow in developing laws against ethnic
discrimination, in particular effective laws. Rather weak laws or no laws at all have been
the norm. It seems that denial concerning the issue of racism and discrimination as
European problems have been the norm. The EC Race Directive will mean that al EU
member states must have a minimum level of lega protection against race and ethnic
discrimination by July 2003. The implementation process will presumably aso give an
extra impetus to other complementary means of combating racism and discrimination.
The use of anti-discrimination clauses will presumably be one of those means, and may
lay the foundation for developmentsin the direction of employment equity.

Anti-discrimination clauses (contract compliance) have been found to be an effective
complement to anti-discrimination legidation in the US, Canada and the UK. They are
presumably effective in that they appeal to a contractor’s basic interest in his own profits.
Laws reach an employer on a more general level, whereas contract clauses involve a
contractor’s daily interests. If the issue of anti-discrimination is brought up within the
environment of a contract, the contractor needs to consider the issue immediately. Does
he have any problems in this regard? Can they be remedied? Can they be prevented? This
presumably is what leads to the changes in the contractor’s behaviour, at least in a
preventive sense. This does not mean that anti-discrimination clauses are not
uncontroversial. Whether or not they can even be used on the continent of Europe has
been questioned. (The Swedish business community has expressed serious doubts about
their usage in relation to Sweden’s public contracts market that amounts to about 350-400
billion Swedish Crowns.)

The initial issue seems to always focus on the legality of contract compliance as a
concept. It is possible that the legality issue is raised because it is harder to argue against
thelir suitability given the legitimacy and quality arguments involved.

In any case, the EU stance on contract compliance has become much clearer. Aslong as

certain minimum lega standards are met both the Commission and the Court agree that
anti-discrimination clauses can be used.
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In Sweden the policy process has been developing for a number of years. At least it has
become almost impossible for the policymakers to say that legality is amajor issue, since
two government enquiries have dealt with this issue, and the Commission has been as
clear as it has. The next step is thus going to be a focus on suitability. Apparently the
national government, along with the parliamentary majority, has decided to move into the
implementation stage. Local governments have also started moving in the same direction.
At the same time it is going to be important to follow the details. Given the broad
opposition that has existed on various levels it is important that the policy process is
followed through to the development of concrete and effective clauses. Otherwise they
risk ending up as symbols without any real content.

The so-called example presented by the Public Procurement Board provides an interesting
barrier in the development of serious measures against racism and discrimination. It is
quite possibly a new form of denial. The policy process concerning the development of
laws against ethnic discrimination in Sweden started with little recognition of the issue as
a Swedish problem. It was not until 1999 that a relatively modern law against ethnic
discrimination in the workplace was adopted. This was largely due to widespread denial
of racism and discrimination as a problem in Sweden - by both politicians and
government bureaucrats. The Board seems to be following earlier processes in the field,
by proposing a symbolic measure that can hardly be expected to change the behaviour of
contractors.

Whether or not policymakers (i.e. politicians) will be sidetracked by the Board’s report
remains to be seen. If not, Sweden may be moving toward the implementation of an
effective combination of laws and other measures to counteract discrimination and thus
promote equal treatment within society.
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