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Fakultativprotokoll zum Übereinkommen über die 
Rechte von Menschen mit Behinderungen 

Die Vertragsstaaten dieses Protokolls haben Folgendes vereinbart: 

Artikel 1 

(1) Jeder Vertragsstaat dieses Protokolls ("Vertragsstaat") anerkennt die 
Zuständigkeit des Ausschusses für die Rechte von Menschen mit 
Behinderungen ("Ausschuss") für die Entgegennahme und Prüfung von 
Mitteilungen, die von oder im Namen von seiner Hoheitsgewalt 
unterstehenden Einzelpersonen oder Personengruppen eingereicht 
werden, die behaupten, Opfer einer Verletzung des Übereinkommens 
durch den betreffenden Vertragsstaat zu sein. 

(2) Der Ausschuss nimmt keine Mitteilung entgegen, die einen 
Vertragsstaat des Übereinkommens betrifft, der nicht Vertragspartei 
dieses Protokolls ist. 

Artikel 2 

Der Ausschuss erklärt eine Mitteilung für unzulässig, 

a) wenn sie anonym ist; 

b) wenn sie einen Missbrauch des Rechts auf Einreichung solcher 
Mitteilungen darstellt oder mit den Bestimmungen des Übereinkommens 
unvereinbar ist; 

c) wenn dieselbe Sache bereits vom Ausschuss untersucht worden ist 
oder in einem anderen internationalen Untersuchungs- oder 
Streitregelungsverfahren geprüft worden ist oder geprüft wird; 

d) wenn nicht alle zur Verfügung stehenden innerstaatlichen 
Rechtsbehelfe erschöpft worden sind. Dies gilt nicht, wenn das Verfahren 
bei der Anwendung solcher Rechtsbehelfe unangemessen lange dauert 
oder keine wirksame Abhilfe erwarten lässt; 

e) wenn sie offensichtlich unbegründet ist oder nicht hinreichend 
begründet wird oder 

f) wenn die der Mitteilung zugrunde liegenden Tatsachen vor dem 
Inkrafttreten dieses Protokolls für den betreffenden Vertragsstaat 
eingetreten sind, es sei denn, dass sie auch nach diesem Zeitpunkt 
weiterbestehen. 

 

 



Artikel 3 

Vorbehaltlich des Artikels 2 bringt der Ausschuss jede ihm zugegangene 
Mitteilung dem Vertragsstaat vertraulich zur Kenntnis. Der betreffende 
Vertragsstaat übermittelt dem Ausschuss innerhalb von sechs Monaten 
schriftliche Erklärungen oder Darlegungen zur Klärung der Sache und 
der gegebenenfalls von ihm getroffenen Abhilfemaßnahmen. 

Artikel 4 

(1) Der Ausschuss kann jederzeit nach Eingang einer Mitteilung und 
bevor eine Entscheidung in der Sache selbst getroffen worden ist, dem 
betreffenden Vertragsstaat ein Gesuch zur sofortigen Prüfung 
übermitteln, in dem er aufgefordert wird, die vorläufigen Maßnahmen zu 
treffen, die gegebenenfalls erforderlich sind, um einen möglichen nicht 
wieder gutzumachenden Schaden für das oder die Opfer der behaupteten 
Verletzung abzuwenden. 

(2) Übt der Ausschuss sein Ermessen nach Absatz 1 aus, so bedeutet das 
keine Entscheidung über die Zulässigkeit der Mitteilung oder in der 
Sache selbst. 

Artikel 5 

Der Ausschuss berät über Mitteilungen aufgrund dieses Protokolls in 
nichtöffentlicher Sitzung. Nach Prüfung einer Mitteilung übermittelt der 
Ausschuss dem betreffenden Vertragsstaat und dem Beschwerdeführer 
gegebenenfalls seine Vorschläge und Empfehlungen. 

Artikel 6 

(1) Erhält der Ausschuss zuverlässige Angaben, die auf schwerwiegende 
oder systematische Verletzungen der in dem Übereinkommen 
niedergelegten Rechte durch einen Vertragsstaat hinweisen, so fordert 
der Ausschuss diesen Vertragsstaat auf, bei der Prüfung der Angaben 
mitzuwirken und zu diesen Angaben Stellung zu nehmen. 

(2) Der Ausschuss kann unter Berücksichtigung der von dem 
betreffenden Vertragsstaat abgegebenen Stellungnahmen sowie aller 
sonstigen ihm zur Verfügung stehenden zuverlässigen Angaben eines 
oder mehrere seiner Mitglieder beauftragen, eine Untersuchung 
durchzuführen und ihm sofort zu berichten. Sofern geboten, kann die 
Untersuchung mit Zustimmung des Vertragsstaats einen Besuch in 
seinem Hoheitsgebiet einschließen. 

(3) Nachdem der Ausschuss die Ergebnisse einer solchen Untersuchung 
geprüft hat, übermittelt er sie zusammen mit etwaigen Bemerkungen und 
Empfehlungen dem betreffenden Vertragsstaat. 



(4) Der Vertragsstaat unterbreitet innerhalb von sechs Monaten nach 
Eingang der vom Ausschuss übermittelten Ergebnisse, Bemerkungen und 
Empfehlungen dem Ausschuss seine Stellungnahmen. 

(5) Eine solche Untersuchung ist vertraulich durchzuführen; die 
Mitwirkung des Vertragsstaats ist auf allen Verfahrensstufen 
anzustreben. 

Artikel 7 

(1) Der Ausschuss kann den betreffenden Vertragsstaat auffordern, in 
seinen Bericht nach Artikel 35 des Übereinkommens Einzelheiten über 
Maßnahmen aufzunehmen, die als Reaktion auf eine nach Artikel 6 
dieses Protokolls durchgeführte Untersuchung getroffen wurden. 

(2) Sofern erforderlich, kann der Ausschuss nach Ablauf des in Artikel 6 
Absatz 4 genannten Zeitraums von sechs Monaten den betreffenden 
Vertragsstaat auffordern, ihn über die als Reaktion auf eine solche 
Untersuchung getroffenen Maßnahmen zu unterrichten. 

Artikel 8 

Jeder Vertragsstaat kann zum Zeitpunkt der Unterzeichnung oder 
Ratifikation dieses Protokolls oder seines Beitritts dazu erklären, dass er 
die in den Artikeln 6 und 7 vorgesehene Zuständigkeit des Ausschusses 
nicht anerkennt. 

Artikel 9 

Der Generalsekretär der Vereinten Nationen ist Verwahrer dieses 
Protokolls. 

Artikel 10 

Dieses Protokoll liegt für die Staaten und die Organisationen der 
regionalen Integration, die das Übereinkommen unterzeichnet haben, ab 
dem 30. März 2007 am Sitz der Vereinten Nationen in New York zur 
Unterzeichnung auf. 

Artikel 11 

Dieses Protokoll bedarf der Ratifikation durch die Unterzeichnerstaaten 
des Protokolls, die das Übereinkommen ratifiziert haben oder ihm 
beigetreten sind. Es bedarf der förmlichen Bestätigung durch die 
Organisationen der regionalen Integration, die das Protokoll 
unterzeichnet haben und das Übereinkommen förmlich bestätigt haben 
oder ihm beigetreten sind. Das Protokoll steht allen Staaten oder 
Organisationen der regionalen Integration zum Beitritt offen, die das 
Übereinkommen ratifiziert beziehungsweise förmlich bestätigt haben 
oder ihm beigetreten sind und die das Protokoll nicht unterzeichnet 
haben. 



Artikel 12 

(1) Der Ausdruck "Organisation der regionalen Integration" bezeichnet 
eine von souveränen Staaten einer bestimmten Region gebildete 
Organisation, der ihre Mitgliedstaaten die Zuständigkeit für von dem 
Übereinkommen und diesem Protokoll erfasste Angelegenheiten 
übertragen haben. In ihren Urkunden der förmlichen Bestätigung oder 
Beitrittsurkunden erklären diese Organisationen den Umfang ihrer 
Zuständigkeiten in Bezug auf die durch das Übereinkommen und dieses 
Protokoll erfassten Angelegenheiten. Danach teilen sie dem Verwahrer 
jede maßgebliche Änderung des Umfangs ihrer Zuständigkeiten mit. 

(2) Bezugnahmen auf "Vertragsstaaten" in diesem Protokoll finden auf 
solche Organisationen im Rahmen ihrer Zuständigkeit Anwendung. 

(3) Für die Zwecke des Artikels 13 Absatz 1 und des Artikels 15 Absatz 
2 wird eine von einer Organisation der regionalen Integration hinterlegte 
Urkunde nicht mitgezählt. 

(4) Organisationen der regionalen Integration können in Angelegenheiten 
ihrer Zuständigkeit ihr Stimmrecht bei dem Treffen der Vertragsstaaten 
mit der Anzahl von Stimmen ausüben, die der Anzahl ihrer 
Mitgliedstaaten entspricht, die Vertragsparteien dieses Protokolls sind. 
Diese Organisationen üben ihr Stimmrecht nicht aus, wenn einer ihrer 
Mitgliedstaaten sein Stimmrecht ausübt, und umgekehrt. 

Artikel 13 

(1) Vorbehaltlich des Inkrafttretens des Übereinkommens tritt dieses 
Protokoll am dreißigsten Tag nach Hinterlegung der zehnten 
Ratifikations- oder Beitrittsurkunde in Kraft. 

(2) Für jeden Staat und jede Organisation der regionalen Integration, der 
beziehungsweise die dieses Protokoll nach Hinterlegung der zehnten 
entsprechenden Urkunde ratifiziert, förmlich bestätigt oder ihm beitritt, 
tritt das Protokoll am dreißigsten Tag nach Hinterlegung der eigenen 
Urkunde in Kraft. 

Artikel 14 

(1) Vorbehalte, die mit Ziel und Zweck dieses Protokolls unvereinbar 
sind, sind nicht zulässig. 

(2) Vorbehalte können jederzeit zurückgenommen werden. 

Artikel 15 

(1) Jeder Vertragsstaat kann eine Änderung dieses Protokolls 
vorschlagen und beim Generalsekretär der Vereinten Nationen 
einreichen. Der Generalsekretär übermittelt jeden Änderungsvorschlag 
den Vertragsstaaten mit der Aufforderung, ihm zu notifizieren, ob sie die 



Einberufung eines Treffens der Vertragsstaaten zur Beratung und 
Entscheidung über den Vorschlag befürworten. Befürwortet innerhalb 
von vier Monaten nach dem Datum der Übermittlung wenigstens ein 
Drittel der Vertragsstaaten die Einberufung eines solchen Treffens, so 
beruft der Generalsekretär das Treffen unter der Schirmherrschaft der 
Vereinten Nationen ein. Jede Änderung, die von einer Mehrheit von zwei 
Dritteln der anwesenden und abstimmenden Vertragsstaaten beschlossen 
wird, wird vom Generalsekretär der Generalversammlung der Vereinten 
Nationen zur Genehmigung und danach allen Vertragsstaaten zur 
Annahme vorgelegt. 

(2) Eine nach Absatz 1 beschlossene und genehmigte Änderung tritt am 
dreißigsten Tag nach dem Zeitpunkt in Kraft, zu dem die Anzahl der 
hinterlegten Annahmeurkunden zwei Drittel der Anzahl der 
Vertragsstaaten zum Zeitpunkt der Beschlussfassung über die Änderung 
erreicht. Danach tritt die Änderung für jeden Vertragsstaat am 
dreißigsten Tag nach Hinterlegung seiner eigenen Annahmeurkunde in 
Kraft. Eine Änderung ist nur für die Vertragsstaaten, die sie 
angenommen haben, verbindlich. 

Artikel 16 

Ein Vertragsstaat kann dieses Protokoll durch eine an den 
Generalsekretär der Vereinten Nationen gerichtete schriftliche 
Notifikation kündigen. Die Kündigung wird ein Jahr nach Eingang der 
Notifikation beim Generalsekretär wirksam. 

Artikel 17 

Der Wortlaut dieses Protokolls wird in zugänglichen Formaten zur 
Verfügung gestellt. 

Artikel 18 

Der arabische, der chinesische, der englische, der französische, der 
russische und der spanische Wortlaut dieses Protokolls sind 
gleichermaßen verbindlich. 

Zu Urkund dessen haben die unterzeichneten, von ihren jeweiligen 
Regierungen hierzu gehörig befugten Bevollmächtigten dieses Protokoll 
unterschrieben. 
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INTRODUCTION 

This Report gives an overview of progress made in ratifying and implementing the UN 
Convention on the Rights of Persons with Disabilities in the EU and its Member States.  It is 
prepared on the basis of replies to questionnaires and updates received from 27 Member 
States and various non governmental stakeholders. The Report can be particularly useful in 
helping to identify good practices.  
 
It provides an update of developments in the national and EU implementation of the 
Convention, with detailed reference to the governance structures required by Article 33 of the 
UNCRPD. The report of this year also examines the legal and regulatory framework for 
accessibility, and changes introduced as a consequence of UNCRPD implementation. 
 
The first chapter summarises the updated information on the process of signature and 
ratification of the Convention and its Optional Protocol by the Member States and the EU, as 
well as on reservations and declarations. The second chapter focuses on progress in the 
national implementation and monitoring of the UNCRPD. The third chapter provides an 
overview of accessibility legislation, regulations and standards implementing Article 9 of the 
UN Convention – which stipulates that "State Parties shall take appropriate measures to 
ensure to persons with disabilities access, on an equal basis with others, to the physical 
environment, to transportation, to information and communications […] and to other facilities 
and services open or provided to the public". 
 
These three chapters are complemented by three annexes with practical information. Annex 1 
presents, in a table, the state of signatures, reporting and ratifications/formal confirmation of 
the UNCRPD and the Optional Protocol by the Member States and the Union. Annex 2 lists 
details of identified responsible authorities, focal points, coordination mechanisms and 
contact points. Annex 3 provides links to websites where more information on the UNCRPD 
can be found, including national translations of the text of the UNCRPD and the Optional 
Protocol. 
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1. STATE OF PLAY ON SIGNATURE AND RATIFICATION OF THE CONVENTION AND OPTIONAL 
PROTOCOL IN THE EU AND THE MEMBER STATES 

 
On 30 March 2007, the day of opening for signature, the UN Convention on the Rights of 
Persons with Disabilities was signed by the European Community and twenty two Member 
States. Seventeen of those Member States also signed the Optional Protocol.  

As of March 2012 the UN CRPD has been signed by the European Community (now the 
European Union) and all its Member States. The Optional Protocol has been signed by 22 
Member States.  

The EU deposited the instruments of conclusion/formal confirmation at the UN the 23 
December 2010 so the Convention entered into force for the EU on 22 January 2011. Twenty 
Members States have ratified the UN CRPD: Austria, Belgium, Bulgaria, Cyprus, Czech 
Republic, Germany, Denmark, Spain, France, Hungary, Italy, Lithuania, Luxembourg, Latvia, 
Portugal, Romania, Slovenia, Sweden, Slovakia, United Kingdom. The Optional Protocol has 
been ratified by sixteen Member States: Austria, Belgium, France, Cyprus, Germany, 
Hungary, Italy, Latvia, Lithuania, Portugal, Slovakia, Slovenia, Spain, Sweden, UK.  

 
Ratifications 
 
The ratification procedures are in most cases complicated and provide for various stages 
involving several institutions. 
 
Austria signed the UN Disability Rights Convention and the Optional Protocol on 30 March 
2007 in New York. The Convention and the Protocol were ratified on 6 August 2008 and 
entered into force on 26 October 2008. There has been a translation of the Convention and the 
Protocol into German language and into an easy-to-read version for people with learning 
disabilities.  
 
In Belgium the statement of the reasons (Exposé des Motifs) was finalised on 21 March 2008. 
It was presented to the meeting of the Council of Ministers (Conseil des Ministres) by mid 
2008. The Council of Ministers addressed it to the State Council (Conseil d’Etat) before 
presenting the file to the Parliament for a vote. The same procedure was followed at eight 
various levels of competent authority (federal state, the Communities and the Regions).  
Belgium ratified the Convention and the Optional Protocol on 2 July 2009. They became 
executive on 1 August 2009.  
 
Bulgaria ratified the Convention on 26.01.2012. Bulgaria also signed the Optional Protocol on 
18.12.2008. The UN Convention has been translated and will be published in Bulgarian 
language. The UN Convention entered into force in Republic of Bulgaria on 21 April 2012. 

In Cyprus, the ratification of the UNCRPD and the Protocol were enabled by Law 8(III)/2011 
of 4 March 2011. The instruments of ratification were deposited at the UN on 27 June 2011 
and the Convention and the Protocol entered into force in the Republic of Cyprus on 27 July 
2011.  
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The Czech Republic ratified the Convention on the Rights of Persons with Disabilities in 
September 2009. That important event influenced the preparation and form of a new National 
Plan in the field of disability, i.e. National Plan for Promoting Equal Opportunities for 
Persons with Disabilities 2010–2014 approved by Resolution of the Government of the Czech 
Republic No 253 of 29 March 2010. The Czech Republic has not ratified the Optional 
Protocol yet, however, the National Plan for the Creation of Equal Opportunities for Persons 
with Disabilities 2010–20141 takes into account the preparation of a draft for its ratification 
by the end of 2012. 
 
 
Denmark launched a comprehensive consultation process in the autumn of 2008, 
encompassing all ministries, organisations and the general public and aimed at assessing any 
legal and financial preconditions for and implications of ratifying the UN Convention on the 
Rights of Persons with Disabilities. The comprehensive consultation process formed the basis 
of the government’s continued work. As the coordinating ministry of disability aspects, the 
Ministry of Social Welfare2, established an inter-ministerial working group in autumn 2008 
tasked with identifying implications and preconditions for Denmark’s ratification of the UN 
Convention. The inter-ministerial working group held its first meeting on 4 September 2008. 
The meeting reviewed the obligations of the Convention and concluded that it needed, in 
particular, to study the scope of obligations inherent in the non-discrimination provisions 
under Article 5, obligations under the provisions of accessibility under Article 9 and 
obligations under the provision of education under Article 24.  This conclusion led to the set 
up of three subgroups each charged with performing a detailed analysis of one of the 
mentioned problem areas. The Ministry of Social Welfare headed up the subgroups on non-
discrimination provisions and accessibility, while the Ministry of Education was in charge of 
the subgroup on education. The subgroups on anti-discrimination and accessibility held two 
meetings, supplemented by several written consultation rounds. Concurrently with the work in 
the inter-ministerial working group, Denmark adopted Act no. 1347 of 19 December 2008 
amending the Parliamentary Election Act, the Danish European Parliament Elections Act and 
the Local and Regional Government Election Act. The amended Act ensures that Denmark 
meet the provisions of Article 29 of the Convention, which require state parties to guarantee 
persons with disabilities political rights and the opportunity to enjoy them on an equal basis 
with others. In addition to the amendments made to the elections legislation, the inter-
ministerial working group concluded that no further legislation was needed before Denmark 
could ratify the Convention. The analyses carried out by the subgroups and the inter-
ministerial working group were presented to the Government on 11 March 2009 and 
constituted the basis for preparing a motion for resolution to ratify the Convention. The draft 
motion for resolution underwent an external consultation round and was uploaded to the 
public consultation portal, www.borger.dk, on 23 March 2009, the deadline for comments 
being 6 April 2009. Stakeholder organisations were able to monitor the ratification process 
constantly at the Ministry of Social Welfare website and later at the Ministry of the Interior 
and Social Affairs website and were also able throughout the process to contact the Ministry 
directly. The final resolution was presented in the Danish parliament on 22 April 2009 and 
adopted on 28 May 2009. In close cooperation with the Ministry of Foreign Affairs, the 
Ministry of the Interior and Social Affairs subsequently launched the preparation of the 
ratification instruments for the formal ratification of the UN Disability Convention. The 
                                                 
1 Approved by Resolution of the Government of the Czech Republic on 29 March 2010 No. 253. 
2 The ministry has changed name three times since then: first to the Ministry of the Interior and Social Affairs, 

then to the Ministry of Social Affairs, and latest to the Ministry of Social Affairs and Integration. 
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ratification instrument was deposited on 23 July 2009. The Convention has formally been in 
force for Denmark since 23 August 2009. The ministry regularly briefed the organisations for 
people with disabilities in Denmark throughout the entire ratification process. Additionally, 
four meetings were held with these organisations in Denmark, at which the Convention and 
the ratification process were discussed and reviewed.  

Estonia: The Parliament of Estonia has adopted the Act of ratification of the UNCRPD and 
endorsed the accession to the Optional Protocol in March 2012. The President of Estonia has 
proclaimed the Act. The instrument of ratification is prepared but not deposited yet and 
ratification has not entered into force (May 2012). Estonia made an interpretative declaration 
upon ratification about Article 12. 

A detailed analysis of the articles of the UNCRPD was done and the compliance of Estonian 
legislation with them was assessed beforehand to determine whether full implementation of 
every particular obligation is already ensured. The Ministry of Social Affairs consulted with 
people with disabilities on the impact of the UNCRPD on individuals, businesses and others. 
The articles of the UNCRPD were also discussed with other ministries, associations of local 
governments, the Estonian Chamber of People with Disabilities and Estonian Institute of 
Human Rights. Many issues requiring further clarification also emerged during the 
preparation of ratification and that prolonged the ratification process. However, it was 
concluded that no amendments of legislation were needed in order to proceed.    

In Finland, the main part of the legislation already complies with the requirements of the 
Convention. The Ministry of Social Affairs and Health is preparing the legislative 
amendments needed for the ratification of the Convention. A new Act on the use of coercion 
on persons with intellectual disabilities and dementia will be required by Article 14 of the 
Convention (Liberty and security of person). A working group to prepare the legislation was 
set up in July 2010. In relation to the right of persons with disabilities in need of institutional 
or residential care to move from one municipality to another, Article 18 (Liberty of movement 
and nationality) and Article 19 (living independently and being included in the community) 
required changes in the Municipality of Residence Act and the Social Welfare Act. The 
legislative amendments necessitated by Articles 18 and 19 were completed during 2010 and 
the relevant Acts entered into force on 1 January 2011.  
 
Additional issues requiring further clarification or specification of legislation may also 
emerge during the preparation for ratification. Finland has currently no mechanism that has 
been, or could as such be, designated to attend to the tasks referred to Article 33.2 of the UN 
Convention. Thus, the ratification of the Convention will necessitate either the establishment 
of a new mechanism or the transformation or some existing mechanism into such a 
mechanism. All in all, preparation of the legislative amendments will still take time and 
Finland would be prepared to ratify the Convention during the current Government’s term of 
office. 
 
The Ministry for Foreign Affairs has, in May 2011, set up a working group to prepare the 
measures necessitated by the ratification of the Convention and its Optional Protocol in 
Finland. The working group is comprised of representatives of the public administration and 
the local and regional authorities, as well as the National Council on Disability (VANE), the 
Finnish Disability Forum and the Center for Human Rights of Persons with Disabilities 
(VIKE). The work of the working group and the preparation of the legislative amendments is 
still ongoing. The intention is to ratify the Convention during the current Government’s term 
of office (2011-2015). 
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France: The ratification of the UNCRPD and the Optional Protocol were enabled by Law 
2009-1791 of 31 December 2009. The instruments of ratification were deposited at the UN on 
18 February 2010. Consequently, the Convention and the Optional Protocol entered into force 
in France on 20 March 2010. 
 
Germany: The German Bundestag passed the law with the consent of the Bundesrat which 
was necessary for ratifying the Convention and the Optional Protocol. The law entered into 
force on 1 January 2009. Germany ratified both the Convention and the Optional Protocol. 
The instruments of ratification were deposited 24 February 2009 at the UN Headquarters. 
Germany has translated both the Convention and the Protocol into sign and easy-to-read 
versions. 
 
Greece signed the UNCRPD on 30th March 2007 and the Optional Protocol on 27th September 
2010. On 11 April 2012 the Greek Parliament enacted Law 4074 / 2012 ratifying the 
Convention on the Rights of Persons with Disabilities and the Optional Protocol thereto. The 
instrument of ratification of both the Convention and the Optional Protocol is expected to be 
deposited with the Depositary of the Convention within the current month. 
 
Hungary has ratified the Convention and the Optional Protocol on the 20th July 2007 by the 
Act No 92 of 2007.  
 
Ireland signed, subject to ratification, the UNCRPD on its opening for signature on 30 March 
2007. It is the Government of Ireland’s intention to ratify the UNCRPD as quickly as possible, 
taking into account the need to ensure that all necessary requirements under the Convention 
are being met. There will be no undue delay in the State’s ratification of it; however, Ireland 
does not become party to treaties until it is first in a position to comply with the obligations 
imposed by the treaty in question, including by amending domestic law as necessary. The 
National Disability Strategy (NDS) of Ireland in many respects comprehends many of the 
provisions of the UNCRPD. A high-level Interdepartmental Committee advises on and 
monitors legislative, policy and administrative actions required to enable the State to ratify the 
UNCRPD. This Committee has developed a Work Programme to (i) address any elements of 
the National Disability Strategy that require alignment with the Convention and (ii) address 
any matters that fall outside the NDS which are required to enable Ireland to ratify. This 
programme is being progressed across the relevant Government Departments. At the 
Committee’s request, the National Disability Authority, the lead statutory agency for the 
sector, has independently assessed the remaining requirements for ratification so as to ensure 
conclusively that all such issues will be addressed. The Committee will also closely examine 
the Optional Protocol to the Convention in consultation with the Department of Foreign 
Affairs and the Office of the Attorney General (the Government's legal advisers). The 
Optional Protocol will be addressed by the Government at the time of ratification of the 
Convention. 
 
Italy: On November 28th, 2008, the Italian Government approved the ratification proposal for 
the UN Convention and Optional Protocol, which was passed by the Parliament on February 
24th, 2009. By law no. 18 of 3 March 2009, the Italian Parliament has ratified the UN 
Convention and the Protocol. On 15 May 2009 Italy deposited its instruments of ratification 
with the depositary of the Convention. 
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The ratification decision also established the new National Observatory on the condition of 
persons with disabilities, which met for its first official meeting on 16 December 2010. The 
Observatory is responsible for the implementation of the UNCRPD in close co-operation with 
the inter-ministerial Committee on Human Rights (CIDU) of the Italian Ministry of Foreign 
Affairs. It will also assure the monitoring activities provided by Article 33.2 of the UN 
Convention.  
 
Latvia: On 28 January 2010 the Parliament of Latvia finalised the ratification of the 
Convention at the national level. In accordance with the Depositary Notification 
communicated by the Secretary-General of the United Nations, the ratification was completed 
on 1 March 2010. The Convention entered into force for Latvia on 31 March 2010 in 
accordance with its Article 45(2). Furthermore, on 3 June 2010 the Parliament of Latvia has 
ratified at the national level also the Optional Protocol to the Convention. The ratification of 
the Optional Protocol was completed on 31 August 2010 and it entered into force for Latvia 
on 30 September 2010. 
 
Lithuania: On 30 March 2007, the Minister of Social Security and Labour of Lithuania signed 
the UNRCPD and its Optional Protocol in New York. On 27 June 2007, by Order No. A1-176, 
the Minister of Social Security and Labour initiated an inter-institutional taskforce to deliver 
the analysis of relevance and feasibility for ratification of these international instruments. The 
taskforce involved representatives from the Ministry of Culture, the Ministry of Health, the 
Ministry of Education and Science, the Ministry of Transport and Communication, the 
Ministry of Social Security and Labour, the Ministry of Foreign Affairs, the Ministry of 
National Defence, the Ministry of Environment, the Office of Equal Opportunities 
Ombudsperson, the Department of Physical Education and Sports under the Government of 
the Republic of Lithuania and representatives of NGOs.  
 
The analysis of the relevance and feasibility of ratifying the UNCRPD encompassed the 
conformity of the Lithuanian legal framework with the provisions of the Convention as well 
as the possibility of ratifying all articles of the Convention and the Protocol. On 27 May 2010, 
seeking to become a full-fledged member of the international community pursuing the equal 
opportunities mainstreaming policy effectively, Lithuania ratified the UN Convention and its 
Optional Protocol (Republic of Lithuania Law on the Ratification of the United Nations 
Convention on the Rights of Persons with Disabilities and its Optional Protocol, Official 
Gazette, 2010, No.67-3350). 
 
Luxembourg: After analysing the compatibility of national legislation with the Convention - 
in order to identify potential conflicting laws or regulations - Luxembourg started the official 
ratification procedure in May 2010 and finally ratified the Convention and the Optional 
Protocol on 13th July 2011 (Law of 28th July 2011). The date of the deposit of the instrument 
of ratification at the UN Headquarters is the 26 September 2011. The Convention entered into 
force for Luxemburg on October 26, 2011. 
 
In Malta, a Disability Matters Bill was approved by Parliament on 26 March 2012. It will 
come into effect in mid-April. In light of these legislative changes, fresh consideration is 
being given to the ratification by Malta of the Convention and the Optional Protocol.  
 
The Netherlands is carrying out a study of the nature and scope of the obligations of the UN 
Convention as a preliminary step for an impact assessment of the financial consequences of 
the Convention. The results are expected in spring 2012. Based on the results, the draft 
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version of the Approval and Introductory Act will be finalised. These Acts contain all changes 
necessary in Dutch laws to implement the Convention. Civil society is actively involved in 
these legal analyses and in the drafting of the Approval and Introductory Act.  
 
The Netherlands expect to start the consultation process with civil society of the drafts of the 
Approval and Introductory Act in spring 2012. The proposals for the Approval and 
Introductory Act will then be submitted to the Council of State. Upon receipt of the advisory 
opinion of the Council of State the proposals will be submitted to the Parliament. It is 
expected that this will take place in 2012. The ratification process will be concluded when 
both Chambers of Parliament have consented to the proposals for legislation. 
 
Poland: For international agreements concerning human rights, the Polish Constitution 
requires "a major ratification process", which means that the Council of Ministers has to adopt 
a draft Act on the ratification and submit it to the Parliament for consideration and approval, 
before the President can ratify the agreement. Ratified agreements are promulgated in the 
Official Journal of Laws and only then constitute part of the domestic legal order.  
 
The assessment of compatibility of national legislation with the Convention, carried out by 
the Ministry of Labour and Social Policy, in collaboration with relevant ministries, resulted in 
the proposal on ratification of the Convention in July 2011. Extensive consultations with 
social partners and NGOs took place. Consideration of the proposal by the Council of 
Ministers, foreseen for August 2011, has been suspended to make additional consultations 
with the Minister of Finance.  
The process was slowed down because of the parliamentary election which took place on 
9 October 2011 (a new Government’s term of office started on 8 November 2011). 
On 27 March 2012 the Council of Ministers considered the proposal on ratification of the 
Convention, revised following the adoption of new legislation since August 2011, and 
decided to submit a draft Act on the ratification to the Parliament for consideration. 
 
Portugal: The UNCRPD was ratified in 2009 and since then it is part of the Portuguese legal 
system. Both the first Action Plan for Persons with Disabilities (2006-2009) and the National 
Strategy for Disability (2011-2013) develop and implement the Principles and obligations 
defined in the Convention. According to the latest Government proposal, the National 
Institute for Rehabilitation (INR, I.P.) will be designated the national coordination mechanism 
within the government and it will elaborate the national report to submit to the Committee on 
the Rights of Persons with Disabilities in 2012. The civil society has been consulted in the 
beginning of current year. According to the latest Government proposal, the independent 
mechanism will be designated in 2012.  
 
In Romania, the Ratification Law of the UNCRPD was promulgated by the President of 
Romania in November 2010 (Law 221/2010 for the Ratification of the Convention regarding 
the Rights of the Persons with Disabilities) and the instruments of ratification were deposited 
31 January 2011. Depositing the instrument of ratification of the Convention by Romania was 
announced by the Secretary General of the United Nations - as depositary of the Convention 
on the Rights of Persons with Disabilities - on January 31, 2011. In accordance with Article 
45, paragraph 2 of the Convention, it entered into force for Romania on 2nd of March 2011. 
 
Slovak Republic: The National Council of the Slovak Republic expressed its agreement with 
the Convention and the Optional Protocol in its Resolution no. 2048 of 9 March 2010 and 
decided that it constitutes an international agreement which, pursuant to Article 7 (5) of the 



 

 12

Constitution of the Slovak Republic, has precedence over national laws. The President of the 
Slovak Republic ratified the Convention and the Optional Protocol on 28 April 2010. On 26 
May 2010 the Deed of Ratification was deposited with the Secretary General of the United 
Nations.  
 
The Convention became binding for the Slovak Republic on 25 June 2010 in accordance with 
Article 45 (2) and also the Optional Protocol entered into force on 25 June 2010.  
 
Slovenia: The Act on Ratification of the Convention and the Protocol was adopted in the 
Parliament on April 2, 2008. The Convention and the Protocol were published in the Official 
Journal of the Republic in Slovenia. The Ministry of Foreign Affairs sent the documents to 
the UN Permanent Mission of Slovenia, which handed in the documents at the UN on 24 
April 2008. The UN Convention and the Protocol were officially translated, submitted to the 
UN and published on the UN web page by 2007. In 2008, the Convention was printed in 
Slovenian in both the usual and the accessible formats for persons with disabilities, namely 
the easy-to-read, Braille and sign language versions.  
 
Spain signed the UNCRPD and the Optional Protocol on 30 March 2007 in New York. The 
instruments of ratification were deposited at the UN on 3 December 2007 and were published 
into the Spanish Official State Gazette (BOE) on 21 April 2008. Consequently, they entered 
into force in Spain on 3 May 2008. 
 
Sweden: An investigator within the Government’s office examined Swedish legislation in 
order to see if it is in harmony with the UN Convention's requirements and those of the 
Optional Protocol. This work has been published in a report and referred to stakeholders for 
further consideration. This report formed the basis of a bill to the Parliament. The ratification 
of the Convention requires a parliamentary resolution. Sweden ratified the UN Convention 
and its Optional Protocol on 15 December 2008. According to the above mentioned 
examination, the Swedish legislation is in harmony with the UN Convention’s requirements. 
The translation into Swedish can be found at www.sweden.gov.se.  

The United Kingdom ratified the Convention on 8 June 2009 and the Optional Protocol on 7 
August 2009. The UK developed reporting and monitoring arrangements, including the 
establishment of an independent mechanism comprising the UK’s four equality and human 
rights commissions. The UK submitted its initial report to the UN on 24 November 2011.  

The European Union signed the Convention the 30 March 2007. On the 26 November 2009 
the Council Decision concerning the conclusion, by the European Community, of the United 
Nations Convention on the Rights of Persons with Disabilities was adopted (Decision 
2010/48/EC).3  
 
As required by Articles 3 and 4 of this Decision, a Code of Conduct needed to be adopted 
before the deposit of the instrument of formal confirmation on behalf of the European Union 
could take place. On 2 December 2010, the Code of Conduct between the Council, the 
Member States and the Commission was agreed, setting out internal arrangement for the 
implementation ad representation of the EU relating to the UNCRPD.4  Following this, the 

                                                 
3 Decision 2010/48/EC http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:023:0035:0061:EN:PDF  
4 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:340:0011:0015:EN:PDF, 2010/C 
340/08  
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EU deposited the instruments of ratification on 23 December 2010. The UNCPRD entered 
into force with respect to the EU on 22 January 2011.  
 
In August 2008, the Commission adopted a proposal for a Council Decision on the EU 
accession to the Optional Protocol (COM(2008) 530 final/2). However, it was decided within 
the Council to give priority to negotiations on the Decision on the Conclusion of the 
Convention, and then on the Code of Conduct. Now that the Code of Conduct has been agreed 
in December 2010, and the EU has concluded the Convention, it is up to the Council 
Presidency to act on the Commission's Draft Decision on the Optional Protocol. 
 
Declarations and Reservations  
 
The majority of the Member States do not foresee any reservation as regards to the matter of 
application of the Convention or of the Optional Protocol. Even though the need for 
reservations after finalising the screening of the national legislation may arise, most countries 
express a strong political will to ratify the entire Convention and its Optional Protocol. 
 
As exception, at the signing ceremony the Dutch Ambassador had a statement on several 
articles. It is not known now whether the need for new reservations or explanations will arise.  
 
During the ratification of the Convention on 27th of May, 2010, the Lithuanian Government 
has made a statement regarding the Article 25 (a). The Parliament of the Republic of 
Lithuania stated that the concept “sexual and reproductive health” can’t be interpreted as 
establishing new human rights and constituting relevant international obligations for the 
Republic of Lithuania. In the content of this concept is not included support, promotion or 
advertising of disabled peoples abortions and sterilization and medical procedures which 
could lead to discrimination based on genetic characteristics. 
 
The Maltese Government has also already made an interpretative statement regarding the 
phrase “sexual and reproductive health” in Article 25(a) to the effect that Malta understands 
that this phrase does not constitute recognition of any new international law obligation, does 
not create any abortion rights and cannot be interpreted to constitute support, endorsement, or 
promotion of abortion. Malta further understands that the use of this phrase is intended 
exclusively to underline the point where health services are provided, they are provided 
without discrimination on the basis of disability. Malta has also made a reservation pursuant 
to Article 29(a)(i) and (iii) of the Convention.  While declaring its full commitment to ensure 
the effective and full participation of persons with disabilities in political and public life, 
including the right to vote by secret ballot in elections and referenda, and to stand for 
elections, with regard to Article 29(a)(i), Malta reserved the right to continue to apply its 
current electoral legislation in so far as voting procedures, facilities and materials are 
concerned and with regard to (a)(iii) Malta reserved the right to continue to apply its current 
electoral legislation in so far as assistance to voting procedure is concerned. It is envisaged 
that both the above-mentioned interpretative statement and reservation will be confirmed on 
ratification.  
 
France has not made any reservations; however, it made a declaration on the term 'consent' in 
Article 15. France will interpret this term in conformity with international instruments such as 
the Council of Europe Convention on Human Rights and Biomedicine and its Additional 
Protocol on Biomedical Research, as well as on its national legislation which is already 
consistent with the latter instruments. 
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Poland submitted a reservation concerning article 23.1 (b) and 25 (a) (reproductive health). 
International law of treaties asks for the confirmation at the moment of submitting ratification 
documents. This point will be decided at the moment of ratifying the Convention. Currently it 
is planned to slightly modify the original text of this reservation and submit an additional one 
concerning article 23.1 (a) (on marriage of a disabled person whose disability results from a 
mental illness or mental disability), as well as an interpretative declaration concerning article 
12 (on application of the incapacitation). 
 
 
When depositing the Deed of Ratification, the Slovak Republic expressed a reservation in 
respect of the provision of Article 27 (1), a) of the Convention on the Rights of Persons with 
Disabilities in accordance with its Article 46, in the following wording: “The Slovak Republic 
shall apply the provisions of Article 27 (1) a) provided that implementation of prohibition of 
discrimination on the basis of disability when determining the conditions of recruitment, 
hiring and continuance of employment shall not apply to hiring of members of armed forces, 
armed state security services, armed corps, National Security Authority, Slovak Information 
Service and Fire Brigade and Rescuers.” 
 
The UK has introduced a proportionate system of review for social security benefit appointees   
and therefore removed its reservation in respect of Equal Recognition before the Law 
(Convention Article 12.4) when it submitted its initial report to the UN. The reservations in 
respect of Work and Employment (Convention Article 27 mainly); and Liberty of Movement 
(Convention Article 18); and an interpretative declaration and a reservation in respect of 
Education (Convention Article 24, Clause 2 (a) and 2 (b) remain in place. 
 
Cyprus has submitted a reservation on Article 27 of the Convention regarding employment.  
 
The EU in the Decision concerning the conclusion of the UNCRPD states that it concludes the 
Convention without prejudice to the right, conferred on its Member States by virtue of the 
Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for 
equal treatment in employment and occupation, to exclude non-discrimination on the grounds 
of disability with respect to employment in the armed forces from the scope of the Directive. 
Therefore the Member States may, if appropriate, enter their own reservations to Article 27(1) 
of the Disabilities Convention to the extent that Article 3(4) of the said Council Directive. 
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2. ACTIONS UNDERTAKEN BY THE MEMBER STATES, EUROPEAN UNION AND 
STAKEHOLDERS TO IMPLEMENT AND MONITOR THE UNCRPD 

 
Austria 
 

2.1. National Implementation of the UNCRPD 
 
2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
In Austria, the Federal Ministry of Labour, Social Affairs and Consumer Protection is the 
Focal point at federal level. The Ministry of Labour, Social Affairs and Consumer Protection 
is also responsible for coordinating the implementation of the UN Disability Rights 
Convention in Austria. In 2012 the government has foreseen a decision on a National Action 
Plan (NAP) on the implementation of the UN Disability Rights Convention 2012 to 2020 
(“NAP Behinderung”). The National Disability Action will promote the objectives of the UN 
Disability Rights Convention and contain the guidelines and strategies for the Austrian policy 
for persons with disabilities in the upcoming years (from 2012 to 2020).  
 
2.1.2. National strategies to implement the UNCRPD 
 
In accordance with Article 35 para. 1 of the UNCRPD, Austria drew up its First State 
Report for the United Nations in October 2010. On the basis of numerous contributions from 
governmental and non-governmental organisations, this comprehensive report reflects the 
measures taken to fulfil the obligations from the agreement. The main purpose of the 
National Action Plan 2012 to 2020 is to promote and to implement the aims of the UNCRPD. 
The Plan is built on the basis of the First State Report of the Austrian Government required by 
the UNCRPD, submitted in 2010.  
 
The Federal Ministry of Labour, Social Affairs and Consumer Protection, in its function to 
coordinate disability policy in Austria, was responsible to set up the National Action Plan. 
The draft of the Action Plan was presented in January 2012. The Federal Disability Advisory 
Board was involved in the process of setting up the plan from the beginning. In order to 
involve all stakeholders, the plan was established in close cooperation with civil society. 
There will be a further broad discussion with stakeholders, civil society and NGOs at the end 
of February 2012. After that the Action Plan is expected to be adopted by the Federal 
Government in spring 2012. 
 

2.2. Monitoring of the UNCRPD 
 
2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
The 2008 amendment to the Federal Disability Act established the Independent Monitoring 
Committee. The Monitoring Committee is also represented in the Federal Disability Advisory 
Board at the Federal Ministry of Labour, Social Affairs and Consumer Protection with 
representatives from the federal government, the nine “Länder” as regional authorities, the 
social insurance institutions, disability organisations, social partners and the Disability 
Ombudsman.  
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The Independent Monitoring Committee has started to work on implementing the UNCRPD 
in 2008. Since December 2008 the Committee has held 37 meetings (one per month). Every 6 
months ca. a public meeting is organized. The latest public meeting took place in November 
2011. One meeting was held at the Austrian Parliament in November 2009. About 40 
individual complaints were raised until now. The Independent Monitoring Committee 
regularly gives a written and published expert opinion on a current disability policy issue (e.g. 
inclusive education, occupational and work therapy, violence and abuse, personal assistance, 
legal capacity and supported decision-making) and makes recommendations. Although the 
Independent Monitoring Committee is only responsible for the federal level, it also deals with 
requests at the regional level if no other monitoring unit is in charge. 
 
2.2.2. The involvement of civil society in the monitoring process (Article 33.3) 
 
The Independent Monitoring Committee is solely composed of members from civil society. In 
fact, the members of the Committee are representatives from disability organizations, human 
rights organizations, development organizations and representatives of academic institutions. 
 
Representatives of disability organisations are involved in many boards of the Federal 
government (for example protection against dismissal of people with disabilities, most second 
level authorities in matters of people with disabilities). 
 
The Federal Disability Advisory Board has to be heard by the Federal Minister of Labour, 
Social Affairs and Consumer Protection in all important issues concerning people with 
disabilities. 
 
Furthermore, there are various tools and methods used in Austria to foster the empowerment 
of people with disabilities: 

- Experts' opinions on laws 
- Support in all questions about equal rights 
- Raising public awareness: events, campaigns, reports, brochures 
- Brochures in 'Easy-to-read'-versions 
- Empowerment-programmes financed by the Federal Ministry of Labour, Social 

Affairs and Consumer Protection 
- Working groups with representatives from all stakeholders, including the disability 

NGOs 
- 'Peer-Groups' 

 
 
2.2.3. Collecting statistics and/or developing indicators (Art. 31) 
 
The National Action Plan 2012-2020 refers to the necessity to set up further disability 
statistics in Austria. The plan also contains some disability indicators such as the 
unemployment quota of people with disabilities. 
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Belgium 
 

2.1. National Implementation of the UNCRPD 
 
2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
In Belgium, the Federal Public Service Social Security is the focal point at the federal level 
and also the coordinating mechanism (interfederal: for the national level and the level of the 
Regions and Communities). In each administration at the federal level, a contact point is or 
will be designated. 
   
Focal points were also established in the various regions and communities: 
 
- Flemish region: the team 'Equal Opportunities in Flanders' (Gelijke Kansen in 

Vlaanderen);  
- Walloon region: the Agency for Integration of Persons with Disabilities (Agence Wallonne 

pour l’Intégration des Personnes handicapées);  
- Brussels-Capital region: the “Equal Opportunities and Diversity” body (cel Gelijke 

Kansen en Diversiteit);  
- Commission of the French-speaking Community (Commission communautaire française - 

COCOF): the PHARE Service (Personne Handicapée Autonomie Recherchée) ; 
- Joint Community Commission (Commission communautaire commune - COCOM): the 

COCOM Administration; 
- French-speaking community: the WBI Multilateral World Service (Wallonie-Bruxelles 

International – Service multilatéral mondial) ; 
- German-speaking community: the Office for People with Disabilities (Dienststelle für 

Personen mit Behinderung).  
 
 
2.1.2. National strategies to implement the UNCRPD 
 
Belgium ratified the Convention and the Optional Protocol on 2 July 2009. They became 
binding on 1 August 2009.  
 
In accordance with article 35, § 1 of the UNCRPD, Belgium drew up its First State Report 
for the United Nations in July 2011. On the basis of numerous contributions from 
governmental organisations at the federal level and at the level of the Regions and 
Communities and with implication of the civil society, this comprehensive report reflects the 
measures taken to fulfil the obligations of the UNCRPD. 
 
Both on the federal and on the regional level, governments work on a mainstreaming policy 
for the inclusion of persons with disabilities.   
 
Flanders published its strategic framework on disability 2012-2014 in December 2011. The 
strategic and operational goals will be translated into concrete action plans during 2012. The 
evaluation of the framework strategy will be handled via indicators, deliverable from January 
2012 on.  
 
Wallonia is busy to prepare its strategic framework on disability 2012-2017. It will be 
translated into concrete action plans during the last six months of 2012. The first action of this 
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plan is nominated 'A more inclusive society'. The evaluation of the framework strategy will be 
handled via indicators in link with UNCRPD. 
 

 2.2. Monitoring of the UNCRPD  
 
2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
On 12th July 2011 Belgium designed the Centre for Equal Opportunities and Opposition to 
Racism (the Centre) as independent mechanism to promote, protect and monitor the 
implementation of the Convention.  
 
The Centre was established in 1993. Following the extension of its mandate in 2003 and 2007, 
it became Belgium’s national equality body. It provides advice to government on disability 
issues and handles complaints of discriminations against persons with disabilities. The Centre 
is currently a national human rights institution with B-Status.  
 
Both the federal state and the federated entities (Communities and Regions) have agreed to 
designate the Centre. The operation of the independent mechanism has been defined through 
individual agreements between the Centre and the federal state and the seven federated 
entities. This includes the establishment of a CRPD Unit and of a CRPD Commission.  
 
On the one hand, the CRPD Unit, a permanent expertise and administrative cell composed of 
five persons, amongst whom a head of unit has been created to promote, protect and monitor 
the implementation of the CRPD. The CRPD Unit works in close cooperation with the other 
branches of the Centre and is in permanent contact with public authorities, national 
institutions, DPOs, NGOs, independent mechanisms abroad and international organisations.   
 
On the other hand, the Disability Commission is a non-permanent body composed of 23 
members chosen by their knowledge, experience and interest in the disability sector, among 
which a President elected by his/her peers. Members emanate from: DPOs (10), universities 
(6) and labour unions (7). The Disability Commissions approves the annual and triennial 
strategic plans of the independent mechanism and follows its daily activities.  
 
 
2.2.2. The involvement of civil society in the monitoring process (Article 33.3) 
 
At national level  
The Belgian Disability Forum (BDF) and the national higher Council of disabled persons 
monitor the work on the implementation of the Convention. The BDF expressed opinions 
during the implementation of the ratification process and will follow the application of the 
Convention.  
 
The BDF is an ASBL comprising 20 associations of disabled persons. The ASBL aims to 
inform its members regarding the repercussions of supranational regulation on the rights of 
disabled persons. The ASBL also endeavors to make the political, economic and social 
Belgian actors aware of the need to incorporate the disabled needs of persons into their 
discussion and decision process. The BDF is the official representative of Belgium within the 
European Disability Forum. 
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At federal level 
The national higher Council of disabled persons is in charge of examining all the problems 
relating to disabled persons, falling within the federal competence. The Council is entitled, 
through its own initiative or at the request of the relevant Ministers, to deliver opinions or to 
make proposals on these subjects, inter alia for rationalisation and of the coordination of the 
legal and regulatory provisions. The Council is composed of 20 members, specially qualified 
through their participation in activities of organizations of persons with disabilities or through 
social or scientific activities. 
 
At regional and community level 
People with disabilities and the organizations/associations representing them are members of 
the management Board of the Office of the German-speaking Community for People with 
Disabilities. They are therefore directly involved in important decision-making processes 
during the formation of the policymaking for the disabled in the German-speaking 
Community.  
There is also an annual plenary meeting attended by the disabled and all the 
organizations/associations representing them. The aim is to discuss common concerns and 
questions and work out joint responses to outstanding issues.  
 
In Flanders, the umbrella organization "Toegankelijkheidsoverleg Vlaanderen" ('Accessibility 
consultation Flanders') represents people with disabilities concerning the accessibility-topic. 
They are consulted with regards to the accessibility policy that the Flemish Equal 
Opportunities unit works on.  
 
With regards to disability, there is no regional board or council representing people with 
disabilities. But "Equal opportunities in Flanders" actively consults civil society when setting 
their policy targets via the open method of coordination.  Representative organizations are not 
only involved when elaborating the transversal equal opportunities policy. Even at the level of 
the different departments and policy fields structures are created to guarantee the participation 
of people with disabilities in the policy preparation and execution (for e.g. the working group 
‘Integrale Jeugdhulp’, the advisory committee at the Flemish Agency for Disabled Persons 
(VAPH), Flemish Platform for organizations with disabilities, commission diversity at SERV, 
etc.). Furthermore, ad hoc consultations will be organized when deemed necessary (for e.g. in 
regard to the first report on the CRPD). 
 
In 2011, a research project was set up to examine the possibilities, conditions and approach of 
participation of people with disabilities in policy preparation and execution (Nothing about us 
without us. Policy participation of people with disabilities). Its aim is to end up with a formula 
for an advisory, communication and consultation structure for the Flemish Government.  
 
For the territory of the Walloon Region, a Walloon Advisory Board for Persons with 
Disabilities was created. This council aims to ensure the participation of persons with 
disabilities and of their associations to the development of the measures which concern them. 
To this end, the council:  
- represents all the associations representative of persons and can ensure coordination of 

them;  
- Gives to the Walloon regional Council and to the Government, upon their request or own 

initiative, opinions on the guidelines of the policy for persons with disabilities, and on the 
practical methods of its implementation;  
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- delivers its opinion on the operation of the Agency and the way in which it carries out the 
missions which are entrusted to it  

 
Various tools and methods are used in Belgium to foster empowerment of people with 
disabilities, both at federal and local level.  
 
The associative sector regularly organizes debates, dialogue and training. For example, 
training intended mainly for the professionals, including the professionals of the associative 
sector, is organized by the SPF Social Security. In the German speaking Community each 
disabled person who contacts the Office for People with Disabilities is given individual 
assistance in the form of an Individual Service Plan (Individueller Dienstleistungsplan - IDP) 
specifying the measures necessary for their social integration and full participation. 
Furthermore, awareness-raising measures are also being continually organised to increase the 
general public's awareness of the needs of the disabled. Regular training courses are also 
available for disabled people. The people concerned and the organisations representing them 
are actively involved in a working group for monitoring the implementation of the UN 
Convention on the Rights of Persons with Disabilities and the Action Plan 2006 – 2015 of the 
Council of Europe. People with disabilities and their respective organisations were involved 
when drafting the first report on the implementation of the CRPD. They will certainly be 
involved when drafting the action plan, even if the form has not been determined yet. 
 
In Wallonia, pursuant to Article 120 a) of the new communal law, it is possible for the 
communes of to establish an Advisory Board of disabled persons.   
These communal Advisory Boards of disabled persons aim to:  
- Incorporate the needs of disabled persons into local authorities' urban and communal 

policies.  
- Strengthen or establish regular co-operation and dialogue mechanisms enabling disabled 

persons, by the channel of their representative organizations, to contribute to planning, 
implementation, follow-up and the evaluation of each action of the political and social 
field aiming at equality and inclusion.  

 
– All reception and accommodation services approved by the AWIPH are required to create 

a "Council of the users" representing those and, if necessary, their legal representatives, 
comprising at least three members including an elected President at its centre. Its members 
can under no circumstances form part of the organizing service power.  

 
Since February 2011, due to his first “Equal Chances Plan”, an “Equal Chances public agent” 
will be designated in all communes and cities of Wallonia. 
 
2.2.3. Collecting statistics and/or developing indicators (Article 31) 
 
Since there is no single definition of 'disability' in Belgium, certain persons with disabilities 
may not be recorded by various data collection mechanisms, and due to the structure of the 
Belgian State and of legislation on the protection of privacy, it is not possible to globalize the 
various statistics. For example, at federal level, there are statistics on the benefits and on 
medical certificates allowing for granting benefits as well as various social and tax advantages.  
 
In the Walloon Region, the indicators currently used are those relating to the management 
Contract of the Walloon Agency for the Integration of Persons with Disabilities. Indeed, 
certain main principles of this contract relate to a number of articles of the Convention.  
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In Flanders, indicators are being drawn up to measure the progress made within the 
framework of the Open Method of Coordination. These indicators will be available from 
January 2012 on.   
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Bulgaria 
 

 2.1. National Implementation of the UNCRPD  
 
2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
The focal point is the Integration of People with Disabilities Department, in the Ministry of 
Labour and Social Policy.    
 
Bulgaria is currently in the process of establishing a coordination mechanism foreseen in 
Article 33 (1) of the UN Convention. Representatives of the NGOs of and for people with 
disabilities which are members of the National Council for Integration of People with 
Disabilities are involved in that discussion and also in the same process of establishment of 
the coordination mechanism. There is a draft of amendment of legislation in relation to the 
establishment of the coordination mechanism foreseen in 33 (1) of the CRPD. 
 
2.1.2. National strategies to implement the UNCRPD 
 
o At the beginning of 2011, an expert group was set up with the task to prepare a 
comprehensive plan for preparing Bulgaria for implementation of the UN CRPD. 
Representatives of the national representative NGOs of and for people with disabilities take 
part of the mentioned expert group. The outcome of that expert group was presented to the 
Council for Integration of People with Disabilities and it was taken into account for 
ratification of the CRPD. 

o In 2012, following ratification, the Ministry of Labour and Social Policy will prepare a 
biannual action plan for the implementation of the UN Convention by the expert group draft. 
 

2.2. Monitoring of the UNCRPD 
 
2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
During the work of the expert group preparing the comprehensive plan for Bulgaria's 
implementation of the UN CRPD, the issues of a framework for promoting/protecting/ 
monitoring CRPD will be discussed.  
 
2.2.2. The involvement of civil society in the monitoring process (Article 33.3) 
 
The National Council of Integration of People with Disabilities has been set up with the 
Council of Ministers. The National Council was established when the new "Integration of 
People with Disabilities Act" was adopted and came into force 1 January 2005. The National 
Council is functioning according to the "Regulation of Procedure of the National Council for 
the Integration of People with Disabilities" and the criteria for representation of organizations 
of people with disabilities and organizations for people with disabilities, adopted by the 
Council of Ministers, in Ordinance No 346 from 17 December 2004. The mentioned 
Regulation lays down the criteria for representation of the organizations of and for people 
with disabilities which are members of the National Council. In accordance with the 
Integration of People with Disabilities Act, it is responsible for the cooperation in the policy 
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development and conduct in the field of disability. It is an advisory body which includes 
representatives of the state, named by the Council of Ministers, representative organizations 
of and for people with disabilities, representative organizations of workers and employees, 
representative organizations of employers and the National Association of Municipalities. 
 
Representatives of NGOs of and for people with disabilities are members of the National 
Council for Integration of People with Disabilities, which gives a preliminary stand before the 
statutory instruments for people with disabilities are adopted.  
 
Currently 20 non-governmental organizations of and for people with disabilities in Bulgaria 
are members of that National Council. Members of the National Council which represent 
children and adults with disabilities are also involved in drafting the national strategy, action 
plans, pieces of legislation and also expert group for preparing Bulgaria for the 
implementation of the UN CRPD.  
 
There is a National strategy for ensuring equal opportunities for people with disabilities and a 
biannual Action plan for implementation of the strategy. The Bulgarian Government is 
confident of the great importance of implementation of UN CRPD and it always expresses its 
willingness to discuss with civil society the problems related to the ratification of the 
UNCRPD in the framework of the National Council for integration of people with disabilities. 
In 2012 the Bulgarian disability strategy will be updated to be brought in line with the 
European Union Disability Strategy and the UN Convention for persons with disabilities.         
 
2.2.3. Collecting statistics and/or developing indicators (Article 31) 

 

During the work of the expert group responsible for preparing the comprehensive plan for 
Bulgaria's implementation of the UN CRPD, the issue of developing indicators will be 
discussed.
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Cyprus 
 

 2.1. National Implementation of the UNCRPD 
 

2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
In Cyprus, the Department for Social Inclusion of Persons with Disabilities has been 
nominated as the focal point for the implementation of the Convention. 
 
As coordination mechanism for the ratification, implementation and monitoring of the 
Convention was nominated the Pancyprian Council for Persons with Disabilities which is the 
highest consultative body for the issues of persons with disabilities. The role of the Council is 
to consult the government as to the formulation, monitoring and implementation of social 
policies for persons with disabilities. The Chairman of the Council is the Minister of Labour 
and Social Insurance and its members are representatives of co-responsible for disability 
issues Ministries, Organisations of persons with disabilities, social partners (trade unions and 
organisations of employers) as well as independent persons.  
 
In order to strengthen the coordination procedures regarding the implementation of the 
UNCRPD the establishment of thematic sub-committees under the Council with the 
participation of a liaison officer to be nominated by each responsible Ministry dealing with 
disability issues is in process. The whole coordination mechanism will be supported 
administratively by the Department for Social Inclusion of Persons with Disabilities. 
 
2.1.2. National strategies to implement the UNCRPD 
 
Strategy guidelines, aims, policies and measures promoted on disability issues are already 
included in the Governance Programme 2008-2013, the Strategic Development Plan 2007-
2013, the National Strategy on Social Protection and Social Inclusion, the National 
Employment Strategy and others. Taking into account the new European Disability Strategy 
the Council of Ministers has decided to assign to the Department for Social Inclusion of 
Persons with Disabilities the coordination of the formulation of a National Disability Action 
Plan. 
 

2.2. Monitoring of the UNCRPD 
 
2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
By a Council of Ministers Decision on the 9th of May 2012, the Ombudsman and 
Commissioner for the Protection of Human Rights being also the Equality Authority in 
Cyprus has been nominated as the independent mechanism pursuant to Article 33.2 of the UN 
Convention.  
 
2.2.2. The involvement of civil society in the monitoring process (Article 33.3) 
 
The representatives of the disability movement are involved in the monitoring process 
through the Pancyprian Council for Persons with Disabilities. In addition, the representatives 
of the Cyprus Confederation of Organisations of Persons with Disabilities will participate in a 
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consultative committee to cooperate with the Ombudsman and Commissioner for the 
Protection of Human Rights. 
 
2.2.3. Collecting statistics and/or developing indicators (Article 31) 
 
There in no central Disability Database for the time being. Each state service collects its own 
statistical data according to the services provided to persons with disabilities. The Statistical 
Service also collects and issues data related to employment and social protection of persons 
with disabilities according to Eurostat requirements and standards.  
 
Recognising the need for the establishment of National Records on persons with disabilities in 
Cyprus in order to be able to formulate the appropriate policies, programmes and measures, 
the Ministry of Labour and Social Insurance has prepared a plan for the creation of a new 
System for the Assessment of Disability and Functioning based on the International 
Classification of Functionality, Disability and Health of the World Health Organisation. The 
new System aims to provide credible and reliable information to all public services related to 
the needs and capabilities of persons with disabilities. The disability database will also enable 
the collection of statistics and the development of indicators related to the application of 
Article 31 of the Convention. 
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Czech Republic 

 
2.1. National Implementation of the UNCRPD 

 
2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
In the Czech Republic, the Convention has entered into force on 12 February 2010, so the 
relevant bodies have started working. The Ministry of Labour and Social Affairs was 
appointed as the national focal point for the issues relating to the implementation of the 
Convention. 
 
2.1.2. National strategies to implement the UNCRPD 
 
A new National Plan for Promoting Equal Opportunities for Persons with Disabilities 2010–
2014 was approved by Resolution of the Government of the Czech Republic No 253 of 29 
March 2010. The basic format of the new Plan, its content and structure, draw on the general 
principles on which the Convention is based. In the development of the document, only those 
articles of the Convention which are most important and relevant for the next five years in 
terms of promoting an equal and non-discriminatory environment for persons with disabilities 
were selected. 
 
The National Plan is divided into separate chapters corresponding to the individual articles of 
the Convention. Each chapter contains a quotation of the relevant article of the Convention, 
brief explanation of the field in question, the desirable target situation to be achieved, and 
clearly formulated measures specifying the competent department and the proposed deadline 
for fulfilment.  
 

2.2. Monitoring of the UNCRPD 
 
2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
In the Czech Republic, the Ministry of Labour and Social Affairs is the focal point as it is 
responsible for its implementation pursuant to legal regulations. Based on the current practice 
and experience of other State Parties to the Convention, the establishment of another focal 
point is not considered at present. 
 
The process of creating monitoring mechanisms to implement the Convention was initiated in 
2010. In the Czech Republic, no institution has been established yet that would systematically 
deal with the issues of human rights (national institution to protect and promote human rights 
consistent with Paris Principles), although the Ombudsman conducts an informal review of 
state administration. However, the Ombudsman's principal task is to observe the performance 
of state administration in pursuance of good governance principles.  
 
On account of this situation, it was not possible to use existing institutions to monitor the 
Convention, and other options had to be found to comply with the provisions of the 
Convention. A suitable solution may be one of the alternatives, the Monitoring Committee. 
This alternative is also accepted by organizations of persons with disabilities. Nevertheless, 
consensus regarding the composition of such Committee, the number of its members and its 
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legal form has not been reached yet. However, the negotiations and consultations conducted 
to date have brought numerous ideas and suggestions which will be processed and used in the 
preparation of the statute and rules of procedure of the referred Monitoring Committee.  
 
A comprehensive draft on measures taken to give effect to the Convention and its monitoring 
at the national level according to Article 33 will be prepared in cooperation with the 
organizations of persons with disabilities and social partners. The Government of the Czech 
Republic should approve it no later than in the 1st half of 2012. 
 
2.2.2. The involvement of civil society in the monitoring process (Article 33.3) 
 
The involvement of civil society is guaranteed by the Government Board for People with 
Disabilities and other formal and informal mechanisms of cooperation, e.g. with the Czech 
National Disability Council. The Government Board for People with Disabilities was 
established by the resolution of the Czech Government (1991) as its advisory body for the 
issues of disability. The Board cooperates with the public administration authorities as well as 
with the non - governmental sphere. It consists of Government representatives and ministries, 
as well as representatives of associations of persons with disabilities and their employers. 
 
Organisations representing persons with disabilities play an important role, not to say the 
most important, in the policy planning and decision-making process concerning disability 
issues. One of them is for example the Czech National Disability Council, an umbrella 
organisation which associates about 114 organisations of persons with disabilities. The 
Council has its representatives in the Government Board for People with Disabilities.  
 
Also other representative organisations are invited to take active part in the policy planning, 
for example through participation in working groups established to deal with any disability-
related issues (preparation of new legislation, proposals for amendments of the existing 
legislation, creation of disability policy plans and concepts etc.).  
 
At local level, municipalities are supposed to take into account the views and opinions of 
persons with disabilities and their representative organisations when planning disability policy 
measures (in the field of social services, accessibility etc.). Most municipalities welcome the 
possibility of discussing the key issues with the organisations and individuals through public 
hearings, debates, surveys etc.  
 
As far as awareness-raising activities are concerned, several conferences, debates, workshops, 
seminars etc. are organised in order to mainstream disability issues and to foster active 
participation of persons with disabilities in public life.  
 
2.2.3. Collecting statistics and/or developing indicators (Article 31) 
 
There are several resources of statistical data, e.g. in 2007, the Czech Statistical Office was 
given a task to propose a system of statistical information collection related to persons with 
disabilities and their needs. The results of its work and first comprehensive report on the 
situation of persons with disabilities with statistical data were published in 2008. 
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Denmark 
 

 2.1. National Implementation of the UNCRPD 
 

2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
The Ministry of Social Affairs and Integration is appointed as the national focal point for 
issues related to implementing the Convention. The reason for the appointment is that the 
Ministry of Social Affairs and Integration is the coordinating ministry for disability matters. 
The appointment was made by parliamentary decision B 194, which adopted the ratification 
of the convention. As the coordinating ministry for disability matters, the Ministry exercises 
its function as the national focal point in close contact and coordination with the other parts of 
the government and organisations in the disability area. 
 
The Ministry of Social Affairs and Integration heads The Inter-ministerial Committee of Civil 
Servants on Disability Matters which is tasked with facilitating the coordination of 
government disability policy. 
 
2.1.2. National strategies to implement the UNCRPD 
 
Since Denmark's ratification of the UN Convention on the Rights of Persons with Disabilities 
in 2009, the UNCRPD has set the framework for goals and specific initiatives in the disability 
field, including the progressive realization of economic, social and cultural rights.  
 
No comprehensive national action plan encompassing all ministries has yet been finalised, but 
a wide range of initiatives has been carried out within the individual ministries in order to 
implement the UNCRPD progressively. The Ministry of Social Affairs yearly reviews and 
reports on the Government's disability policy initiatives to the Parliamentary Ombudsman, 
and has made the first report to the UN Committee on the Rights of Persons with Disabilities 
on measures taken with a view to implementing the UN Convention of 13 December 2006 on 
the Rights of Persons with Disabilities. These reports give a good introduction to the 
comprehensive work put in the follow up on the ratification. 
 
New action plan for the disability area  
The government has launched the work of a new long-term, multi-disciplinary action plan for 
the disability area. The action plan work will be divided into two phases, briefly described 
below.  
 
The first phase consists of an analysis to map trends and challenges in the disability area, the 
aim being to determine the key challenges and priority action areas. The analysis will be 
conducted with participation of relevant key players in the area.  
 
In the second phase, the above analysis will be used to prepare a new action plan for the 
disability area. The action plan will have a 5-10-year perspective.  
 
The action plan must contribute to setting up clear political and economic priorities for 
disability-policy initiatives across policy areas and must function as a framework for the 
continued work of implementing the UN Convention on the Rights of Persons with 
Disabilities. 
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2.2. Monitoring of the UNCRPD 

 
2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
Parliamentary decision B 15 of 2010 established "The Danish Institute for Human Rights" as 
the independent mechanism for the promotion, protection and monitoring of the 
implementation of the UNCRPD. The Danish Institute for Human Rights carries out its 
mandate in accordance with the principles relating to the status and functioning of national 
institutions for protection and promotion of human rights (Paris Principles). The Danish 
Government will present legislation in 2012 which turns the Danish Institute for Human 
Rights (which is currently part of the Danish Center for International Studies and Human 
Rights) into an independent institution in order to strengthen and clarify the Institute’s 
position as Denmark’s National Human Rights Institution. The legislative proposal contains 
changes in the composition of the board of the Institute, i.a. in order to ensure that one of the 
board members is appointed upon nomination of the Disabled Peoples Organisations 
Denmark. In this way the Government of Denmark intends to ensure the involvement and 
participation of representatives of disabled people in the monitoring process according to 
article 33.2 of the UNCRPD. 
 
The Danish Disability Council is a Government-funded body made up of representatives of 
people with disabilities, nominated by the Danish Council of Organisations of Disabled 
People, and from the labour market parties as well as representatives from relevant fields of 
research. The task of the Council is to monitor the situation of people with disabilities in 
society and to act as an advisory body to the Government and Parliament on issues relating to 
disability policy.  
 
The Danish Parliamentary Ombudsman “Folketingets Ombudsmand” is tasked with 
monitoring the equal treatment of persons with disability within his area of competence.   
 
Together the Danish Institute for Human Rights, the Danish Disability Council and  the 
Danish Parliamentary Ombudsman constitute the framework for the promotion, protection 
and monitoring of the UNCRPD in accordance with article 33.2 of the UNCRPD.  
 
2.2.2. The involvement of civil society in the monitoring process (Article 33.3) 
 
Civil society, specifically organisations of people with disability, will be involved in the 
monitoring process in accordance with the relevant provisions of the UNCRPD. 
 
The organisations of persons with disability will be closely consulted in the work of the 
Danish Institute for Human Rights. 
 
The umbrella organisation Danish Council of Organisations of People with Disabilities 
(Danske Handicaporganisationer) is consulted on a regular basis on relevant matters and 
during all stages of the policy-making process. The Danish Council of Organisations of 
People with Disabilities is also strongly represented in the Danish Disability Council 
 
Furthermore, dialogue through consultation with civil society/disability organisations at all 
stages of new initiatives, financial support to disability organisations, public funds 
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(satspuljen) support of training schemes, awareness raising activities etc. are used to foster 
empowerment of people with disability. 
 
2.2.3. Collecting statistics and/or developing indicators (Article 31) 
 
Denmark uses the UN Standard Rules on equal opportunities and treatment of people with 
disabilities, in which the concept of "disability" covers loss or impairment of a person's ability 
to participate fully and effectively in society on an equal basis with others. The definition is 
intended to focus on the obstacles in surroundings that prevent persons with disabilities from 
participating on an equal basis with others. As the concept of disability is environment-related, 
it cannot be defined more unambiguously and there is no single definition of disability. 
 
Furthermore as a result of the principle of sector accountability, the individual sector ministry 
is responsible for collecting data in the individual area. No common norm exists for data 
processing of specific statistics in the disability area, and no permanent norms exist in terms 
of highlighting the disability aspect in relation to statistics on the individual sectors.  
 
General disability-related statistics are available via Statistics Denmark and the National 
Social Appeals Board as statements and reports on the extent of social benefits and services. 
These are categorised in compliance with relevant statutory provisions. Hence, Denmark does 
not centrally register data on private individuals. Instead, Denmark conducts national surveys 
that can be merged with registered data with a view to stressing the trend in, e.g., employment 
of persons with disabilities in relation to the population in general. The Danish National 
Institute of Social Research conducts such surveys, and the institute performs various surveys 
and analyses in the area of social welfare, including the disability area. The results of the 
surveys are accessible to the public and constitute a significant part of the public debate on the 
development of social welfare in general.  
 
At present, there is no complete list of relevant disability data and statistics, but work is being 
undertaken under the auspices of the Interministerial Committee of Civil Servants on 
Disability Matters to prepare one.  
 
A documentation project to improve social statistics has been launched in the area of 
disability. The objective of the project is to make specific recommendations for improving, 
renewing and simplifying the ongoing documentation of local activities and their effects. 
Project participants are Local Government Denmark, Statistics Denmark, Danish Regions, the 
Ministry of Finance and the Ministry of Social Affairs (chairman). The project group aims at 
preparing an agreement comprising a proposal for introducing a reporting system that is based 
on the civil registration number and builds on the electronic transfer of data generated in local 
casework. Short term, the purpose is to establish better basic documentation in the area so that 
developments in the disability area can be monitored. The long-term objective is to measure 
the effects of central and local government disability policy. In addition, other national 
players contribute to collecting and communicating information in the area.  
 
The Social Services Gateway is a freely accessible Internet-based portal where authorities, 
providers and citizens can seek information about local, regional and private services for 
persons with disabilities (and other disadvantaged groups). The gateway was established in 
2007 to reinforce the foundation for individual citizens' choice of specific services and with a 
view to generating general openness and transparency in the services existing in the area. 
Today, local and regional councils report information to the Social Services Gateway about a 
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vast number of different aspects of individual services, including target groups, number of 
places, services and methods of treatment, rates, staff, physical conditions, evaluations of 
conditions, food and eating conditions, resident activities, etc. The Social Services Gateway is 
run by the National Board of Social Services under the Ministry of Social Affairs.  
 
Moreover, various national research and evaluation institutions contribute new knowledge and 
data collection in the disability area. From 2009 through 2010, the Danish National Centre for 
Social Research – an independent national research centre under the Ministry of Social 
Affairs and Integration– released 24 publications on disability. The Danish Evaluation 
Institute for Local Governments (KREVI) and the Institute of Local Government Studies 
(AKF) each released two publications in the area during the same period.  
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Estonia 
 

2.1. National implementation of the UNCRPD 
 

2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
The Ministry of Social Affairs (especially Social Welfare Department) is responsible for the 
implementation of the UNCRPD. In the future, the Ministry of Social Affairs shall become 
the focal point and also coordination mechanism. It cooperates with other ministries and the 
Estonian Chamber of Disabled People5 for implementation. 
 
2.1.2. National strategies to implement the UNCRPD 
 
After ratification of the UNCRPD, a strategy will be elaborated for effective and 
comprehensive implementation of the Convention.  
 
Right now the disability policy of Estonia is based on three main documents: the UN Standard 
Rules on the Equalisation of Opportunities for Persons with Disabilities (the abridged and 
adjusted version of the UN General Assembly Resolution 48/96); the Recommendation of the 
Committee of Ministers to Member States on the Council of Europe Action Plan to promote 
the rights and full participation of people with disabilities in society (improving the quality of 
life of people with disabilities in Europe 2006-2015); and the European Disability Strategy 
2010-2020.  
 
All the mentioned documents follow the principles of the UNCRPD. Estonia will continue to 
work within an anti-discriminatory and human rights framework to enhance independence, 
freedom of choice and the quality of life of people with disabilities and to raise awareness of 
disabilities as a part of human diversity. Estonian disability policy acknowledges the basic 
principle that society has a duty towards all its citizens, to ensure that the difficulties related 
to disability are minimised through active supporting of healthy lifestyle, adequate health care, 
rehabilitation, supportive services and supportive communities.  
 
The following tools and methods are used in Estonia to foster the implementation of the 
UNCRPD: 
– Dialogue with other ministries (working groups, councils, written statements) to promote 

awareness about the UNCRPD, protect the rights of persons with disabilities and enhance 
collaboration between ministries; 

– Dialogue and collaboration with the Estonian Chamber of Disabled People (projects and 
seminars about the implementation of the UNCRPD, awareness-raising campaigns, 
workshops etc. for general public, ministries and local governments as well as for 
organisations of people with disabilities); 

– Financing and supporting activities of non-governmental organisations, e.g. projects that 
promote and protect the rights of persons with disabilities, enhance awareness etc. 

 

                                                 
5 The Estonian Chamber of Disabled People is the national umbrella organisation of persons with disabilities in 

Estonia. This umbrella body was established in 1993 and has continuously gained new members since then. 
Right now the Chamber has 47 member organisations. It is also a member of European Disability Forum. 
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Civil society has been involved in the ratification process and it will be involved in the 
implementation process after the ratification as well. The Memorandum of principles of 
cooperation has been signed recently between the Government and the Estonian Chamber of 
Disabled People.  A multidisciplinary high-level workgroup that includes relevant ministries, 
local governments and non-governmental organizations to implement the UNCRPD will be 
established after ratification. The workgroup will also remain in constant contact with people 
with disabilities through their representative organisations by the implementation of the 
UNCRPD. 
 

2.2. Monitoring of the UNCRPD 
 
2.2.1. Framework, including independent mechanisms, for 
promoting/protecting/monitoring (Article 33.2) 
 
A mechanism pursuant to Article 33.2 of the UNCRPD is not established yet, but it will be 
formed by the Estonian Chamber of Disabled People6 in the coming months, following the 
ratification of the UNCRPD. 
 
2.2.2. The involvement of civil society in the monitoring process (Article 33.3) 
  
Estonia is using different means and methods to foster empowerment of people with 
disabilities, such as meetings, conferences, dialogue, collaboration, awareness raising and 
training. The Government also consults civil society when working on legislation, strategies 
or other important documents related to disability. 
 
In the context of establishing an independent monitoring mechanism according to Article 33.2 
of the UNCRPD, special attention should be paid to the need to ensure that civil society, in 
particular persons with disabilities and their respective organisations are included in the 
monitoring work of the mechanism. A multidisciplinary working group that includes several 
representative organisations of persons with disabilities, human rights organisations etc. for 
monitoring the implementation of the UNCRPD in different fields and levels will be 
established after the ratification of the UNCRPD. The working group will discuss its 
observations and statements with people with disabilities. 
 
Civil society was involved in the ratification process and will be involved in the 
implementation and monitoring process after the ratification as well. The main partner is the 
Estonian Chamber of Disabled People. It is the national co-operation and co-ordination body 
for people with disabilities in Estonia. The Chamber was established in 1993 and now has 47 
member organisations. The goal of the Chamber is to facilitate the improvement in the quality 
of life of persons with disabilities. For this purpose, the Chamber co-operates with 
governmental bodies and social partners in order to secure that Estonian legislation and 
enforcement of it also considers the disability perspective. 
 
One of the tasks of the Chamber is also to monitor the implementation of the UN Standard 
Regulations in Estonia. Other tasks of the Chamber are: 
– To participate in elaboration of national social policy, special initiation of the 
elaboration and implementation of laws and other drafts of legal acts, development plans, 
programmes and projects related to persons with disabilities; 
                                                 
6 http://www.epikoda.ee/index.php?op=2&path=IN+ENGLISH  
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– To support social and working activity of persons with disabilities; 
– To support the development and professional growth of member organizations; 
– To promote awareness of society about the issues related to persons with disabilities 
and to form positive public opinion on issues related to them; 
– To improve the collection and generalization of information and statistical data related 
to persons with disabilities, supporting the activity and research of the respective branches of 
science. 
 
For an efficient execution of these tasks, the Chamber has established four commissions: the 
education commission, the health care and rehabilitation commission, the employment 
commission, and the organizational development commission. 
 
2.2.3. Collecting statistics and/or developing indicators (Art. 31) 
 
The Estonian government is collecting appropriate statistics which can be used for monitoring 
the implementation of the UNCRPD. The existing indicators will be reviewed and new ones 
will be applied under the strategy of persons with disabilities which will be elaborated after 
the ratification of the UNCRPD. 
 
Throughout the past years, many surveys have been carried out. The aim of these surveys was 
to identify the changes that have taken place in the situation of independent living, 
employment, provision of services and thereby to evaluate the implementation and 
effectiveness of relevant policies and measures taken. 
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Finland 
 

 2.1. National Implementation of the UNCRPD 
 
2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
Finland has signed both the UN Convention and its Optional Protocol on 30 March 2007. The 
Ministry for Foreign Affairs has, in May 2011, set up a working group to prepare the 
measures necessitated by the ratification of the Convention and its Optional Protocol in 
Finland. However, the work of the working group and other related work are still ongoing. 
Therefore neither focal points nor a coordination mechanism have yet been specifically 
designated. Information on the UN CRPD is spread by the Ministry for Foreign Affairs, the 
Ministry of Social Affairs and Health, the National Council on Disability and by disabled 
people’s organisations. The Threshold Association, a disabled people’s organisation, created 
an internet-based contact point.  
 
2.1.2. National strategies to implement the UNCRPD 
 
In 2010, the Ministry of Social Affairs and Health prepared a specific Disability Policy 
Programme in order to guarantee equal treatment of persons with disabilities. The programme 
outlines the concrete disability policy actions for the next few years (2010–2015). The social 
development to achieve sustainable and accountable disability policy is outlined in the same 
context. The objective of the programme is to create a strong foundation for human rights, 
non-discrimination, equality and inclusion. The programme was prepared in cooperation with 
the different administrative sectors, expert bodies, NGOs, DPOs and other stakeholders.  
 
The Disability Policy Programme contains concrete proposals on how to promote and 
implement the UN Convention in different sectors. Areas that are covered include: 
independent living, social inclusion, building, transport, education, employment, social 
protection, health and rehabilitation, safety, culture, international cooperation and statistics. 
The main content of the Disability Policy Programme are measures to ensure the following 
objectives:  
 
1. Preparation and implementation of the legislative amendments necessitated by the 
ratification of the UN Convention on the Rights of Persons with Disabilities;  
2. Improving the socioeconomic status of persons with disabilities and combating poverty; 
3. The availability and high quality of special services and support measures will be ensured 
across the country;  
4. Accessibility in society will be strengthened and increased; 
5. Disability research will be reinforced, the information base improved, and diversified high-
quality methods developed in support of disability policy and monitoring. 
 
The National Council on Disability (VANE) is responsible for monitoring the implementation 
of the Disability Policy Programme. More information in English is available at 
http://www.vane.to/vampo_eng.html  
 
Furthermore, there have been major developments related to the priorities for action described 
in the previous reports in relation to independent living (point 4 of the 2nd HLG report), 
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namely, the legislative reform on personal assistance services and moving into community-
based settings. 
 
Background 
There are 336 municipalities in Finland that are in charge of providing e.g. social and health 
services, including services for persons with disabilities, to their inhabitants. Services are 
funded by a block grant subsidy from the state, municipal taxes and by service users. The 
services for persons with disabilities are mostly free of charge. 
 
In Finland the starting point is that services are provided to all citizens on an equal basis. In 
addition, special services tailored to the needs of persons with disabilities are provided in 
accordance with the Act on Services and Support for the Disabled and the Special Care Act 
for Persons with Intellectual Disabilities. According to these Acts, severely disabled persons 
have a subjective right to the following services: transportation services, service housing, 
daily activities, personal assistance and alterations and assistive devices in housing. In this 
connection a subjective right means that the municipality is obliged to provide the service as 
soon as the criteria set out in the legislation are fulfilled irrespectively of the financial 
situation of the municipality.  
 
Legislative reform concerning interpretation services for persons with disabilities  
A revised Act on interpretation services for deaf-blind, hard of hearing people and persons 
with a speech disorder entered into force on 1 September 2010. In effect, the responsibility for 
organising and financing these services was transferred from the municipalities to the Social 
Insurance Institution of Finland. It means that the state now takes full responsibility for 
financing the interpretation services. 
 
The new Act did not change the existing rights to interpretation services, but only changed the 
administration and financing responsibility of those services. Deaf-blind persons have by law 
the right to obtain a minimum of 360 hours and persons with hearing and speech impairments 
a minimum of 180 hours of interpretation services a year. The amount of interpretation 
services may vary according to the person’s individual needs. 
 
In 2010, the total number of people with disabilities receiving interpretation services was 
4500. 
 
A new housing programme for intellectually disabled persons 
In January 2010, the Finnish Government issued a Resolution on a programme to organise 
housing and related services for people with intellectual disabilities in 2010–2015. 
 
The goal is to provide persons with intellectual disabilities individual housing solutions in 
regular housing environments and to reinforce their inclusion and equal treatment in the 
community and society. 
 
The development objectives for disability legislation laid down in the Government 
Programme, the guidelines of the Finnish Disability Policy Programme, and the UN 
Convention on the Rights of Persons with Disabilities define good housing as one of the 
prerequisites for independent living and inclusion. 
 
The programme aims at giving people with intellectual disabilities who are moving out of 
institutions or their childhood homes the opportunity of individual housing in an accessible 
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and functioning home in a regular housing environment. At the same time, the number of 
institutional care places for persons with intellectual disabilities is reduced systematically and 
in a controlled way. 
 
The programme also aims at producing about 1,500 homes for persons with intellectual 
disabilities moving from institutions and about 2,000 homes for grown-up persons moving out 
of their childhood homes. Once implemented, the programme will reduce the number of 
places in institutions, from 2,000 long-term places of the year 2010 to about 500 places by the 
end of 2015. Implementation of the programme is ongoing. In 2010-2011, the construction of 
over 1000 dwellings has been started, financed by investment grants from the Housing 
Finance and Development Centre of Finland (ARA). 
 

2.2. Monitoring of the UNCRPD 
 
2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
The work of the working group set up to prepare the measures necessitated by the ratification 
and other related work is still ongoing. Thus, a framework including one or more independent 
mechanisms pursuant to Article 33.2 of the UN Convention has not yet been established. 
However, in the context of nominating/establishing a mechanism referred to in Article 33.2 of 
the UN Convention, particular attention will be paid to the need to ensure that civil society, in 
particular persons with disabilities and their respective organisations are involved in the 
monitoring process. 
 
2.2.2. The involvement of civil society in the monitoring process (Article 33.3) 
 
In Finland, there is already a well-established practice to cooperate and involve civil society 
and other organisations in all stages of reforming legislation. Also, in its existing human 
rights reporting practice, the Finnish Government encourages civil society to actively 
participate in the reporting to the international organisations. Usually, when a periodic report 
is prepared, civil society is asked to provide views on the information to be included in the 
report, and the interested civil society representatives are invited to attend a discussion on the 
draft report before its finalisation. Civil society is also encouraged to participate in the so 
called "shadow reporting", i.e., to send parallel reports to the human rights treaty monitoring 
bodies. 
 
The organisations of persons with disabilities have actively participated in international 
processes related to the human rights of persons with disabilities, in particular in relation to 
the drafting of the UN Convention. Organisations of persons with disabilities and the National 
Council on Disability have also been consulted on the legislative amendments needed for the 
ratification of the UN Convention. In addition to the representatives of the public 
administration and the local and regional authorities, the National Council on Disability 
(VANE), the Finnish Disability Forum and the Centre for Human Rights of Persons with 
Disabilities (VIKE) are members of the working group set up to prepare the measures 
necessitated by the ratification of the Convention and its Optional Protocol. 
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The organisations of persons with disabilities and the National Council on Disability are also 
consulted in relation to the overall human rights policy of Finland, which includes a focus on 
the rights of persons with disabilities. 
 
In connection with awareness-raising, organisations of persons with disabilities have been 
notified in various contexts of the legislative amendments necessitated by the ratification of 
UNCRPD.  
 
The preparation of the Government Disability Policy Programme was based on a process of 
active participation of persons with disabilities and their organisations. This included - among 
other activities - a series of ten open seminars in different parts of the country, where both 
representatives of the key ministries and persons with disabilities met and debated on the 
challenges of promoting “a society for all”.  
 

 
2.2.3. Collecting statistics and/or developing indicators (Article 31) 

 
The collection of statistics has not yet been linked to the Convention. Statistics on disability 
are collected mainly by the National Institute for Health and Welfare, Statistics Finland and 
the Social Insurance Institution of Finland.  
 
In general, statistics are based on national legislation. However, since disability is not used as 
a variable in population surveys, it is impossible to gather comprehensive data on persons 
with disabilities in Finland. Statistics Finland collects disability statistics only according to 
EU legislation through different EU surveys (for example Labour Force Survey’s ad hoc 
module 2011 on employment of people with disabilities) for which the definitions and 
specifications are given by Eurostat.  

 
Statistics on disability describe mostly services provided to persons with disabilities. 
SOTKAnet Indicator Bank (www.sotkanet.fi) operated by the National Institute for Health 
and Welfare (THL) is an information service that offers key population welfare and health 
data from Finnish municipalities since 1990. Disability data is collected by several different 
indicators that fall under the following five categories: services for persons with disabilities, 
housing services for people with intellectual disabilities, sheltered work for disabled people, 
statutory services and assistance for disabled people and other disability services and benefits. 
Social Insurance Institution of Finland provides annual statistics about the benefits it grants to 
persons with disabilities.   

 
A monitoring group on barrier-free communications services chaired by the Ministry of 
Transport and Communications will this year start to develop concrete indicators for a barrier-
free information society. The Ministry of Transport and Communications have published a 
study that presents a number of justifications and suggestions for actions that could be applied 
in promoting information society accessibility and are based on well planned usage of 
indicators and measured data. 
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France 
 

2.1. National Implementation of the UNCRPD  
 
2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
Since disability policy is of cross-cutting nature, it is expected that rather than nominating a 
single focal point, the government will designate all ministerial bodies directly involved in 
disability policy. Depending on the organization mechanisms of the different ministries, the 
focal point will either be an administration, a bureau or even a mission.  
 
Since the dissemination of knowledge on the Convention onto the entire country is necessary 
for its effective implementation, focal points could perhaps be put in place at the level of 
decentralized services and regional authorities. The practical details of such a designation still 
require further analysis, so as to respect the constitutional principle of free administration of 
regional authorities. 
 

Sans être officiellement désignées comme « points focaux locaux » au sens de la convention 
de l’ONU – car, placées sous l’autorité des présidents de Conseil général dont les collectivités 
départementales qu’ils dirigent sont régies par le principe constitutionnel de libre 
administration des collectivités territoriales- , les maisons départementales des personnes 
handicapées (MDPH) constituent de facto autant de relais locaux pour l’application des 
dispositions de la convention, telles qu’elles s’expriment dans notre législation nationale. 
Pour mémoire, les MDPH sont administrées par une commission qui réunit le département, 
l'Etat, les organismes locaux de sécurité sociale et, pour un quart de ses membres, les 
représentants d'associations de personnes handicapées. Elles sont présentes dans chacune des 
100 collectivités départementales et exercent une mission d'accueil, d'information et de 
conseil des personnes handicapées et de leurs familles. Elles reçoivent et procèdent à 
l'évaluation de toutes les demandes de reconnaissance de droit (prestations, orientations) qui 
relèvent d'une décision de la commission des droits et de l’autonomie des personnes 
handicapées (CDAPH) ; elles assurent également l’accompagnement et le suivi de la mise en 
œuvre desdites décisions. Elles ont enfin une mission de sensibilisation de tous les citoyens au 
handicap. Elles sont donc « un carrefour incontournable » et un interlocuteur privilégié de la 
personne handicapée : elles doivent l’aider et lui simplifier toutes les démarches nécessaires à 
la réalisation de son projet de vie. Réciproquement, elles sont pour tous, un lieu de référence 
local pour l’ensemble des questions touchant au handicap. 
 
La coordination de l’activité des MDPH est assurée au niveau national par la Caisse Nationale 
de Solidarité pour l’Autonomie (CNSA). Cette caisse a été créée en 2004-2005 pour collecter 
et distribuer les financements nécessaires aux prestations, services et établissements qui 
contribuent à l’autonomie des personnes handicapées et des personnes âgées. Elle rassemble 
elle aussi des représentants de l’Etat, des départements, des partenaires sociaux (employeurs 
et syndicats), des personnes handicapées et des personnes âgées, ainsi que des institutions 
spécialisées (établissements et services).  
 
Parmi ses missions, cette caisse anime le réseau des MDPH, sans pour autant exercer une 
autorité hiérarchique sur ses maisons, chacune d’elles étant autonome et relevant de son 
département d’implantation. Par la contribution au financement de leur fonctionnement, par 
l’échange de bonnes pratiques, par la diffusion d’informations et de recommandations, par la 
signature de conventions de qualité de services, par l’organisation de formations, la caisse 
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contribue à faire converger les pratiques des maisons afin d’assurer une égalité de traitement 
des personnes handicapées sur tout le territoire national. 
 
Even though the coordination mechanism is deemed voluntary according to the Convention, 
France has decided to yet put in place such a mechanism. The Interministerial Commitee of 
Disability (Comité interministériel du handicap (CIH)), established by the decree nr. 2009-
1367 of 6 November 2009, will be responsible for setting up this mechanism. By appointing 
the interministerial CIH as the coordination mechanism, the French Government wishes to 
highlight that it regards disability policy as a political priority. 
 
Moreover, the CIH's secretary general will be able to appoint and call together the focal points 
as deemed necessary. The secretary general has already set up meetings with responsible 
persons and administration on several occasions ever since its creation, even though they have 
not yet been officially appointed as focal points for the implementation of the UNCRPD.  
 
The French Government also expresses its wish to establish close relations between the 
coordination mechanism and the representatives of persons with disabilities. Therefore, the 
government asked the CIH secretary general to also exercise the duties of the secretary of the 
National Advisory Council for Persons with Disabilities (Conseil National Consultatif des 
Personnes Handicapées), in order to establish an institutional link between both bodies. 
 
2.1.2. National strategies to implement the UNCRPD 
 
The implementation of the obligations arising from the UN CRPD and its Optional Protocol 
has been foreseen through the law nr. 2005-102 of 11 February 2005. Through its adoption, 
the adaptation of the French national legislation to the UN Convention will be very limited. 
The law of 11 February 2005 moreover goes further than the UN Convention on certain points, 
and thereby it gives a functional nature to most general obligations in the UN CRPD. 
 
As the Convention sets out the establishment of a national action plan, the law of 11 February 
2005 requires the holding of a national conference on disability every three years. These 
conferences will gather representatives of organizations of persons with disabilities, 
social/medical institutions or services working with persons with disabilities, social insurance 
institutions, trade unions and employer organizations and other bodies relevant in disability 
policy.  
 
In order to prepare the conference, the law maintains that the Government has to deposit a 
report on the implementation and future developments of the national disability policy at the 
parliamentary assemblies' bureau, after a consultation with the National Advisory Council for 
Persons with Disabilities.  
 
The first conference was held on 10 June 2008. It gave the opportunity to the French President 
to present his action plan in relation to persons with disabilities. The Plan consisted of seven 
objectives: 
– To allow residential homes for persons with disabilities to fully fulfil their mission; 
– To further develop benefits for persons with disabilities in the light of the establishment of 

a fifth risk of social welfare (un cinquième risque de protection sociale);  
– To turn benefits for adults with disabilities (l’allocation aux adultes handicapés (AAH)) 

into a tool to increase resources and facilitate persons with disabilities' access to the labour 
market; 
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– To conclude a National Employment Pact for persons with disabilities; 
– To decide upon an annual plan to support employment of persons with severe disabilities 
– To increase and improve the accessibility to all aspects of city life; 
– To allow all children with disabilities to have access to education adapted to their needs. 
 
Une seconde Conférence nationale sur le handicap s’est tenue le 8 juin 2011, avec comme 
thème central une « société inclusive à tous les âges de la vie ». 
 
Six ans après le vote de la loi du 11 février 2005 pour l’égalité des droits et des chances, la 
participation et la citoyenneté des personnes handicapées, la deuxième Conférence nationale 
du handicap du 8 juin 2011 a procédé au bilan d’application de cette loi fondamentale pour la 
pleine insertion des personnes handicapées dans la société. 
 
Elle s’inscrit dans la continuité de la Conférence de juin 2008 qui a dressé un constat 
encourageant de l’action des pouvoirs publics en matière d’égalité des droits et des chances, 
de participation et d’accès à la citoyenneté des personnes handicapées. L’effort de solidarité 
nationale, quels que soient les contributeurs publics et privés, envers ces citoyens a fortement 
progressé au fil des années, notamment en termes de compensation du handicap, 
d’accessibilité à la Cité, d’emploi et de ressources, avec notamment une forte revalorisation 
de l’allocation pour adultes handicapés, mais aussi dans les champs de la recherche, la 
prévention et la formation. 
 
Depuis la première Conférence nationale du handicap de 2008, le travail réalisé par 
l’ensemble des parties prenantes (services de l’État, collectivités locales, associations, 
opérateurs publics et privés), témoigne d’une mobilisation sans précédent de chaque acteur 
pour que soit prise en compte la thématique du handicap dans toutes les composantes de la 
société et s’attacher à ancrer au quotidien les droits que la Nation reconnait aux personnes 
handicapées. 
 
Les mesures phares présentées lors de la conférence du 8 juin 2011 sont les suivantes : 
 
- Un effort sans précédent des pouvoirs publics pour l’accessibilité :  

 Un plan pluriannuel de mise en accessibilité des lieux de travail dans les trois 
fonctions publiques, les écoles de service public et les petites communes ; 

 Un plan d’accessibilité numérique des sites internet de l’Etat et du Gouvernement;  

- Des moyens pour garantir un accès aux savoirs de qualité, répondant aux besoins de tous les 
enfants et de tous les étudiants handicapés : 

 
Dès la rentrée 2011, recrutement d’auxiliaires de scolarisation qualifiés, sous contrat de droit 
public, afin de faire face à la montée en charge de la scolarisation en milieu ordinaire et 
qu’aucun enfant ne reste sans solution d’accompagnement  
 

- Un nouveau plan pour l’emploi des travailleurs handicapés : 

 La création de 1000 postes supplémentaires chaque année dans les entreprises 
adaptées pendant 3 ans, soit 3000 postes supplémentaires ; 

 Les jeunes en situation de handicap inscrits comme publics prioritaires des contrats 
Etat/régions pour l’apprentissage ; 
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 Une mission spécifique confiée au service public de l’orientation pour les jeunes 
handicapés, notamment issus des établissements médico-sociaux ; 

 Des mesures pour améliorer l’information des salariés sur les formations accessibles 
dans chaque région  

 

- Faire du handicap un des axes stratégiques de la recherche en France : 

 En prenant en compte le handicap dans l’actualisation de la stratégie nationale de 
recherche et en impliquant les associations de personnes handicapées dans ces travaux. 

- Des réponses spécifiques pour les plus fragiles 

 Un abondement pluriannuel des fonds départementaux de compensation ; 

 L’établissement de conventions d’objectifs et de moyens avec les MDPH, afin de 
stabiliser leur financement et leur personnel et d’améliorer le service rendu aux 
usagers ; 

 Renforcer l'aide à la garde d'enfants pour les parents lourdement handicapés : il s'agit 
de majorer de 30 % le complément de libre choix de mode de garde, pour apporter un 
soutien à domicile aux parents lourdement handicapés dans la garde de leur enfant. 

 
2.2. Monitoring of the UNCRPD 

 
2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
The establishment of a mechanism to protect, promote and monitor the implementation of the 
Convention, is currently being considered in the light of the recent reform that brings together 
several bodies of fundamental rights protection under the authority of a Défenseur des 
Droits, without prejudice to the powers of the National Advisory Council for Human Rights 
(Commission Nationale Consultative des Droits de l'Homme (CNCDH). 
 
Le Défenseur des droits est une autorité constitutionnelle indépendante présidée depuis le 22 
juin 2011 par M. Dominique Baudis. Il est nommé par le Président de la République pour un 
mandat de 6 ans non renouvelable et non révocable. Cette autorité, qui regroupe notamment 
les missions antérieures du Médiateur de la République, du Défenseur des enfants, de la Haute 
Autorité de Lutte contre les Discriminations et pour l’Egalité (HALDE) est chargée de veiller 
à la protection des droits, des libertés et de promouvoir l’égalité en particulier pour l’ensemble 
des personnes handicapées, quel que soit leur âge. 
 
2.2.2. The involvement of civil society in the monitoring process (Article 33.3) 
 
Co-operation with disabled persons is ensured by the Advisory national Board of disabled 
persons (CNCPH).  
 
The law of 17 January 2002 had created the CNCPH to ensure the participation of disabled 
persons in the development and in the implementation of the policies related to disability 
(article L. 146-1 of the CASF). The CNCPH links the public authorities and civil society. 
Indeed, it assembles the following institutions:  organizations for persons with disabilities and 
their relatives, administrative bodies, bodies financing social protection of disabled persons or 
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relevant research projects, trade-unions, professional organizations, the representatives of 
territorial authorities.  
 
The law of 11 February 2005 widened the scope of responsibility of the CNCPH beyond its 
right of initiative or the optional rights granted by the Government, by giving it the 
responsibility to assess the situation of persons with disabilities. It is given the role to analyse 
whether the situation corresponds to the national principle of solidarity. According to 
Government's proposals it shall be granted this responsibility "by continuous multi-annual 
programming". Especially, the last article of the 2005 law envisages an obligatory 
consultation of the CNCPH for all regulatory texts of application of the law of 11 February 
2005.  
 
The CNCPH plays therefore an essential role for both, in the implementation of the law and in 
the evaluation and development of policies dealing with disability.  
 
The CNCPH organized the work of its Committees as to examine the most complex decrees 
and foster the co-operation with the administrations, which allowed for a smooth development 
of certain draft texts. Thus, the CNCPH was not an advisory body solely responsible for 
approving or disapproving. Rather, it could play an active role in the development of 
regulation. In 90 % of the cases, the application texts of the 11 February 2005 law were given 
favorable comments by the CNCPH.  
 
The CNCPH discussed several topics which developed into a report on disabled persons in 
situation of dependence and on the granting of minimal incomes. The Minister of Labour, 
Solidarity and the Civil Service, and the secretary of State responsible for Solidarity also 
contributed to the report on the development of "trade plans".  
 
The CNCPH is responsible for "coordinating" the Departmental Advisory Boards of Disabled 
Persons (CDCPH) provided for in article L. 146-2, evaluating the departmental 
implementation of disability policy and the situation of disabled persons. To facilitate their 
analyses, the CDCPH gather information on the activities of the Departmental Houses of 
Disabled Persons (MDPH) and of the contents and the application of the Departmental 
Programmes for the Inclusion of Disabled Workers (PDITH). They moreover have access to 
the data of the Committee of the Rights of Autonomy of Persons with Disabilities (CDAPH) 
and of the institutions working with persons with disabilities.  
 
2.2.3. Collecting statistics and/or developing indicators (Art. 31) 
 
In accordance with Article 31 of the UN Convention, France has to set up a statistical 
mechanism specifically for monitoring the implementation of the UNCRPD. Currently, 
France does not yet have this type of mechanism. However numerous tools used on a national 
level for collecting information on persons with disabilities could be used to this end. For 
instance, once may refer to the survey on disability and dependence (HID), which relates to 
all persons residing or being looked after in special facilities or living in ordinary homes. The 
HID survey is being updated since April 2008, carried out with 40,000 participants. 
Numerous statistics are also available in the field of employment.  
 
Moreover, an interministerial Observatory for accessibility and universal conception has been 
established on 11 February 2010, with the mission to monitor the developments, identify the 
challenges to the implementation of accessibility, disseminate good practice and create 
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monitoring indicators. The first progress report will be presented in 2011 during the national 
disability conference. The Observatory is composed of construction and transportation experts 
and representatives of organizations for persons with disabilities. The secretary general of the 
interministerial committee for disability issues is in charge of its secretariat. 
 
L’Observatoire insiste tout particulièrement sur l’objectif final d’une Cité conçue pour tous. 
Afin d’accompagner la mise en mouvement de la société française et en particulier de la 
filière industrielle dans cette voie, il est important de rendre concrète et opérationnelle la 
notion de « conception universelle ». À cet effet, il a organisé, le 9 décembre 2011, une 
journée technique visant à promouvoir cette nouvelle approche en France à partir d’actions 
qui la déclinent actuellement sur le territoire et d’exemples relevés dans d’autres pays 
 
Monsieur Philippe BAS, ancien ministre délégué à la Sécurité sociale, aux Personnes âgées, 
aux Personnes handicapées et à la Famille, sénateur  de la Manche,  préside l’Observatoire 
depuis le 10 novembre 2011. Cette instance s’est réunie le 9 février 2012 pour évoquer ses 
principales missions et faire un point d’étape au regard de l’objectif d’accessibilité fixé par la 
loi de 2005. 
 
At the same time, numerous studies carried out for Community coordination use indicators 
which are also relevant to disability-related issues (employment, fight against exclusion, 
social welfare…) and could therefore be used for collecting statistics of developing indicators. 
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Germany 
 

 2.1. National implementation of the UNCRPD 
 
2.1.1. Focal points and coordination mechanisms for implementing (Art. 33.1) 
 
Germany highlights the importance of national implementation and monitoring structures as a 
precondition for an effective implementation. Due to the federal structure of Germany, an 
important part of the implementation of the Convention lies with the German Länder.  
 
The Federal Ministry for Labour and Social Affairs (www.bmas.bund.de) is appointed focal 
point according to Article 33. Some of the Länder have appointed focal points on their level 
as well. Others work with a comparable structure. 
 
The Federal Government Commissioner for Matters relating to Persons with Disabilities 
(www.behindertenbeauftragter.de) is appointed Coordination Mechanism according to Article 
33. In September 2010, the Commissioner has appointed in close cooperation with the 
German Disability Council (www.deutscher-behindertenrat.de) an advisory board called 
“Inclusion Committee”, in order to ensure a long-term and strategic consultation process with 
civil society, particularly with organisations of and for persons with disabilities in the 
implementation process of the Convention. For this reason, the Committee consists mainly of 
people with different disabilities. In addition, the Committee installs four thematic working 
groups to integrate the broader civil society in the process and enable the development of 
technical input to specific themes and topics. 
 
2.1.2. National strategies to implement the UNCRPD 
 
The UN Convention is the international equivalent to the change of paradigms, which was 
initiated in Germany especially by the Ninth Book of the Social Code and the Equality Act for 
Persons with Disabilities. The Federal Government will use the UN Convention to strengthen 
and promote new developments in disability policy in order to further advance a self-
determined and discrimination-free participation in Germany.   
 
In the Coalition Agreement of the Federal Government for the 17th legislative period it was 
agreed to draw up a National Action Plan (NAP) to implement the UN Convention. This Plan, 
adopted by the Federal Government on 15 June 2011, draws up a long-term overall strategy 
for the implementation of the Convention. It is a package of measures rather than a legislative 
package and is, in particular, aimed at closing existing gaps between the legal situation and 
the practice. More than 200 plans, projects and activities show that inclusion is a process that 
covers all areas of life.  
 
The federal government’s action plan is supplemented by other action plans of the federal 
states, municipalities, rehabilitation providers, disability and social organisations as well as 
providers of services for persons with disabilities and private sector companies. Most of the 
Länder have developed or still are developing own action plans. Also cities and enterprises 
and institutions like the German Social Accident Insurance have brought on action plans. 
 
The voice of the civil society, especially of organisations of and for persons with disabilities, 
has been and is streamlined in a special advisory board. The closest cooperation with persons 



 

 46

with disabilities and their organisations is not only postulated by the UN Convention. It is also 
of tremendous importance for the Federal Ministry and the Federal Commissioner. 

 
2.2. Monitoring of the UNCRPD 
 

2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
The Federal Government's Cabinet decision of 1 October 2008 initiating the legislative 
procedure for ratifying the Convention and the Optional Protocol entrusted the Deutsche 
Institut für Menschenrechte e.V. (German Institute for Human Rights) with the monitoring 
task under Article 33(2) UNCRPD.  
 
The Institute is an independent body operating on the basis of the United Nations Paris 
Principles, to which Article 33(2) refers. It is currently financed by the Federal Ministry of 
Justice, the Foreign Ministry and the Federal Ministry of Economic Cooperation and 
Development and its independence is guaranteed via its legal form and the articles of 
association. It started work in 2001 and was recognised internationally as the national human 
rights institution with an A-status in 2003. To comply with the monitoring task under 
UNCRPD, a separate department within the Institute for the tasks under Article 33(2) has 
been set up. The Federal Ministry for Labour and Social Affairs provides some 430 000 EUR 
a year to support the independent body. 
 
The Monitoring Body has six staff members – besides the head, the body is comprised of two 
research and policy professionals (one law, one social science), one assistant, one public 
relations and communications and one for administrative matters. The existing budget of the 
National Monitoring Body provides additional resources to organise conferences, to cover 
travel costs and conferences fees, and to commission research to some minor extend. 
 
The German Institute started to set up the National Monitoring Body in May 2009, which is 
under full operation since November the same year. Since then, it has developed a great 
number of activities, e.g. it holds regular consultations with civil society organisations, has 
started a publication series with elements in easy to read, organised public conferences. 
 
For up-to-date information on the work of and events organised by the Mechanism see its 
website www.institut-fuer-menschenrechte.de/de/monitoring-stelle.html (German only). 
 
2.2.2. The involvement of civil society in the monitoring process (Art. 33.3) 
 
All three pillars involve civil society in the implementation and/or monitoring process: 
 
1) Federal Ministry of Labour and Social Affairs as focal point 
 
Civil society was consulted during the ratification process, for the implementation of the 
Convention by means of a national action plan these consultations were continued with 
several workshops, bi- and multilateral meetings and via the online-portal www.einfach-
teilhaben.de. and a special advisory board with civil society representatives. Members of the 
special advisory board are representatives from disability organizations, social partners, 
charity organizations, the Federal Government Commissioner for Matters relating to Persons 
with Disabilities and a representative of an academic institution. 
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As mentioned above, the closest cooperation with persons with disabilities and their 
organisations is not only postulated by the UN CRPD. It is also of tremendous importance for 
the Federal Ministry and the Federal Commissioner. 
 
Furthermore and with a view to implementing the UN CRPD, the Federal Ministry of Labour 
and Social Affairs takes – among others - the following measures to inform the public about 
the Convention: 
- broad public awareness campaign to implement the UN CRPD; 
- regular lectures for civil society and other institutions; 
- translation of the convention into accessible formats (easy-to-read language and sign 

language) and distribution of all versions via brochures, dvd and/or the internet; 
- Handbook for persons with disabilities: the handbook is the Ministry's most important 

publication in the area of disability policy. The new version will include the text of the 
Convention and provide information on it; 

- Online portal www.einfach-teilhaben.de, which gathers information for persons with 
disabilities, their families, enterprises and administration. 

 
2) Federal Government Commissioner for Matters relating to Persons with Disabilities as 
coordinating mechanism 
 
In order to ensure a long-term and strategic consultation process with civil society, 
particularly with organisations of and for persons with disabilities, the Commissioner 
established a council. One of the main tasks of the council is to advise the federal government 
in questions related to the national action plan to implement the UN CRPD. In addition, the 
Commissioner established a consultative committee with members only from organisations of 
and for persons with disabilities. The Commissioner also launched a website that includes 
participatory elements of web 2.0 in order to ensure the participation of individuals. In 
addition, the coordinating mechanism informs the public in expert meetings and campaigns 
on all relevant aspects of the implementation of the Convention. 
 
3) Monitoring Body at the German Institute for Human Rights:  
 
The National Monitoring Body has underlined in public statements that monitoring the 
implementation is a task involving a number of non-state actors besides the National 
Monitoring Body, such as the UN Committee on the Rights of Persons with Disabilities at the 
international level and civil society, in particular persons with disabilities and their 
representative organisations within Germany. Consequently, the collaboration of these actors 
is of great importance. Thus, the German civil society organisations have the standing 
invitation to participate in the regular consultations with the National Monitoring Body. These 
meetings take place twice or three times a year. Although the National Monitoring Body does 
neither have the mandate nor the resources to handle complaints, it is open to receive 
individual communications and to learn from them, since individual cases might indicate 
deficits in structural terms. 
 
2.2.3. Collecting statistics and/or developing indicators (Article 31) 
 
Statistics on the population, labour market and housing situation in Germany are collected by 
the Federal Statistics Office and the Regional Statistical Offices under the Mikrozensusgesetz  
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(Micro-Census Act). The micro-census is a multiple random sample survey which provides 
detailed information on the economic and social situation of the population and answers 
questions about employment, the labour market and training.  
 
On the basis of §131 SGB IX a statistical survey of persons with severe disabilities, which 
started as early as 1979, is carried out every two years. 
 
In addition to the evaluation of existing data, part of the action plan will be the establishment 
of a better data basis on the situation of persons with disabilities in Germany. A pre-study 
with suggestions for a respective roadmap was presented in February 2011. The work on the 
report is on progress. It will be published end of 2012. 
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Greece 
 

 2.1. National Implementation of the UNCRPD 
 
2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
Until the governance structure is established, all ministries are called to take the provisions of 
the UNCRPD into consideration when working on questions related to disability. 
 
2.1.2. National strategies to implement the UNCRPD 
 
Until now, no concrete measures were taken for the implementation of the Convention. 
Greece is in the stage of examining relevant methods, processes and policies. One of the main 
priorities for all government-owned mechanisms involved in the issue of disability is also 
adapting the existing legal framework to the requirements of the Convention. The review of 
the existing legal framework in relation to the UN CRPD provisions as well as the 
establishment of new or additional regulations are considered necessary for the 
implementation of the Convention. The establishment of a central mechanism that will 
examine the subject of disability in all the dimensions will strengthen the effort for a united 
and completed approach to disability. 
 
In terms of major developments, deinstitutionalisation is a basic pillar in the area of health 
and social care. Within this aim, 35 structures (small houses with a limited number of patients 
and staff) have been established, where people with disabilities are under constant care from 
specialized personnel (nurses, psychologists etc.). The aim is to increase the number of these 
establishments in the next few years. (See HLG-Report 2008, chapter 4 on Independent 
living). 
 

2.2. Monitoring of the UNCRPD 
 
2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Art. 33.2) 
 
As required by Article 33.2 of the UN CRPD, a monitoring body should be defined to 
facilitate and supervise the application of the Convention in different sectors and on different 
levels. In Greece, such a body has not yet been defined. All ministries are thus reminded to 
recall the provisions of the Convention until a new body is established. 
 
2.2.2. The involvement of civil society in the monitoring process (Art. 33.3) 
 
The national organizations of people with disabilities are much consulted by the governmental 
bodies. They offer essential advice and support the rights of people with disability. After the 
development of an independent mechanism, the participation of organizations of people with 
disabilities is considered as essential. They will fully participate in the process of monitoring 
the implementation of the Convention. 
 
The role of the National Confederation of Disabled People (ESAMEA) and the National 
Confederation of Parents and Tutors of Disabled People (POSGAMEA), the most 
representative NGOs of people with disabilities, may participate in the dialogue with the 
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Ministries’ services for the determination and implementation of the UN Convention and also 
for the nomination of the monitoring body. 
 
People with disabilities and their representative organisations participate as full members in 
several committees and working groups at national, regional and local level contributing in 
the formulation of policies relating to people with disabilities. In addition, they are members 
of political parties on an equal basis with ordinary members and to several non-profit 
organisations. 
 
According to Law 2430/1997, every year on the 3rd December – which is the International 
Day of People with Disabilities - several events take place under the aegis of the Greek 
Parliament, the Ministry of Health and Social Solidarity and the National Confederation of 
Disabled People (ESAMEA) with the aim to raise awareness of the human and social rights of 
people with disabilities in Greece. On the same day, each year, ESAMEA submits a report on 
the situation of people with disabilities in Greece to the president of the Greek Parliament. 
 
It is a priority for all authorities, ministries and unions of people with disabilities to raise 
awareness of issues related to disability and to participate in dialogue to implement related 
programmes and actions more effectively. 
 
Seminars, lectures and conferences are organized on a regular basis, covering subjects that are 
related to disability. They are not only relevant for people with disabilities but for the society 
as a whole. These meetings, seminars and conferences are organised each year throughout the 
country by the Secretariat General of Communication/ Secretariat General of Information 
with the aim to promote positive attitudes towards people with disabilities. Advertising 
campaigns are also promoted by the government authorities or by non-governmental 
organisations, aiming at the sensitization of society in the subject of disability, showing ways 
of improving the lives of people with disabilities. 
 
2.2.3. Collecting statistics and/or developing indicators (Article 31) 
 
The central administration - mainly governmental bodies and the ministries – meet on a 
regular basis to exchange information and statistical data on people with disabilities so that 
they have a complete overview of the issue in the whole of Greece. 
 
As an institution assembling individual statistical indicators, the national statistical service 
produces regularly centralized statistical bulletins with regard to disability. Thereby, it is 
possible to locate weaknesses and omissions concerning the obligations mentioned in the 
UNCRPD. Consequently, adequate policies can be developed in order to effectively 
implement the Convention. 
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Hungary 
 

 2.1. National Implementation of the UNCRPD 
 
2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
The National Council on Disability Affairs (NCD) was established by the act on the rights of 
people with disabilities in 1998. The NCD is an advisory body to the Government with the 
following rights: 
 
– To take initiatives, make proposals, and provide consultation and co-ordination in all 

decisions related to persons with disabilities; 
– To carry out analysis and evaluation in the process of implementing such decisions; 
– To comment on draft legislation concerning persons with disabilities; 
– To make proposals for decisions, programs and legislation affecting persons with 

disabilities; 
– To be involved in co-ordinating activities related to the affairs of persons with disabilities; 
– To brief the Government regularly about the situation of persons with disabilities; 
– To elaborate the National Disability Program and monitor the implementation thereof. 
 
According to the Statutes of the Ministry of National Resources, the tasks related to the 
implementation of human rights conventions belong to the Ministry’s responsibility, and the 
Constitution on Operation of the Ministry assigns the international issues connected to 
disability to the Department of Disability. This way the appointment of the central 
governmental actor is indirectly deducible, although no concrete, specified appointment has 
been done.  
 
2.1.2. National strategies to implement the UNCRPD 
 
The Hungarian Parliament adopted the National Disability Action Plan in 2006 for 2007-2013. 
In order to implement the DAP the Government adopted the midterm Action Plan for 2007-
2010. Although these legal and policy instruments were adopted before the ratification of the 
UNCRPD, in great part they comply with the principles and main targets of the Convention.  
The new Action Plan for 2011-2013 was elaborated in February 2011. In the work process the 
UNCRPD is identified also formally as a main point of reference.  
 
Furthermore, the following developments have taken place in relation to the implementation: 
– The Hungarian Parliament adopted the Act No 125 in 2009 on the Hungarian Sign 

Language and the use of Hungarian Sign Language. This Act implements Article 9 
subsection 1.b), Article 21, Article 24 subsections 3.b), 3.c), 4. 

– The Ministry of National Resources coordinates the interministerial discussions on the 
legislation concerning the strategy and the tasks of the Government regarding the 
implementation of the transition from institutional care of disabled people 
(deinstitutionalisation). That will implement Article 19 UNCRPD. With the governmental 
decree 1257/2011, the Hungarian Government has adopted the Strategy of the replacement 
of the large social institutions providing nursing and caring for persons with disabilities 
with community based settings (Deinstitutionalisation) 2011 – 2041 (hereinafter referred to 
as Strategy). Based on the decree, the Minister of National Resources has established the 
National Body for Deinstitutionalisation (hereinafter referred to as Body). The Body is in 
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charge of coordinating the tasks defined in the Strategy.  Every three years, the Minister of 
National Resources proposes an Action Plan encompassing the realization of the Strategy 
scheduled for the three-year-period to the Government, which is also outlined by the Body.  
The first Action Plan has to be submitted on March 31 2012.  The realization of the task is 
supported by the EU development resource Code TIOP 3.4.1, which amounts to 7 billion 
HUF and aims at the deinstitutionalisation of 1500 capacities. 

- On the assignment of the legal predecessor of the Ministry of National Resources, a 
National Autism Strategy was adopted in July 2008, under the technical guidance of the 
Hungarian Autistic Society. This five-year comprehensive plan for the development of 
services for people living with autism sets out medium-term targets and tasks in the field 
of diagnostics, professional staff training, education, development, employment, adult 
training and family support. 

 
2.2. Monitoring of the UNCRPD 
 

2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
Taking into account that the NCD already had the right and duty to follow up and comment 
governmental activities related to persons with disabilities as well as to monitor the 
implementation of the National Disability Program, the Government Decree No 1065 of 2008 
(X.14.) assigned to the NCD the task to promote, protect and monitor the UNCRPD.  
 
Nevertheless this solution is not fully in line with the UNCRPD since the NCD is not 
considered as an independent body because it is constituted by representatives of the relevant 
ministries and governmental organisations as well as representatives of the civil society. 
 
It is also important to mention that in 2009 the Hungarian Ombudsman for civil rights carried 
out an ex officio thematic review about the effectiveness of the rights of people with 
disabilities.  
 
The first deadline for the compilation of the report required by Article 35 UNCRPD was 3 
May 2010 for Hungary. Due to the governmental restructuring the contributions from the 
different ministries arrived with a great delay, so Hungary asked for the extension of deadline 
until 15 October 2010. The National Report has been prepared by that deadline and Hungary 
submitted it through the UN High Commissioner for Human Rights to the UN Commission 
on Human Rights.  The Committee on the Rights of Persons with Disabilities reviewed the 
Hungarian report on the implementation of the Convention and adopted a 31-item list of 
issues requesting supplementary information on April 20 2012. The written replies of 
Hungary to the list of issues have to be submitted within a month. The consideration of the 
report will take place on September 20-21 2012 in Geneva. 
 
 
2.2.2. The involvement of civil society in the monitoring process (Article 33.3) 
 
Civil society takes part in the monitoring process mainly through the National Council on 
Disability Issues, since it was officially appointed by the Government Decree mentioned 
above for the task of monitoring. In the NCD, the elected civil members and the national civil 
society organisations representing various branches of disability as permanent representatives 
take part, therefore civil society is fully involved in the process. The NCD consists of two 
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main parts, namely, the governmental and non-governmental side.  Within this constellation, 
the non-governmental side itself has a dual composition. On the one hand, the representatives 
of the main branches of organisations advocating the rights of persons with disabilities are 
permanent members of the Council. On the other hand, there are also elected members from 
the non-governmental sector. They win their seats during a delegating meeting arranged on 
the basis of legislative regulation where the participants are exclusively those non-
governmental organisations working for the benefit of persons with disabilities that do not 
have permanent seats in the Council. Thus, the NGOs elect these members from amongst 
themselves. 
 
Every policy document, proposal, draft, etc. which deals with disability issues or may have an 
impact on people with disabilities, has to be submitted to the Council for further comments. 
Besides, during the elaboration of such documents, the relevant civil organisations are 
consulted about the draft proposals and provisions. 
 
The National Council on Disability Issues has the right to discuss, comment all policy 
documents and draft legislation dealing with disability and/or having any impact on people 
with disabilities. 
 
Apart from the above mentioned involvement, drafts of new legislation related to disability is 
discussed separately also with the professional and interest representation organisations 
mainly concerned. 
 
2.2.3. Collecting statistics and/or developing indicators (Article 31) 
 
In the course of a national census there are always questions concerning the status of being 
disabled and the type of it. Regarding the fact that disability and information related to it are 
so called sensitive data, the declaration on it is voluntary, this means that the validity of 
statistics compiled on this base is doubtful. For measuring the implementation of international 
conventions, including mainly the UNCRPD, the legal predecessor of the Ministry of 
National Resources developed a specific system of indicators. By using this set of tools it is 
considered possible to get a more realistic view on the social process affecting people living 
with disabilities. 
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Ireland 
 

 2.1. National implementation of the UNCRPD 
 

2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
Focal point and coordination arrangements pursuant to Article 33.1 will be settled in due 
course following Ireland's ratification of the UNCRPD.  
 
The Disability Policy Division (DPD) of the Department of Justice and Equality co-ordinates 
both the implementation of the National Disability Strategy and the work of the 
Interdepartmental Committee on the UNCRPD, which are the primary elements at present in 
meeting the requirements of the UNCRPD. 
 
2.1.2. National strategies to implement the UNCRPD 
 
The Irish Government launched its National Disability Strategy (NDS) in September 2004 to 
underpin the participation of people with disabilities in Irish society. The NDS builds on 
existing policy and legislation, including the policy of mainstreaming public services for 
people with disabilities, and comprehends many of the provisions of the UNCRPD.  
 
The NDS continues to be the focus of Government policy and the Programme for 
Government 2011-2016 commits to publishing “following wide consultation, a realistic 
implementation plan for the National Disability Strategy (NDS), including sectoral plans with 
achievable time scales and targets within available resources and ensuring whole of 
government involvement and monitoring of the Strategy, in partnership with the disability 
sector”. The Minister for Disability, Equality, Mental Health and Older people has established 
a new National Disability Strategy Implementation Group to guide the development of this 
plan and monitor its subsequent implementation. This Group replaces the former National 
Disability Strategy Stakeholder Monitoring Group. 
 
Implementation of the NDS, which is ongoing in spite of current economic circumstances, 
also provides the basis for implementation of the UNCRPD. 
 
The key elements of the National Disability Strategy are: 
• the Disability Act 2005  
• Sectoral Plans for services prepared by six Government Departments 
• the Citizens Information Act 2007 which provides for a personal advocacy service for 

people with disabilities 
• the Education for Persons with Special Educational Needs Act 2004 
• a multi-annual investment programme 2006-2009 targeted at high-priority disability 

support services. 
 
The Disability Act 2005 is designed to support the provision of disability-specific services 
and improve access to mainstream public services for people with disabilities. In accordance 
with the Act, a review of its operation was carried out in 2010. Under the Act, six 
Government Departments published Sectoral Plans in December 2006 that set out the 
programme of measures to be taken in relation to the provision and mainstreaming of services 
for people with specified disabilities. The relevant Departments are those with the functions 
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of Employment 7 ; Health 8 ; Transport 9 ; Social Protection 10 ; Environment 11 ; and 
Communications. The Disability Act also requires the preparation of reports relating to the 
progress made in the implementation of the Sectoral Plans not more than three years after 
their publication. These Reports were approved for publication by Government in February 
2010. The general finding was one of significant and substantial progress by all six 
Departments.  
 
In terms of the UNCRPD, the NDS is complemented by a high-level Interdepartmental 
Committee on the UNCRPD which advises on and monitors legislative, policy and 
administrative actions required to enable the State to ratify the UNCRPD. The committee is 
chaired by Disability Policy Division of the Department of Justice and Equality and contains 
officials from the six Sectoral Plan Departments as well as other relevant Government 
Departments and the Office of Public Works. It has developed a Work Programme to address 
(i) any elements of the NDS that require alignment with the Convention; and (ii) any matters 
outside the NDS required for ratification. This programme is being progressed across the 
relevant Government Departments. At the Committee's request, the National Disability 
Authority, the lead statutory agency for the sector, has independently assessed the remaining 
requirements for ratification so as to ensure conclusively that all such issues will be addressed.  
 
An example of what is required for ratification of the UNCRPD is the enactment of mental 
capacity legislation. The Government’s Legislation Programme as announced on 11 January 
2012, indicates that the Mental Capacity Bill is expected to be published in the current 
Parliamentary session. The Bill will replace the Wards of Court system with a modern 
statutory framework governing decision-making on behalf of adults who lack capacity. The 
passage of this Bill will add substantially to the overall progress on implementation of the 
requirements towards ratification of the Convention. 
 

2.2. Monitoring of the UNCRPD 
 
2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
The role of the Interdepartmental Committee on the UNCRPD was outlined at 2.1.2. It is 
likely that this committee will continue to monitor the process towards implementation 
following Ireland's ratification.  
 
The National Disability Strategy (NDS), as also outlined at 2.1.2, comprehends many of the 
provisions of the UNCRPD. Progress on its implementation is driven by the Senior Officials 
Group on Disability (SOGD), which reports to the Cabinet Committee on Social Policy.  
 
Progress on the overall implementation of the NDS is monitored by the National Disability 
Strategy Implementation Group, which provides a means of facilitating dialogue between all 
parties involved. Membership of the Group is made up of representatives of the Senior Officials 

                                                 
7 Sectoral Plan is at www.entemp.ie/labour/strategy/sectoralplan.pdf 
8 www.dohc.ie/publications/fulltext/disability_sectoral_plan/ 
9 www.transport.ie/upload/general/7760-0.htm 
10 w.ww.welfare.ie/EN/Policy/CorporatePublications/HowWeWork/Disability%20Sectoral%20Plan/Pages/index.aspx 
11 www.environ.ie/en/LocalGovernment/LocalGovernmentAdministration/SectoralPlan/PublicationsDocuments/FileDownLoad,2011,en.pdf 
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Group on Disability (SOGD) 12 ; County and City Managers Association; the Disability 
Stakeholder Group (DSG)13; and the National Disability Authority. 
 
 
The National Disability Authority (NDA) is the lead state agency on disability issues and is 
under the aegis of the Department of Justice and Equality. It develops and monitors standards 
in services for people with disabilities and advises Government on disability policy and 
practice. The NDA is actively involved with the implementation of important aspects of the 
National Disability Strategy and supports Government Departments and agencies in meeting 
relevant objectives.   
 
2.2.2. The involvement of civil society in the monitoring process (Art. 33.3) 
 
The purpose of the National Disability Strategy Implementation Group is to maintain a 
constructive relationship with stakeholders, provide them with a forum to raise issues and a 
means of facilitating dialogue between all parties involved in the NDS. Membership of the 
NDSIG (see also 2.2.1. above) includes the Disability Stakeholder Group, which represents 
the sector, its organisations and service users.  
 
The Interdepartmental Committee on the UNCRPD consults with people with disabilities 
through their representative organisations and has prepared Irish language and Braille 
versions of the UNCRPD. 
 
People with disabilities, their families, carers, advocates and service providers were consulted 
on the Sectoral Plans before they were completed. Each plan includes arrangements for 
complaints, monitoring and review procedures. The DSG, apart from being part of the NDSIG, 
is in ongoing consultation with relevant Government Departments in relation to Sectoral Plans 
and all aspects of disability. 
 
Disability organisations were also consulted in respect of the review of the operation of the 
Disability Act (see also 2.1.2.). A consultation event was held with the assistance of and in the 
headquarters of the National Disability Authority (NDA). Presentations were made and 
discussions held at the event on the context of the review; clarification of its purpose in 
examining the operation of the Act; and an overview of each Part of the Act under review and 
how it operates at present. Following the event, an official invitation was extended to all 
stakeholders to make submissions on the review. 
 
2.3. Collecting statistics and/or developing indicators (Art. 31) 
 
 
The Central Statistics Office (CSO) is the national statutory body with responsibility for the 
collection, compilation, extraction and dissemination for statistical purposes of information 

                                                 
12 The SOGD comprises officials from the Departments of Health; Social Protection; Transport, Tourism and Sport; 
Environment, Community and Local Government; Jobs, Enterprise and Innovation; Communications, Energy and Natural 
Resources; Arts, Heritage and the Gaeltacht; Agriculture, Fisheries and Food; Education and Skills; Children and Youth 
Affairs and Public Expenditure and Reform. 
 
13 The DSG comprises representatives from Disability Federation of Ireland; Inclusion Ireland; Mental Health Reform; 
National Federation of Voluntary Bodies; National Service Users Executive and Not for Profit Business Association. It also 
includes a number of service users who are serving as individuals in a personal capacity.  
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relating to economic, social and general activities and conditions in the State14. CSO surveys 
with particular relevance in providing statistics on people with disabilities include:  

• the Census of Population 
• the National Disability Survey 
• the Quarterly National Household Survey 
• the annual  Survey on Income and Living Conditions (SILC)  

 
The National Disability Authority has a statutory remit to undertake, commission or 
collaborate in disability research and to contribute to the development of statistical 
information relating to programmes and services for people with disabilities. The NDA fulfils 
this remit in a number of ways, including: 

• the production and dissemination of disability research on a wide range of policy and 
service related issues;  

• contributing expertise to national research and development initiatives - such as the 
Central Statistics Office’s National Disability Survey, the Health Research Board’s 
National Disability Databases (see below), and projects in partnership with agencies 
such as the National Women’s Council, the Council for Ageing and Older People, the 
Equality Authority and many others;  

• hosting the NDA Annual Disability Research Conference;  
• the NDA Database of Disability Research in Ireland;  
• funding research at grassroots level through the Research Promotion Scheme (RPS); 

and 
• funding postgraduate research through the NDA Disability Research Scholarships 

 
There are two national service-planning databases in Ireland for persons with disabilities 
managed by the Health Research Board: the National Intellectual Disability Database and the 
National Physical and Sensory Disability Database. These databases inform decision-making 
in relation to the planning of specialised health and personal social services for people with 
intellectual, physical or sensory disabilities.  
 

                                                 
14 www.cso.ie 
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Italy 
 

2.1. National Implementation of the UNCRPD 
 

2.1.1. Focal points and coordination mechanisms for implementing (Art. 33.1) 
 
The Ministry of Labour and Social Policies, Directorate-General for inclusion and social 
policies serves as the focal point for Italy, in co-ordination with other relevant ministries and 
departments, as well as regional and local authorities. 
 
2.1.2. National strategies to implement the UNCRPD 
 
The tasks assigned to the National Observatory aim at giving new and constant inputs 
regarding public policies in the field of disability and can be summarized as follows:  

a. implementation of the UN Convention on the Rights of Persons with Disabilities, also 
through a detailed report on the measures taken, as provided by Article 35 of the 
Convention, in close co-operation with the Inter-ministerial Committee on Human 
Rights; 

b. to set up of a two-year plan of action for the promotion of the rights and integration of 
people with disabilities, as provided by national and international provisions; 

c. to collect statistical data on the situation of people with disabilities, with reference to 
the local peculiarities; 

d. to set up a national report on the implementation of policies in the field of disabilities 
(as provided in national Law n. 104/1992); 

e. to promote studies and researches that can contribute to the identification of priority 
areas of actions and programs for the promotion of the rights of people with 
disabilities.  

 
  2.2. Monitoring of the UNCRPD 
 
2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
The ratification act of the UN Convention was adopted by the Italian Parliament by national 
Law n. 18/2009, also providing the establishment of a National Observatory in order to 
monitor the condition of people with disabilities. The National Observatory, which met for its 
official session on December 16th, 2010, will also ensure the implementation of the activities 
provided by Article 33.2 of the UN Convention. 
 
The Observatory is a collective body that will facilitate the constant link between government 
and people with disabilities and their families and supporting organizations, and the 
discussion on the various needs of people with disabilities in order to identify proper and joint 
solutions, based on an effective coordination of policies and programs.  
 
The Scientific and Technical Committee (CTS) within the Observatory deals with scientific 
analysis in relation to the activities and tasks of the Observatory itself. The Committee meets 
regularly since the first meeting of the Observatory; in 2011 it produced the methodological 
guidelines on the Observatory's several activities and functions. 
On July 2011 six working groups were formed in order to deal with all major areas of 
reference set by the UN Convention on the Rights of Persons with Disabilities. It was thus 
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confirmed that the research and analysis of the working groups, whose members are, by a 
large number, representatives of associations of people with disabilities, will contribute to the 
report under Article 35 of the UN Convention, in order to give maximum importance to the 
Convention provisions on the full participation of civil society and organizations representing 
people with disabilities throughout the monitoring process (art.33.3). 
 
2.2.2. The involvement of civil society in the monitoring process (Art. 33.3) 
 
In the Observatory the following entities are represented: the administrative departments 
from the national level involved in the definition and implementation of policies in favour 
of persons with disabilities; regions and autonomous provinces of Trento and Bolzano; the 
local autonomies, i.e. provinces and municipalities; the national Institutes of social 
provisions and protection; the national institute of statistics; trade unions representing 
persons with disabilities, workers, retired people and employers; national associations 
representing persons with disabilities; organizations from the non profit sector dealing with 
disability issues. 
 
The national organisations and federations representing people with disabilities have been 
involved in the decision-making processes on disability issues, at national, regional and local 
level. In 1992 the law n. 104/1992 introduced a National Conference on the policies for 
disability with the active participation of people with disabilities and their representative 
organisations. Organised every three years, the last Conference was held in Turin in October 
2009. The law provides a Communication to the Parliament on the conclusions of the 
National Conference.  
 
Until the ratification of the UN Convention, Italy lacked an institutional body for the 
permanent consultation of persons with disabilities. However, thanks to the National 
Observatory for monitoring the condition of people with disabilities, established by the 
national law for the ratification of UN Convention (Law 18/2009), mainstreaming strategy on 
disability issues will be thoroughly discussed there. It has to be underlined that within the 
Observatory 14 members out of 40 are representatives of organisations and federations of 
people with disabilities.  
 
2.2.3. Collecting statistics and/or developing indicators (Article 31) 
 
A specific data collection related to the implementation of the Convention has not been 
launched yet. However, at www.disabilitaincifre.it, a website promoted by the Ministry of 
Labour and Social Policies in co-operation with ISTAT, the national institute for statistics, 
various data on Persons with Disabilities are available. The website is currently under 
development on the basis of a Protocol among the Ministry of Labour and Social Policies and 
ISTAT. 
 
In December 2011 the General Directorate for inclusion and social policies of the Ministry of 
Labour and Social Policies, in accordance with the CTS guidelines, signed an agreement with 
the National Institute of Statistics (ISTAT) in order to fully comply with the provisions on 
statistics of art. 31. The agreement covers a series of activities such as, for example, the 
analysis of the life conditions of people with disabilities; an experimental analysis of the 
disability condition of children (0-17 years) through the inclusion of specific questions; a 
feasibility study for the preparation of a national registry of persons with disabilities, listed by 
gender, age, residence, type of disability to be used for statistical purposes; a system of 
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specific indicators to monitor the level of social inclusion of people with disabilities, in 
accordance with the provisions of the UN Convention, and new statistical tools for mental and 
intellectual disabilities. 
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Latvia 
 

2.1. National Implementation of the UNCRPD 
 

2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
The Ministry of Welfare of Latvia is directly responsible for disability policy in the area of 
social protection and at the same time in charge of monitoring the implementation and 
development of equal opportunities policy for disabled people in Latvia at large; as such, this 
ministry is the official focal point for matters relating to the implementation of the 
Convention.  
 
According to the Law on Convention on the Rights of Persons with Disabilities from 
28/01/2010, passed in the follow-up to ratification, the Ministry of Welfare is appointed as 
coordinating body for the implementation of the Convention).  
 
This task is carried out by gathering information from other ministries and preparing 
respective annual reports, by keeping track of developments of other ministries' policy related 
to disability, and by taking into consideration complaints and ideas for the improvement of 
legislation in different areas. These are proposed by NGOs. The ministry then tries to solve 
these problems in cooperation with other involved ministries. 
 
The National Council of Disability Affairs (NCDA), established by the Cabinet of Ministers, 
is used as a forum to carry out coordination and monitoring of the Convention. Chairman of 
the NCDA is the Minister of Welfare, and the Ministry of Welfare carries out the secretariat's 
function for the National Council of Disability Affairs (it plans the content and coordinates 
the work). The NCDA is an advisory institution that takes part in development and 
implementation of integration policy of disabled people. NCDA involves line ministers, 
Chairperson of the Latvian Association of Local and Regional Governments, Ombudsman, 
Chairperson of Public Utilities Commission, Director of Society Integration Foundation, 
President of Free Trade Union Confederation of Latvia and also representatives of key non-
governmental organizations. Starting from 2009 the progress and challenges of 
implementation of the Convention has been discussed in every NCDA meeting. Every year 
specific items of the Convention, article by article, are included in every NCDA meeting’s 
agenda.  
 
Specific working groups are being established to carry out in-depth analysis, prepare reports 
and generate solutions and recommendations to be presented to the responsible ministries for 
further implementation. Working groups on legal capacity, employment matters, tackling 
accessibility matters have been established. The task of the latest working group will be 
finding bottlenecks and generating solutions of problems related to all kinds of accessibility 
and presenting results at the NCDA meetings on regular basis. 
. 
Coordination of implementation of the Convention is carried out also through several working 
groups formed by the Ministry of Welfare under policy guidelines and strategic plans. 
 
Information about all NCDA meetings and relevant working groups is available at the 
Ministry of Welfare home page www.lm.gov.lv (in Latvian).  
 
2.1.2. National strategies to implement the UNCRPD 
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Several strategic documents or advanced plans for a strategy directly devoted to the disability 
policy matters are already in place: 

• Different ministries carry out implementation of the concept paper „Equal 
opportunities for all” (adopted by the Cabinet in 1998). The concept paper covers 
actions until 2010 within the following fields: health, education, employment, proper 
environment and social security. Planned actions for the implementation of this 
concept paper have to be included in the annual action plans of ministries. The 
Ministry of Welfare prepares each year the report on progress and presents it at the 
NCDA meeting. After 2010 an evaluation report has been prepared stating that the 
economic crisis that hit Latvia in 2008 particularly hard has negatively affected the 
implementation of several activities that were requesting additional public means. 
Nevertheless some progress can be observed and objectives that have not been reached 
are to be included in coming policy papers. 

• The „Basic Principles on Policy for Elimination of Disability and its Consequences, 
2005-2015” elaborated by the Ministry of Welfare has been adopted by the Cabinet in 
2005. This strategic document contains guidelines for preventing disabilities and the 
basic principles, objectives and priorities of state social protection policy for persons 
with disabilities. The implementation of this strategy is supported by the „Action Plan 
for Implementing the Basic Principles on Policy for Elimination of Disability and its 
Consequences 2005-2015”, adopted by the Cabinet in 2006. An aim determined in the 
Action Plan is to eliminate or to reduce the risk of disability for persons with 
threatened/prognosticated disability, to reduce the effect of a disability on persons 
with disability and to reduce the risk of social exclusion for all those persons. The 
Ministry of Welfare prepares each year the report on progress and submits it to the 
Cabinet. 

• The UNCRPD Implementation Action Plan 2010-2012, adopted by the Cabinet in 
October 2009, envisages initial steps for promoting the implementation of the 
Convention. Due to the significant financial restrictions caused by the recession, this 
plan includes only short term activities where additional financing is not required, or 
reduced to a minimum, or supported by EU financial instruments. One of the tasks of 
this Action plan is to elaborate the UNCRPD implementation programme for 2013-
2019 which will be a comprehensive strategy to reach the UNCRPD objectives.  

• Currently the strategic document (policy guidelines) “Basic Principles of 
Implementation of the Convention on the Rights of Persons with Disabilities for 2013-
2019” is being elaborated. This strategy will replace previous policy guidelines and 
plans and thus create one comprehensive policy planning document. 

 
All above mentioned documents as well as annual reports on their implementation are 
available at the Ministry of Welfare home page www.lm.gov.lv (in Latvian). 

 
2.2. Monitoring of the UNCRPD 

 
2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
According to the above mentioned Law on the Convention on the Rights of Persons with 
Disabilities, the Ombudsman office as the independent institution ensures monitoring of the 
implementation of the Convention. Representatives of the Ombudsman office participate in 
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the above mentioned NCDA and in all working groups for the implementation of the 
Convention. 
 
As the ministry is responsible for disability policy at large, it is also responsible for 
monitoring the implementation of the Convention. All line ministries are responsible for the 
implementation of their specific activities, according to their respective sphere of competence 
 
2.2.2. The involvement of civil society in the monitoring process (Art. 33.3) 
 
Civil society, in particular persons with disabilities and their representative organizations, 
shall be involved through the NCDA and the above mentioned working groups. Starting from 
2007, on a regular basis, the Ministry of Welfare organises meetings with DPO's to discuss 
practical and political issues.  
 
Information about all monthly meetings with NGOs is available at the Ministry of Welfare 
home page www.lm.gov.lv (in Latvian). 
 
NGOs representing persons with disabilities have the opportunity to participate in the process 
of policy planning as well as monitoring of implementation. DPO’s are involved in all 
working groups established by the ministry; they provide expertise and opinion on national 
legal acts and planned services. During the preparation of draft laws and regulations, and the 
development of amendments on existing legislation (for example, Policy Guidelines for 
Reduction of Disability and its Consequences, draft law On Disability and its sub laws, the 
conformity assessment of national legal acts to the United Nation Convention),  the NGOs 
have played and continue to play a significant role.  
 
The future strategic document “Basic Principles of Implementation of the Convention on the 
Rights of Persons with Disabilities for 2013-2019” is being elaborated in close cooperation 
with line ministries and DPO’s.  
 
2.2.3. Collecting statistics and/or developing indicators (Article 31) 
 
In Latvia the statistical data which cover also disability maters, are collected and available in 
several institutions, depending on the respective policy area. It should be mentioned at this 
stage that the Ministry of Welfare has subordinate institutions (the State Social Insurance 
Agency, the State Employment Agency, the State Medical Expertise Commission of Health 
and Capacity for Work (Expertise Commission)) whose regular statistics are used to monitor 
disability policy. Besides, relevant data related to disability statistics are collected also by 
other ministries (for instance the Ministry of Education and Science, the Ministry of Health, 
the Ministry of Transport etc.) and, of course, by the Central Statistical Bureau (CSB). Some 
statistics are provided in the annual public reports of respective ministries, or institutions, via 
their home pages, and in the CSB publications. Data is mostly longitudinal.  
 
The definition of disability in Latvia is related to the level of impairment and thus all the 
public services and entitlements are provided to the persons with disability status that is 
granted by the Expertise Commission. Accordingly whenever the statistics on disabled 
persons are collected they include persons with disability status. An exception are provisions 
for technical aids, which persons with different kinds of functional disorders are entitled to, 
not only persons with disability status. 
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The improvement of data collection for the total number of persons with disability is in 
progress: during the 2004-2006 EU structural funds' planning period the Expertise 
Commission, involving ERDF co-financing, created the disability information system, i.e. a 
unified database of disabled people. To continue the development of this database during the 
2007-2013 EU structural funds' planning period the Expertise Commission, involving ERDF 
co-financing, has started a new project, “Digitalization of the archive data bases and 
implementation of e-services”. One of the outputs of this project is an improved disability 
information system, which allows to obtain comprehensive and detailed statistical data 
distributed by gender, age, administrative region, as well as by diagnosis, covering all persons 
with disabilities (and also persons with anticipated disability), including also historical data, 
which previously was mostly available only in paper form.  
 
In general, the above mentioned data sources are successfully used for policy formulation and 
monitoring of implementation. However, it is not sufficient for monitoring the 
implementation of the Convention because the available data cover multidimensional and 
multidisciplinary area of the Convention only partially. 
 
The monitoring mechanism of the implementation of the Convention, including Article 31, is 
not yet adjudicated. Therefore in a view of ensuring both the monitoring of implementation of 
the Convention and preparation of reports on progress (in accordance with the article 35, 
paragraph 1 of the Convention) the development of indicators will be discussed during the 
forthcoming meeting of the working group for preparation of the strategic document “Basic 
Principles of Implementation of the Convention on the Rights of Persons with Disabilities for 
2013-2019”. The working group will start its activities in March 2010 and in parallel to the 
elaboration of the strategic document for 2013-2019, all relevant ministries will be asked to 
make proposals for specific indicators which could support the analysis of the implementation 
of the Convention. After reaching an agreement on the indicators, the involved relevant 
ministries will be obliged to ensure collecting and maintenance of these specific statistical 
data.  
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Lithuania 
 

2.1. National Implementation of the UNCRPD 
 
2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
As the UN Convention on the Rights of Persons with Disabilities was ratified on 27 May 
2010, the coordination mechanism and focal points were designated by the Resolution of 
Government No. 1739 on 8th of December, 2010. 
 
The Ministry of Social Security and Labour was designated as coordinating body and focal 
point for implementing the UN Convention. Other public authorities (the Ministry of 
Education and Science, the Ministry of Transport and Communications, the Ministry of 
Health, the Ministry of Environment, the Ministry of Economics, the Ministry of Justice, the 
Ministry of Foreign Affairs, the Ministry of the Interior, the Ministry of Culture, the 
Department of Physical Education and Sports under the Government of the Republic of 
Lithuania, the Department of Statistics and the Information Society Development Committee 
under the Ministry of Transport and Communications) were designated as sub-focal points for 
the implementation of UN Convention according to their competence.  
 
2.1.2. National strategies to implement the UNCRPD 
 
The main aims and objectives of the UN Convention and its implementation are included in 
the National Social Integration Programme for Persons with Disabilities 2010-2012 
(hereinafter referred to as the Programme).  
 
The main aim of the Programme is to achieve equal opportunities and improve the quality of 
life for people with disabilities in line with international and national public policy objectives 
and commitments. 
 
The main objectives of the Programme are:  

1. To increase aid to the families of people with disabilities (children, adults);  
2. To develop services for people with disabilities in the community and improve their 

quality of life;  
3. To improve the environment for people with disabilities, the legal framework, and 

accessibility;  
4. To improve health care and medical rehabilitation services for people with disabilities 

and improve the quality of these services;  
5. To increase and raise the effectiveness and accessibility for the disabled of education 

and training services;  
6. To increase access to employment and labour market;  
7. To strengthen legal protection;  
8. To increase participation in public and political life;  
9. To increase participation in physical education and sports activities;  
10. To improve the management of the social inclusion process. 

 
The Programme is coordinated and monitored by the Department for the Affairs of Disabled 
at the Ministry of Social Security and Labour. 
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It is noteworthy that after the ratification of the UN Convention, the Plan for Implementation 
of the National Social Integration Programme for Persons with Disabilities 2010-2012 was 
complemented with other measures proposed by public authorities and non-governmental 
organizations of disabled persons. The document was approved by the Minister of Social 
Security and Labour. 
 

2.2. Monitoring of the UNCRPD 
 

2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
The Council for the Affairs of Disabled at the Ministry of Social Security and Labour 
(hereinafter referred to as the Council) and the Office of Equal Opportunities Ombudsperson 
perform the function of independent mechanism. The Office of Equal Opportunities 
Ombudsperson performs the function of protection and ensures that all the rights of disabled 
people are guaranteed. The Ombudsperson also takes actions so that violation of the rights of 
persons with disabilities are stopped: the Ombudsperson accepts complaints, investigates 
them, solves problems, and writes comments to the Courts. The Council monitors the 
implementation of the UN Convention and in particular: 

• Assesses the human rights situation in respect to disabled persons; 
• Draws public authorities' attention to the violation of disabled rights; 
• Helps to foresee measures to protect from human rights violation; 
• Makes proposals for improving legislation and seeking to properly implement the 

Convention; 
• Analyzes how provisions of the UN Convention are implemented.  

 
2.2.2 The involvement of civil society in the monitoring process (Article 33.3) 
 
The rights of people with disabilities are defended and represented by the associations of 
disabled persons. Decisions are taken after including the opinions and experiences of persons 
with disabilities.  
 
The Ministry of Social Security and Labour has several subordinated bodies: the Department 
for the Affairs of the Disabled, the Service for Establishing Disability and Capacity for Work, 
the Dispute Commission, and the Centre for Technical Assistance for People with 
Disabilities. They organize regular meetings with relevant NGOs in order to ensure closer 
cooperation, distribution of information as well as resolution of existing problems. Relevant 
problems related to the establishment of ability-for-work and disability, determination of the 
need for professional rehabilitation services, ensuring equal opportunities etc. are issues 
discussed at these meetings.  
 
As mentioned above, disabled persons are involved in the process of monitoring the 
implementation of the provisions of the UN Convention through representatives of non-
governmental organizations of disabled people who take part in the activities of the Council. 
 
The Council analyzes the most important issues in relation to the social integration of people 
with disabilities and submits proposals to the Minister of Social Security and Labour 
regarding the implementation of social integration policy relating to the needs of people with 
disabilities (after the ratification of the UN Convention, the Council also monitors its 
implementation).  
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The Council is composed, on a voluntary basis and according to the principle of equal 
partnership rights, of state institutions and representatives delegated from the Lithuanian 
Union of Persons with Visual Impairment, the Lithuanian Society of Persons with Hearing 
Impairment, the Lithuanian Association of Disabled, the Lithuanian Union of Persons with 
Disabilities, “Viltis” Association for Care for People with Intellectual Disorders, the 
Lithuanian Association for Care for People with Mental Disorders and the Paralympic 
Committee of Lithuania. They each have one main representative, at the level of either the 
president, the vice-president or the chairman.  
 
The members of the Council representing state institutions are chosen within the Ministry of 
Social Security and Labour, the Ministry of Health, the Ministry of Education and Science, 
the Ministry of Environment, the Ministry of Communications, the Ministry of Interior and 
the Ministry of the Economy. They have one representative each - the vice-minister.  
 
The purpose of the Council is to examine the key issues of social integration of persons with 
disabilities and to assist the Minister of Social Security and Labour and other Ministers in the 
implementation of the social integration policy. Decisions by the Council inform and advise 
the Minister of Social Security and Labour.  
 
2.2.3. Collecting statistics and/or developing indicators (Article 31) 
 
The Equal Opportunities Division of the Ministry of Social Security and Labour (MSSL), 
acting within the scope of its competence, collects, systematises and analyses information 
about the implementation of the equal opportunities policy in Lithuania and abroad.  
 
The Department for the Affairs of the Disabled at the Ministry of Social Security and Labour 
collects, on an annual basis, information and statistics related to the social integration of 
people with disabilities from the state, local authorities and organizations of people with 
disabilities. It also systematises and summarises them before notifying the Ministry of Social 
Security and Labour, state and local authorities and organizations of people with disabilities.  
 
The Service for Establishing Disability and Ability-for-Work under the Ministry of Social 
Security and Labour draws up statistical reports on persons with disabilities and submits them 
to the Ministry of Social Security and Labour and to the Department of Statistics. The Service 
for Establishing Disability and Ability-for-Work under the Ministry of Social Security and 
Labour exchanges information and collaborates with individual healthcare establishments, the 
National Labour Exchange under the Ministry of Social Security and Labour, the State Social 
Insurance Fund Board under the Ministry of Social Security and Labour, local authorities, 
state institutions and other organisations in accordance with the provisions of the Law on 
Legal Protection of Personal Data. 



 

 68

 
Luxembourg 
 

 2.1. National Implementation of the UNCRPD 
 
2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
The Ministry of Family Affairs and Integration is the designated focal point within the 
Luxembourg Government for matters relating to the implementation of the Convention. It 
also fulfils a coordination role, cooperating closely, on matters relating to the Convention, 
with an ad hoc Steering Group representing different players within civil society. 
 
2.1.2. National strategies to implement the UNCRPD 
 
The 2009-2014 state agenda plans the development of an outline law on disability proposing a 
global concept of integration and non-discrimination of persons with disabilities. 
Simultaneously, the Ministry of Family Affairs and Integration is developing a national 
strategy to put in place the UNCRPD and the Optional Protocol to allow persons with 
disabilities to participate fully in all aspects of society.  
 
The analysis of the national legislation in relation to the ratification of the Convention was 
meant to identify possible laws which may be at the source of discrimination against persons 
with disabilities. The main findings were related to the accessibility of public services, to 
higher education as well as adults' legal protection. 
 
In order to raise public awareness about the situation of persons with disabilities and to 
provide information about the objectives of the Convention, the Family and Integration 
Ministry has developed an information and awareness campaign on the topic of the 
UNCRPD. 
 
The principle objectives of the campaign are as follows: 
– Informing persons with disabilities about the objectives of the Convention 
– Raising awareness of the wider public on the rights of persons with disabilities, showing 

through various means (posters, adverts) that these rights equal general human rights. 
– Providing information to the family members and officials from the social, education, 

health and care sectors on the UNCRPD. 
 
This campaign was developed in close cooperation with Info-Handicap - Centre National 
d’Information et de Rencontre du Handicap - and various NGOs and other institutions dealing 
with disability and persons with disabilities. 
 
Furthermore, the Ministry of Family and Integration is also cooperating closely, on matters 
relating to the UNCRPD, with an ad hoc Steering Group representing different players within 
civil society. Together with the Steering Group it is organizing, on a regular basis, working 
groups where persons with disabilities and all people interested in the subject can express 
their views freely and be directly involved in the decision making process related to the main 
subjects of the UNCPRD. 
 
From March to December 2011, during four full-day Working Meetings, the Ministry of 
Family Affairs and Integration elaborated a national disability Action Plan. This was achieved 
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together with civil society and in close cooperation with the other Ministries. The Action Plan 
contains short and mid-term actions and announces modifications of the relevant bills that aim 
to implement most of the crucial provisions of the UNCRPD. The Government  has accepted 
the 5-Year Action Plan on March 9, 2012. It has been officially presented to the public on 
March 28 by the Minister of Family Affairs and Integration together with representatives of 
the different working groups.. Thanks to the contributions of persons with disabilities, the 
document is now an Action Plan from persons with disabilities for persons with disabilities. 
 

2.2. Monitoring of the UNCRPD 
 
2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
The 2011 act on the approval of the CRPD15 allocates the task of promoting and monitoring 
the Convention to the Consultative Commission of Human Rights of the Grand Duchy of 
Luxembourg. It will carry out that task jointly with the Centre for Equal Treatment, while the 
task of protecting has been allocated to the National Ombudsman. 
 
The mission of the Consultative Commission of Human Rights is to promote human rights 
throughout the Grand Duchy of Luxembourg inter alia for persons with disabilities, while the 
Ombudsman is mainly dealing with citizens’ individual complaints. As for the Centre for 
Equal Treatment, its purpose is to promote, analyse and monitor equal treatment between all 
persons without discrimination on the basis of race, ethnic origin, sex, sexual orientation, 
religion or beliefs, disability or age. 
 
2.2.2. The involvement of civil society in the monitoring process (Article 33.3) 
 
The “Conseil supérieur des personnes handicapées” is a national council which has its legal 
basis in the law of September 12, 2003 about the income of disabled people. It is composed of 
11 members, of which five disabled persons, four representatives of organisations for persons 
with disabilities, one representative of the “Centre national d’information et de rencontre du 
handicap” and one of the Ministry of Family Affairs and Integration. It is allowed to take the 
initiative of giving advice on specific disability-related issues and it is bound to express its 
view on every single law or other disability-specific legal instruments and to advise the 
Minister on other issues on her request. 
 
Furthermore, the Ministry of Family Affairs and Integration cooperates largely with Info-
Handicap-Conseil National des Personnes Handicapées which represents Luxembourg in the 
European Disability Forum (EDF). It is a loose federation currently comprising more than 50 
member organisations which are active in many different areas. Some members are major 
service providers, responsible for running large institutions, while others are very small self-
help or support groups. One of Info-Handicap's main tasks is thus to identify shortcomings in 
these areas and seek solutions in cooperation with the authorities. It is also undertaking, on a 
regular basis, actions to raise awareness in the field of disability. 

                                                 
15 Loi du 28 juillet 2011 portant 1. approbation de la Convention relative aux droits des personnes handicapées, 

faite à New York, le 13 décembre 2006; 2. approbation du Protocole facultatif à la Convention relative aux 
droits des personnes handicapées relatif au Comité des droits des personnes handicapées, fait à New York, le 
13 décembre 2006; 3. désignation des mécanismes indépendants de promotion, de protection et de suivi de 
l’application de la Convention relative aux droits des personnes handicapées. 
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Consultations between the Ministry of Family and Integration and several organisations of 
and for disabled persons take place on a regular basis. This cooperation is of variable 
geometry depending on the questions and problems that need to be tackled. 
The pillars of the policy for disabled persons are social inclusion and the participation at all 
levels as well as the maintenance and development of the personal autonomy and 
independence of persons with disabilities. An evaluation of the expectations and of the needs 
is necessarily carried out before the launch of a new project.  
 
Another important tool used to foster empowerment of people with disabilities is the support 
of the Ministry of Family and Integration for umbrella organisations which coordinate the 
activities of a number of member organisations. For some years now, two of those 
organisations, namely Info-Handicap a.s.b.l. and “Solidarität mit Hörgeschädigten”, have 
been benefiting from a convention (that guarantees them regular subsidies) with the Ministry 
of Family and Integration for their information, consultation and training services. 
 
That same ministry is also cooperating closely, on matters relating to the UNCRPD, with an 
ad hoc Steering Group representing different players within civil society. Together with that 
“Steering Group” it is organizing, on a regular basis, task groups where persons with 
disabilities and other people interested in the subject can express their views freely and are 
directly involved in the decision making process related to the main subjects of the UNCPRD. 
 
2.2.3. Collecting statistics and/or developing indicators (Article 31) 
 
The department for persons with disabilities of the Ministry of Family Affairs and Integration 
is reflecting upon and developing a common coherent strategy for a coordinated collection of 
statistical data. In the meantime, Luxembourg uses statistical data collected by different actors 
working with issues related to disability such as the Service des Travailleurs Handicapés de 
l’Administration de l’Emploi, the Service de l’Education Différenciée, l’Assurance 
Dépendance et la Caisse Nationale des Prestations Familiales. While collecting relevant data, 
the main problems encountered were the double citing of certain figures and the legal 
protection of specific data. 
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Malta 
 

 2.1. National Implementation of the UNCRPD 
 
2.1.1. Focal points and coordination mechanisms for implementing (Art. 33.1) 
 
The Disability Matters Act was approved by the Maltese Parliament on 26 March 2012. It will 
come into effect in mid-April. It includes amendments to the Equal Opportunities (Persons 
with Disability) Act. These amendments include the identification of the Ministry responsible 
for Social Policy as the focal point for the Convention.  
  
2.1.2. National strategies to implement the UNCRPD 
 
No strategy is yet in place since Malta still has to ratify the Convention.  
 

2.2. Monitoring of the UNCRPD 
 

2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Art. 33.2) 
 
The Disability Matters Bill currently being debated in Parliament includes amendments to the 
Equal Opportunities (Persons with Disability) Act. These amendments include the 
identification of the National Commission Persons with Disability as the independent 
mechanism for the Convention.  
 
2.2.2 The involvement of civil society in the monitoring process (Art. 33.3) 
 
To date, several seminars and conferences have been held with representatives of disability 
organisations and other stakeholders in order to disseminate information about the 
Convention. The text of the Convention has been produced in accessible formats through EU 
funding. To date, it is available in audio, Maltese, easy-to-read Maltese versions, and in 
Maltese Sign Language.  
 
The National Commission for Persons with Disability (KNPD) has the legal capacity to 
promote and raise awareness of disability issues and has now been identified as the 
independent mechanism for the Convention. The Commission is composed of not less than 
fourteen members. Seven of the members shall be appointed from amongst such persons 
appearing to the Prime Minister to best represent the Ministries responsible for Social Policy, 
Labour, Health, Education, Housing and Economic Planning. Another seven of the members 
shall be appointed from among such persons who, in the opinion of the Prime Minister, best 
represent voluntary organisations working in the field of disability issues. Furthermore, half 
the board members must themselves be persons with disabilities, or family members of 
persons with a mental disability. Either the chairperson, or the vice chairperson must be 
disabled himself or he must be related to a person with a mental disability. More than half of 
the employees of the KNPD’s secretariat have disabilities.  
 
The KNPD has a comprehensive programme of empowering persons with disability. KNPD 
organises regular awareness-raising campaigns with the direct participation of persons with 
disability and often with EU funding. These include an annual national conference and the 
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Parliament of Persons with Disability.  KNPD organises training for persons with disability to 
assume these roles and tasks, as well as disability studies and lectures, mainly for university 
students. These sessions always include the direct involvement of persons with disability, in 
both the curriculum design as well as lecture-delivery. Disability Equality Training is also 
provided to public and private organisations and community groups. KNPD, on a regular 
basis, includes persons with disability when participating in activities organised at EU level 
(e.g. annual Conference organised to mark the European Day of Persons with Disability in 
December).  
 
2.2.3. Collecting statistics and/or developing indicators (Art. 31) 
 
KNPD collects statistics but not with direct reference to the Convention. The information 
published in KNPD’s Annual Equal Opportunities Act (Cap. 413) Report is relevant to this 
but may be limited in scope for this purpose.  
 
In 2009, KNPD published statistics about the quality of life of disabled people in Malta, based 
on the 2005 National Census. This will be updated after the next Census due to take place in 
2011. 
 
Further information can be obtained from the KNPD website, www.knpd.org.  
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The Netherlands 
 

 2.1. National Implementation of the UNCRPD 
 
2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
It is proposed that after the ratification of the UNCRPD the focal point will be the Ministry of 
Health, Welfare and Sport. The coordination mechanism consists of an interministerial  
Steering Group in which all relevant government departments and other government levels 
(local and provincial) are represented. 
 
2.1.2. National strategies to implement the UNCRPD 
 
Equal treatment and mainstreaming of issues relevant for persons with disabilities are the 
basic conditions for policies on a local and national level. The Government and the Parliament 
also assess policies on this aspect. Apart from this, no comprehensive implementation plan for 
the Convention has yet been put in place. 
 
However, in the course of preparing for the ratification of the UNCRPD, the government 
focal point (the Ministry of Health, Welfare and Sport) prepares and supports conferences and 
publications on the UNCRPD. 
Moreover, some measures have already been taken for the implementation of the UNCRPD: 
– The Ministry of the Interior and Kingdom Relations has issued an obligation for 

municipalities to provide for at least 25 percent of the polling stations in every region to be 
completely accessible. A detailed regulation will enter into force in 2012 providing for 
accessible public transport system. Most buses are already accessible and around 50% of 
the bus stops will be accessible in 2015. This regulation sets out different time schemes for 
different aspects of transport system. After finalization of the notification procedure in 
Brussels (European Commission, DG MOVE), the regulation will enter into force in the 
Netherlands by the beginning of 2012. On the labour market and domain of social affairs, 
the growing influx of young people into the scheme for young disabled is a worrying 
development. In order to increase the labour participation for young persons with 
disabilities a new Act came into force on 1st January 2010. Under this Act, young persons 
must be given the chance to look for a regular job or ‘supported job’ before they apply for 
a benefit. The Rutte Government has taken further steps to increase chances on labour 
participation. On 1st February 2012, the Government has proposed to Parliament a new 
law, the ‘Working to capacity Act’ (Wet werken naar vermogen), for a new system on 
work according to capacity. The proposal integrates several existing systems into one new 
system for different groups (among them young persons with disabilities) and will be 
executed by municipalities. Main features of the new system are a single benefit, a single 
reintegration budget, and (under certain conditions) dispensation from the statutory 
national minimum wage. The new Act will not apply to people who are permanently 
incapable to work and people who can only work in sheltered employment. For these 
groups the existing laws remain unchanged. The Dutch Government aims to put the new 
Act into effect on 1st January 2013. 

– In the domain of education the equal treatment act is broadened to all aspects of primary, 
secondary and higher education.  

– The equal treatment act on the basis of handicap and chronic illness has been made 
applicable in the field of primary and secondary education and housing and will be 
applicable with regard to public transport in the near future (halfway 2012). At the moment 
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further extension of the applicability of this act with respect to web-accessibility is being 
prepared.  

 
At local level many municipalities have started different stimulating programs, such as 
Agenda 22 in the municipality of Utrecht. This is a working method that has been derived 
from the 22 rules that the United Nations drafted. This working method means that the city of 
Utrecht involves disabled people actively in its policy. This includes the accessibility of 
buildings, access to public transport and better readability and usability of various forms for 
people with intellectual disabilities. This agenda seeks to ensure that all people of Utrecht, 
with and without disabilities, can participate in society. 
 

2.2. Monitoring of the UNCRPD 
 

2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
The Netherlands have designated the new National Human Rights Institute (NHRI) as the 
independent mechanism for promoting, protecting and monitoring the UNCRPD. To set up 
the NHRI, a draft law has been approved by Parliament. The law will enter into force by July 
2012. The NHRI will then start its work.  
 
2.2.2. The involvement of civil society in the monitoring process (Art. 33.3) 
 
After ratification, the National Human Right Institute will involve civil society in the 
monitoring process.  
 
Furthermore, civil society is monitoring the implementation of UNCRPD when asked for an 
opinion in the process of drafting new legislation and policies relevant to persons with 
disabilities. To this end, strong relations between several government departments and civil 
society have been formalized. Monitoring of UNCRPD also takes place within the ambit of 
several formal advisory bodies to the government in which civil society is represented. These 
bodies advise the government on major policy subjects. Civil society in the Netherlands is 
well organised and receives government funding for its work on empowering persons with 
disabilities, also with a view to monitoring governmental action.  
 
On a local level, municipalities are legally obliged to establish a formal advisory and 
monitoring structure for persons with disabilities in the area of labour and social support. 
Furthermore, municipalities create “platforms” for persons with disabilities to advice local 
authorities, shopkeepers’ associations service providers etc. on any issue relevant for persons 
with disabilities. These platforms are supported by a national program funded by the 
government and aiming at the empowerment of persons with a disability.  
 
2.2.3. Collecting statistics and/or developing indicators (Article 31) 
 
A “participation index” has been developed to measure the level of participation of persons 
with disabilities. This index includes indicators on education, labour, leisure, housing and the 
level of using mainstream provisions.  



 

 75

 
Poland 
 

 2.1. National Implementation of the UNCRD 
 
2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
Poland has not ratified the Convention yet, so no “relevant structures, namely focal point, 
coordination mechanism and a framework including independent mechanism to protect, 
promote and monitor the UNCRPD pursuant to its Article 33” have been put in place.  
Decisions concerning these issues will be taken at the moment of deciding on the ratification 
of the Convention, giving due consideration to the legal system in force, existing human 
rights protection structures and the Convention provisions.  
 
2.1.2. National strategies to implement the UNCRPD 
 
As Poland has not ratified the Convention yet, there is no formal obligation to implement it. 
Preparation for the ratification is carried out within the framework of the procedure applicable 
to the ratification of international agreements, set out by the Act on international agreements.  
The adoption of any special strategy is not envisaged.  
 
The same will apply to the implementation of the Convention once Poland ratifies it. Relevant 
Ministries apply the principle of disability mainstreaming and include disability issues into 
legislation, programmes and action plans. 
 
The Polish Government and the self-government authorities have been called upon by the 
Sejm to undertake activities aiming at implementing the rights mentioned in the Resolution - 
Charter of the Rights of Persons with Disabilities passed on 1 August 1997. The 
implementation of these rights aims to enable persons with disabilities to lead an independent, 
self-reliant and active life and not to be discriminated in any area of life. These goals reflect 
the goals of the Convention. In the Resolution, the Sejm called upon the Government to 
submit annual reports on these activities. The reports are prepared in cooperation with various 
Ministries and central offices and presented to the Sejm by the Government Plenipotentiary 
for Disabled People, situated within the Ministry of Labour and Social Policy. 
 
Several developments regarding to information on “Voting rights” have taken place in Poland, 
in relation to the last Report. 
 
The Act-Election Code, adopted on 5 January 2011, replaced previous legal acts on conduct 
of various elections. It includes some provisions concerning persons with disabilities. But 
enjoyment of the right to vote by persons with disabilities has been further improved thanks to 
additional provisions regarding adaptation of the organisation of elections to the needs of 
people with various disabilities, provided in the Act of 27 May 2011 on the amendments to 
the Act-Election Code and to the Act implementing the Act-Election Code. The amended Act-
Election Code came in force on 1 August 2011. The Act-Election Code lays down rules and 
procedure for nominating candidates, the conduct and the conditions of validity of the 
elections to the Sejm and the Senate of the Republic of Poland, of the President of the 
Republic of Poland, to the European Parliament in the Republic of Poland, to the proclaiming 
bodies of the local self-government units, as well as of mayors.  
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The Act grants special rights to disabled voters. A disabled voter is defined in the Act as a 
person with reduced physical, psychological, mental or sensory performance, which hinders 
participation in the election. But some provisions of the Act concern only voters with a severe 
or moderate degree of disability, within the meaning of the Act on Vocational and Social 
Rehabilitation and Employment of Persons with Disabilities.  
People who have the right to vote shall be put down on the register of voters. A disabled voter, 
following a written request to the office of the municipality submitted not later than 14 days 
before the election, is added to the register of voters in the electoral district chosen by him 
from among electoral districts with polling stations adapted to the needs of disabled voters, in 
the municipality of his residence.  
One can vote in person. A voter with a severe or moderate degree of disability, within the 
meaning of the Act on Vocational and Social Rehabilitation and Employment of Persons with 
Disabilities, may delegate somebody to vote on his behalf. This solution also applies to voters 
who turn 75 on election day at the latest. Authorisation for voting shall be granted before the 
wójt or another officer authorized by the wójt for the drafting of authorisation for voting. The 
document of authorisation for voting shall be prepared at the domicile of the voter, who grants 
authorisation for voting, or elsewhere, as requested by the authorising person.  
During voting, a disabled voter may request for help of other person, excluding members of 
the electoral commission and the persons of trust.  
According to the Election Code, voting is conducted in permanent and separate electoral 
districts established in the municipality. Separate electoral districts are formed, inter alia, in 
health care institutions and nursing homes. In these separate districts a second ballot box can 
be used.  
Moreover, as concerns disabled voters, the Act provides, inter alia, for:  
– the right to obtain information about the organisation of elections by telephone, by printed 

material sent on request, including in electronic form, 
– placing of information, by the National Electoral Commission on its website, on the rights 

of disabled voters, in the form which takes into account the various types of disabilities 
and preparation of information in Braille about these rights and passing it on request to 
interested persons, 

– the obligation of members of the district election commission to transmit verbally the 
content of election notices,  

– ensuring the accessibility of polling stations for people with reduced mobility,  
– the possibility of postal voting, according to the statutory defined procedure, by a voter 

with a severe or moderate degree of disability, within the meaning of the Act on 
Vocational and Social Rehabilitation and Employment of Persons with disabilities,  

– voting using overlays to voting cards prepared in Braille (the overlay model has been 
defined by the National Electoral Commission).  

The Regulation of the Minister of Infrastructure of 29 July 2011 on the polling stations 
adapted to the needs of voters with disabilities came into force on 1 August 2011. 
 
 

2.2. Monitoring the UNCRPD 
 

2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
In Poland an independent mechanism pursuant to Article 33.2 of the UN Convention will be 
nominated at the moment of ratifying the Convention. Poland has already well-established 
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administrative procedures for reporting on the application of different UN conventions 
concerning human rights and it intends to maintain them. Should there be a need for any 
adaptations, they will be considered at a later stage. 
 
2.2.2. The involvement of civil society in the monitoring process (Article 33.3) 
 
Means ensuring involvement of civil society in the process of implementation and monitoring 
of the UNCRPD has not yet been defined. Common legal regulations which are already in 
force will continue to be applied.  
 
According to the Act on access to public information, any person has the right to obtain 
information from public authorities and to request access to the official documents elaborated, 
inter alia, by the public authority bodies. 
 
The representatives of people with disabilities are consulted within the framework of 
decision-making processes conducted with the participation of:  
 
• the National Consultative Council for Disabled People (on the national level), which is an 

advisory body of the Government Plenipotentiary for Disabled People and acts as a 
platform of cooperation to the benefit of persons with disabilities between bodies of 
national administration, bodies of territorial self-government and non-governmental 
organisations. The scope of activities of the Council includes the submission to the 
Plenipotentiary of proposals for actions aimed at meeting the needs of people with 
disabilities. It also includes the submission, upon the Plenipotentiary’s request, of opinions 
on the proposals for underlying principles of policy concerning employment and 
vocational and social rehabilitation of persons with disabilities and on legislative projects 
that can affect the situation of persons with disabilities, as well as informing on the need to 
establish or change the regulations in this respect;   

 
• the voluntary voivodship councils for persons with disabilities (on the regional level), 

which are consultative and advisory bodies serving the marshals of voivodships; their task 
is to inspire actions aimed at vocational and social rehabilitation of persons with 
disabilities and exercising the rights by persons with disabilities, to issue opinions on the 
voivodship programmes of action for the benefit of persons with disabilities, to evaluate 
their implementation as well as to advise on draft resolutions and programmes prepared 
for adoption by the voivodship parliament from the perspective of their impact on persons 
with disabilities;  

 
• the voluntary powiat (district) councils for persons with disabilities (on the local level), 

which are consultative and advisory bodies serving the starostas; the scope of their activity 
is powiat-wide and their tasks are similar to those of the voivodship councils.  

 
Moreover, the Foundation “Regional Development Institute” and the Polish Disability Forum 
(an umbrella organisation in the field of disability) were involved in the assessment of 
compliance of the Polish legislation and the Convention provisions, which was carried out in 
2008 as a part of a project co-financed by the State Fund for Rehabilitation of Persons with 
Disabilities. Their recommendations included in the report “Polish way to the Convention on 
the rights of persons with disabilities” are duly taken into consideration by governmental 
administration when considering the necessity of and elaborating proposals for amendments 
to national legislation prior to a decision on the ratification of the Convention.  
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Furthermore, consultative and participatory techniques are used to raise the awareness in 
terms of equal treatment and non-discrimination of persons with disabilities. Moreover they 
aim at supporting the incorporation of their needs in legislative and practical matters. The 
application of such techniques results in the participation of people with disabilities in the 
various evaluation and advisory bodies. It also results in promoting the integration of persons 
with disabilities in the upbringing and education (starting from pre-school age); organizing of 
seminars and conferences, media campaigns, events and other actions in order to integrate 
persons with disabilities into the local communities. It shall also raise awareness of the local 
self-governments on the needs of people with disabilities.  
It should be mentioned that, according to the Resolution of the Sejm of the Republic of 
Poland - Charter of the Rights of Persons with Disabilities, the Government Plenipotentiary 
for People with Disabilities annually informs the Sejm on actions undertaken by the Polish 
Government and local authorities to implement the rights of persons with disabilities defined 
in the Resolution. This is followed by the Parliamentary debate on the developments in 
increasing the opportunities of persons with disabilities in the most important areas of daily 
life, and on questions of avoiding and eliminating any kinds of discrimination of people with 
disabilities. 
 
2.2.3. Collecting statistics and/or developing indicators (Article 31) 
 
A more thorough examination of the Convention may reveal the need to collect statistical data 
which currently is not in place. At the moment, there is no particular need to collect additional 
statistical data or to develop indicators in view of monitoring the application of the 
Convention. 
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Portugal 
 

 2.1. National Implementation of the UNCRPD 
 
2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
Portugal ratified the UNCRPCD in September 2009. According to the latest Portuguese 
Government proposal, the Focal Point will be situated within the Ministry of Foreign Affairs 
and the Ministry of Solidarity and Social Security. The National Institute for Rehabilitation is 
going to be designated as Coordination Mechanism. And finally, the Ombudsman will be 
invited to be the Independent Mechanism at national level. 
 
2.1.2. National strategies to implement the UNCRPD 
 
The Portuguese Government approved the National Strategy for the Disability (2011-2013) by 
the Resolution of Ministers nº 97/2010 of 14th December 2010. This strategy is based on the 
UNCRPD and succeeds the Action Plan for the Integration of People with Disabilities or 
Impairments (2006-2009). 
 
The National Institute for Rehabilitation (INR, I.P.) is responsible for the planning, execution 
and coordination of policies aimed to promote the fundamental rights of persons with 
disabilities. This Institute will monitor the implementation of the National Strategy for 
Disability. This strategy was a result of a public consultation and is intended to promote a 
wide partnership between public and private entities, central, regional or local administration, 
social partners, NGOs and civil society as well as people with disabilities. It establishes a set 
of measures, targets and indicators distributed by five strategic areas of action: 
 
Axis nº1: Disability and multiple discrimination; 
Axis nº2: Justice and exercise of rights; 
Axis nº3: Autonomy and quality of life; 
Axis nº4: Accessibility and design for all; 
Axis nº5: Modernization of Administrative and Information systems. 
 
Regarding axis nº1 and 2, the National Strategy for the Disability intends to: 

- Promote awareness and information about domestic violence against persons with 
disabilities 

- develop a program about UNCRPD at national level; 
- make an assessment of national legislation verifying if Portuguese laws are meeting 

the requirements of UNCRPD; 
- make the first national report regarding the UNCRPD implementation; 
- review national laws concerning the accessibilities in buildings; 
- promote public dissemination of rights, dignity and better health conditions for 

persons with disability; 
 
Regarding axis nº3 and 4: The National Strategy for the Disability intends to: 

- develop a national campaign on the employment of persons with disabilities 
- Implement a National System of Intervention in Precocious Childhood 
- Strengthen teachers skills in special education 
- Develop initiatives addressed to persons with disability in order to increase their skills 
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- Increase the number of accessible beaches 
- Increase the number of accessible public buildings  
- Create a guide on good practices in accessible tourism 
- Improve accessibility of public transports 
- Reinforce school manuals and books in accessible formats 
 

Regarding axis nº5: Administrative modernization and information systems intends to: 
- develop a project that will allow public services to answer questions and doubts of 

persons with hearing impairments; 
- Consolidate the accessibility of public services internet sites. 

 
The National Strategy for Disability is intended to strength the disability public policy and to 
consolidate the previous Action Plan for the Integration of People with Disabilities. It 
develops a mainstreaming approach of disability and defines the measures that will be 
adopted and implemented in the different areas of public policy.  
 
Annually the National Institute for Rehabilitation I.P. elaborates a report concerning the 
complaints based on the disability discrimination act. The complaint procedure is also 
available on the Institute's website. 
 
The Portuguese Government approved the Decree-Law 163/2006, 08th August that establishes 
the technical norms of accessibility to public and collective equipments, public buildings and 
housing. This new law reinforces the accessibility rules as well as the sanctions that apply to 
public or private entities. 
 
Portugal has also approved the National Plan for the Promotion of Accessibility (2006-2015) 
to provide to persons with disabilities, autonomy, equal opportunities and full participation. 
This plan incorporates a set of measures of accessibility in the built of environment, 
transportation and information and communication technologies (ICT) and supportive 
technologies (TA) to all citizens without exception.  
 
In October 2010, the Disability Rights Promotion International (DRPI) project was launched 
in Portugal. This project involves the National Institute for Rehabilitation I.P., the Calouste 
Gulbenkian Foundation and the High Institute for Social and Political Sciences/Lisbon 
Technical University. The DRPI project will create an independent instrument to monitor the 
Convention on the Rights of Persons with Disabilities and is intended to promote the human 
rights of persons with disability and their empowerment. The DRPI project is an innovative 
approach that involves three institutions with knowledge in disability, human rights and social 
research areas. It is also intended to be freely used by the independent mechanism that 
monitors the Convention. 
 
The National Strategy for Disability sets up some measures, namely, the creation of an 
Independent Mechanism responsible for the promotion and screening of the UNCRPD. 
 
The National Institute for Rehabilitation also invested in research and manuals in specific 
areas such as multiple discrimination of women with disabilities, deinstitutionalization of 
children with disability, accessible tourism, the available information on disability produced 
in public administration data and the implementation of ICF in health and social security 
inquiries. 
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These studies were financed by the ESF and are available on the Institute's website 
(www.inr.pt). From 2010 to 2012 it has approved more research studies on the mental health 
of persons with intellectual disability, the violence against persons with disabilities and 
personal assistance services. Most of the studies were made by research centres of Portuguese 
Universities and created manuals and/or recommendations to implement good practices in 
different public and private services.  
 

2.2. Monitoring of the UNCRPD 
 
2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
Portugal has not yet nominated an independent mechanism as mentioned in Article 33.2 of the 
UN Convention. However, according to the latest Portuguese Government proposal, the 
Ombudsman will be invited to be the Independent Mechanism.  
 
2.2.2. The involvement of civil society in the monitoring process (Article 33.3) 
 
The 38/2004 law ensures full participation of people with disabilities or their representative 
organisations in the drafting of legislation on disability, execution and evaluation of all 
policies mentioned in this law, so as to ensure their involvement in all situations of everyday 
life and society in general. 
 
The technical and financing program of the National Institute for Rehabilitation, I.P. for 
NGOPD has been developed in the framework of the Convention on the Rights of Persons 
with Disabilities since 2009. This Financial Program has contributed to developing civil 
society activities in different areas as cultural and leisure activities, empowerment and 
awareness, accessible and easy to read information on human rights and technical seminars. 
The National Institute for Rehabilitation I.P. undertook some initiatives (i.e. 
conferences/seminars/presentations) in order to disseminate the UNCRPD and has a training 
program for specific groups (persons with disabilities, local communities' architects and social 
workers, journalists and public servants). It even published a children’s version of the UN 
Convention and a manual for parliamentarians about the implementation of the Convention. 
All documentation is available and can be freely consulted on the institute's website institute 
(www.inr.pt).  
 
The involvement of NGOs is also guaranteed through the National Council for the 
Rehabilitation and Integration of the People with Disabilities (“Conselho Nacional de 
Reabilitação e Integração das Pessoas com Deficiência” – CNRIPD), which is a consultative 
body of the Minister of Labour and Social Solidarity providing the Government with 
information used in deciding on matters related to the definition of the National Rehabilitation 
Policies. This body supports and includes representatives of all kinds of organizations of 
people with disabilities as well as social partners and public authorities.  It issues opinions and 
presents proposals for measures related to the problems of rehabilitation and disability. 
 
The State encourages and supports people with disabilities, their families and the disability 
movement throughout all measures taken for the prevention of disabilities, the rehabilitation 
and the social integration of people with disabilities. 
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In recent years, the disability movement has grown significantly and consolidated its form of 
acting. In some cases it has taken on an active role of claiming rights for the people with 
disabilities. The dialogue between the State and NGOs, and the logistical and financial 
support that the latter have received, has contributed to encouraging the social role played by 
associations. 
 
In doing so, the Portuguese Government is adhering to both the principles contained in the 
Basic Law and to the international recommendations for the participation of people with 
disabilities in the definition and concretisation of effective related policies. 
 
 
2.2.3. Collecting statistics and/or developing indicators (Article 31) 
 
The Portuguese Census 2011 will update the last Census 2001. It will include the Washington 
Group questions about Disability as well as questions about accessibility in the environment 
and private houses. However the results of Portuguese Census 2011 are not available yet.  
 
In 2010 the National Institute for Rehabilitation made two studies about the available 
information on disability produced in public administration data and the implementation of 
ICF in health and social security inquiries. The National Statistic Institute also adopted a 
Recommendation about the use of ICF in national data collection systems. 
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Romania 
 

 2.1. National Implementation of the UNCRPD 
 
2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
The focal point is the General Directorate for the Protection of Persons with Disabilities, 
within the Ministry of Labour, Family and Social Protection. It also acts as the coordination 
mechanism. 
 
2.1.2. National strategies to implement the UNCRPD 
 
Romania has not yet developed any comprehensive strategy to implement the UNCRPD. 
 
However, the promotion and observance of the rights of disabled persons shall be, mainly, the 
duty of the local public administration authorities where the disabled person has his/her 
domicile or residence and, in subsidiary, and complementarily, of the central public 
administration authorities, civil society and the family or of the legal representative of the 
person.   
Based on the principle of equality, the competent public authorities shall ensure the necessary 
financial resources, and take specific measures as to ensure the direct and unlimited access to 
services. The Ministry of Labour, Family and Social Protection through the General 
Directorate for the Protection of Persons with Disabilities and the other local and central 
public authorities shall ensure the necessary conditions for the social integration and inclusion 
of disabled persons.  
 

2.2. Monitoring the UNCRPD 
 
2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
Within the Law 221/2010 for the Ratification of the Convention the monitoring mechanism 
was established. The Ministry of Labor, Family and Social Protection through the General 
Directorate for the Protection of Persons with Disabilities is designated the central authority 
for the implementation of the UNCRPD, incorporating functions of both coordination 
mechanism and focal point. The independent monitoring mechanism is not established yet.  
 
2.2.2 The involvement of civil society in the monitoring process (Art. 33.3) 
 
Civil society will be involved through the independent mechanism to protect, promote and 
monitor the UNCRPD. 
 
The NGOs of persons with disabilities are consulted in regard to all legislative measures for 
persons with disabilities in the following areas: 
 

• For activities related to the protection and promotion of the rights of disabled persons, 
the Ministry of Labour, Family and Social Protection and the local and central public 
administration authorities maintain dialogue, collaboration and partnership 
relationships with the non-governmental organizations of persons with disabilities or 
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which represent their interests, and with the cult institutions recognized by law with 
activity in this field.  

 
• The Council for the analysis of the problems of disabled persons is an advisory body 

attached to the General Directorate for the Protection of Persons with Disabilities, 
formed by representatives of central public administration authorities as well as 
representatives of civil society.  
 

• The task of the Council is to analyze problems related to the protection of disabled 
persons, to propose measures regarding the improvement of their living conditions and 
to notify the competent bodies of the breach of the rights of disabled persons.  

 
The Ministry of Labour, Family and Social Protection through the General Directorate for the 
Protection of Persons with Disabilities may conclude partnerships with non-governmental 
organizations of disabled persons, which represent their interests or perform activities in the 
field of promotion and defense of human rights.  
 
 
2.2.3. Collecting statistics and/or developing indicators (Article 31) 
 
The Ministry of Labour, Family and Social Protection through the General Directorate for the 
Protection of Persons with Disabilities is collecting statistics on the number of persons with 
disabilities, the kinds of disabilities, the number of residential institutions and the living 
conditions they offer, the number and type of alternative services, data regarding the 
implementation of specific quality standards in residential institutions and data regarding the 
costs. 
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Slovakia 
 

 2.1. National Implementation of the UNCRPD 
 
2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
Currently, no contact point has been established in the Slovak Republic to deal with 
implementation of the Convention.  
 
However, the discussion on the modalities of implementation of the Convention is very 
intense. Several meetings discussing the modalities concerning institutional infrastructure 
have already taken place: for instance a Round Table organized by the Slovak Disability 
Council, the umbrella organization for NGOs working for people with various types of 
disability (March 2011), whose recommendations were also introduced publicly at the 
constituting meeting of the Government Council for Human Rights, Minorities and Gender 
Equality (April 2011); the meeting of the representatives of the Ministry of Labour, Social 
Affairs and Family of the Slovak Republic and the Ministry of Foreign Affairs of the Slovak 
Republic (March 2011); the meeting of the representatives of the Ministry of Labour, Social 
Affairs and Family of the Slovak Republic and the Government's Office of the Slovak 
Republic (July 2011) to mention a few. 
 
The core document in this respect is the “Proposal for the implementation of Article 33 of the 
Convention on the Rights of Persons with Disabilities“, introduced by the Disability Rights 
Center on the second meeting of the Government Council for Human Rights, Minorities and 
Gender Equality on June 27th 2011. The document offered analysis of the resource and 
competence implications with respect to several governmental bodies (the Office of the Prime 
Minister, the Office of the Deputy Prime Minister for Human Rights and National Minorities, 
Ministry of Labour, Social Affairs and Family of the Slovak Republic) which are considered 
for the position of the Central Focal Point, as well as that of specialized (secondary) focal 
points at the respective ministries. 
 
2.1.2. National strategies to implement the UNCRPD 
 
No strategy on the Convention implementation has been developed so far. However, a new 
National Programme of developing the living conditions of persons with disabilities has been 
under preparation, based on the Convention on the Rights of Persons with Disabilities and 
could serve as a national strategy. By Resolution no. 158 of 2 March 2011, the Government 
approved the Statute of the Government Council for Human Rights, Minorities and Gender 
Equality and also abrogated the Council of the Government for people with disabilities. The 
role and functions of the Council of the Government for people with disabilities have been 
taken over by the Committee for People with Disabilities, a standing expert body of the newly 
established Government Council for Human Rights, Minorities and Gender Equality. The 
Statute of the Committee for People with Disabilities has been approved by the Council on 
June 27th 2011.  
 
The newly constituted Committee for Persons with Disabilities made the finalization of the 
National Programme for the Development of living conditions of persons with disabilities its 
priority, in line of which the Committee established a specialised expert working group to 
deal with this issue in more detail. The deadline for completion of the National Programme 
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for the Development of living conditions of persons with disabilities is envisaged for the end 
of 2012. 
 

 2.2. Monitoring of the UNCRPD 
 

2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
The Slovak Republic has currently not established an unambiguous, independent mechanism 
for promoting, protecting and monitoring the Convention. Some conclusions in this respect 
can be however drawn from the recently approved Proposal for a Creation of the Nationwide 
Strategy on the Protection and Promotion of Human Rights in the Slovak Republic, which 
suggests mandating the current parliamentary ombudsman institution (The Public Defender of 
Rights) with the task of independent promotion, protection and monitoring of the rights of 
people with disabilities by creating a post of vice-ombudsman for disability issues. The 
finalization of the Strategy is set for the end of September 2012. 
 
 
2.2.2. The involvement of civil society in the monitoring process (Article 33.3) 
 
Civil society, in particular persons with disabilities and their representative organisation (in 
accordance with Article 33 (3) of the Convention) have been preparing for the monitoring 
process through the National Council of Persons with Disabilities. 
 
Apart from this, also the Statute of the Committee for People with Disabilities follows the 
principles of parity and direct participation, thus creating wide and relevant possibilities for 
people with disabilities to participate and influence the work of the Committee.  
 
The Statute recognizes six different groups of organizations representing different types of 
disability - intellectual disability, chronic illness, mental and behavioral disorder, hearing 
impairment, physical disability, and visual impairment. According to the Statute, two 
representatives, elected by organisations representing different types of disability, became 
members of the Committee following a call for interest opened on July 4th 2011. In order to 
make the call widely accessible, it was marketed both on the internet and in one of the 
nationwide daily newspapers.  
 
An initiative to create a nationwide coalition of organisations of people with disabilities and 
the independent monitoring mechanism shall be discussed during a thematic meeting of the 
Committee for People with Disabilities scheduled for February 21st 2012 (focusing on 
UNCRPD implementation process and related issues).     
 
 
2.2.3. Collecting statistics and/or developing indicators (Article 31) 
 
At present, there is no national coordination of disability research in Slovakia either in terms 
of research institutions or explored topics. The final available research products on issues 
related to disability and the lives of the disabled and their families are rather matter of 
individual research initiatives of various, mainly publicly-funded institutions. For working 
purposes, these can be divided into several groups: 
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• Sectoral Disability Research (these are mostly different research projects thematically 
linked to the selected topical issues addressed in the scope of individual sectoral Ministries, 
such as sector of Labour, Social Affairs and Family, sector/ of Education, Science, 
Research and Sport, Ministry of Culture, etc.) 

• Disability Research conducted by universities and the Slovak Academy of Sciences (this 
refers to different research projects implemented with the support of national grant 
schemes, such as VEGA, and international grant schemes)  

• Research implemented by independent and civil society organizations (such as 
IVO/Institute for Public Affairs, SOCIA Foundation, Slovak Disability Council etc.) 

The Statistical Office of the Slovak Republic does not collect data regarding people with 
disabilities disaggregated by gender, age, education or various types of disability (physical, 
visual, auditory, intellectual/learning, mental, internal), the cause of the disability, level of 
independence, economic activity or whether they live in home/community-based 
environment/independent living or in institutional settings. In the framework of the ESSPROS 
methodology – European System of Integrated Social Protection Statistics, there are data on 
the number of recipients of disability pensions, including recipients of disability pension for 
youth, and data on expenditure on disability social benefits.  
In 2009, the Statistical Office conducted a pilot project that aimed to prepare and test the 
Slovak version of the European Disability and Social Integration Module (EDSIM). Given the 
fact that testing of the Slovak version of questions of the module was carried out on a small 
sample, the results of the survey were not representative and were not published. Outputs 
from the project were provided to Eurostat. 
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Slovenia 
 

2.1.  National Implementation of the UNCRPD 
 
2.1.1. Focal points and coordination mechanisms for implementing (Art. 33.1) 
 
The Ministry of Labour, Family and Social Affairs was designated as the focal point within 
government for matters relating to the implementation of the Convention in accordance with 
the Act on ratification of UNCRPD and the Protocol, in accordance with the Slovenian 
system of disability policy.  
 
Within the National Assembly there is a special Committee on Labour, the Family, Social 
Policy and Disability and within the National Council of the Republic of Slovenia there is a 
special independent Commission for Social Care, Labour, Health and the Disabled (the 
current president of this commission is a person with a disability).  
 
The framework of organisations which are also dealing with disability issues in Slovenia is 
composed of the National Council of Disabled People’s Organisation of Slovenia (NSIOS) 
with its representative and other disabled people’s organisation working on a national level 
and of several expert and governmental institutions.  
 
2.1.2. National strategies to implement the UNCRPD 
 
In 2006, the Slovenian Government accepted the Action Programme for Persons with 
Disabilities 2007-2013. The program is based on the Convention on the Rights of Persons 
with Disabilities, as well as on other UN documents, Action Programme of the EU for 
persons with disabilities and on the Action Programme of the Council of Europe. Slovenian 
Government approves a yearly report on implementation and control of the objectives and 
measures of APPD (report for 2010 – in Slovenian only). 
 
The purpose of Slovenia’s Action Programme for Persons with Disabilities is to promote, 
protect and ensure the full and equal enjoyment of all human rights by persons with 
disabilities, and to promote respect for their inherent dignity. The program comprises twelve 
fundamental objectives together with 124 measures, comprehensively governing all spheres of 
persons with disabilities life, and referring to the period 2007 – 2013. 
 
The last section of Action Programme for Persons with Disabilities 2007-2013 (APPD) 
includes a list with several actions for the implementation and control of the objectives and 
measures laid down in the APPD. Participation of civil society is provided for in 2nd article: 
“ensuring that disabled people’s organizations are fully involved in control procedures”. 
Further to that a Disabled Organisations Act (article 4) prescribes that all the state institutions 
should consult with Disabled People’s Organisations in all matters concerning the planning of 
national policy and actions to ensure equal opportunities and equal treatment of disabled 
people.  
 
A special Governmental committee was established to control the implementation of actions 
laid down in the APPD and has the task to prepare an annual report to be send to the Ministry 
of Labour, Family and Social Affairs. Members of this committee are representatives of all 
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relevant ministries, institutions and of the NSIOS, as representatives of persons with 
disabilities.  
 
The goals of the Action Programme for persons with disabilities 2007-2013 are to: 

1. Expand awareness throughout society regarding persons with disabilities, their 
contribution to the development of society, rights, dignity and needs; 

2. Ensure that all persons with disabilities have the right to decide, on an equal basis 
with others and without discrimination, where they wish to live and have the right 
to fully participate in community life; 

3. Ensure that persons with disabilities have access to the physical environment, 
transport, information and communications; 

4. Ensure, on an equal basis with others and without discrimination, an inclusive 
educational system at all levels and lifelong learning; 

5. Ensure that persons with disabilities have access to work and employment without 
discrimination in a work environment that is open, inclusive and accessible; 

6. Ensure that persons with disabilities have an adequate standard of living, financial 
assistance and social security; 

7. Ensure to persons with disabilities effective health care; 
8. Enable persons with disabilities' full inclusion in cultural activities and 

collaboration in the area of accessibility of cultural materials on an equal basis 
with others; 

9. Ensure persons with disabilities' participation in sports and cultural activities; 
10. Ensure that persons with disabilities can participate in the religious and spiritual 

activities of their communities on an equal basis with others; 
11. Strengthen the position of organizations of persons with disabilities; 
12. Detecting and preventing violence and discrimination against persons with 

disabilities. 
 

 
2.2. Monitoring of the UNCRPD 

 
2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
According to Article 28 of the Equalization of Opportunities for persons with Disabilities Act 
(Official Gazette, 94/2010), the Council for Persons with Disabilities of the Republic of 
Slovenia (hereinafter: Council) shall be an independent tripartite body; it shall be composed 
of representatives of DPOs, representatives of professional institutions in the field of 
protection of persons with disabilities and representatives of the Government of the Republic 
of Slovenia. The tasks of the Council shall include promotion and monitoring the 
implementation of the Act Ratifying the Convention on the Rights of Persons with 
Disabilities and the Optional Protocol to the Convention on the Rights of Persons with 
Disabilities, too.  
 
The Act provides that “the ministry responsible for the protection of persons with disabilities 
shall perform professional, administrative and technical tasks for the Council” and that “funds 
for the work of the Council shall be provided from the budget of the Republic of Slovenia”. 
 
Until the establishment of the Council in 2013, the Government Council for the Disabled will 
perform its functions. 
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Big efforts to protect, promote and monitor the UNCRPD are provided by NSIOS whose 
mission is the systemic implementation of human rights of disabled people and their legal 
representatives as well as full inclusion and equality of disabled people in all social areas. In 
this sense NSIOS is also constantly pursuing to examine Slovenian legislation and provide 
initiatives for its amendments in accordance with the interests of the disabled; to participate in 
the preparation of new legislation and to verify whether the interests of disabled people and 
their organisations are adequately taken into account in the proposed laws. NSIOS also 
encourages the provision of equal opportunities for disabled persons in the society and is 
always asserting the principle “nothing about disability without disabled”. 
 
2.2.2. The involvement of civil society in the monitoring process (Article 33.3) 
 
Civil society and in particularly persons with disabilities and their representative 
organizations are involved and fully participate in the monitoring process through the 
Government Council for persons with disabilities of the Republic of Slovenia. They may also 
submit proposals directly to the drafts of Acts, to the Programmes and are participating at 
working groups. 
 
The Government Council for Persons with Disabilities ensures that persons with disabilities 
are given due consideration in all national programme documents and gives expert opinions 
on proposed acts and implementing regulations. 
 
Besides, the Council discusses all legal acts concerning the status of persons with disabilities 
in different stages of drawing up and adoption, it monitors the implementation of adopted 
legal acts and draws attention to problems and deficiencies that arise in the process. Within 
international cooperation the Council keeps itself informed of new developments in the EU 
concerning persons with disabilities (reports of ministries, NSIOS and representative 
organisations of persons with disabilities). The Council considers expert reports of institutions 
operating in the field of protection of persons with disabilities. It draws up opinions and 
positions on documents the relevant ministries prepare for the Government and on initiatives 
and proposals submitted to it by disability organisations, social economy organisations, 
professional institutions and individuals. 
 
The Council is tripartite – it consists of representatives of representative disability 
organisations, Government representatives and experts. Of fifteen members, five are 
representatives of organisations of persons with disabilities. 
 
Under the Slovenian Act on disability organizations adopted in 2002, Article 4 on   
Engagement to consult disability organisations provides that "Disability organizations 
participate in shaping the national policies and measures for providing equal opportunities and 
equal treatment of persons with disabilities. National authorities consult disability 
organizations on all matters from previous paragraph" Furthermore Article 10 states that, 
disability organizations among other define interests and defend the needs of persons with 
disabilities on all levels concerning the life of disabled persons and contribute to the 
awareness of general public and have an impact on changes in favour of disabled persons, 
plan, organize and perform program 
 
Representative and other disability organizations functioning on national level can join into a 
national council of disability organizations - National Council of Organisations of Persons 
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with Disabilities. The goal of the Council is to coordinate the interests of all persons with 
disabilities in the country, respecting the autonomy of each disability organization and to 
represent them in the dialogue between professional associations, national authorities, public 
institutions and other stakeholders. The National Council proposes candidates for the 
representatives of persons with disabilities in the authorities of national institutions and 
authorities of international organizations and cooperation, and performs other commonly 
agreed activities. 
 
The government and line ministries consistently respect this provision and consult the 
representatives of representative disability organizations on all important issues. Also public 
discussions on preparatory acts are being held at the same time.  
 
2.3. Collecting statistics and/or developing indicators (Article 31) 
 
Statistics and data are collected  by different institutions, for example by Ministry of Labour, 
Family and Social Affairs; the Employment Service of Slovenia; the Pension and Disability 
Insurance Institute of the Republic of Slovenia; the Statistical Office of Republic of Slovenia; 
the Fund for the Promotion of the Employment of the Disabled; the Health Insurance Institute 
of Slovenia; the Social Protection Institute of the Republic of Slovenia; the University 
Rehabilitation Institute – Soča, etc. 
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Spain 
 

 2.1. National Implementation of the UNCRPD 
 

2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
The focal point for the UNCRPD is the Ministry of Foreign Affairs and Cooperation as well 
as the Ministry of Health, Social Services and Equality, through the Directorate-General for 
Disability Support Policies, which is responsible for the coordination of both. 
 
The government coordination mechanism to protect, promote and monitor compliance with 
the United Nations Convention on the Rights of Persons with Disabilities (UNCRPD) is the 
National Disabilities Council. The National Disabilities Council was designated in 2009 as 
the body of reference for the promotion and monitoring of international legal instruments in 
matters of the human rights of persons with disabilities, and in particular the implementation 
of the UNCRPD but it existed before that date and it was used by the government as an 
instrument for the coordination between all the Ministries. 
 
This is a consulting body made up equally of representatives of all of the ministries and 
representatives of persons with disabilities. It was created in 2004 by Royal Decree 
1865/200416, which regulates the National Disabilities Council. It is assigned to the Ministry 
of Education, Social Policy and Sport and formalises the participation of the associative 
movement of people with disabilities, their families and the General State Administration in 
the definition and coordination of a coherent disability policy.  
 
In particular, promoting equal opportunities and non-discrimination of people with disabilities 
is the task of this Council. To do so, and on account of the adoption of tzhe UN Convention, 
the original responsibilities of the National Council on Disability have been modified and 
extended through Royal Decree 1468/200717, of 2 November by adding the functions of 
constituting reference body for promoting and monitoring legal international instruments 
regarding the human rights for people with disabilities. The last modifications of the National 
Council on Disability were introduced by the Royal Decree 1855/200918, of 4 December. 
Furthermore, the Commission on Integral Policies on Disabilities was created in the Congress 
of Deputies. 
 
Spain is made up of Autonomous Communities. Considering the distribution of competences 
between the central government and the autonomous regions, the Ministry of Health, Social 
Services and Equality holds periodic meetings with the general directors responsible for 
disability policies in each autonomous region, through the Directorate-General for Disability 
Support Policies. The Ministry thereby ensures coordination between both levels of 
administration. The approval and operation of a mechanism such as that of the joint work 
methodology between the national government and the general directorates of the autonomous 

                                                 
16 www.mtas.es/sgas/Discapacidad/ConsejoDisca/RD1865-04.htm 
17 http://www.mtas.es/sgas/Discapacidad/ConsejoDisca/RD1865_04modif.pdf 
18 http://www.boe.es/boe/dias/2009/12/26/pdfs/BOE-A-2009-20890.pdf 
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regions in matters of disability encourage the putting into practice of the focal points and the 
obligations set forth in the UN Convention at the Spanish regional government level. 
 
2.1.2. National strategies to implement the UNCRPD 
Spain ratified the UNCRPD and the Optional Protocol, and has been incorporated into 
national law.19  
 
In Spanish Law, the evolution of disability towards a social model had already occurred 
before the coming into effect on 3 May 2008 of the Convention. This evolution started with 
the adoption of the Law 13/1982 of 7 April, on Social Integration of Disabled Persons 
(LISMI) and culminates with the adoption of the Law 51/2003, 2 December, on equal 
opportunities, non discrimination and universal accessibility of people with disabilities 
(LIONDAU) and its implementing rules. 
 
The Law 26/2011 for the normative adaptation to the UN Convention made progress in many 
areas, amending regulations and modifying several Spanish laws in response to the 
Convention, and including important positive action measures in health, housing, employment 
and other areas. 
 
The first step taken within the global strategy for implementing the UNCRPD, was the 
creation of an inter-ministerial working group to draw up an integral study of Spanish law, 
with the objective of adapting it to the Convention’s provisions. This group was approved by 
the Council of Ministers on July 10, 2009. It was presided over by the Ministry of Health and 
Social Policies (currently the Ministry of Health, Social Services and Equality) and included 
all the ministries. It was advised by the CERMI (Spanish Committee of Representatives of 
Persons with Disabilities). The work group conclusions contained basic information for the 
first Spanish Report sent to the UN Committee of the CRPD on 3 May 2010. 
 
A permanent inter-ministry work group continues working in different areas such as 
education, justice, culture, etc. Specific forums were created in these areas like the Inclusive 
Education Forum which is working in the modification of the university law and the Justice 
and Disabilities Forum which is analysing matters of the article 12 of the UNCRPD.  
 
The UN Committee on the Rights of Persons with Disabilities considered the initial report of 
Spain (CRPD/C/ESP/1) at its 56th and 57th meetings, held on 20 September 2011, and adopted 
concluding observations at its 62nd meeting, held on 23 September 2011, that constitute a 
framework to continue with the work of implementing CRPD in Spain. 
 
The Spanish Disability Strategy 2012-2020, approved in November 2011, has been elaborated 
taking into account the principal areas of concern and recommendations made by the 
Committee, as well as the general targets established in Europe 2020 and the specifics of the 
EU Disability Strategy 2010-2020. 
 
The III Action Plan for Persons with Disabilities is still in force, and sets the government’s 
strategy for 2009-2012 in matters of disabilities; this falls within the framework laid down by 
the UNCRPD. 
 

                                                 
19 boe.es/aeboe/consultas/bases_datos/doc.php?id=BOE-A-2008-6996 
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The Spanish Strategy of Action for the Employment of People with Disabilities 2008-2012 is 
another governmental initiative in order to promote quality employment for persons with 
disabilities and prevent any kind of discrimination in the labour conditions.  
 
The periodic meetings with the general directors of the autonomous regions’ governments 
allow to promote the measures for compliance with the Convention within their areas of 
authority, as part of their action plans for persons with disabilities.  
 
All of the mechanisms began early in their work of promoting, protecting and monitoring the 
UNCRPD. One reflection of this was the joint Declaration20 supporting the UNCRPD, signed 
by the Ministry of Foreign Affairs and Cooperation, the Ministry of Labour and Social Affairs 
(currently the Ministry of Health, Social Policies and Equality), CERMI and the ONCE 
Foundation. 
  
At the same time, the dissemination of the UNCRPD has been a priority in the actions 
undertaken. Thus, the Convention has been published and distributed in different accessible 
formats: Easy to read (Real Patronato de Discapacidad and the CNSE Foundation), audio 
format (ONCE Bibliographic Service), Spanish and Catalonian sign language (Real Patronato 
de Discapacidad and the CNSE Foundation) and in Braille. Likewise, it has been translated 
into all of the official languages: Spanish, Basque, Galician and Catalonian. All these formats 
are available at: http://www.convenciondiscapacidad.es/convencionESPANA.html 
 

2.2. Monitoring of the UNCRPD 
 
2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
The Royal Decree 1855/200921, which modified the regulation of the National Disabilities 
Council mentioned above, designates it as the body of reference for the promotion and 
monitoring of international legal instruments in matters of the human rights of persons with 
disabilities, and in particular the implementation of the UNCRPD.  The National Disabilities 
Council created the CERMI (Spanish Committee of Representatives of Persons with 
Disabilities), applying the provisions of article 33.2, as the first independent civil society 
organization. This also fulfills the provisions of article 33.3, concerning the monitoring and 
follow-up of the Convention’s application in Spain.  
 
2.2.2 The involvement of civil society in the monitoring process (Article 33.3) 
 
The Ministry of Health, Social Services and Equality works very closely with civil society 
and promotes its involvement. Different mechanisms have been created, both on the 
Ministry’s initiative and by the principal organizations of representatives of persons with 
disabilities. Among them are: 
- The participation of the academic sector, through Madrid’s Carlos III University, in the 

elaboration of reports relative to Spanish legislation that needs to be adapted to the 
provisions of the UNCRPD.  

- The permanent link with the European Disability Forum (EDF) through the Social and 
International Relations Area of the ONCE Foundation, headquartered in Brussels. 

                                                 
20 http://sid.usal.es/idocs/F3/LYN10297/3-10297.pdf 
21 http://www.boe.es/boe/dias/2009/12/26/pdfs/BOE-A-2009-20890.pdf 
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- The web page22 created by the CERMI to offer specialized information on the UNCRPD, 
which represents a fundamental instrument for promoting, disseminating and raising 
awareness of the principles of this agreement.  

 
All projects on regulations and general plans concerning people with disabilities are consulted 
through the National Disability Council, in which organizations of people with disabilities 
and their families are represented. 
 
People with disabilities have access to all public means of training that are of interest and 
likewise, they have programmes financed by Public Administrations and other collaborators 
that are undertaken by their organizations in order to favour their competence and skills.  
 
Dialogue is open permanently by these Organizations and those who represent them. 
 
2.2.3. Collecting statistics and/or developing indicators (Article 31) 
 
In Spain, the National Statistics Institute (INE in its Spanish initials) has been carrying out a 
macro survey on disabilities since 1986. The updated edition of this survey was published in 
2008, under the title: Encuesta sobre Discapacidades, Autonomía personal y Situaciones de 
Dependencia23 (Survey on Disabilities, Personal Autonomy and Dependent Situations).  
 
As a consequence of Spain’s ratification of the UNCRPD, and as relates to Article 31, the 
government initiated a project to include the disabilities indicator in all of the active 
population statistics produced by the INE. 
 
A new yearly statistical operation called Employment of Persons with Disabilities (EPD 2008: 
Empleo de las Personas con Discapacidad24) was first published on 20 December 2010 as a 
pilot project. This data collection, elaborated by the Statistics National Institute of Spain 
(INE), focuses on the employment of people with disabilities, but also includes information 
about educational levels of people with disabilities aged 14-64. EPD is prepared through the 
exploitation of data from the Economically active population survey (EPA) and the National 
Database of people with disabilities (BEPD) with the collaboration of Spanish Committee of 
People with Disabilities and ONCE Foundation (Spanish National Organization of Blind). 
 
The results became from the crossing statistics data of the two sources mentioned above (EPA 
and BEPD) so that it was possible to combine the socio-demographic and labour force 
information with the people who has recognized a legal disability situation equal or up to 33% 
in the Spanish legislation. The use of survey and administrative data have the advantage of 
less budget cost and also make less burden in the answers of the informers. 
 
In December 2011, INE published the detail results for year 2009-2010 of the EPD statistical 
operation. INE also receives information about persons with disabilities and their situation 

                                                 
22 http://www.convenciondiscapacidad.es 
23 http://www.ine.es/jaxi/menu.do?type=pcaxis&path=/t15/p418&file=inebase&L=0 
24 http://www.ine.es/jaxi/menu.do?type=pcaxis&path=%2Ft22%2Fp320%2Fa2008%2F&file=pcaxis&N=
&L=0 
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through bodies like Observatorio Estatal de la Discapacidad 25 , Real Patronato de la 
Discapacidad26 and the information system named SID27. 
 

                                                 
25 http://www.observatoriodeladiscapacidad.es/ 
26 http://www.rpd.es/ 
27 http://sid.usal.es/ 
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Sweden 
 

 2.1. National Implementation of the UNCRPD 
 

2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
The Division for Family and Social Services of the Ministry of Health and Social Affairs is 
responsible for the co-ordination of disability policy within the Government and has been 
appointed as the national focal point for matters related to the United Nations Convention on 
the Rights of Persons with Disabilities. 
 
The Family and Social Services Division of the Ministry of Health and Social Affairs is also 
leading a working group within the Government consisting of civil servants representing the 
following ministries: Ministry of Employment, Ministry of Culture, Ministry of Justice, 
Ministry of Education and Research, Ministry of Health and Social Affairs, Ministry of 
Finance and the Ministry of Enterprise Energy and Communication. The purpose of this 
group is to mainstream disability policy within the Government.  
 
Furthermore, The Swedish Agency for Disability Policy Coordination (Handisam) plays an 
important role in co-ordinating, monitor and accelerating disability policy by supporting the 
sectoral authorities tasked with implementing the national plan for disability policy.  
 
2.1.2. National strategies to implement the UNCRPD 
 
The current disability policy was established already in the year of 2000 when the Swedish 
Parliament passed the Government Bill “From patient to citizen: a national action plan for 
disability policy”. This decision by the Parliament represented a step of fundamental 
importance for Swedish disability policy. Since then the objective of disability policy has 
been a society that makes it possible for disabled people to fully participate in the life of the 
community. The aim is to mainstream a disability perspective in all sectors of society by 
identifying and removing obstacles to full participation for people with disabilities. Another 
goal is to prevent and fight discrimination against people with disabilities and to make it 
possible for boys and girls, men and women to lead independent lives and to make their own 
decisions about their own lives.  
 
The ten-year action plan ended in 2010. The Government has decided a strategy for the future 
disability policy during 2011. The implementation of the UNCRPD forms the basis of the 
future disability policy. In the strategy the Government presents a number of strategic 
objectives for disability policy in nine priority areas for the coming five-year period: physical 
accessibility, IT policy, social policy, education policy, labour market policy, the judicial 
system, transport policy, public health policy, and culture, media and sport policy. 
 
Within these areas the strategy defines the direction and give concrete form to how society’s 
measures will be implemented, coordinated and consolidated, and continuously monitored in 
order to develop disability policy. 
 
 
 2.2. Monitoring of the UNCRPD 

 
2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
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2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
In October 2010, the Delegation for Human Rights in Sweden presented its final report with 
proposals on, inter alia, how the system for national implementation of human rights can be 
strengthened. One of the proposals of the Delegation was the establishment of a national 
institution for human rights. According to the proposal, such an institution should be provided 
with a broad mandate to protect and promote human rights according to all human rights 
conventions ratified by Sweden, including the CRPD. The Delegation's report features 
contributions from a wide range of actors in society and has also been the topic of a 
consultation process during the autumn of 2011. At present, the Delegation's proposals are 
being considered within the Government Offices as part of the elaboration of Sweden's third 
human rights action plan, which is planned to be finalised during 2012. The proposal of 
establishing a national human rights institution with the mandate to protect and promote the 
rights under the CRPD and other human rights conventions is being considered within that 
context. 
 
In the meantime the responsibility of protecting and promoting the rights proclaimed in the 
CRPD lies within existing state agencies in accordance with their respective mandates. In that 
context, the Family and Social Services Division of the Ministry of Health and Social Affairs 
and the Agency for Disability Policy Coordination (Handisam) play an important role.   
 
2.2.2. The involvement of civil society in the monitoring process (Art. 33.3) 
 
The Government has established a committee as a forum for mutual information and 
discussions (according to standard rules 17 and 18). The Minister for Elderly Care and Public 
Health at the Ministry of Health and Social Affairs, who is responsible for disability policies, 
is chairing the committee which is composed of members of the Swedish disability 
organisations together with State Secretaries from seven Ministries. Members of the 
committee meet four times a year and the agenda for the meetings are prepared jointly 
between the government and the disability movement.   
 
The co-operation with people with disabilities and their representative organisations is of 
great importance. In an agreement between the Government, non-profit organisations in the 
social area and the Swedish Association of Local Authorities and regions, it is stated that the 
relationship between the Government and the non-profit organisations is to be characterised 
by responsibility and mutuality, be based on the circumstances of both and utilise the 
perspectives and expertise of both. The agreement also contains a description of the principles 
which should apply to cooperation between the disability movement and the Equality 
Ombudsman. At the moment the interacting between the Government and people with 
disabilities and their representative organisations are being under discussion in order to 
develop the dialogue in accordance with the Convention. 
 
In almost all local municipalities there are local councils dealing with disability policies.  
The Swedish Agency for Disability Policy Coordination (Handisam) has the task to raise 
awareness about the UN Convention amongst people with disabilities, authorities, politicians 
and stakeholders throughout the municipalities and county councils. In 2010 Handisam was 
granted slightly more than 190 000 EUR for this purpose. 
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The leading principle is dialogue and before any major step is taken in the policymaking 
process the dialogue intensifies with different kinds of public debates. In the governments 
public inquires civil society and disability organisations are among the respondents. 
The Swedish Disability Federation has been granted 5,3 millions SEK from The Swedish 
Inheritance Fund to run a project with the purpose of raising awareness about the UN 
Convention amongst people with disabilities, authorities, politicians and stakeholders. 
Disability organisations are also frequently used as bodies to which a proposed measure is 
referred to for consideration. Civil society usually produces shadow reports in connection to 
the Governments reports, which are given high priority. In almost all local municipalities 
there are local councils dealing with disability policies.  
 
2.2.3. Collecting statistics and/or developing indicators (Article 31) 
 
Statistics Sweden (SCB) is a governmental administrative agency under the Ministry of 
Finance. The agency supplies statistics for decision making, debate and research to ministries 
and other customers. Besides producing and communicating statistical data, it is tasked with 
supporting and coordinating the Swedish system for official statistics. The agency also 
produces national population studies. Another state agency that produces reports related to 
people with disabilities is the Swedish National Institute of Public Health. The Institute works 
to promote health and prevent ill health and injury, especially for population groups most 
vulnerable to health risks. The institute produces reports on public health on a regular basis.   
 
The definition of disability in Sweden is related to the environment and not to the diagnoses 
or level of impairment of the individual. The statistics that are provided in the field of 
disability can therefore be seen as somewhat scattered or fragmentised. You would find rather 
precise statistics in connection to different support system or special support measures 
directed to a well defined group of persons. However, people with disabilities that are not 
entitled to, or chose not to receive support within the social service system or in the labour 
market, would be difficult to find within the existing statistics. Some groups within the 
disability sector, such as persons with minor cognitive disabilities or group of persons with 
psychiatric disabilities would therefore be very hard to define. 
 
There are continuously a lot of individual studies made in the field of disability. This is of 
course an opportunity to extract trends or indication of problems also for a broader group of 
people. Still, there is a need to strengthen the provision of longitudinal statistics in the field of 
disability. One way of doing this is to use general population studies combined with a well 
defined screening process to distinguish if a person might be classified as a person with 
disability or not. Screening questions would probably also be able to roughly distinguish what 
kind of impairment is causing the disability.   
 
To promote this work the government is planning to deal with related issues of methodology. 
The government is also considering ways to find indicators that will enable monitoring of this 
group and their performance/situation in those fields where statistics are underdeveloped.  
The general strategy for Swedish disability policy is to include disability into all relevant 
political areas. Therefore there is also a need to measure the development of the society from 
the perspective of accessibility and inclusion of persons with disabilities. To promote this the 
governmental authority Handisam is developing a system of indicators that will measure the 
progress of accessibility for persons with disability in a broad range of areas. 
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There will always be a need for special studies as a complement to statistics based on the 
population. There have been initiatives to create a more holistic system for provision of 
statistics and data in the field of disability. A number of legal restrictions is however 
preventing interconnection of such a coherent statistical system. This is a difficult balance 
between protection of personal integrity and needs of data and a question that the government 
is continuously considering and investigating. 
 
Furthermore, the Delegation for Human Rights and the Swedish Agency for Disability Policy 
Coordination have recently finished a project on indicators for the implementation of certain 
selected human rights. The project also includes indicators relating to the rights of persons 
with disabilities. 
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 United Kingdom 
 

 2.1. National Implementation of the UNCRPD 
 
2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
The Office for Disability Issues (ODI)28  is the designated focal point within the United 
Kingdom Government for matters relating to implementation of the Convention. It also fulfils 
a coordination role, liaising closely with other Government Departments and the UK’s 
Devolved Administrations, (in Northern Ireland, Scotland, and Wales), on matters relating to 
the Convention. For example, ODI coordinated the UK’s report on implementation of the 
Convention and continues working with other Government Departments and the Devolved 
Administrations on coordination issues with a view to avoiding duplication, and using 
existing co-ordination structures where appropriate. 
 
The responsibility for actively implementing the Convention in respect of areas that fall 
within their policy remits rests with individual Devolved Administrations and Government 
Departments.  
 
Ministers, ODI and officials in other Government Departments, regularly meet disabled 
people and their organisations to discuss a wide variety of issues including the Convention. 
Similar arrangements operate in the Devolved Administrations. 
 
2.1.2. National strategies to implement the UNCRPD 
 
The UK Government is developing an overarching Disability Strategy to coordinate work 
towards disability equality. Disabled people’s rights as set out in the Convention will be an 
integral part of the Strategy. The Strategy will demonstrate the UK Government's 
commitment to overcoming the barriers which prevent disabled people from fulfilling their 
potential and having opportunities to play a full role in society.  It is likely to focus on three 
main areas identified by disabled people: 
 

• Realising aspirations: ensuring appropriate support and intervention for disabled 
people at key life transitions, to realise disabled people’s potential and aspirations for 
education, work and independent living. 

• Individual control: enabling disabled people to make their own choices and have the 
right opportunities to live independently; and 

• Changing attitudes and behaviours: promoting positive attitudes and behaviours 
towards disabled people to enable participation in work, community life and wider 
society, tackling discrimination and harassment wherever they occur. 

 
The aim is for the Strategy to be published later in 2012. 
 
The Disability Strategy will mainly apply to England, except where issues are not devolved to 
Wales, Scotland and Northern Ireland. The devolved administrations will adopt there own  
strategic approaches to the achievement of disability equality. 
 

2.2. Monitoring the UNCRPD 

                                                 
28 http://www.odi.gov.uk/ 
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2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Art. 33.2) 
 
The UK’s four equality and human rights commissions, i.e. the Equality and Human Rights 
Commission (EHRC), the Scottish Human Rights Commission (SHRC), the Northern Ireland 
Human Rights Commission (NIHRC) and the Equality Commission for Northern Ireland 
(ECNI) 29 , have been designated as the independent element of the UK’s framework to 
promote, protect and monitor implementation. 
The four Commissions, as the independent element of the UK framework, are developing 
their plans in respect of promoting, protecting and monitoring implementation of the 
Convention in the UK. The four Commissions meet regularly and where they consider it 
appropriate to do so, co-ordinate their activities.  For example, in January 2010 the SCHR ran 
an event on the Convention in conjunction with the EHRC’s Scotland Office and the Scottish 
Government.  
 
The EHRC has information on its website about the Convention, and how its work relates to 
the Convention and its role within the framework to promote, protect and monitor 
implementation.  The EHRC had worked to promote the Convention, for example by: hosting 
conferences to raise awareness of the Convention; publishing their ‘Hidden in plain sight – 
Inquiry into disability related harassment’ report (August 2011); producing ‘What does it 
mean for you?’ guidance about what the Convention can mean for disabled people and their   
organisations (published Summer 2010); and working with legal professionals and legal 
advisors to increase awareness and use of the Convention.  
 
2.2.2. The involvement of civil society in the monitoring process (Article 33.3) 
 
The UK government recognises that the involvement and participation, of disabled people and 
their organisations is crucial for the success of the Convention. Departments and Devolved 
Administrations are actively encouraged to involve disabled people in policy development.  
 
The UK government is developing a new Disability Strategy aimed at enabling disabled 
people to fulfill their potential and have opportunities to play a full role in society.  
 
The ‘Fulfilling Potential’ discussion document published on 1 December 2011 asked disabled 
people, their organisations and those who support disabled people to explore how the new 
disability Strategy should be framed and what actions would be both realistic and have the 
greatest impact. http://odi.dwp.gov.uk/odi-projects/fulfilling-potential.php  
 
The Strategy will build on previous involvement of disabled people including the Independent 
Living Strategy in England and Wales and the Roadmap as reported in previous UK 
contributions to HLG reports. 
 
Scotland and Northern Ireland have involved disabled people and their organisations in the 
development of their own disability strategies covering areas where powers are devolved.  
  
                                                 
29 www.equalityhumanrights.com/ 
http://www.nihrc.org/ 
 http://scottishhumanrights.com/  
http://www.equalityni.org/site/default.asp?secid=home 
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2.2.3. Collecting statistics and/or developing indicators (Article 31) 
 
In December 2011 the UK has published the baseline results of  fieldwork conducted between 
June 2009 and March 2011 on the Life Opportunities Survey (LOS). This survey aims to 
collect information on disabled and non-disabled people’s life opportunities, covering areas 
such as work, education, social participation and the use of public services. It also aims to 
identify the reasons why people do not take part in work or leisure activities that they would 
like to, or why people experience difficulties with using public services. The information 
provided will be used to help target policies and resources where they are needed. 
http://odi.dwp.gov.uk/disability-statistics-and-research/life-opportunities-survey.php#how  
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European Union 
 

2.1. Implementation of the UNCRPD 
 
2.1.1. Focal points and coordination mechanisms for implementing (Article 33.1) 
 
On 26 November 2009, the Council of the European Union adopted the Decision30 concerning 
the conclusion, by the European Union, of the UNCRPD. It designates the European 
Commission as a focal point, both vis-à-vis Member States to the extent of Union competence 
as well as to the Union's institutions. On the 2 December 2010, the Council adopted the Code 
of Conduct, which further specifies internal arrangements for the implementation and the 
representation of the EU.31 Point 11 in the Code of Conduct further elaborates the role of the 
EU focal point. The adoption of the Code of Conduct enabled the EU completing the 
procedure of conclusion of the Convention by depositing its instruments of formal 
confirmation with the UN Secretary General in New York on 23 December 2010. As a party 
to the Convention, it is currently working on implementing the UNCRPD to the extent of the 
EU's competences. It also works to promote a stronger and better coordination within its 
services, with the other EU institutions and with the Member States. Coordination for the 
implementation of the UN CRPD within the EU institutions takes place within the ad-hoc 
committee of CPAS.  The Council within its relevant working group allows for coordination 
with the Member States, also with the possible involvement of the Disability High Level 
Group. 
 
The Code of Conduct sets out certain aspects of the coordination between the EU and the 
Member States, especially with regard to the coordination in establishing positions relating to 
the UNCRPD ( point 6), coordination of speaking and voting arrangements, and with respect 
to monitoring and reporting.  
 
2.1.2. Strategies to implement the UNCRPD 
 
On the 15 November 2010 the European Disability Strategy for the years 2010-2020 was 
adopted. It aims at ensuring effective implementation of the UN CRPD. It also marks a 
renewal of the EU's commitment to improve the situation of citizens with disabilities, sets the 
work plan and priorities for the coming years. The overall aim of the Strategy is to empower 
people with disabilities so that they can enjoy their full rights, and benefit fully from 
participating in society and in the European economy, notably through the Single market. It 
sets clear objectives to remove the barriers persons with disabilities meet in their everyday 
life.  
The specific measures over the next decade are clustered around eight priority areas dealing 
with (1) Accessibility, (2) Participation, (3) Equality, (4) Employment, (5) Education and 
training, (6) Social protection, (7) Health, and (8) External Action.  
 
The Strategy is accompanied by a Commission Staff Working Document that sets out a list of 
actions, with respect to each of the eight priority areas, for the first five years of the Strategy's 

                                                 
30 Council Decision 2010/48/EC, http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:023:0035:0061:EN:PDF 

31  Code of Conduct between the Council, the member States and the Commission setting out internal 
arrangements for the implementation by and representation of the EU relating to the UNCRPD 
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period (2010-2015). 32  Each action is also given an indicative timing. Progress in the 
implementation of those actions is subject to regular review, via the DHLG and the 
Commission's Inter-service group on Disability. The Commission will issue a progress report 
by the end of 2013. This, combined with the EU report to the UN Committee on the 
implementation of the Convention, due in 2013, will provide an opportunity to revise the 
Strategy and the actions. A further report is scheduled for 2016. 
 
 
 
2.2.1. Framework, including independent mechanisms, for promoting/ protecting/ 
monitoring (Article 33.2) 
 
Paragraph 13 of the Code of Conduct 33  setting out the intra-EU arrangement for the 
implementation of the UN Convention provides that the Commission shall propose in due 
course an appropriate framework (for one or several independent mechanisms), taking into 
account all relevant EU institutions, bodies and agencies34.  
 
With a view to setting up a framework at EU level, the Commission has identified four 
separate existing EU institutions and bodies that currently exercise the tasks of promotion, 
protection and monitoring under their respective mandates:  
- the European Parliament's Petitions Committee,  
- the European Ombudsman, 
- the European Commission, 
- the EU Agency for Fundamental Rights (FRA). 
 
They would form "the EU framework", together with the European Disability Forum (EDF), 
the EU wide representative organisation of persons with disabilities, in order to ensure the 
direct involvement of persons with disabilities and their representative organisations as 
required by art. 33.3 of the Convention35.  
 
The Commission's proposal was presented to the member states in COHOM on 25 January 
2012 and is still under discussion after a second COHOM meeting on 16 May 2012. 
 
The EU framework's mandate covers areas of EU competence, and it is a complement to the 
national frameworks and independent mechanisms which bear the main responsibility for the 
promotion, protection and monitoring of the UNCPRD in the Member States.  
 
The EU framework will carry out its tasks with respect to:  

                                                 
32 SEC(2010) 1324 final 
33  Code of Conduct between the Council, the Member States and the Commission setting out internal 
arrangements for the implementation by and representation of the European Union relating to the United Nations 
Convention on the Rights of Persons with Disabilities, OJ C 340, 15.12.2010, p. 11. 
34 Hereafter, the term “institution” will be used for simplicity, except where reference is made to the specific 
Treaty provisions.  
35 the Council, in point 23 of its conclusions on the European Disability Strategy, "Support of the implementation 
of the European Disability Strategy 2010-2020", 3099th Employment, Social Policy, Health and Consumer 
Affairs Council meeting Luxembourg, 17 June 2011 invited the Commission to involve civil society, in 
particular persons with disabilities and their representative organisations, in the implementation of the 
Convention at the EU level, as well as in the required monitoring and reporting activities. 
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− EU legislation and policy36 in those areas where the Member States have transferred 
competences to the EU. This will be the main area of the framework's actions; 

− the implementation of the Convention by EU institutions in their capacity as Public 
Administration (for example in relation to their employees and in their interaction with the 
public).  

 
The Commission's proposal aims to ensure a simple, efficient and practical framework which, 
while respecting the separation of competences between the EU and the Member States, acts 
in complementarity with the frameworks and Independent Mechanisms established at member 
states' level, maximises the synergies between the work of existing bodies and institutions, 
and avoids an undue administrative and financial burden37.  
 
Point 12 in the Code of Conduct sets out certain aspects of the monitoring and reporting, 
especially with regard to the respective competence of the EU and the Member States. It 
highlights the complementarity of EU and Member State reports and the need to work in the 
spirit of sincere cooperation. This means for instance providing each other with the reports for 
information, on a confidential basis, before submitting them to the Committee on the Right of 
Persons with Disabilities, and, on request, assisting each other with experts to the Delegations 
for the examination of the Reports by the Committee.  
 
2.2 The involvement of civil society in the monitoring process (Article 33.3) 
 
In line with the principle of the EU Disability Strategy: "nothing about people with disabilities 
without people with disabilities" as well as with the Convention's obligation38 to consult and 
involve representative organisations of disabled people when implementing the UN 
Convention, the Commission ensures participation of persons with disabilities, their families, 
their European representatives and relevant stakeholders in the development and 
implementation of disability policies.  
 
People with disabilities are consulted through different channels and tools, such as, 
communications, consultation documents or participation in expert groups. Representatives of 
civil society and in particular of EU-level disability organisations are full members of the 
High Level Group on Disability where they have the possibility to raise their concerns, 
contribute to discussions, and co-draft policy documents.  
 
In the development of the European Disability Strategy 2010-2020 there was extensive 
consultation with civil society, in particular representative organisations of persons with 
disabilities at European level. Besides the consultation with civil society in the DHLG, all 
NGOs active in the field of disability that are co-financed through the EU PROGRESS 
programme were invited to put forward their views as well as to dedicate part of their annual 
work programmes to activities related to the preparation of the new strategy, there was a 
consultative workshop with the main stakeholders, with participants representing civil society, 
sectoral business representatives and the social partners and public online consultation, where 
101 replies on behalf of a wide variety of civil society organisations were received.  

                                                 
36 As illustrated in the EU declaration of competences annexed to Council Decision 2010/48 for conclusion of 
the Convention. 
37 As stated in the European Disability Strategy 2010-2020, Communication from the Commission to the 
European Parliament, The Council, the European Economic and Social Committee and the Committee of the 
Regions, "A renewed commitment to a barrier-free Europe", COM(2010) 636 final. 
38 Article 4.3 
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The yearly conference, the European Day of Persons with Disabilities, presents interested 
individuals and organisations advocating the rights of people with disabilities the opportunity 
to address their views to the European decision makers. In addition to the thematic discussion 
the conference expresses political commitment and offers networking possibilities. As the 
conference is organised by the Commission in partnership with EDF the positions of people 
with disabilities are considered at all stages. In 2011 the conference explored the way out of 
the financial and economic crisis from the perspective of persons with disabilities. Following 
up to the presentation of the Commission's proposals for the post-2013 Multiannual Financial 
Framework and the future of the EU's Cohesion Policy, it discussed how the European Union 
can support recovery for all in the context of Europe 2020. The European Day conference 
looked into how EU legislation, policies and funding can contribute both to promoting 
enjoinment of the rights enshrined in the UNCRPD and to finding a way out of the crisis. 
 
The second edition of the Access City Award saw the participation of 114 cities from 23 EU 
countries – almost twice as many as for the inaugural edition in 2010. The project was 
endorsed by the EDF from the early phase of its preparation. Participation of civil society is 
an essential part of the Access City Award. First, the element of participation and 
involvement is reflected in the award criteria. One of the criteria looks at evidence of active 
involvement of people with disabilities, their representative organisations in the planning, 
implementation and maintenance of a city’s accessibility policies and initiatives. In the 
selection procedure both at national level and also at the EU level, EDF representatives were 
actively involved. 
 
The second Work Forum on the Implementation of the Convention of Persons with 
Disabilities, organised by the European Commission, took place in late October 2011.  Civil 
society, DPO's in particular, was involved in the conception of the conference. The Forum 
focussed on the governance structures foreseen by Article 33, and in particular looked at how 
to coordinate the implementation of the Convention at both national and EU levels, analysing 
different aspects of coordination in three main sessions. The first session addressed 
implementation within the Member States; the second session was devoted to the coordination 
of the implementation at EU level; the third session, discussed issues of coordination in the 
process of reporting to the United Nations. The experience of the coordination with civil 
society in the preparation of parallel reports and the technical support provided by the 
International Disability Alliance were shared with participants.  
 
The Work Forum benefited from active participation from a wide representation of Member 
States, from various Government Departments, NHRIs and a significant participation of 
people with disabilities largely through the European Disability Forum’s (EDF) representative 
structures; it provided a platform for mutual learning, exchange of experience and provided an 
opportunity for constructive reflection and a dialogue on how to best involve persons with 
disabilities and their organisation.         
 
The European Union also recognises that the empowerment of persons with disabilities needs 
sufficient financial support.  The European Social Fund supports, among other things, projects 
to promote independent living, through staff training and modernising care systems. 
Furthermore, the Commission supports to running costs of various European organisations 
which have as their primary objectives to represent the interests of disabled people at 
Community level as well as organisations active in promoting equal opportunities for people 
with disabilities. 
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The European Union recognises the strength of European networks that lies in their capacity 
to gather and mobilise relevant members from different Member States into an open forum of 
discussion or exchange of expertise and experience able to inform and influence policy-
making, as well as relaying EU action vis-à-vis network members.  
 
Civil society has an important contribution to make towards effective implementation of the 
UN Convention. Making a difference requires a sustained, cohesive coalition capable of 
mobilising and analysing information, making that information available to key actors and 
mobilising many sources of influence. Representative organisations are in a central position to 
influence policy in the European Union and in the Member states through their national 
members. Influence is gained through the increased expertise and information which are 
important to policy formulation and implementation. 
 
2.3. Collecting statistics and/or developing indicators (Article 31)  
 
Based on data provided by Eurostat, the Commission estimates that there are  up to 80 million 
EU citizens with disabilities. They constitute one of the largest categories of vulnerable 
citizens in the EU. 
 
Presently the proportion of persons with disabilities tends to be in the order of 10%39 of the 
working age population across the Member States, with current demographic trends likely to 
lead to a further increase. 
Available evidence suggests that persons with disabilities suffer explicit or concealed 
discrimination or are at risk of discrimination. 
 
1) They are socially and economically disadvantaged: 

• Employment rates for persons with very severe and severe degrees of disability are 
respectively 19,5% and 44,1%  

• Incidence of poverty for persons with disabilities is 70% higher than average40 
 
2) The limitations to the ability of persons with disabilities to work carry a significant risk of 
isolation and exclusion  

• The "benefit trap" appears to be a significant obstacle for labour market participation 
of the persons with disabilities. 

 
3) The limitations of opportunities of persons with disabilities to participate fully in education 
carry a significant disadvantage for personal development  

• Measures to facilitate full inclusion of persons with disabilities at all levels of 
education would considerably improve their standing in the labour market and their 
social inclusion 

 
As the likelihood of having an impairment or a long-standing health problem increases with 
age, the current demographic trend is likely to lead to a further increase of the prevalence of 

                                                 
39 According to the 2002 Labour Force Survey special module, Europe-wide average share of persons who see 
themselves as restricted in their functioning is 10.4% of the labour force. Further 5.2% have a long-standing 
health problem but do not see themselves as restricted. As incidence of disability increases with age, these 
proportions are higher among elderly persons. 
40 According to the 2004 EU-SILC data, over 17%of those aged 16-64 who were strongly limited in what they 
could do had income below the risk of poverty line compared to just over 10% of those not limited at all.  
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disability. Many areas mentioned above, such as content and structure of education, the norms 
for built environment and public spaces, leisure issues as well as social assistance are almost 
exclusively in the competence of the Member States. Often local authorities have a decisive 
role in monitoring these norms and delivering these services. The Member States are tackling 
these issues, but in different manners and to different degrees with very little coordination. 
 
In order to ensure proper monitoring the collection of data is crucial. In this context and 
within Eurostat’s annual work programme, activities in the European Statistical System 
(ESS)41 will continue on further developing – through Partnership Health and in cooperation 
with international organisations – Community statistics on disability and social integration 
in order to provide the relevant and comparable statistical data needed to monitor the situation 
of people with disabilities.  
 
More detailed statistical data on disability are also needed as part of health information in 
order to respond to the specific requirements inter alia those that result from the Programme 
of Community Action in the field of Public Health (2003-2008)42.  Health information at 
Community level covers data ranging from health status - including disability – to health 
determinants, including demography, geography and socio-economic situations, personal and 
biological factors, and living, working and environmental conditions, paying special attention 
to inequalities in health. The development of the statistical element of health information is 
also integral part of Eurostat’s annual work programme, with activities carried out in the 
context of Partnership Health and in cooperation with international organisations.  
In general, the aim of producing comparable data on disability and on integration of people 
with disabilities into society can be achieved only by means of surveys that make use of 
common instruments. Health Interview Surveys (HIS) and Disability Interview Surveys (DIS) 
are widely accepted instruments that could provide comparable data for topics related to 
health, disability and social integration. 
 
However, the main work related to disability statistics in 2007-2008 has been focused on 
development of the following initiatives: 
 
European health and social integration survey (EHSIS) 
The Council in its Resolution of 17 March 2008 on the situation of persons with disabilities in 
the European Union underlines that disability statistics are needed to establish a picture of the 
overall situation of persons with disabilities in Europe. Such statistical and research data 
allow informed disability policies to be formulated and implemented at the different levels of 
governance.  
 
The Commission in its communication on a European Disability Strategy 2010-2020: A 
Renewed Commitment to a Barrier-Free Europe, {SEC(2010) 1323} {SEC(2010) 1324} 
emphasised that EU action will support and supplement Member States’ efforts to collect 
statistics with a view to monitoring the situation of persons with disabilities. This action will 
be implemented through a call for tender (with 29/30 lots, one lot for each Member State, 
Norway and Iceland, plus a lot for coordination) to be launched in the second quarter of 2011. 
 

                                                 
41 European Statistical System, see: 

http://epp.eurostat.ec.europa.eu/portal/page?_pageid=1153,47169267,1153_47183518&_dad=portal&_schema
=PORTAL 

42 Decision No 1786/2002/EC of the European Parliament and of the Council of 23 September 2002 adopting a 
programme of Community action in the field of public health (2003-2008), OJEC L 271/10 
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2011 LFS ad-hoc module on employment of disabled people  
The proposal was prepared by a Task Force. The aim of the module thus is to measure the 
extent of disabled people’s participation in the labour market (and not to measure the 
prevalence of disabilities in general) following the current understanding of disability, in 
particular: 1) Limitation in work participation (in amount, type of work  and transport to and 
from work) (3 variables), 2) Limitation in work participation related to health conditions or 
diseases (1 variables), 3) Limitation in work participation related to carrying out basic 
activities, 4) Use of or need for special assistance at work.  
 
 The common feature of these two actions is that the effort was made to incorporate/transfer 
the new concept of disability into questions and variables proposed. During the last three 
decades the conceptual approaches to the measurement of disability has changed. Three 
milestones in that evolution have to be mentioned 1) the medical model43 ; 2) the social 
model44  and 3) the biosocial model45. The biosocial model incorporated into the International 
Classification of Functioning, Disability and Health (ICF, WHO 2001) attempts to bridge the 
gap between the medical and social models. The biosocial concept was followed also by the 
UN Convention on the Rights of Persons with Disabilities. 
 
ANED, Academic Network of Disability expert 
The Commission supported in 2007 the establishment of an European Academic network of 
disability experts. The Network provides data collection, provides comments on policy papers 
and develops national and EU reports on the situation of persons with disabilities in Europe in 
a number of areas like employment, social inclusion and social protection, education, 
independent living, statistics and data collection. The network is also active on the 
development of indicators. 
 
Particularly noteworthy are two key documents compiled by ANED, which have been 
thoroughly reviewed and updated in 2011: 
 

- IDEE – Indicators of disability equality in Europe: the report includes 
presentation and discussion of 12 selected indicators; the main themes 
addressed are those of employment, post-compulsory education and household 
poverty. The study's key priorities were to populate and update a number of 
items of direct relevance to EU2020 indicators, and to present items of direct 
relevance to actions in the EU Disability Strategy (e.g. accessibility). 

 
- Annotated review of European Union law and policy with reference to 

disability: the publication consists in a detailed review of EU legislation with 
reference to disability, from provisions in primary law to soft law instruments 
(Council recommendations, Parliament resolutions, or even studies or 
guidelines). The guiding principle for inclusion in the review was whether an 
instrument contributes to shaping European disability policy. 

                                                 
43 Disability regarded as ‘a restriction or lack of ability to perform normal activities, which has resulted from the 
impairment of a structure or function of the body or mind (concepts and definitions based on the medical model 
resulted in the International Classification of Impairments, Disabilities and Handicaps (ICIDH) in 1980  
44 Disability results from interaction between individuals and non-inclusive society  
45 The ICF (WHO 2001) states that disability is a complex phenomenon that is both a problem at the level of a 
person's body and a complex and primarily social phenomenon i.e. it is a disadvantage experienced by an 
individual resulting from barriers to independent living or educational, employment or other opportunities that 
impact on people with impairments, ill health or activity limitations (difficulty seeing, hearing, walking ..)  
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Furthermore, ANED is developing an online tool with an overview of European and national 
instruments relative to disability and the rights of persons with disability. The tool will allow 
to identify availability and contents of the main instruments needed for the implementation of 
the UNCRPD. 
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Civil society actions and strategies 
 

2.1. Actions and strategies by civil society to implement the UNCRPD  
 
The Confederation of Family Organisations in the European Union (COFACE) in 2011 
dedicated several meetings of its working group Inclusive policies for disabled and other 
dependent persons and their families (COFACE-Disability) to the analysis of the UNCRPD. 
In particular, three policy positions were adopted: 
 

- in April 2011, a policy position on the Family Dimension of the UN Convention on 
the Rights of Persons with Disabilities. The position undertakes a systematic analysis 
of the family dimension of the Convention, illustrating the main implications of the 
CRPD for the improvement of the rights and wellbeing of persons with disabilities and 
their families. The position intends to raise awareness on the scope and relevance of 
the Convention among family organisations, policy makers and other representatives 
of civil society. A factsheet and a book containing the position and the full text of the 
Convention were produced.  

- COFACE identified guidelines for an effective implementation of the right to 
inclusive education and published a policy position on Inclusive education for persons 
with disabilities in line with Article 24 of the UN Convention.  

- In December, COFACE released a policy position on Active ageing of Family Carers, 
in line with the European Year of Active Ageing and Intergenerational Solidarity. The 
position aims to stress the importance of the family carers and their specific needs, in 
line with the requirements of the Convention (among others in the Preamble and Art. 8 
and Art. 28), to put families in the conditions of contributing to the full and equal 
realisation of the rights of persons with disabilities.  

 
Some of COFACE member organisations (Unapei, UNAFTC, APF) also develop activities 
concerning the UNCRPD. Among them, APF and UNAFTC organised study days and held 
sessions (in other events such the Journées Nationales des Parents de l'APF) with a focus on 
the family dimension of the UN CRPD. Moreover, UNAPEI adopted an action plan to 
implement the UN CRPD and started to develop some awareness raising and information 
activities to implement the action plan.  
 
 
The European Disability Forum (EDF) was active throughout the year at the European and 
international level and, in cooperation with its members, at the national level. In order to 
reinforce its capacity to promote the UNCRPD, it established an Advisory Group to the Board 
to provide technical expertise to the governing bodies on matters relating to implementation.  
 
Governance of the Convention at the EU level 
In May, EDF Annual General Assembly adopted the EDF strategy for implementation of the 
Convention. Implementation of Article 33 CRPD “National implementation and monitoring” 
has been identified as the main focus of EDF actions for 2011-2012.  
Throughout 2011, EDF has held exchanges with the EU Fundamental Rights Agency, 
EQUINET, the European group of the National Human Rights Institutions, European 
Parliament, Commission, European Economic and Social Committee and NGOs, moving 
forward the agenda of good governance of the UNCPRD. EDF proposed the establishment of 
a European Disability Committee to replace and reinforce the current High Level Group as 
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coordination mechanism pursuant to article 33(1) of the UNCRPD. The EDF proposal was 
presented to the HLG members at one of the Group’s meetings. 
EDF also provided input to the EP resolution on the Disability Strategy 2010-2020, and 
contributed its expertise to the 2nd annual Work Forum on the implementation of the 
UNCRPD held in Brussels in October.  
 
In December 2011, EDF was consulted by the Commission on its proposal for the 
establishment of the European independent monitoring framework pursuant to Article 33(2) 
CRPD. EDF found the proposal for a light-structured framework inadequate and voiced 
concerns that it would not comply with the CPRD standards and Paris Principles. At the same 
time, EDF drew the attention of the Council Human Rights Working Group (COHOM) to the 
shortcomings of the proposal and suggested a number of minimum conditions to be met.  
 
In December, a High-Level Meeting on Disability was convened by the President of the 
Commission José Manuel Barroso. The meeting, co-chaired by the Commission and EDF 
Presidents, brought together the Presidents of the European Council and of the European 
Parliament, as well as EDF Executive Committee members. The meeting, to be reconvened in 
2013, focused on the implementation of the Convention and ratification by the EU of the 
Optional Protocol, as well as the impact of the crisis on persons with disabilities. 
 
UNCRPD article-specific work at the European level 
In 2011, EDF started deepening its expertise of specific UNCRPD articles by contributing to 
legal debates at the international level: in January, it elaborated on UNCRPD Articles 13 
“Access to justice” and 16 “Freedom from exploitation, violence and abuse” in its third-party 
intervention to the European Court of Human Rights (ECtHR) on a case of disability hate 
crime; in July, it joined forces with other organisations to unwrap the protection standards of 
Article 12 “Equal recognition before the law” in a third-party intervention to the ECtHR on a 
case of forced sterilisations of women with disabilities; and in October, it addressed Article 9 
“Accessibility” in a third-party intervention in a British Court of Appeal case on the rights of 
air passengers.  
 
In May 2011, EDF joined forces with the European Network of Independent Living, 
International Disability Alliance, Mental Disability Advocacy Center, Open Society 
Foundation and Galway University to develop implementing guidelines for the right to live 
independently and being included in the community pursuant to Article 19 UNCRPD. 
Throughout the year, EDF participated in the activities of the expert group on transition from 
institutional to community–based services raising awareness on the right to live independently. 
It also discussed definition of community based services in its task force on service provision 
and quality control. 
 
In March 2011, EDF and the European Trade Union Confederation co-organised a conference 
on the challenges in implementation of Article 27 “Work and employment”. 
 
Throughout 2011, EDF campaigned in favour of legislation with regard to accessibility of 
websites for persons with disabilities, in order to implement UNCRPD Articles 9 
“Accessibility” and 21 “Freedom of expression and opinion, and access to information”.  
Mainstreaming of Article 9 has been an important priority in 2011: EDF actively monitored 
the commitment of the European Commission to ensure that any legislation produced under 
the Digital Agenda for Europe flagship of Europe 2020 is CRPD-compliant.  
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Implementation of the existing European legislation in light of Article 9 was also monitored: 
EDF issued a Toolkit on the Telecoms package, which contains many provisions in relation to 
accessibility of electronic communication products and services, to support its members in the 
transposition and implementation process at national level. EDF also followed the creation 
and developments of European standards by providing inputs to the standardisation mandates 
376 and 420 European Accessibility Requirements for Public Procurement of Products and 
Services in the ICT domain and built environment, respectively. 
To implement Article 30(1)(b) “Participation in cultural life, recreation, leisure and sport”, 
EDF monitored the developments in the cross-border provision of accessible television 
programmes in relation to implementation of the Audiovisual media Services Directive. 
 
Throughout the autumn, EDF participated in an NGO campaign based on Article 29 
“Participation in political and public life” and organised in its framework a roundtable at the 
European Parliament.   
 
EDF members’ work at the national level 
 
Governance of the Convention at the national level 
In April, EDF launched a consultation with its members to better understand how the 
implementation of Article 33 UNCRPD was progressing in the Member States. The responses 
were received from organisations in 14 countries (Austria, Belgium, Czech Republic, 
Denmark, Germany, Hungary, Latvia, Lithuania, Romania, Slovakia, Slovenia, Spain and 
Sweden). The overall evaluation of the EDF members of the national efforts to set up an 
implementing and monitoring framework at the national level was rather negative. The focal 
points in most countries have been placed under the Ministry of Social Affairs and not 
allocated any additional resources to adequately do their work. The involvement of DPOs in 
the process has been described as inadequate; very few countries have taken steps to establish 
an independent mechanism that would be in full compliance with Paris Principles.  
 
EDF participated and co-organised seminars on the implementation of the UNCRPD in 
Slovakia and Lithuania. 
 
Disability mainstreaming in the UN system 
EDF continued encouraging its members to make submissions to the international human 
right fora to mainstream disability issues throughout the UN system. This work is conducted 
in close cooperation with the International Disability Alliance. In 2011, EDF members from 
Austria, Denmark, Finland and Italy made written submissions to various UN Treaty Bodies 
and the Human Rights Council. These exercises have greatly improved the awareness of the 
EDF members about international human rights standards that can be used for the promotion 
of disability rights.  
 
 
The European Association of Service providers for Persons with Disabilities (EASPD) 
and its member organizations across Europe have carried out several activities during 2011 
with the purpose of promoting the implementation of the UN Convention on the Rights of 
Persons with Disabilities (UNCRPD).  
 
The importance of the UNCRPD has been stressed during the Executive Committee meeting 
in March 2011 and in the general Assembly of July 2011, where the UNCRPD has been 
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indicated as a reference document in all the work of the EASPD, very high on the EASPD 
agenda. This reference is also a milestone of the EASPD strategic choices for 2011 -2014. 
 
EASPD events and activities 
EASPD has organized a number of events and activities during 2011with the objective of 
disseminating information on key articles of the UN Convention and facilitating the 
implementation at grassroots level. Among these are the following: 

 
• 30th June-1st July 2011: EASPD organised a conference under the title “Old? So 

what? Independent Living for Seniors with Disabilities” bringing together 
stakeholders and experts from all over Europe to discuss independent living and 
individualized support in the mainstream services for elderly persons with disabilities. 
 

• 3rd-4th October 2011 EASPD organized a closed seminar on the theme of 
deinstitutionalization in Western European countries. The seminar has been organized 
in cooperation with KVPS (the Service Foundation for Persons with Intellectual 
Disabilities) and was sponsored by Ray, Finland.  
 

• 9th-10th November 2011: EASPD held in Brussels the final conference of the project 
ImPaCT in Europe "Connect, Personalise, Care: Person Centred Technology for 
Greater Quality of Life", bringing together key stakeholders from across Europe to 
demonstrate how assistive technology can significantly support independence for 
people with disabilities in a person-centred way. 
 

• 9th November 2011: EASPD celebrated its 15th anniversary by inviting members and 
friends to the European Parliament and renewing its commitment to the UNCRPD.  
 

• During 2011 EASPD organised Provider Fora in Bulgaria, Estonia, Poland, Romania, 
Slovakia and Slovenia. In all these, the UNCRPD was presented to stakeholders and 
service providers. Specific Articles of the Convention, particularly within the fields of 
employment, education and independent living, were explored further.  

 
EASPD has been involved in a number of projects during 2011. Amongst them are ImPaCT 
in Europe which finished the 31st of December 2011, and Pathway to Inclusion: 
 

• ImPaCT in Europe was a two-year project which aimed to “accelerate the effective 
participation of target groups at risk of exclusion and improving their quality of life” 
by facilitating the development and implementation of PCT, stimulating the effective 
use of ICT-enabled services and competence building of the end users of PCT. 

• EASPD is the promoter of the "Pathway to Inclusion" project to develop a sustainable 
network of all those committed to inclusive education.  

• EASPD is partner of the project INCLUSION – GALILEO consortium, focusing on 
accessible solutions for people with limited mobility. The project will develop a 
satellite navigation system that will empower wheelchair users. 

 
Member organizations' events and activities for the implementation of the UNCRPD 
EASPD is a European network of service providers for persons with disabilities and has a 
great number of members across Europe. In 2011 these members have supported the 
implementation of the UNCRPD through numerous activities. Common for the service 
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provider organizations is that the UNCRPD is used as a guideline in their daily work 
providing services for persons with disabilities.  

In cooperation with its members BAG:WfbM (Bundesarbeitsgemeinschaft Werkstätten für 
Behinderte Menschen) and Unapei (Union Nationale Des Associations De Parents et Amis de 
Personnes Handicapées Mentales), in 2011 EASPD has worked on the report ”Analysis of the 
legal meaning of Article 27 of the UNCRPD”. The Report deals with the role of sheltered 
workshops in light of the UNCRPD. 
 
The main work for organizations in countries where the UNCRPD has not yet been ratified 
has focused on lobbying activities towards governments for ratification. To better reach this 
objective, in 2011 EASPD enlarged its membership to the Turkish organisation Dolunay 
Association of Adult Disability. 
 
In countries where the Convention has been ratified the organizations have worked on 
promoting a correct implementation as well as internal and external awareness raising 
activities. Unfortunately, only a few organizations have been asked for involvement in the 
NRP’s and few know the procedure of these. 
 
Moreover EASPD developed a successful cooperation with AATE, the Association for the 
Advancement of Assistive Technology in Europe. 
 
 
The European Platform for Rehabilitation (EPR) has undertaken a number of actions 
throughout 2011 that contribute to the implementation of the UN Convention on the rights of 
persons with disabilities (UNCRPD). EPR and its members have proactively engaged into the 
process of internalising the requirements and implications of the UN Convention in the 
delivery of services to persons with disabilities. At several occasions, the most relevant 
stakeholders at European and/or national level were involved in the discussions. EPR 
members are leading service providers to people with disabilities throughout Europe, and 
have undertaken actions to promote and implement the UNCRPD in practice.    
 
• 2 March 2011: EPR organised in collaboration with Mrs. Frieda Brepoels, Member of the 

European Parliament, a Dinner Debate on ‘the cross-border dimension of health and social 
services’. The rights of people with disabilities as well as a guarantee to quality of 
services were the starting points for the various speeches and discussions. 
 

• EPR drafted an analytical paper on the EU Disability Strategy 2010 – 2020. Most 
emphasis was put on the implementation of the UNCRPD, and its implications for service 
providers in the domains of health, education, long term care, independent living, 
employment and rehabilitation. 

 
• 16-17 June 2011: EPR organised a strategic workshop for directors on ‘leadership in the 

rehabilitation sector’. The session highlighted different articles in the UN Convention, and 
looked into how directors and managers in the sector should use the Convention as overall 
guideline of their strategy and leadership.   

 
• In the field of Living independently and being included in the community (Article 19), 

EPR promoted the International Classification of Functioning, Disability and Health (ICF) 
as a way to enhance a person’s functioning and maximize participation in society in 
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general and in community in particular. EPR organized a benchmarking group (5-6 May 
in Hasselt) on the implementation of ICF within organizations from Germany, Portugal, 
Slovenia, the Netherlands and Belgium.  

 
• During a two day training seminar (hosted by INTRAS in Valladolid on 21-22 

September), professionals reflected on the growing need for specialised services 
throughout Europe to assist people with mental health problems.  
 

• In 2011 the EPR Annual Conference was dedicated to ‘reintegration of young people with 
disabilities’. With a very high attendance of nearly 150 participants, this event – hosted by 
EPR Greek members in Athens - had a big impact on sharing experiences between 
rehabilitation professionals on the implementation of the UN Convention in this domain. 

 
• Under the strand ‘accessibility’, the EPR organised as partner of the AEGIS project a final 

conference entitled “Accessibility Reaching Everywhere” (28 to 30 November in 
Brussels). The aim was to bring together people with disabilities as well as platform and 
application accessibility developers, representative organisations, the Assistive 
Technology industry, and policy makers.  
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3. ACCESSIBILITY LEGISLATION, REGULATIONS AND STANDARDS IMPLEMENTING 
ARTICLE 9 UNCRPD 

 
Austria 
 
The Austrian law contains no uniform competency regulation concerning disability. This is 
what is known as an overlap area. There are also several federal and regional laws containing 
legal rulings regarding accessibility which are of significance to persons with disabilities.  
 
a. Accessibility legislation: its place in the legal and regulatory framework 
 
On 6 July 2005 the Austrian Parliament adopted a disability equality package, including the 
Federal Disability Equality Act as well as Amendments to the Disability Employment Act and 
to the Federal Disability Act (in force since 1 January 2006). This anti-discrimination package 
offered for the first time enforceable protection against discrimination of people with 
disabilities and enshrines legal consequences if the prohibition of discrimination is violated 
(financial compensation). 
 
One of the key elements of the Federal Disability Equality Act is the legal prohibition of 
discrimination on grounds of disability. If services, products, infrastructures, buildings or 
transport facilities/systems are not accessible, this may cause discrimination prohibited by law 
and can lead to financial compensation (for details see Chapter 1.9, 7 and 8 of "the 
Government Report on the Situation of People with Disabilities in Austria 2008, 
www.bmask.gv.at). 
 
The Austrian construction law falls into the legal competence of the nine Länder, which are 
the regional authorities. Until now it was not possible to harmonize this regional law in the 
field of technical regulations which could bring a higher standard of accessibility all over 
Austria. In Austria there is quite a numerous range of standard regulations concerning barrier-
free buildings and accessibility. These so called ÖNORMEN (Austrian Standards) are very 
important for people with disabilities because they give an answer to technical aspects (what 
has to be done in a concrete situation). Often they are part of a legal act and – in that case – 
are legally binding. 
 
The Advisory council for architectural culture („Baukulturbeirat”), which is a task force of 
qualified architects and representatives of all federal ministries, published in June 2011 the 
recommendation „Barrier-free Construction – Design for all” 
(www.bka.gv.at/site/6992/default.aspx). 
 
b. General law, technical regulations and standards 
 
Please see points e. and c. 
 
c. Role of national, European and international standards 
 



 

 119

The Austrian Standards Institute (www.as-institute.at/en) works out – in cooperation with 
disability experts – standards in the field of technical requirements on accessibility for people 
with disabilities. Observance of the Austrian standard „ÖNORM B 1600” (Standardisation 
principles on barrier-free construction and design) has become mandatory for erecting new 
buildings of the federal administration and, among other things, also for the adaptation of 
transport facilities of the Austrian Federal Railways to suit the needs of disabled people. Other 
„ÖNORMEN” apply to educational and training institutions, basic principles for planning 
special facilities for disabled or older people as well as barrier-free tourist facilities, technical 
aids, mobile wheelchair lifts, acoustic signals, tactile and visual platform paving and toilet 
facilities for people with disabilities. See the following list of outputs and publications, a 
rather complete list of Austrian Accessibility Standards: 
 

• ÖNORM B 1600 „Barrierefreies Bauen – Planungsgrundlagen“ („Barrier-free construction – 
Design principles“); 
 
• ÖNORM B 1601 „Spezielle Baulichkeiten für behinderte oder alte Menschen – 
Planungsgrundsätze“ („Special buildings for disabled or elderly people – Design principles“); 
 
• ÖNORM B 1602 „Barrierefreie Schul- und Ausbildungsstätten und 
Begleiteinrichtungen“ („Barrier-free schools and training centers and institutions associated“); 
 
• ÖNORM B 1603 „Barrierefreie Tourismuseinrichtungen – Planungsgrundlagen“ („Barrier-
free tourism institutions – Design principles“); 
 
• ÖNORM B 4970 „Anlagen für den öffentlichen Personennahverkehr – Planung“ („Facilities 
for short distance public transport – Design“); 
 
• ÖNORM B 5410 „Sanitärräume im Wohnbereich – Planungsgrundlagen“ („Sanitary facilities 
in residential areas – Design principles”) 
 
• ÖNORM EN 81-1 „Sicherheitsregeln für die Konstruktion und den Einbau von Aufzügen – 
Teil 1: Elektrisch betriebene Personen- und Lastenaufzüge“ („Safety rules for the construction and 
installation of lifts – Part 1: Electric passenger and freight elevators“); 
 
• ÖNORM EN 81-2 „Sicherheitsregeln für die Konstruktion und den Einbau von Aufzügen – 
Teil 2: Hydraulisch betriebene Personen- und Lastenaufzüge“ („Safety rules for the construction 
and installation of lifts – Part 2: Hydraulic lifts and hoists“); 
 
• ÖNORM EN 81-40 „Sicherheitsregeln für die Konstruktion und den Einbau von Aufzügen – 
Spezielle Aufzüge für den Personen- und Gütertransport – Teil 40: Treppenschrägaufzüge und 
Plattformaufzüge mit geneigter Fahrbahn für Personen mit Behinderung“ („Safety rules for the 
construction and installation of lifts - Special lifts for the movement of people and goods – Part 
40: Stairlifts and inclined platform lifts with inclined roadway for people with disabilities“); 
 
• ÖNORM EN 81-41 „Sicherheitsregeln für die Konstruktion und den Einbau von Aufzügen – 
Spezielle Aufzüge für den Personen- und Gütertransport – Teil 41: Vertikale Plattformaufzüge für 
Behinderte“ („Safety rules for the construction and installation of lifts – Special lifts for the 
movement of people and goods - Part 41: Vertical platform lifts for disabled people”); 
 
• ÖNORM EN 81-72 „Sicherheitsregeln für die Konstruktion und den Einbau von Aufzügen – 
Besondere Anwendungen für Personen- und Lastenaufzüge – Teil 72: 
Feuerwehraufzüge“ („Safety rules for the construction and installation of lifts – Particular 
applications for passengers and goods lifts – Part 72: Firefighters lifts“); 
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• ÖNORM V 2104 „Technische Hilfen für blinde, sehbehinderte und mobilitätsbehinderte 
Menschen – Baustellen- und Gefahrenbereichsabsicherungen“ („Technical aids for blind, visually 
impaired and physically disabled people – construction and hazardous area hedges “); 
 
• ISO 21542 „Building construction – Accessibility and usability of the built environment“. 

 
d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
 
In Austria the implementation of the UN Convention has not directly led to changes in 
accessibility legislation/regulation. However the public awareness about accessibility has 
increased because of the UNCRPD. 
 
In January 2012 the Federal Ministry of Labour, Social Affairs and Consumer Protection 
presented the draft of a new National Disability Action Plan 2012-2020. This plan includes 
reference to accessibility with an own comprehensive chapter. 
 
e. Services regulated for accessibility 
 
Principally all private services are regulated for accessibility in Austria: if they are offered in 
public, all consumer transactions and the acts of the federal public administration are 
regulated by the disability equality law. This is the case for website providers, restaurant 
owners, food discounters, transport providers, federal ministries, public institutions, social 
insurance institutions, hospitals, medical services, private insurance companies and so on. 
 
For instance the Austrian E-Government Act requires that all public websites must be barrier-
free and accessible. With that it is necessary to publish also easy-to-read versions and sign 
language. 
 
f. Goods regulated for accessibility as part of a service 
 
The relevant Federal Disability Equality Act does not state technical provisions on the 
accessibility of goods. 
 
g. Goods regulated for accessibility 
 
Please see points e. and f. 
 
h. Enforcement of accessibility legislation 
 
According to the Federal Disability Equality Act a person who feels discriminated can – after 
passing a mandatory conciliation procedure – enforce damages by court when the 
discrimination is based on a lack of accessibility. 
 
i. Non-compliance and litigation 
 
The core element of protection against disability discrimination is the possibility to get a 
compensation of the material or immaterial damage suffered. The assertion of claims in court 
has to be preceded, however, by obligatory conciliation proceedings at the Federal Social 
Office (a body of the Federal Ministry of Labour, Social Affairs and Consumer Protection). 
Taking legal action without an attempt at conciliation is inadmissible. The deadlines for the 
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assertion of claims due to discrimination are extended by the duration of the conciliation 
process. The purpose of conciliation is to promote an out-of-court settlement. This is intended 
to avoid long and possibly expensive court cases. The option of free mediation by 
independent mediators is available within the framework of this conciliation procedure. 
 
An easing of the burden of proof (rules on evidence which have a similar effect to a reversal 
of the burden of proof) applies to court cases. In the case of important and lasting harm to the 
general interests of the group of persons protected by the disability equality law, the umbrella 
body of the Austrian disability organisations (Österreichische Arbeitsgemeinschaft für 
Rehabilitation – ÖAR, a member of EDF) can initiate a class action on the basis of a 
recommendation by the Federal Disability Advisory Board. 
 
Since the coming into force of the Federal Disability Equality Act 2006 until the end of 2011 
there have been more than 1.000 conciliation procedures in Austria. 
 
The Federal Disability Ombudsman, which was introduced in 2006 in combination with the 
disability equality law, is an independent body. It has the task of advising and supporting 
people with disabilities in cases of discrimination as well as raising public awareness of 
problems in equality or accessibility issues. 
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Belgium 
 
In Belgium, accessibility falls mainly within the competence of the federate entities. Any 
refusal to implement the reasonable accommodation for a person with disability is a form of 
discrimination in various legislations. The equality of treatment of persons with disabilities 
and the protection against discrimination are established in the Belgian Constitution (articles 
10 and 11) and the laws made by the different levels of power.  
 
a. Accessibility legislation: its place in the legal and regulatory framework 
 
At the federal level, the anti-discrimination legislation is being implemented in the three anti-
discrimination laws of the 10th of May 2007 tending to combat certain forms of 
discriminations:  

– the general law anti-discrimination; 
– the anti-racism law; 
– the law on gender.  

 
Article 9 of the law of 10 May 2007 refers to the combat against certain forms of 
discriminations and stipulates that any indirect distinction based on one of the protected 
criteria constitutes indirect discrimination unless, in the event of indirect distinction on the 
basis of a disability, it is shown that no reasonable accommodation can be set up. Reasonable 
accommodation are appropriate measures, taken according to requirements in a concrete 
situation, to make it possible for a disabled person to reach, to take part and progress in the 
fields for which this law is in force, except if these measures impose with regard to the person 
who has to adopt them a disproportionate charge. This charge is not disproportionate when it 
is compensated adequately by measures existing within the framework of the followed public 
policy concerning disabled persons. 
 
For further information on the measures implemented by the federal government concerning 
the accessibility of transport (railway, aviation, and maritime transport) see the Belgian report 
on the UNCRPD.46 
 
Flemish Region 
 
- The Flemish Urbanisation Regulation concerning the accessibility of public buildings of 
June 5th 2009 (in effect since March 1st 2010). 
 

                                                 
46 Article 9 : « Des mesures d’accessibilité relatives au droit à la mobilité personnelle des personnes handicapées 

sont stipulées dans les contrats de gestion entre l’Etat fédéral et les trois sociétés du Groupe SNCB. Celles-ci 
s’engagent de garantir un accès équitable et non discriminatoire au transport ferroviaire et d’assurer l’utilisation 
optimale de celui-ci. Ces mesures comprennent notamment celles relatives à l’accessibilité par ascenseurs, rampes 
ou dispositifs équivalents d’un ensemble de gares. En matière de transport aérien, le règlement (CE) 
N°1107/2006 du Parlement européen et du Conseil du 5 juillet 2006 concernant les droits des personnes 
handicapées et des personnes à mobilité réduite lorsqu'elles font des voyages aériens a été transposé dans la loi 
belge et établit des règles relatives à la protection et à l'assistance en faveur des personnes handicapées et des 
personnes à mobilité réduite. Quant au droit maritime et fluvial belge, il prévoit que les personnes 
handicapées ou à mobilité réduite jouissent d'un traitement non discriminatoire et de la fourniture gratuite 
d'une assistance spécialisée à leur intention, tant dans les terminaux portuaires qu'à bord des navires, ainsi 
qu'un dédommagement financier en cas de perte ou de dégradation de leur équipement de mobilité. » 
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This regulation replaces the federal law of 1975 and is a section of the framework decree on 
the built environment. It requires that the rules on accessibility are integrated in the 
procedures to obtain a building permit or urban authorization and non-compliance with these 
rules entails the refusal of the building permit. The Regulation applies to all building and/or 
renovating activities on publicly accessible constructions or parts thereof and when a building 
permit is required for the activity or a reporting duty exists.  
 
The rules apply to new buildings, rebuilding, renovations or annexations of public buildings 
of public parts of buildings. Existing buildings are free of additional modifications as long as 
no changes are foreseen requiring a building permit. The legislation also foresees a 
compulsory advisory mechanism that will be implemented during 2012. To ensure a better 
congruity with common building practice, the regulation was slightly adapted in 2011.  
 
- The Decree holding the framework for the Flemish equal opportunities and equal treatment 
policy (July 10th 2008).  
 
This decree outlines the principles of the Flemish non-discrimination policy. It prohibits 
discrimination based on disability (among 18 other grounds), but also qualifies that the refusal 
of reasonable accommodations can be construed as discrimination.  
 
In Flanders, several complementary measures were set in place to ensure a correct 
implementation of the accessibility legislation: 

- distribution of a short brochure within the building and public sector 
- organisation of trainings for architects and civil servants working in urbanisation  
- the website www.toegankelijkgebouw.be contains the Flemish manual on accessibility.  
- ‘wenkenbladen’: These shortlists provide concrete and specific tips on how to enhance 

the accessibility of buildings and services. Some examples of ‘wenkenbladen’ are: 
banks, libraries, hotels, cultural centres, parks, playgrounds, swimming pools, 
sidewalks etc. 

 
The Flemish government also carries out general information and awareness-raising 
campaigns:  

- The campaign ‘Accessible Flanders’: this campaign wants to raise awareness of 
accessibility of public buildings. The website www.toevla.be contains information 
regarding the accessibility both of buildings, premises and tourist facilities such as 
town and city halls, schools, hotels, museums, socio-cultural centres, sports centres, 
cycle paths, footpaths and other tourist facilities.   

- Accessible events: ‘Intro vzw’ provides tailor-made advice for events (music festivals, 
sport manifestations, etc) and support in the practical build-up of the event. In 
cooperation with volunteers and specialised organizations they also provides services 
such as personal assistance, feeling chairs, “ringleiding” (type of hearing aid), etc.  

- Information point Accessible Travels: at this agency and on the website 
www.accessinfo.be (in 4 languages) travellers can find reliable information on and 
propositions of accessible holidays. 

 
Région Wallonne 
 
Any form of direct or indirect discrimination on the basis of disability is prohibited by the 
Walloon Government's Decree of the 6th of November 2008, relating to the fight against 
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certain forms of discrimination (later completed by the Decree of March 19, 2009).47  It 
stipulates, in its Article 13, that reasonable accommodations have to be carried out in order to 
guarantee the respect of the principle of equal treatment with regard to disabled persons.  
 
Since February 1999, the Walloon code of Regional planning, of Town planning and of the 
Inheritance (CWATUP) also fixed, in Articles 414 and 415, a series of rules relating to the 
accessibility of persons with mobility reduced to spaces and buildings or parts of buildings 
open to the public or for collective use.  
 
By the “Code wallon de l’Action sociale et de la Santé”, of the 21st December 2011, the 
Walloon Government takes care to ensure the full and complete participation of disabled 
persons in social and economic life, some are the origin, nature or the degree of their 
disability. The Walloon Government also provides for the implementation of such 
programmes to « rendre accessibles aux personnes handicapées les établissements et 
installations destinés au public, les lieux d’éducation, de formation et de travail ainsi que la 
voirie »’ (article 268). Furthermore, the “Code wallon de l’Action sociale et de la Santé” 
stipulates that disabled persons accompanied by assistance dogs are admitted everywhere 
except in places that have received an exemption from the authority. 
 
By its decree of 4 February 2004, the Walloon Government laid down the conditions and the 
procedures of intervention of material aid to disabled persons' integration.  
 
In concrete terms, the Walloon Agency for disabled persons' Integration (AWIPH) grants 
interventions for individual requests for installation of the residence and of the post and for 
technical aid encouraging the social and professional integration of disabled persons.  
 
Disabled persons accompanied by assistance dogs are admitted everywhere except in the 
places having received an exemption from the authority48. 
 
Various associations published booklets and guides concerning the accessibility the majority 
of which received financial support from the Ministry of social Affairs and from the Health of 
the Walloon Region.49 Moreover, the ASBL ANLH carries out a database on technical aid 
(Access AT: www.accesat.be)  
 
Lastly, the AWIPH support of the initiatives intended to disseminate information on technical 
aid. Disabled persons can obtain this information while applying to the Regional office close 
to their residence but also to the CICAT (Coordination of Information and Councils in 
technical Aid).  
                                                 
47 Ce décret se base notamment sur les principes établis dans la directive européenne 2000/78/CE portant sur la 

création d'un cadre général en faveur de l'égalité de traitement en matière d'emploi et de travail. 
48 Livre IV du Code wallon de l’Action sociale et de la Santé – volet decrétal 
49 As examples of publications:  
- The event accessible by the ASBL Year 2000  
- Tourism in Belgium for persons with mobility reduced by the Touring Club (2002)  
- The dimension accessible by the architecture school of Cambre (March 2004)  
- Accessibility by the cabinet of the Minister for social Affairs and of the Health of the Walloon Region  
- Gardens accessible to persons with mobility reduced by the ASBL Nature and Progress (2004)  
- Booklet of information on accessibility for the attention of the elected representatives, for the attention 

of the architects and for the attention of the contractors by the Cabinet of the Minister for social Affairs and of 
the Health of the Walloon Region (March 2004)  

- Reference frame on accessibility by the (CAWAB) Collective Accessibilité Wallonnie Brussels 
comprising 21 associations representative of disabled persons.  
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The CICAT and regional offices work closely with resource and evaluation centres 
specializing in technical aids, so that disabled persons can make an informed choice based on 
their needs as well as offers available on the market. 
 
German-speaking Community 
 
There are two legal bases in the German-speaking community (both are currently under 
revision):  

a. Erlass der Regierung vom 12. Juli 2007 zur Festlegung der Bestimmungen zur 
behindertengerechten Gestaltung von bezuschussten Infrastrukturen (Government 
Order of 12 July 2007 laying down the legal provisions governing facilities for the 
disabled in subsidised infrastructures): Since the effective date of the Order 
(2 December 2007), all projects covered by the Order must meet the technical 
requirements relating to facilities for the disabled if they are to be eligible for 
subsidies from the German-speaking Community. 

b. Dekret vom 19. März 2012 zur Bekämpfung bestimmter Formen von Diskriminierung 
(Decree of 19 March 2012 for combating certain Forms of Discrimination): the Decree 
is intended to implement various European directives in the German-speaking 
Community. It goes beyond the requirements of the EU directives in that it follows 
federal Belgium legislation by including additional aspects of discrimination in its 
definition of discrimination and defining both direct and indirect discrimination. 

 
The following guidelines are also available: 

1. The DPB has prepared a set of guidelines, Zugänglichkeit zum Wahlbüro! (Access to 
the polling station), which uses text, drawings and photographs to describe 
requirements for parking spaces, access ways and polling booths. 

2. Another set of guidelines is called Praktischer Leitfaden für Ausrichter von 
öffentlichen Veranstaltungen (Practical guidelines for organisers of public events), 
using drawings, photographs and text to explain how to make events accessible. 

3. The Eurecard-Label is a service card that provides proof of a disabled person's 
entitlement to the cross-border use of services and concessions in the tourism, culture 
and sports sectors  

4. The Eurewelcome-Label confirms accessibility in the sense of making visitors feel 
welcome (adopting a respectful, obliging and helpful attitude to all visitors, with or 
without special needs) and encourages greater accessibility through the voluntary 
reduction of physical barriers as an official label recognising the social benefits of a 
service as part of brand image. 

5. The DPB published on its website detailed information on the accessibility of 
buildings and public events. This is a guideline for architects and event organisers on 
how to be accessible for an as large as possible group of people and in particular for 
people with disabilities. 
 

In addition, the German-speaking Community also provides training in accessible 
construction for architects and their clients and craftspersons. The Dienststelle für Personen 
mit Behinderung (Office for People with Disabilities) inspects infrastructure projects to 
determine their accessibility.Continual efforts are also being made to raise awareness among 
private developers. 
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Brussels-Capital Region: 
La Région de Bruxelles-Capitale a mis en place un coordinateur régional en matière 
d’accessibilité globale dans la cellule égalité des chances et la diversité du ministère de la 
région de Bruxelles-capitale. Ce coordinateur conseil le gouvernement bruxellois et doit 
développer un plan d'action sur l’accessibilité globale (avec un budget de 50 000 euros). Il 
travaille en collaboration avec une plate-forme qui regroupe un grand nombre d’acteurs 
concernés (autorités publiques, associations, …) et qui a pour tâche de relayer les 
informations en la matière et de coordonner les actions nécessaires. 
 
b. General law, technical regulations and standards 
 
Flemish Region 
 
The requirements are found in the Flemish Urbanisation Regulation. This however only 
provides norms for those elements that can be read on a building plan (for e.g. height and 
width of doors, not the visual markings). The additional handbook however contains 
additional options and/or improvements (in order to go beyond what is legally required).   
 
Walloon region 
 
The requirements are found in the Walloon Code of Regional planning and heritage 
(CWATUPE, articles 414 and 415). 
 
c. Role of national, European and international standards 
 
Flemish Region 
 
Accessibility legislation in the Flemish Region makes use of CEN, EN and BIN (Belgian 
norms) standards. 
 
d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
 
Flemish Region 
 
No changes were made to the equality and antidiscrimination legislation.  
 
The ratification however did inspire the equality mainstreaming policy; in the framework of 
objectives for disability mainstreaming (created via the open method of coordination) 2 
important generic objectives were included: 
 

1. the existing legislation will be examined on its conformity with the UN Convention on 
the Rights of Persons with Disabilities; 

2. the impact of the UN Convention on the Rights of Persons with Disabilities will be 
examined for every policy domain within the Flemish Government.  

 
This framework of objectives will be evaluated at the end of 2014, and will hopefully foster 
legislative and/or policy changes where necessary.  
 
Région Wallonne 
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La Ministre de la Santé, de l’Action sociale et de l’Egalité des chances a été chargée par le 
Gouvernement wallon de réaliser un screening de la législation et de la réglementation 
wallonnes afin de vérifier que ces normes sont compatibles avec la Convention relative aux 
droits des personnes handicapées, adoptés à New York le 13 décembre 2006 et, le cas échéant, 
de procéder aux adaptations nécessaires comme le prévoit l’article 4 de ladite convention. 
 
German-speaking Community 
 
At the moment, the Government Order of the German-speaking Community dating 12 July 
2007 is under revision in order to better meet the provisions of the UN Convention of the 
Right of Persons with Disabilities. The Parliament of the German-speaking Community has 
approved a decree to combat certain forms of discrimination. It prohibits discrimination based 
on disability (among several other reasons), but also defines the refusal of reasonable 
accommodations as a form of discrimination. 
  
 
e. Services regulated for accessibility 
 
Etat fédéral 
 
Banques 
 
Ces dernières années, les banques ont pris des mesures afin de rendre leurs services plus 
accessibles aux personnes handicapées : 
 
Mesures pour les malvoyants 
 
Pour les personnes ayant des problèmes de vue, des extraits de compte en braille sont prévus 
par plusieurs banques. Ensuite, certaines institutions ont adapté leurs systèmes de PC banking 
aux personnes malvoyantes, et proposent une application qui permet de relier le système de 
PC banking à un logiciel sonore spécial et des lecteurs de cartes vocaux adaptés. Cette 
application permet aussi d’agrandir les caractères se trouvant à l’écran. 
 
Fin 2011 l’une de ces institutions a mis à la disposition de ses clients quelque 800 guichets 
automatiques avec accompagnement vocal pour les retraits d’argent. Ces guichets sont 
adaptés pour les clients ayant des problèmes de vue et qui ne peuvent donc utiliser les écrans 
tactiles. Les appareils dotés d’une technologie vocale sont reconnaissables à leur autocollant 
en braille.  
 
Accessibilité des bâtiments 
 
La législation régionale existante en la matière vise à améliorer l’accès des personnes à 
mobilité réduite aux bâtiments accessibles au public. Elle s’applique tant aux nouvelles 
constructions qu’aux rénovations nécessitant un permis d’urbanisme. L’obtention de celui-ci 
dépend du respect des dispositions de la législation en vigueur. Ainsi, un nouveau comptoir 
d’accueil doit comporter au moins une partie modulaire accessible à tous. Un espace doit être 
dégagé de part et d’autre du comptoir. Par ailleurs, une partie de celui-ci doit être plus basse. 
 
De leur côté, de nombreux guichets automatiques respectent les normes ADA (Americans 
with Disabilities Act), lesquelles permettent une meilleure accessibilité de ces guichets aux 
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moins valides. Ces normes ont notamment trait à la hauteur du clavier et de l’écran des 
appareils. Elles sont prises en compte lors de la construction des guichets automatiques. 
 
Chemins de fer 
 
Conformément au contrat de gestion de la Société nationale des Chemins de fer belge (SNCB), 
la politique d'accessibilité est élaborée en concertation avec le Conseil supérieur national des 
personnes handicapées (CSNPH). Le CSNPH est le seul interlocuteur agréé en la matière. Le 
CSNPH mène un travail de fond afin d'amener la SNCB à rendre accessible son réseau et ses 
services. Il s'agit d'un "travail de fourmis" dont les aspects concrets sont discutés au sein d'un 
groupe de travail commun à la SNCB et au CSNPH 
 
Aéroports 
  
Au niveau des déplacements aériens, Brussels International Airport (BIA) relève de la 
compétence fédérale. Le Conseil Supérieur National des Personnes Handicapées (CSNPH) a 
profité de l'entrée en vigueur de la directive européenne EU1107 pour commencer à participer 
au groupe de travail Personnes à Mobilité Réduite, mis en place par BIA. 
 
Flemish Region 
 
The Flemish Urbanisation Regulation does not regulate services as such, only the accessibility 
of public buildings. There is however a subsidization regulation in vigour in certain policy 
domains within the Flemish government that has a specific focus on accessibility. For 
example, touristic facilities can receive governmental funding only when they comply with 
the accessibility norms. Another example exists in elderly care. Elderly homes can get a 
specific accreditation when in compliance with accessibility norms. This accreditation is 
however not compulsory.  
 
Région Wallonne 
 
Le gouvernement wallon prévoit la mise en œuvre des programmes visant notamment à 
‘rendre accessibles aux personnes handicapées les établissements et installations destinés au 
public, les lieux d’éducation, de formation et de travail ainsi que la voirie’ (article 8 du décret 
du 06 avril 1995 relatif à l’intégration des personnes handicapées).  
 
L’Agence wallonne pour l'intégration des personnes handicapées (AWIPH) a mis en place un 
programme d’initiatives spécifiques destiné au financement de projets développés par des 
services experts en matière d’accessibilité et de mobilité. Ce programme a notamment pour 
objectif l’information, la sensibilisation et la promotion de l’accessibilité et de la mobilité 
auprès du grand public, des architectes, de la société civile, des entreprises, des hommes de 
métier et des autorités publiques. 
 
Par ailleurs, ce sont les articles 414 et 415 du CWATUPE50 qui définissent la liste des lieux 
soumis à la réglementation en faveur de l’accessibilité en Wallonie. 
 
                                                 
50 http://dgo4.spw.wallonie.be/DGATLP/DGATLP/pages/DGATLP/Dwnld/CWATUPE.pdf 
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f. Goods regulated for accessibility as part of a service 
 
Flemish Region 
 
There is no regulation on accessibility of goods at the level of the Flemish Region. 
 
Région Wallonne 
 
Pour l’accessibilité aux bâtiments se référer à la question e. 
 
Pour favoriser le degré d’accessibilité des média, depuis 2002, le gouvernement wallon s'est 
engagé à rendre la majorité des sites Web de la Région wallonne accessibles aux personnes 
déficientes visuelles. La mise en œuvre de cette politique a été intégrée en 2005 dans le volet 
wallon du Plan national de lutte contre la fracture numérique. On compte, pour l’instant, 27 
sites symbolisés par le label « AnySurfer » ou « BlindSurfer ». 
 
En matière de transports publics, le contrat de gestion 2005-2010 conclu entre la Région 
wallonne, la Société Régionale Wallonne du Transport (SRWT) et la Société de Transport en 
commun (TEC) prévoit, en termes d’objectifs spécifiques, la généralisation progressive des 
bus à plancher surbaissé et les quais adaptés aux personnes à mobilité réduite.  
 
Plus particulièrement, le groupe TEC s’est engagé à exécuter le plan de renouvellement du 
matériel roulant, adopté par le Conseil d’administration de la SRWT du 7 octobre 2004, en 
acquérant notamment systématiquement des bus répondant aux normes d’accessibilité 
optimale.  
 
g. Goods regulated for accessibility 
 
Flemish Region 
 
There is no compulsory regulation for the accessibility of manufactured goods. However EU-
norms (BIN, EN and CEN) are enforced on a voluntary basis – with the exception of elevators 
in publicly accessible buildings, which are required to comply with EU-norms.  
 
The Flemish Regulation on accessibility of public buildings does however foresee norms for 
doors as well as for parking places.  
 
The ‘wenkenbladen’ (documents that provide concrete and specific tips on how to enhance the 
accessibility of buildings and services) can be a useful tool. Some examples of 
‘wenkenbladen’ are: banks, libraries, hotels, cultural centres, parks, playgrounds, swimming 
pools, sidewalks etc. 
 
h. Enforcement of accessibility legislation 
 
Flemish Region 
 
The regulation enforces certain criteria to obtain a building permit. If the building plans do 
not comply with the legislation, the permit is not granted. If later on it is shown that these 
adaptations with regards to accessibility were not put in place, the general sanctions of 
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building violations apply. These can be a financial penalty, administrative sanctions or 
remedial actions (restore the original state (break down) or execute certain adaptations). 
 
Région Wallonne 
 
Pour porter plainte pour discrimination ou simplement pour s’informer, il est possible de 
s’adresser directement à l’un des 12 Espaces Wallonie51 qui sont désormais compétents pour 
entendre et traiter les plaintes pour discriminations en apportant une information claire et 
directe.  
 
L’AWIPH analyse les contrats de gestion des autres Organismes d’Intérêt Public (OIP) 
wallons en termes de prise en compte des besoins des personnes handicapées. C’est ainsi que 
depuis peu, l’AWIPH a relevé que  le service public wallon de l'emploi et de la formation 
(FOREM) a édité sur son site Web une page spécifique « Travail et Handicap » ; l’entièreté 
du site a obtenu le label ‘AnySurfer’. L’Agence wallonne à l'exportation et aux 
investissements étrangers (AWEX) dispose notamment d’un immeuble totalement accessible 
et de mobiliers de bureau adaptés. Le Fonds du Logement des familles nombreuses de 
Wallonie (FLW) a également obtenu le label ‘AnySurfer’ pour son site Web.  
 
Le Port automne de Liège a été attentif à l’accessibilité de ses dernières acquisitions 
immobilières. Des actions sont également entreprises afin d’améliorer l’accessibilité du port 
de plaisance. Dans le cadre de l’organisation de réunions avec les riverains des sites dont elle 
a la charge, la Société publique d'aide à la qualité de l’environnement (SPAQUE) reste 
attentive à trouver des lieux de réunion accessible à tous. L’ensemble des locaux de la Société 
wallonne des aéroports (SOWAER) est accessible aux personnes à mobilité réduite.  
 
Dans le cadre du programme «Destination 2015» proposé par le Commissariat général au 
Tourisme et Wallonie-Bruxelles Tourisme apparait une action spécifique intitulée "Tourisme 
pour tous - Accessibilité pour les PMR". Cette action comporte un double enjeu: clarifier les 
informations et rendre le secteur touristique davantage accessible. 
 
Par ailleurs, L’AWIPH et la Commission Wallonne de la Personne Handicapée ont participé 
activement aux consultations officielles opérées en 2011 et en 2012 dans le cadre des 
révisions du CWATUPE (Code wallon de l’Aménagement du Territoire, de l’Urbanisme, du 
Patrimoine et de l’Energie) et du Code wallon du logement. 
 
Enfin, dans le cadre du plan global d'égalité des chances approuvé par le Gouvernement 
wallon le 24 février 2011, il a été prévu de désigner des personnes de contact dans chacune 
des administrations pour veiller à la prise en compte des besoins des personnes en situation de 
handicap, notamment en matière d’accessibilité. 
 
German-speaking Community 
 
An examination regarding the fulfilment of the accessibility requirements is conducted by a 
jury before granting the project. The jury consists of a representative of the ‘Dienststelle für 
Personen mit Behinderung’ (DPB) and an external expert, both designated by the 
                                                 
51 http://www.wallonie.be/vlw/n-14-decembre/les-essentiels/vous-etes-discrimine-e.html 
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management board of the DPB. An additional member is a civil servant of the Ministry of 
German-speaking Community.   
 
i. Non-compliance and litigation 
 
Flemish Region 
 
Non-compliance with accessibility or the lack of reasonable accommodation can be construed 
as a manifestation of discrimination before the court on the basis of the decree holding the 
framework for the Flemish equal opportunities and equal treatment policy of 10 July 2008.  



 

 132

Bulgaria 
 
In December 2007 the Council of Ministers of the Republic of Bulgaria adopted a strategy on 
providing equal opportunities for people with disabilities 2008 – 2015, which is consistent 
with the European tendencies regarding equal treatment. The main goals of the strategy 
served as a basis for the drafting of an action plan on providing equal opportunities for people 
with disabilities 2008 – 2009, including planned activities in the fields of rehabilitation and 
social integration, persons in charge and deadlines for implementation. 
 
One of the goals of the strategy and the action plan is the establishment of an environment, 
adapted to the needs of people with disabilities, which includes rendering public, residential 
buildings, outdoor areas and workplaces wheelchair-accessible, provision of accessible 
transport and accessible information and communications.  
 

a. Accessibility legislation: its place in the legal and regulatory framework 
 
There are legal provisions in the Integration of people with disability Act, Spatial 
Development Act and Protection against Discrimination Act.  There are norms in the fields of: 
architectural environment, accessible transport, tourism, and information and communications.  

 
The Protection Against Discrimination Act, in  article 5, states that “Harassment on the 
grounds referred to in Article 4 (1) 52 , sexual harassment, incitement to discrimination, 
persecution and racial segregation, as well as the building and maintenance of an architectural 
environment hampering the access to public places of people with disabilities shall be 
considered discrimination.” 

 
The rules on the provision of an accessible living and architectural environment are regulated 
in detail in the Integration of People with Disabilities Act. The above mentioned law contains 
a section with rules on the spatial development of urban territories for the population, 
including people with disabilities. It is an obligation of the Ministry of Regional Development 
and Public Works to create conditions for accessible living for disabled people. It is an 
obligation of the Transport Ministry to make transport services wheelchair-accessible. 
Auxiliary means, devices and facilities as well as medical products for people with disabilities 
are provided by the Social Assistance Agency. One of the obligations of the State Agency for 
Youth and Sports and the Ministry of Education and Science is to create, in cooperation with 
the municipalities, the sport federations and the sport clubs, conditions for social integration 
of people with disabilities. The Culture Ministry, in cooperation with the municipalities, is 
obliged to provide conditions for integrating disabled people in the area of culture. The 
municipalities, within their competence, are responsible for providing accessible living and 
architectural environment, while the Bulgarian National Television, the Bulgarian National 
Radio and the Bulgarian News Agency are obliged to provide information, accessible for 
people with disabilities. 
 
In connection with the provision of labour conditions and civil service positions for people 
with disabilities, the Civil Servants Act stipulates that the appointment body shall provide 
                                                 
52 Article 4 (1) - Any direct or indirect discrimination on grounds of gender, race, nationality, ethnicity, human 
genome, citizenship, origin, religion or belief, education, convictions, political affiliation, personal or social 
status, disability, age, sexual orientation, marital status, property status, or on any other grounds established by 
law or by an international treaty to which the Republic of Bulgaria is a party, shall be banned. 
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access for people with disabilities to the buildings, where the administration works, by 
overcoming the respective architectural and other barriers. Six test centres have been 
established in the country: in the cities of Sofia, Varna, Plovdiv, Bourgas, Veliko Turnovo 
and Montana. The tests are computer-based and are held in real time. Candidates with visual 
impairment sit for the exam in specially-equipped halls with screen reader and speech 
synthesizer while sign language interpretation is provided for people with hearing impairment 
and the test is held in wheelchair accessible halls. 
 

b. General law, technical regulations and standards 
 

There are requirements in legislation like the Integration of people with disabilities Act, the 
Spatial Development Act, the Ordinance for accessible architectural environment with clear 
standards and also the Protection against discrimination Act.  
 
The main guidelines in the Republic of Bulgaria regarding the provision of physical access to 
public buildings and areas as well as to residential buildings are contained in Ordinance No. 4 
on the Provision of Accessible Environment in Urban Territories. 

 
c. Role of national, European and international standards 
 

The Republic of Bulgaria has undertaken all necessary measures at national level for the 
implementation of Regulation (ЕC) No. 1107/2006 concerning the rights of disabled persons 
and persons with reduced mobility when traveling by air as administrative and criminal 
liability is envisaged for the people having violated the requirements of the regulation. The 
Commission for the Protection of Competition monitors the fulfillments of the commitments 
of the tour operators and the tourist agents under Regulation (ЕC) No. 1107/2006 in its 
capacity of a national body in charge of the implementation of this regulation.                   
 
In air transport, there are effective requirements regarding airport infrastructure and multiple 
requirements for accessibility for people with disabilities are implemented at community and 
national level. 
 
There are provisions for the implementation of Regulation (EO) N1371/2007of the European 
Union for rights and obligations of travelers.     
 

d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
 

The Republic of Bulgaria ratified the UN CRPD on 26 January 2012 and there is an expert 
group elaborating a biannual action plan for its implementation, which may include measures 
of legislative changes; these will be connected to accessibility to some extent. The draft action 
plan has to be finished in 6 months period. 
 

e. Services regulated for accessibility 
 

The Ordinance on Administrative Servicing contains a requirement under which the 
administrations shall provide convenient and easy access for people with disabilities to the 
administrative servicing unit by adapting service premises and the access to them. For 
example, the desks for administrative servicing at the head office of the Maritime Shipping 
Administration Executive Agency and the territorial units in the cities of Varna, Rousse, 
Bourgas and Lom have been made wheelchair accessible. A portal for blind people has been 
created within the official website of the Transport Ministry. 
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The Transport Ministry, within its competences, has drafted a special programme, Generally 
Accessible Transport, on the provision of wheelchair accessible transport. The programme is 
implemented through the Road Administration Executive Agency and the Railway 
Administration Executive Agency, in coordination with the Finance Ministry, as its main goal 
is providing greater access for people with disabilities to transport services. With a view to 
achieving the above goal, the losses upon intra and intercity carriage are covered under the 
national budget while carriers are compensated for free of charge travel and reduced fares for 
certain groups of citizens, including people with disabilities, within the executive budget. 

 
f. Goods regulated for accessibility 

 
There is Consumer Protection Act which regulates the protection of consumers, the powers of 
State bodies and the activity of consumer associations in this area. The purpose of this Act is 
to ensure protection of the fundamental consumer rights. There is a Commission for 
Consumer Protection which organizes National campaigns for safety of the products.  
 
According to Article 168 on Medicinal Products in the Human Medicine Act the packaging of 
a medicinal product shall consist of immediate and/or outer packaging and of a patient 
brochure. When a medicinal product is allowed for use, its name on the outer packaging, the 
pharmaceutical form and the content of the active substance per dosing unit shall also be 
printed in Braille. 
 

g. Enforcement of accessibility legislation 
 

In the Protection against discrimination Act there is stated that a refusal to provide goods or 
services, as well as the provision of goods and services of a lower quality or on less 
favourable  terms on the grounds referred to in Article 4 (1) shall not be allowed. 
 
The Commission for Protection against Discrimination shall: 
- ascertain violations of this or other Acts regulating equal treatment, the perpetrator of the 
violation and the aggrieved person; 
- decree prevention and termination of the violation and restoration of the original situation; 
-  impose the sanctions envisaged and implement administrative enforcement measures; 
- issue mandatory directions for compliance with this or other Acts regulating equal treatment 
and etc. 

 
There are fines in many legislative pieces as it is stated for example in the Integration of 
people with disabilities Act etc. In the Protection against discrimination act measures are 
administrative.    

 
 

h. Non-compliance and litigation 
 
There is an Ombudsman Act which regulates the legal status, organization and activities of 
the Ombudsman. The Ombudsman shall intervene by the means provided for in this Act, 
when citizens' rights and freedoms have been violated by actions or omissions of the State and 
municipal authorities and the administrations thereof, as well as by the persons commissioned 
to provide public services. 
 
Complaints and alerts to the Ombudsman may be submitted by natural persons, irrespective of 
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their citizenship, gender, political affiliation, or religious beliefs. Complaints and alerts may 
be written or oral, and may be submitted in person, by post or by other conventional means of 
communication. 
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Cyprus 
 
a. Accessibility legislation: its place in the legal and regulatory framework 
 
The rights of persons with disabilities for access to goods and services are protected in Cyprus 
by the general law “The Persons with Disabilities Law 2000-2007”. In particular, under 
Article 6 of this law, unequal treatment of a person - based on disability and being unjustified 
- for the provision of goods, facilities and services is considered to be discrimination.  
 
Apart from the above general law, the right of persons with disabilities to accessibility is also 
protected in specific national laws: 
 
- Public Buildings: Regulation 61.H of the Construction of houses and roads legislation 

(1999) whereby all new buildings should be accessible to persons with disabilities. 
Responsible for the control of good implementation are the local authorities, by whom 
no building permit is issued unless is the plan abides by the regulation.  

- Telecomunications: 2004 Law for the Regulation of Electronic Communications and 
Postal Services. 

- Health Services: 2001 – 2006 Law for the Use of Medicines. 
- Sea Transport Services: 2004 Law for Merchant Shipping. 
- Elevator requirements: 2002 Law for Basic Requirements for Specific Goods. 
- Television and Radio Information: 1998-2011 Law for Radio and Television Stations. 
- Employment to the Wider Public Sector: 2009 Law for the Recruitment of Persons with 

Disabilities in the Wider Public Sector; 1988 Law for the Recruitment of Blind Trained 
Telephone Operators in the Public Sector.  

- Public Education: The Law for Education and Training of Children with Special Needs 
113(I)/1999 is the legislative framework which regulates all matters regarding the 
education of children with special educational needs (SEN) attending public schools. 
Children with disabilities are entitled to “free appropriate public education” along with 
students who are not disabled; the state is responsible for making education as well as 
schools accessible to them. There is also a 2006 Law for the Conduct of University 
Induction Examinations and the provision of reasonable adjustments. 

- Social Protection: Various Laws for the provision of financial assistance, allowances, 
pensions etc.  

- Public Procurement: 2006 Law for Public Contracts for Goods and Services. 
 
b. General law, technical regulations and standards 
 
As explained in point a., the general law “The Persons with Disabilities Law 2000-2007” 
provides (article 6) for general accessibility requirements regarding equal treatment of persons 
with disabilities in the fields of provision of goods and services. In article 7 it also states the 
requirement for compliance with the technical requirements for public transport as defined in 
specific law and regulations; Furthermore, in article 8, the Law provides for accessibility 
requirements in the fields of telecommunications and information. 
 
A new legislation concerning the EU directive for safety in use and accessibility of the 
buildings is under process to be adopted. A Guide of about 80 pages for the “Safety in use and 
Accessibility” of the built environment is about to be issued, including technical regulation 
and technical standards. A special Annex is included, concerning schools, banks, hotels and 
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touristic settlements, restaurants and cafeterias, beaches. There is an annex concerning 
pavements and walkways. 
 
c. Role of national, European and international standards 
 
All national regulations developed keep up with the European standards. All projects financed 
through the Structural Funds are monitored and approved by the Accessibility Bureau of the 
Ministry of Communications and Works, so as to comply with the latest European 
accessibility requirements and an Accessibility Certificate is issued.   
 
d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
 
The ratification by the Republic of Cyprus of the UN Convention on the Rights of Persons 
with Disabilities has not yet led to any changes in accessibility legislation.  
 
A new legislation concerning the protection of the parking places for Blue badge holders is 
under preparation. The legislation concerns all parking places both in public and private 
buildings and provides for a higher fine than the existing one.  
 
In addition, the existing 1999 Regulation for Construction of houses and roads is under 
amendment process in order to be harmonised with the EU directive concerning the “safety in 
use and accessibility of buildings” which comprises very detailed accessibility requirements.  
 
e. Services regulated for accessibility 
 

o Public Health 
o Public Education 
o Employment 
o Social Protection (financial assistance, pensions, allowances etc) 
o Public buildings 
o Public buses 
o Airport services 
o Sea transport services 
o Hotels 
o Telecommunications 
o Television and Radio Information 
o Public Procurement 

 
f. Goods regulated for accessibility as part of a service 
 
The Ministry of Education and Culture following the directive of the aforementioned 
legislation provides the following: 
 
Access to school buildings 
 

• Schools increase access for individual pupils by making ‘reasonable adjustments’.  
For instance, lessons are held on the ground floor if one of the pupils uses a 
wheelchair and the school does not have a lift. 

• Other changes to the physical environment that schools make to increase access 
include: lighting and paint schemes to help visually impaired children, lifts and 
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ramps to help physically impaired children, carpeting and acoustic tiling of 
classrooms to help hearing impaired pupils. 

• The state provides transportation to all disabled children who do not attend 
neighbouring schools.  

• In many cases the vehicles used for transportation have the relevant equipment to 
suit the child's needs. 

• Assistants are also provided on school transport if needed. 
• The Ministry of Education and Culture also provides schools with special 

equipment such as wheelchairs, walking aids etc. to be used by disabled children. 
 
Access to the curriculum  
 

1. The curriculum is made accessible with the use of assistive technology.  Examples 
of technology that children with SEN use include: touch-screen computers, 
joysticks and trackerballs, easy-to-use keyboards, interactive whiteboards, text-to-
speech software, Braille-translation software, software that connects words with 
pictures or symbols etc. 

2. Information that is normally provided in writing (such as handouts, timetables and 
textbooks) is made more accessible by providing it in Braille, in large print, on 
audiotape, using a symbol system. 

3. Lessons provide opportunities for all pupils to achieve and are responsive to pupil 
diversity. 

4. Sign language interpreters are provided to deaf children who need it. 
5. Teachers allow additional time to disabled pupils to finish an exam, or use 

equipment in practical work. 
6. Teachers allow for the mental effort expended by some disabled pupils, for 

example using lip reading. 
7. Home schooling by special educators or classroom teachers is also available if a 

child cannot go to school because of health problems. 
8. School visits, are made accessible to all pupils irrespective of impairment. 
9. Other adjustments that help children to have better access to the curriculum 

include: changes to teaching and learning arrangements, classroom organisation, 
timetabling and support from other pupils. 

 
g. Goods regulated for accessibility 
 
Buses, tactile pavement plaques, elevators, W.C. equipment, automatic doors, special ramps, 
parking areas, wheelchairs are regulated for accessibility. 
 
h. Enforcement of accessibility legislation 
 
The Technical Services of the Local Authorities are responsible for the control of good 
implementation of the Construction Regulations during application for construction licence 
procedure.  
In the new regulation in process, of “safety in use and accessibility”, an accessibility 
statement in the form of detailed questionnaire concerning accessibility requirements would 
be necessary. This way the architects are informed and at the same time they are committed in 
applying accessibility in to their projects. 
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If there is a complaint about any misuse concerning accessibility, the local authority is 
responsible to restore it. 
 
i. Non-compliance and litigation 
 
Any citizen with disabilities can bring a case on non-compliance with accessibility provisions 
to court according to the general law “The Persons with Disabilities Law 2000-2007”. Article 
9 of the law provides that any person that without reasonable cause acts or fails to act in a 
manner which amounts to discrimination against a person with disabilities shall be guilty of 
an offence punishable with a fine up to €6.800 or with imprisonment not exceeding six 
months or with both sentences. In the case of a legal entity committing discrimination the fine 
can be up to €11.960.   
 
Also, any persons with disabilities or an organisation representing persons with disabilities 
can bring a case of discrimination because of non compliance with accessibility provisions to 
the Office of the Ombudsman and Protection of Human Rights which can issue 
recommendations for corrective actions. 
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Czech Republic 
 
a. Accessibility legislation: its place in the legal and regulatory framework 
 
With the active cooperation of organisations of persons with disabilities, in the past fifteen 
years numerous laws have entered into force which have created a solid legislative framework 
to ensure accessibility and use not only for public buildings, but also transport infrastructure 
and vehicles intended for public transport.  
 
In connection with the creation of a barrier-free environment, certain basic regulations are 
worth mentioning, in particular the Building Act53 and its Implementing Decrees.  
 
The Building Act features significant modifications compared to previous provisions; barrier-
free solutions and usage of buildings are recognised to be in public interest. The Building and 
Construction Authority can, under the provisions of the Act, order the owner of the 
construction, building site or developed area to arrange for its barrier-free access and usage. 
In addition, only such products, materials and constructions may be used in the building 
which will enable the due usage of the building including its barrier-free usage if the building 
has been designed as such.  
 
The Implementing Decree on Building Documentation 54  comprises conditions and 
requirements for clearly defined and controllable solutions of buildings in terms of barrier-
free access and usage by persons with limited mobility and orientation, both in the text as well 
as drawings sections. 
 
The Decree on General Land Use Requirements55 determines conditions for designing public 
areas so as to allow their barrier-free usage. 
 
The Decree on General Technical Requirements for Barrier-Free Usage of Constructions56 
specifies general technical requirements for buildings and their parts so as to ensure their 
usage by persons with mobility related, visual, hearing and mental disability, the elderly, 
pregnant women, and persons accompanying a child in a pram or a child under the age of 
three.  
 
On 14 July 2004, the Czech Government adopted the Governmental Plan for Funding the 
National Development Programme Mobility for All 57 . This programme focuses on the 
elimination of barriers in transport and buildings intended for public usage implemented 
before the date of entry into force of the Building Act which imposed the duty of barrier-free 
access.  
 
The programme aims to create continuous and coherent barrier-free access routes in cities and 
municipalities so as to improve the accessibility of transport and buildings for persons with 
disabilities. In the programme, an invitation to submit plans for barrier-free access routes is 
announced twice a year. The plans are discussed and assessed by the Steering Committee and 
Assessment Committee of the programme. In its meetings, the Steering Committee, consisting 

                                                 
53 Act No. 183/2006 Coll., on Special Planning and Building Code, as amended. 
54 Decree No. 499/2006 Coll., on Building Documentation. 
55 Decree No.501/2006 Coll., on General Land Use Requirements. 
56 Decree No. 398/2009 Coll., on General Technical Requirements for Barrier-Free Usage of Constructions. 
57 Resolution of the Government of the Czech Republic of 14 July 2004 No. 706. 
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of representatives of each department, deals not only with the evaluation of plans but also 
with issues of the concept, promotion and funding of the whole programme. 
 
For the section of the Ministry of Culture, an obligation results from the Resolution to provide 
funding of investment undertakings in 2009 - 2015 leading to the elimination of barriers in the 
buildings of cultural facilities, i.e. in the buildings of museums, art galleries, theatres, cinemas, 
etc. amounting to approximately CZK 10 million annually.  
 
The promotion of accessibility of cultural services for persons with disabilities is regarded a 
priority even in the fundamental strategic document for libraries, the Library Development 
Concept 2004 – 2010. The measures are implemented both in form of the continuous funding 
of the Library and Printing Office for the Blind K. E. Macana, a contributory institution of the 
Ministry of Culture, and by announcing grant tenders. 
 
The scope of activity of the Ministry of Regional Development includes the programme 
"Barrier-Free Municipalities" whose purpose is to provide state support to investment and 
non-investment plans concerning the elimination of barriers in the buildings of urban and 
municipal authorities and in the social care facilities incorporated in the all-embracing chains 
of barrier-free routes in municipalities and cities. The state support is a system of investment 
or non-investment subsidies covering up to 50 % of the actually incurred costs of the 
undertaking in the relevant year.  The following activities are referred to in particular: 
 

- elimination of barriers in entrances and exits of buildings, 
- elimination of barriers inside buildings, 
- barrier-free adjustments of sanitary and social facilities in public premises, 
- acquisition and application of lifting and transport technologies and systems. 

 
In conformity with the conditions leading to the elimination of barriers to accessibility for 
persons with disabilities, police stations and additional premises used by the Czech Police 
have been subjected to gradual adjustments as well. Older premises of the district departments 
of the Czech Police which have not been adjusted yet are equipped with button signalling for 
persons with limited mobility and orientation leading to the office of the supervisor or 
security guard.  
 
While renovating premises such as the previously and newly established contact and 
coordination centres, barrier-free entrances are built and parking space provided. In the 
existing premises, entrance doors are being adjusted, additional entrance platforms installed 
where the construction allows, and entrances for persons with disabilities are signed 
accordingly.  
 
Premises of service rooms must be adjusted for internal communication, including the 
appropriate equipment for contact with persons with disabilities. Moreover, the venues 
designed for imparting information to the public must be equipped, besides other things, with 
induction loop system and signed with the international symbol of hearing disability.  
  
Within the administration of the Ministry of Industry and Trade, legislative regulations were 
issued in recent years to institutionalize testing of aids and devices, and certification of 
selected products for buildings and constructions.  
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Regarding transport structures, the principle of non-discrimination focuses mainly on 
accessibility of transport routes for passengers with limited mobility and orientation. 
Solutions of all constructions in terms of their barrier-free accessibility and usage are 
contained in Implementing Decrees to the Building Act58. Issues of the barrier-free usage 
have also been incorporated in technical standards: ČSN 73 6110 Design of Local 
Communications (2006), ČSN 73 6425 Bus, Trolleybus and Tram Stops, Part 1: Design of 
Stops (2007). 
 
The Ministry of Transport has participated actively in the preparation of the European 
Parliament and of the Council Regulation on the Rights of Passengers in Bus and Coach 
Transport59 which will come into force on 1 March 2013. This Regulation is, inter alia, 
targeted at persons with limited mobility in consequence of disability, and it was adopted with 
a view to enabling such persons to travel by bus and coach at a comparable level with other 
citizens.  
 
In railroad transport, the accessibility for persons with disabilities is incorporated in all 
programmes. By construction, update or renovation, the railroad constructions are designed 
and realized so as to meet the requirements of barrier-free accessibility according to the 
Decree on General Technical Requirements for Barrier-Free Usage of Constructions60.  
 
The update and operation of nation-wide railways incorporated in the European rail system 
are subject to principles of the directly applicable EU regulation which is the Commission 
Decision on Technical Specifications for Interoperability Relating to Persons with Limited 
Mobility and Orientation in Trans-European Conventional and High-Speed Rail System61. 
 
Mobility issues as such, including recommendations how to solve issues of mass transport 
(low-floor means of transport, equipment of stops, or traffic islands, adjustment of pavements 
and other movable or immovable facilities of cities and municipalities to suit persons with 
disabilities) are the subject of "Mobility Issues in an Aging Population" published by the 
Centre for Traffic Research and designed for staff of state administration62.  
 
The right to equal treatment and the prohibition of discrimination are defined by the Anti-
Discrimination Act63. Paragraph 3 of Article 2 understands direct discrimination as such 
action or inaction, where an individual is treated less favourably than another person is treated 
or would be treated in a comparable situation, on the basis of race, ethnic origin, nationality, 
gender, sexual orientation, age, disability, religion, belief or opinion. Moreover, paragraph 5 
determines discrimination as the action of treating an individual less favourably on the basis 
of her or his alleged origin as set out in paragraph 3. 
 

                                                 
58 Implementing Decree No. 398/2009 Coll., No. 499/2006 Coll., No. 501/2006 Coll., No. 503/2006 Coll. to Act 

No. 183/2006 Coll., on Special Planning and Building Code, as amended. 
59 Regulation (EU) No 181/2011 of the European Parliament and of the Council of 16 February 2011 concerning 

the Rights of Passengers in Bus and Coach Transport and amending Regulation (EC) No 2006/2004. 
60 Decree No. 398/2009 Coll., on General Technical Requirements for Barrier-Free Usage of Constructions. 
61  Commission Decision 2008/164/EC of 21 December 2007 concerning Technical Specifications of 

Interoperability Relating to Persons with Reduced Mobility in Trans-European Conventional and High-
Speed Rail System.  

62 Published by NOVPRESS, Brno, ISBN-978-80-87342-05-3. 
63 Act No. 198/2009 Coll., on Equal Treatment and on Legal Means of Protection against Discrimination and on 

Amendment to Some Acts, as amended. 
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Afterwards, paragraph 2 of Article 3 of the referred Act defines indirect discrimination on the 
basis of disability also as the refusal or omission to take appropriate measures to enable the 
person with disability to access a certain job, to carry out certain work tasks or functional or 
other procedures at work, to utilise vocational counselling, or to participate in other 
specialized learning, or to take advantage of services intended for the general public, unless 
such measure would impose a disproportionate burden. 
  
While making a decision whether a particular measure does not impose a disproportionate 
burden, in particular the level of merit is taken into consideration which the implementation 
of the given measure will bring to persons with disabilities, the acceptability of the financial 
burden of the measures for individuals or legal entities who are in charge of such 
implementation, the availability of financial and other assistance to give effect to the 
measures, and the eligibility of alternative action to meet the needs of persons with disabilities. 
A measure is not considered to impose a disproportionate burden if an individual or a legal 
entity is obliged to give effect to such measure under special regulation. 
 
b. General law, technical regulations and standards 
 
Please see point a. above. 
 
c. Role of national, European and international standards 
 
Current Czech legislation in the field of the barrier-free use of building is entirely comparable 
with the standards in force in EU countries. 
 
d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
 
An important step helping to improve accessibility was the approval of an amendment to the 
Act on Public Administration Information Systems taking into account the needs and 
requirements of persons with disabilities. This Act was implemented by a decree on the form 
of disclosure of information related to public administration by means of websites for people 
with disabilities, which defined accessibility rules in detail.  
 
1 April 2011 was the effective date of the Government Regulation on the Determination of 
Minimum Values and Indicators for Quality and Safety Standards and on the Proving Method 
in Connection with the Provision of Public Services in Passenger Transport 64 , which 
implements the Act on Public Services in Passenger Transport65 and defines the share of 
vehicles in public transport which must allow the transport of persons with limited mobility 
and orientation. The purpose is to enhance access for persons with disabilities to public 
transport provided by the state, regions or municipalities.  
 
The Department of Transport, in cooperation with the Road and Motorway Directorate of the 
Czech Republic provides barrier-free usage of motorway and speedways constructions in 
places accessible to pedestrians, which means in particular rest areas and the surroundings of 
emergency call boxes, as part of its competence of a Special Building and Construction 

                                                 
64 Government Regulation No. 63/2011 Coll. on the Determination of Minimum Values and Indicators for 

Quality and Safety Standards and on the Proving Method in Connection with the Provision of Public 
Services in Passenger Transport. 

65 Act No. 194/2010 Coll., on Public Services in Passenger Transport and on Amendment to Some Acts, as 
amended. 
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Authority for the respective land communications. The review of norms, technical regulations 
and model sheets of land communications concerning the issues of barrier-free usage of land 
communications are prepared in cooperation with the appointed representatives of non-
governmental organizations, in particular with the Czech National Disability Council. 
 
Since 2009, the barrier-free usage of the premises of schools and school facilities has been 
regulated by a separate Decree of the Ministry of Regional Development on General 
Technical Requirements for Barrier-Free Usage of Constructions66.  
 
The scope of activity of the Health Department includes Decree on Requirements for Material 
and Technical Equipment of Health Care Facilities67 which determines, in addition to the 
above conditions, that the basic operating areas of inpatient departments must be equipped so 
that they can be used by patients with limited mobility and orientation.  
 
e. Services regulated for accessibility 
 
Please see above. 
 
f. Goods regulated for accessibility as part of a service 
 
Please see above. 
 
g. Goods regulated for accessibility 
 
Please see above. 
 
h. Enforcement of accessibility legislation 
 
The administration examines accessibility requirements before granting permits or allowing 
marketing of products.  
 
i. Non-compliance and litigation 
 
Non-compliance of accessibility legislation could be brought to court or to other relevant 
bodies by individuals, NGO's, public authorities, state bodies etc. 
 

                                                 
66 Decree No. 398/2009 Coll., on General Technical Requirements for Barrier-Free Usage of Constructions. 
67 Decree No. 221/2010 Coll., on Requirements for Material and Technical Equipment of Health Care Facilities. 
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Denmark 
 

a. Accessibility legislation: its place in the legal and regulatory framework 
 
In Denmark accessibility is covered by the legal and regulatory framework.  
 
For instance, for electronic communication networks and services the designated Universal 
Service Provider must provide, in accordance with sections 6 – 8 of the Executive Order 701 
of 26 June 2008 on Universal Service, a number of specified services for disabled end-users 
on further specified terms and conditions. These services include a text telephony service and 
a related 24-hour call center. The pricing of USO-products for disabled end-users is regulated. 
Provision of public pay telephones is regulated in section 6 of the Electronic Communications 
Networks and Services (ECNSA) and Executive Order 710 of 25 July 1996. There is a 
specific provision allowing the use of hearing-aids in the executive order. 
 
For passenger ships, MSC/Circ.735 “Recommendation on the design and operation of 
passenger ships to respond to elderly and disabled persons’ needs” is mandatory. 
 
In Denmark, accessibility to buildings is regulated through building legislation (the Building 
Act and Danish Building Regulations), which covers new building, refurbishment and 
renovation of existing buildings. The Danish Building Regulations are regularly updated.  
 
Stricter accessibility requirements in connection with conversions in existing buildings were 
introduced in 2008, making such buildings subject to the requirement of level-free access, etc.  
With effect from 2 February 2008, the 2008 Buildings Regulations introduced a host of new 
requirements for accessibility for persons with disabilities, and existing accessibility 
requirements were significantly tightened.  
 
The Building Regulations list the following requirements:  

 level-free access to all units on the entrance floor of a building  
 level-free access to all units on the floors of a building, parking spaces for 

people with disabilities, accessible passage from the car park to the building  
 disabled toilets (open to the public)  
 lifts that can be operated by people in wheelchairs  
 induction loop systems in rooms with common activities, mobile/wireless 

induction loops or other forms of installations (e.g. in conference rooms and at 
desks)  

 establishment of wheelchair spaces at permanently mounted spaces  
 available signs and information in buildings  

 
Further, several projects have been started at the Danish Building Research Institute (SBi), 
generally to help determine the extent to which it can be ensured that already existing 
provisions on accessibility are observed, so that accessibility to buildings is enhanced and 
improved. Thus, the projects are to be part of an overall assessment of whether additional 
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tools for observing accessibility provisions can improve accessibility to buildings for persons 
with disabilities.  
 
The Building Regulations requirements on accessibility also apply for publicly subsidised 
housing as regulated in the Danish Act on Social Housing, etc. The Act sets out special 
requirements for housing accessibility, and funding is annually earmarked for refurbishing 
existing housing with a general view to increasing housing accessibility in the sector. To this 
end, a project has been launched to map accessibility in the more than 550,000 homes in the 
social housing sector. The project is presented on the Internet portal, www.danmarkbolig.dk. 
In the portal, persons with disabilities can find information on the accessibility of individual 
homes, and thus obtain help to find the homes best suited to their disabilities.  
 
The Act on Social Housing, etc. lays down specific provisions on layout and design of social 
housing for persons with disabilities.  
 
For more information in English about accessibility and article 9 in a Danish context: 
http://www.sm.dk/Temaer/sociale-
omraader/Handicap/Documents/Engelsk_FNs_rapport_22082011.doc.pdf 
 
 

b. General law, technical regulations and standards 
 

In relation to accessibility of electronic communication networks and services, the European 
Universal Service Directive 2002/22/EC as amended by Directive 2009/136/EC has been 
implemented in the Danish Act no. 169 of 3 March 2011 on Electronic Communications 
Networks and Services (ECNSA). 
 
Se above regarding the Building Regulation. 
 

c. Role of national, European and international standards 
 

For ships IMO standards are used. If there are no IMO standards for a subject, the Danish 
government would propose development of an international standard. 

 
d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
 

As mentioned in “State of play” the only change in legislation found to necessary before the 
ratification was an amendment to make sure that Denmark met the provisions of Article 29 of 
the Convention, which require state parties to guarantee persons with disabilities political 
rights and the opportunity to enjoy them on an equal basis with others.  

In 2010 the requirement of accessible signs and information was introduced in connection 
with the implementation of the UN Convention on the Rights of Persons with Disabilities. 
Further, the Danish Building Research Institute performs a range of communications tasks on 
the building legislation on behalf of the Danish Enterprise and Construction Authority. The 
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tasks include advisory services, knowledge dissemination and preparation of directions, 
instructions and checklists.  

e. Services regulated for accessibility 
 

Services regulated for accessibility include a text telephony service and a related 24-hour call 
center. There are provisions for public pay telephones, as well as for passenger transport in 
passenger ships. 

 
For more information in English about accessibility and article 9 in a Danish context: 
http://www.sm.dk/Temaer/sociale-
omraader/Handicap/Documents/Engelsk_FNs_rapport_22082011.doc.pdf 

 
f. Goods regulated for accessibility as part of a service 

 
The Universal Service Provider for electronic communication networks and services (point a.) 
provides hardware and software needed to use the text telephony service. 
Passenger ships are regulated for accessibility. 
 
For more information in English about accessibility and article 9 in a Danish context: 
http://www.sm.dk/Temaer/sociale-
omraader/Handicap/Documents/Engelsk_FNs_rapport_22082011.doc.pdf 

 
g. Goods regulated for accessibility 

 
Provision of public pay telephones is regulated in section 6 of the ECNSA and Executive 
Order 710 of 25 July 1996. There is a specific provision allowing use of hearing-aids in the 
executive order. 
Passenger ships are regulated for accessibility. 
 
For more information in English about accessibility and article 9 in a Danish context: 
http://www.sm.dk/Temaer/sociale-
omraader/Handicap/Documents/Engelsk_FNs_rapport_22082011.doc.pdf 

 
h. Enforcement of accessibility legislation 

 
The Danish Business Authority enforces compliance with legislation regarding electronic 
communication networks and services. Non-compliance may be fined.  
Accessibility requirements are examined before granting permits; there may be fines if a 
service or product is found not complying with existing regulations. 

 
i. Non-compliance and litigation 
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Non-compliance with accessibility legislation may be brought before the Danish Business 
Authority. Decisions made by the Danish Business Authority may be appealed to the 
Telecommunications Complaint Board.  
Non-compliance will result in the permit to operate a passenger ship being withheld or 
withdrawn. Non-compliance may also result in the case be brought to court. 
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Estonia 
 
Estonia has done the necessary preparations needed for ratification of the UNCRPD but 
ratification has not entered into force yet.. So far the rights of people with disabilities, 
accessibility included, have been regulated and ensured by several provisions of law and 
included in strategic development plans of Estonian ministries. 
 
a. Accessibility legislation: its place in the legal and regulatory framework 
 
Legislation for buildings in Estonia, e.g. Building Act (adopted in 2002, latest review in 2011), 
also covers accessibility: if required by the purpose, buildings' parts intended for public use 
have to be accessible to and usable by persons with reduced mobility and by visually impaired 
and hearing impaired persons. 
 
The Ministry of Economic Affairs and Communications is also developing different 
guidelines in different areas (e.g. building environment guidelines, universal design).  
 
Access of disabled persons to public buildings is regulated by Regulation No. 14 
Requirements to Guarantee Mobility of Persons with Physical, Visual and Hearing 
Disabilities in Public Buildings issued by the Minister of Economic Affairs and 
Communications in 2002. Similar requirements of access to residential buildings are the 
objective of one of the measures stipulated in the Development Plan for Residential Issues in 
Estonia for 2007-2013. The Estonian Housing Economy Development Plan 2008-2013 
(approved by the Government in 2008) stipulates several direct activities to improve 
accessibility under the strategic development trend of guaranteeing housing availability, e.g. 
supporting the adaptation of housing to special needs and preparation of guidelines with 
respect to technical solutions in order to guarantee persons with physical disabilities access to 
residential buildings. 
 
There are no legislative amendments planned for adoption in near future in the built 
environment sector because adequate legislation has been developed and it has come into 
force. 
 
Estonia also has a Public Transport Act (adopted on 2000, last redaction on 2011), according 
to which disabled children, people with profound disabilities aged 16 and over, and persons 
accompanying people with severe or profound visual disabilities or guide dogs accompanying 
such persons are allowed to travel by public transport free of charge. The Transport 
Development plan for 2006-2013 stipulates that access to transport services and infrastructure 
has to be guaranteed for people with reduced mobility. This is done by development and 
maintenance of infrastructure. A new transport development plan for the next period is being 
drafted. 
 
Local governments are responsible for arranging of transportation for persons with disabilities 
according to the Social Welfare Act (adopted on 1995, latest review in 2011); this is done by 
offering social transport and the service of adapted taxis.. The new Traffic Act (enforced in 
2011) enacts specific requirements for people with visual and mobility disability on moving 
on pavements, also some exclusive rights of disabled drivers with reduced mobility and the 
drivers who are servicing a person with reduced mobility or a blind person. The Traffic Act is 
elaborated on that topic by a regulation of the Minister of Social Affairs. 
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The Electronic Communications Act (adopted in 2004, latest review in 2011) takes into 
consideration also the interests of different social groups, including persons with special needs. 
The access of disabled persons to information technologies is also prescribed in the 
Information Society Development Plan 2006-2013. This focuses on how to exploit the 
opportunities created by ICT wisely and to use them to improve overall quality of life. The 
Plan stipulates that particular attention should be paid to the inclusion of social groups with 
special needs into society, supporting regional development and local initiatives. One of the 
groups given high priority is people with disabilities. The goals and principles that were set in 
the Estonian Broadband Strategy 2005-2007 are also considered in the Strategy of 
Information Society 2006-2013. One of them is to make all public sector websites accessible 
to people with special needs. 
 
The Ministry of Social Affairs of Estonia has prepared a Development Plan for Children and 
Families for 2011-2020 in 2011. Many activities in it are directed to improving the quality of 
life of children with disabilities and their families, including accessibility of services etc. The 
goal is to make it possible for every member of society to live their lives to the full with the 
help of the opportunities offered by ICT, and participate actively in public life. People with 
disabilities are included also in National Health Plan 2009-2020 and the Development Plan 
for the Education System 2007-2013. Furthermore, the Government takes actions to attain 
equalization of opportunities for persons with disabilities. 
 
Lack of accessibility can be seen as discrimination according to the Equal Treatment Act, if 
existing legislation is disregarded or not obeyed in the sphere of education or employment. 
 
b. General law, technical regulations and standards 
 
General accessibility requirements are provided by general law, most of them for physical 
accessibility by Regulation No. 14 Requirements to Guarantee Mobility of Persons with 
Physical, Visual and Hearing Disabilities in Public Buildings issued by the Minister of 
Economic Affairs and Communications on 2002. Technical regulations and standards can 
specify the requirements for special products.  
 
c. Role of national, European and international standards 
 
Estonia does not have general national accessibility standards in addition to the 
abovementioned legislation, these issues are rather dealt with in different development plans 
and plans of action, e.g. for transport sector, design, health, education etc. Different European 
standards and best practices have been used as models for developing these plans. Principles 
of universal design are also mainstreamed to promote accessibility to different services – 
employment, buildings, transportation, medical services, information and communication, 
education, leisure, culture etc. 
 
EC Regulation No 181/2011 of the European Parliament and of the Council concerning the 
rights of passengers in bus and coach transport will come into force in Estonia on 1st of 
March 2013. Regulation No 1371/2007 of the European Parliament and of the Council on rail 
passengers’ rights and obligations is implemented partially due to the need for large-scale and 
long-term investments.  
 
UN Standard Rules on the Equalization of Opportunities for Persons with Disabilities 
(adopted in 1993, approved by Estonian Government in 1995) are also obeyed as an 
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international document. This guide has established an important framework for the 
implementation of universal design principles in Estonian society. Some international 
standards may be adopted by some enterprises in their economy sector, not nationally. 
 
d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
 
Estonia has not completed the ratification process of the UN Convention on the Rights of 
Persons with Disabilities yet. During the preparation process for the ratification, that has been 
conducted in the last years, there has been no need for changes in accessibility legislation. 
Still, the UNCRPD is used as an instrument and basis for policy-making. 
 
e. Services regulated for accessibility 
 
Service providers have to follow legislation that is mentioned above. 
 
Requirements on health protection (including requirements for spaces, indoor furniture, 
indoor climate, lighting, maintenance, territory, etc.) for the facilities where social welfare 
services are provided are imposed by the Minister of Social Affairs with several regulations. 
 
Possibilities of vocational education for persons with disabilities are ensured by the 
Regulation No. 25 by the Minister of Education and Science since 2006: conditions and 
procedures of vocational education of persons with special needs. 
 
Requirements for the environment of children with disabilities (public buildings, streets, 
vehicles) are also stipulated in the Child Protection Act. In other respects legislation is based 
on the principle of equal treatment and children with disabilities are not differentiated from 
children without disabilities. 
 
Requirements for work, tools and workplace adjustments for employees with disabilities are 
imposed in the Occupational Health and Safety Act and also in the Labour Market Services 
and Benefits Act. 
 
Public libraries are bound by the Public Libraries’ Act to offer free home service for persons 
with limited mobility, if needed. Interpreter for deaf party of a proceeding are enabled 
according to the Code of Civil Procedure and Code of Criminal Procedure. 
 
Requirements imposed on accommodation, children's and health institutions, etc. do not 
differentiate between persons with disabilities and persons without disabilities. Therefore 
there are neither special requirements nor legislation imposed on them in addition to the ones 
mentioned above. Generally, there are no different rules or regulations for public or private 
service providers. 
 
f. Goods regulated for accessibility as part of a service 
 
There is Regulation No. 14 Requirements to Guarantee Mobility of Persons with Physical, 
Visual and Hearing Disabilities in Public Buildings issued by the Minister of Economic 
Affairs and Communications in 2002. It regulates access of disabled persons to public 
buildings and has imposed some requirements for goods used by it, including ramps, stairs, 
handrails, signs, bathrooms, mailboxes, box-offices, ATMs, ticket machines, counters, doors, 
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gates, elevators, fixture, fitment, equipment, lighting, upholstery materials and colors, 
flooring, toilet-bowls, washbasins etc. 
 
g. Goods regulated for accessibility 
 
Please see answer f. 
 
h. Enforcement of accessibility legislation 
 
The enforcement of accessibility legislation has administrative nature and all the mentioned 
types of enforcement power fines, examining accessibility requirements before granting 
permits or allowing marketing of products can be applied, if necessary. Enforceability of 
accessibility legislation could be better in Estonia. A lot of relevant tasks are directed to local 
governments (e.g. construction supervision, social transportation etc.) and the capability of 
local governments to accomplish its duties varies in different regions. The compliance with 
accessibility legislation is monitored also by the Chancellor of Justice (Ombudsman) who can 
also pay inspection visits, if necessary. 
 
i. Non-compliance and litigation 
 
A case of non-compliance with accessibility legislation can be brought to court, to the 
Chancellor of Justice (Ombudsman) or to the Gender Equality and Equal Treatment 
Commissioner. The Gender Equality and Equal Treatment Commissioner is an independent 
and impartial expert who acts independently, monitors compliance with the requirements of 
the Gender Equality Act and Equal Treatment Act. The Commissioner provides opinions 
concerning possible cases of discrimination. The Commissioner can be called upon by natural 
persons, the Chancellor of Justice by a legal entity or a natural person. The Chancellor accepts 
applications that explain what sections of the legislation or situation are not in conformity 
with the Constitution and the law according to the opinion of the applicant. He also can 
perform inspection in public institutions. The Chancellor proposes to harmonise the situation 
with the Constitution and the law. If the position of the Chancellor is not met or if the 
institution does not respond to the inquiry, he may submit a report to the body that monitors 
the activity of the institution, or to the Government or the Parliament. The Chancellor of 
Justice has the right to conduct conciliation. His position is final and can not be challenged in 
court. 
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Finland 
 
The Ministry for Foreign Affairs has, in May 2011, set up a working group to prepare the 
measures necessitated by the ratification of the Convention and its Optional Protocol in 
Finland. The work of the working group and other related work are still ongoing, and the 
points below have to be interpreted accordingly. 
 
a. Accessibility legislation: its place in the legal and regulatory framework 
 
In Finland, lack of accessibility is not specifically defined as discrimination. Discrimination 
on the grounds of disability and health, among other reasons, is, however, banned under the 
Non-Discrimination Act. Discrimination can be direct or indirect. In practice, lack of 
accessibility may become direct or indirect discrimination, but only in the following contexts: 
 

1. conditions for access to self-employment or means of livelihood, and support for 
business activities; 

2. recruitment conditions, employment and working conditions, personnel training and 
promotion; 

3. access to training, including advanced training and retraining, and vocational guidance;  
4. membership and involvement in an organisation of workers or employers or other 

organisations whose members carry out a particular profession, including the benefits 
provided by such organisations. 

 
Moreover, the Non-Discrimination Act binds the employer to take any reasonable steps to 
help a person with disabilities to gain access to work or training, to cope at work and to 
advance in their career. In assessing what constitutes reasonable, particular attention must be 
devoted to the costs of the steps, the financial position of the person commissioning work or 
arranging training, and the possibility of support from public funds or elsewhere towards the 
costs involved.  
 
The Ministry of Justice has formed a working group to revise Non-Discrimination Act during 
this governmental period (2011-2014).  
 
Finland’s Disability Policy Programme 2010-2015 calls for strong inputs in the accessibility 
of the Finnish society over the next few years. With this programme, the aim is to strengthen 
the social, cultural, ecological and economic sustainability of the society as well as its justice 
and fairness. The objective is to ensure the design, realisation and implementation of services, 
environments and products in such a way that all people can use them. 
 
Some of the measures included in the programme require the removal of existing barriers, 
whereas others call for functioning solutions for the future. The former set of measures is 
represented by the measure obligating all sectors of administration to reconstruct inaccessible 
facilities by the year 2020. The latter measures include the development of the monitoring of 
an accessible communications policy as well as the further development of accessibility of the 
electronic services of public administration and accessibility of public transport. Examples of 
the latter kind of measures also include guidance for accessible planning, development of 
legislation concerning new buildings, harmonisation of the interpretation of the accessibility 
legislation, the work to develop new and innovative solutions as well as the development of 
accessibility in relation to work and learning environments, social and health services and 
sports and culture.  
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The objective is to ensure continuous accessible chains of action. This means, for example, 
that one has the possibility to move smoothly and seamlessly between home, workplace, 
school, places of service and leisure activities as well as their near environments. This means 
also that all these facilities, places and means of transport between them as well as 
information about them must be accessible. The prerequisite for a non-discriminatory social 
development is that the principles of design for all are realised in the various parts of the 
action chain under the responsibility of various sectors of administration. Awareness about 
accessibility and the strengthening of accessibility should be raised to a similar kind of 
mainstreaming development in society that we currently have in terms of environmental 
awareness. 
 
Built environment 
 
The Land Use and Building Act (132/1999) defines the objectives land use planning in 
Finland. The first objective is to promote a safe, healthy, pleasant, socially functional living 
and working environment which provides for the needs of various population groups, such as 
children, the elderly and the disabled. The Act states that a building must, in so far as its use 
requires, also be suitable for people whose capacity to move or function is limited. The Land 
Use and Building Decree (895/1999) provides further regulations to ensure accessibility in 
different types of buildings. These include administrative and service buildings as well as 
commercial and service premises in other buildings to which everyone must have access for 
reasons of equality, and residential buildings with their building sites. This Section also 
covers buildings with work space which, for purposes of equality, must be designed and built 
so that they provide persons with restricted ability with sufficient opportunity to work, taking 
into account the nature of the work. 
 
The Finnish Building Code lays out technical regulations and guidelines which supplement 
the Land Use and Building Act. The Building Code applies to new constructions; renovation 
and refurbishment are mainly outside the scope of the Building Code. Particularly the 
following decrees set out the requirements for the accessibility of public and residential 
buildings; F1 Barrier-free building (2005), F2 Safety in use of buildings (2001), G1 Housing 
design (2005).  
(http://www.ymparisto.fi/default.asp?contentid=68171&lan=en). 
 
At present, lack of accessibility in the built environment is mainly dealt with as a technical 
issue. 
 
There are various guidelines concerning physical accessibility of buildings, as well as guide 
books on how to interpret building standards.  The following organisations have given 
voluntary recommendations on the accessibility of communications, which are based on 
international standards: 

- Advisory Committee on Information Management in Public Administration 
(JUHTA, Ministry of the Interior) 

- Finnish Information Society Development Centre (TIEKE) 
- Finnish Federation of the Visually Impaired (FFVI)  

 
Finnish Design for All Network promotes accessibility of built environments, accessibility of 
communication and services, as well as usability of products. The DfA web portal includes 
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information, studies, tools and links to various areas of the accessibility. 
http://dfasuomi.stakes.fi/EN/index.htm. 
 
 
Transport 
 
The Ministry of Transport and Communications is preparing a transport policy report which is 
to be submitted to Parliament in spring 2012. The section concerning public transport 
emphasises the importance of accessibility in accordance with the accessibility strategy 
published by the Ministry in 2003. In recent years, accessibility has been stressed mainly in 
the conditions for transport purchases (railways) and in different legislative undertakings.   
 
Technical regulations on transport equipment are mainly derived from European Union 
legislation and the Finnish legislation has been harmonised to better coincide with the 
legislation in other EU countries. There are technical regulations concerning equipment both 
for road traffic (city buses, railways) and water-born traffic (larger vessels).   
  
Also the general legislation concerning passenger traffic is based on the EU legislation which 
the new Finnish Act for Public Transport (869/2009) only complements. The new act includes 
not only the obligation to set regional targets for the standard of the services (including 
accessibility), but also the obligation for certain quality of services by bus-service operators 
(including the obligation to report on the accessibility of services).   
 
In Finland, the EU legislation on passenger rights applies. Provisions on the rights of persons 
with disabilities and persons with reduced mobility are included in the European Parliament 
and Council Regulations No 1107/2006 on air traffic, No 1371/2007 on train traffic, No 
1177/2010 on water-born traffic and No 181/2011 on bus traffic. These regulations grant 
persons with disabilities the access to the above mentioned services, as well as and the 
arrangement of necessary assistance. However, the set of rights covered by different types of 
transport varies.    
 
The only legislation that is solely national is the legislation concerning taxi traffic. The aim of 
the legislation has traditionally been to secure a sufficient level of services suitable for 
persons with disabilities. There are several regulations promoting the mobility of persons with 
disabilities. These regulations concern the training and education of taxi drivers and 
entrepreneurs (disability knowledge and skills), the granting of taxi licenses (there must be 
enough vehicles suitable for persons with disabilities), vehicles (there are different quotas and 
definitions for accessible taxis and taxis for persons with disabilities) and price (special 
supplements for assistance).   
 
Information society 
 
The Communications Market Act includes regulations on the public service obligation for the 
provision of general telecommunication services and on a decree on the minimum 
requirements for public telecommunication services provided for persons with hearing, speech 
and vision disorders. 
 
The Act on Television and Radio Operations was amended as of 1 July 2011 so that national 
commercial channels were obliged to subtitle even Finnish and Swedish programmes. The 
decree complementing the act defines the percentage values for the increased need for 
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subtitling in 2011–2016. According to the effective decree, the public service broadcasting 
company YLE must subtitle all its programmes by 2016 (excluding music, sports and 
children’s programmes). 
 
The Government is carrying out the Action Programme towards a barrier-free information 
society for 2011-2015. The primary target groups of the Action Programme include 
government actors, product developers, service providers, R&D centres and different kinds of 
organisations. In addition, the programme can be used as a guideline by any other information 
society actor. The programme represents a step forward in implementing a barrier-free 
information society, and it will play a major role in developing the Finnish information 
society and communications policy over the next years.  
 
The Action Programme aims at coordinating the development of information society 
accessibility; increasing people’s information society skills and capabilities; developing 
increasingly multi-channel services and technology-neutral communications; improving the 
usability of hardware, software and auxiliary devices; improving the accessibility and 
comprehensibility of online content; supporting research and development activities and 
improving the accessibility in public procurements. The measures and targets of the Action 
Programme are defined annually by a working group monitoring the implementation of the 
programme.  
 
Assistive technology 
 
Services for assistive technology are regulated by several different pieces of legislation.  
Municipalities bear the main responsibility for providing the services. The National Insurance 
Institute of Finland, insurance and employee insurance companies, employment 
administration and State Treasury pay for the assistive devices that they are responsible for.  
 
Disabled students and other students in need of special support are entitled to receive – free of 
charge – special assistive devices and services which they need to allow them to take part in 
their classes. Such aids are for example computers, lifts or special desks. Severely disabled 
students at upper secondary school or in grades 7-10 of comprehensive school are entitled to 
the assistive devices required for their studies (such as computers and low vision aids), under 
condition that these are specified in a special vocational training plan approved in accordance 
with the individual rehabilitation plan the Social Insurance Institution of Finland (KELA) 
assumes has been drawn up.  
 
b. General law, technical regulations and standards 
 
See point a. 
 
c. Role of national, European and international standards 
 
See point a. 
 
With regard to the design of lifts suitable for disabled users, the Building Code F1 'Barrier-
free building' (2005) refers to the EU Directive on lifts (95/16/EC), the EU Directive on 
machinery (98/37/EC) and the Standard EN 81-70:2003. 
 
d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
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The Ministry for Foreign Affairs has, in May 2011, set up a working group to prepare the 
measures necessitated by the ratification of the Convention and its Optional Protocol in 
Finland. Its work is still ongoing. 
 
e. Services regulated for accessibility 
 
See point a. 
 
f. Goods regulated for accessibility as part of a service 
 
See point a. 
 
g. Goods regulated for accessibility 
 
See point a. 
 
The City Council of Helsinki has decided that the municipal public transport system (buses, 
trams and metro as well as stops and stations) must be accessible for all people. 
 
h. Enforcement of accessibility legislation 
 
See point a. 
 
Before granting a building permit, the local building control authority examines the 
compliance of the plans with the accessibility legislation. The building control authority may 
also require a more detailed separate report on accessibility as a precondition for the building 
permit. 
 
i. Non-compliance and litigation 
 
In Finland, complaints can be made by anyone to the Chancellor of Justice and to the 
Parliamentary Ombudsman. The Chancellor of Justice supervises the lawfulness of the actions 
of Government ministers and public officials. He also monitors the implementation of basic 
rights and liberties and human rights. The Parliamentary Ombudsman of Finland monitors 
public authorities and officials to ensure that they observe the law and fulfill their duties in the 
discharge of their functions. 
 
For example, the Parliamentary Ombudsman decisions 657/4/03 and 619/4/03 concern access 
to the voting site. Even though the Ombudsman did not find any unlawfulness in these two 
cases, the two central election boards in question were reminded that persons with physical 
disabilities need to be ensured both voting secrecy and unimpeded access to the voting site. 
The legal basis was the Constitution of Finland (731/1999), Section 6: Everyone is equal 
before the law. No one shall, without an acceptable reason, be treated differently from other 
persons on the ground of sex, age, origin, language, religion, conviction, opinion, health, 
disability or other reason that concerns his or her person.) The decisions of the Chancellor of 
Justice and the Parliamentary Ombudsman are not subject to appeal. 
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France 
 
I. Contexte général de l’accessibilité: 
 
La loi n°2005-102 du 11 février 2005 pour l'égalité des droits et des chances, la participation 
et la citoyenneté des personnes handicapées garantit l'accès aux droits fondamentaux de toute 
personne handicapée, et retient le principe d'une cité accessible à tous en 2015 dans la plus 
grande autonomie possible. La France s’est fixé un objectif ambitieux: rendre l’ensemble des 
aspects de la vie quotidienne totalement accessible à toutes les formes de handicap d’ici 2015.  
 
La loi du 11 février 2005 instaure l’accessibilité du cadre bâti, des transports et des nouvelles 
technologiques. L’accessibilité, jusqu’alors physique, est renforcée par l'inclusion des 
nouvelles technologies. Si ces textes s’adressent prioritairement aux personnes handicapées, 
ils concernent en fait la société dans son entier.  
 
A ce stade, la question de l’accessibilité suscite davantage de l’inquiétude que de la 
mobilisation de la part des propriétaires concernés. Le sentiment général des associations est 
également à l’inquiétude : elles craignent que l’éloignement des dates butoirs ne démobilise 
les propriétaires et que les tentatives de contourner les obligations légales se multiplient.  Les 
difficultés rencontrées sont principalement au nombre de deux : 

- l’accessibilité est largement ressentie par les propriétaires et exploitants comme une 
contrainte technique supplémentaire et un coût supplémentaire : la mise en œuvre de cette 
politique nécessite un effort important de pédagogie, de mobilisation et 
d’accompagnement ; 

- la réglementation en matière d’accessibilité est désormais très complète mais elle est 
également très complexe : sa mise en œuvre suppose donc une attention particulière en 
matière de formation. 

 
Les objectifs de la France pour atteindre cet objectif d’accessibilité en 2015 sont : 

- de faire partager le sens et les objectifs de la politique de mise en accessibilité par 
toute la société ; 

- d’améliorer la formation et développer les connaissances sur l’accessibilité et la 
conception universelle ; 

- d’accompagner, y compris financièrement, les collectivités locales dans la mise en 
accessibilité de leur patrimoine ; 

- d’améliorer l’accès aux biens et aux services, dans une logique d’accès aux droits. 
  
Concrètement, dans le cadre de la 2ème Conférence nationale du handicap de juin 2011 le 
Gouvernement a retenu des mesures68 volontaristes visant en particulier à : 

- accompagner le déploiement de l’accessibilité aux lieux de travail, aux vecteurs 
numériques et aux nouvelles technologies, par le lancement d’un plan métiers du 
handicap orienté vers le développement des métiers de l’accessibilité et de la 
conception universelle ;  

                                                 
68  L’ensemble des mesures est consultable à l’adresse : 

http://www.solidarite.gouv.fr/IMG/pdf/Dossier_de_presse_conference_handicap-2.pdf  
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- améliorer l’accès aux soins des personnes handicapées, tant sur l’accessibilité de 
l’offre que des lieux de soins ; 

- permettre l’accès du plus grand nombre à la culture et aux loisirs ; 

- sensibiliser l’ensemble de la société à la conception universelle. 

 

 

II . Principaux domaines concernés : 

 
1. Domaine des transports : 
 
Dans le domaine des transports, la loi introduit le concept de la chaîne du déplacement, qui 
éclaire la notion d’accessibilité. Cette chaîne comprend le cadre bâti, la voirie, les espaces 
publics, les systèmes de transport et leur intermodalité. Pour atteindre ce résultat, elle prévoit 
l’élaboration de documents de planification et de programmation des mesures à prendre et des 
travaux à réaliser : les schémas directeurs d’accessibilité (SDA) pour les transports et les 
plans d’accessibilité de la voirie et des espaces publics (PAVE) pour la voirie et les espaces 
publics. Elle instaure la concertation comme principe de base  dans tous les processus 
d’élaboration des documents de programmation et de planification spécifiques à l’accessibilité 
( PAVE69 et SDA70) ou portant sur l’organisation globale des déplacements tels que les plans 
de déplacements urbains (PDU). 
 
Concernant la politique d’accessibilité des services de transports, la loi impose : 
 
- un objectif de résultat : la mise en accessibilité de tous les services de transports collectifs 
d’ici février 2015. Lorsqu’il s’avère techniquement impossible (ITA 71 ) de mettre en 
accessibilité les réseaux existants, doivent être mis à disposition des personnes handicapées ou 
à mobilité réduite des « transports de substitution » adaptés à ces personnes.  
 
- un objectif de moyens : la loi oblige les acteurs à améliorer l’accessibilité de l’infrastructure 
des services de transport et du matériel roulant dans certaines occasions :  

- les travaux réalisés sur les arrêts de bus ou sur les gares doivent intégrer les 
prescriptions techniques d’accessibilité ; 

- les matériels roulants achetés pour l’extension des réseaux ou le renouvellement des 
flottes doivent être accessibles ; 

- les rénovations à mi-vie du matériel ferroviaire doivent intégrer l’accessibilité aux 
personnes handicapées ou à mobilité réduite. 

 
- une procédure de dépôt de plainte : la loi de 2005 et les décrets qui en découlent prévoient 
que chaque autorité organisatrice de transport (AOT) mette en place une procédure de « dépôt 
de plainte » concernant les obstacles à la libre circulation des personnes à mobilité réduite. Il 

                                                 
69   PAVE : plans de mise en accessibilité de la voirie et des espaces publics 

70   SDA : schémas directeurs d’accessibilité 

71   ITA : impossibilité technique avérée 
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ne s’agit pas d’une « plainte » au sens pénal du terme mais d’un signalement des obstacles 
rencontrés. 

 
Enfin, l’octroi d’aides publiques favorisant le développement des systèmes de transport 
collectif est subordonné à la prise en compte de l’accessibilité. 
 
Pour conforter la mobilisation dans le domaine du transport, l'État apporte l'appui de son 
réseau scientifique et technique en publiant des guides méthodologiques et des recueils de 
bonnes pratiques, en conduisant des programmes de recherche et d'innovation dans les 
transports terrestres (PREDIT) et en organisant des journées de formation et d'échanges. 
 
Il s’est également doté d’instances spécifiques : 

- le comité interministériel du handicap a été créé pour définir, coordonner et évaluer 
les politiques menées par l'État. Il réunit tous les ministres concernés par la politique 
du handicap ; 

- l'observatoire interministériel de l'accessibilité et de la conception universelle, qui 
réunit les représentants de tous les acteurs de l'accessibilité; il a pour mission d'évaluer 
l'accessibilité du cadre de vie, d'identifier les obstacles à la mise en œuvre des 
prescriptions législatives, de repérer les difficultés rencontrées au quotidien par les 
personnes handicapées et à mobilité réduite et de constituer un centre de ressources 
capitalisant, valorisant et diffusant les bonnes pratiques en matière d'accessibilité et de 
confort d'usage pour tous. 

 
En application de l’article L. 114-2-1 de l’action sociale et de la famille, l'État doit organiser 
tous les trois ans une conférence nationale du handicap. La seconde en date du 8 juin 2011 a 
été l'occasion de dresser le bilan d'application de la loi dans toutes ses dimensions, de mesurer 
le chemin parcouru depuis la première conférence nationale de 2008 et de mieux identifier les 
domaines dans lesquels les progrès doivent encore être confirmés.  
 

Les premiers résultats des politiques volontaristes des autorités organisatrices et des 
opérateurs sont déjà visibles et de bonnes expériences existent dans les départements. 

 

Plus spécifiquement, d'un point de vue sectoriel :  

− Concernant le réseau autoroutier concédé : l'accessibilité des personnes handicapées 
est actuellement diversement prise en compte, en fonction des maîtres d'ouvrage. 
Néanmoins, la loi imposant une accessibilité de l’ensemble des services en 2015, les 
sociétés concessionnaires d’autoroutes ont mis en place des programmes afin que 
l’échéance soit respectée sur l’ensemble du réseau autoroutier. Concernant l'accès aux  
aires de services, le renouvellement massif des bâtiments accueillant du public prévue 
dans les années à venir facilitera l’intégration des prescriptions réglementaires. 

 
2. Domaine du bâti : 
 
Le décret n° 2006-555 du 17 mai 2006 relatif à l'accessibilité aux personnes handicapées des 
établissements recevant du public, des installations ouvertes au public et des bâtiments 
d'habitation, a été pris pour application de cette loi. Il introduit les exigences réglementaires 
concernant l’accessibilité des bâtiments d’habitation collectifs (BHC) neufs et existants, des 
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maisons individuelles (MI) neuves, ainsi que des établissements recevant du public et des 
installations ouvertes au public (ERP-IOP) neufs et existants. Il définit les performances à 
atteindre par un bâtiment pour être accessible, ainsi que les actions qui doivent pouvoir y être 
réalisées par un usager handicapé. Ces exigences sont traduites en seuils réglementaires dans 
des arrêtés d’application parus en 2006 et 2007. 
 
Depuis l’entrée en vigueur de cette loi, tous les bâtiments d’habitation collectifs neufs 
présentent des caractéristiques permettant leur utilisation par une personne handicapée. 
 
De plus, les prestations offertes par l’ensemble des établissements neufs recevant du public 
sont accessibles dès la construction. Des règles supplémentaires sont définies pour certains 
types d’établissements spécifiques recevant du public. En outre, les ERP existants sont soumis 
à une obligation de mise en accessibilité à l’horizon 2015.  
 
L’ensemble de ces dossiers font l’objet d’une instruction dans une commission consultative 
départementale de sécurité et d’accessibilité, à laquelle participent des associations de 
personnes handicapées, des représentants d’exploitant d’ERP et des représentants des services 
de l'État. Cette commission a pour objectif de prendre en considération la spécificité du projet 
et les potentielles contraintes de mise en accessibilité notamment pour les ERP existants.  

 

Lorsque le montant des travaux réalisés dépasse 80% de la valeur de celui-ci, l’obligation de 
mise en accessibilité porte sur l’ensemble des parties communes ainsi que sur les logements 
touchés par les travaux dans la limite des contraintes du cadre bâti existant. De ce fait, toute 
réhabilitation lourde, entraîne la création d’un nouveau bâtiment d’habitation accessible 
moyennant de potentielles dérogations instruites par la commission consultative 
départementale de sécurité et d’accessibilité sus-mentionnée. 

 

En 2007, le Ministère de l’enseignement supérieur et de la recherche a fait réaliser un guide 
méthodologique destiné à toutes les universités, puis, en 2009, un cahier des charges-cadre 
afin que les 148 établissements d’enseignement supérieur concernés fassent réaliser leur 
diagnostic d’accessibilité.  

Par ailleurs, les constructions neuves et les réhabilitations lourdes inscrites dans les contrats 
de projets Etats-Régions  (CPER)  2007 - 2013 contribuent à la mise en accessibilité du parc 
immobilier universitaire.  

 
Le réseau des œuvres universitaires et scolaires, engagé depuis 2008 dans la mise en 
accessibilité de l’intégralité de ces structures, a en outre crée des résidences dédiées aux 
handicaps lourds à Grenoble, Toulouse, Nancy, Versailles et Créteil.  

 
Enfin, un plan de rénovation de l’immobilier universitaire, opération Campus, a été lancé en 
2008. Celui-ci permettra aux 10 campus lauréats de se rendre conformes aux normes 
d’accessibilité.  

 
Le ministère des sports et le pôle ressources sport et handicap accompagnent les collectivités 
territoriales et les maitres d'œuvre dans la prise en compte de l'accessibilité dans les 
équipements sportifs. Ce dernier développe à cet effet des guides pratiques en matière 
d'accessibilité.  
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Un guide relatif aux piscines est déjà téléchargeable sur le site du pôle. Un guide relatif aux 
gymnases sera publié très prochainement et d’autres guides sont en préparation : stades, bases 
nautiques. Ces guides présentent d’une part les obligations réglementaires, d’autre part des 
préconisations. 
 

 3. Domaine de la culture : 

3.1 Accès au domaine de la culture : 

 
L'action des autorités françaises s'est traduite par plusieurs types d'interventions : 

− la formation à l'accessibilité : 
A cette fin, le Ministère de la Culture et de la Communication a déterminé la liste des 
diplômes, titres et certifications concernés par l’obligation de formation à l’accessibilité du 
cadre bâti aux personnes handicapées. L’ensemble des écoles nationales supérieures 
d’architecture intègre désormais cette thématique. 

Au delà des diplômes d’architecture, cette obligation a été étendue aux professionnels 
participant à l’aménagement du cadre bâti et notamment aux designers d’objet et aux 
créateurs industriels, aux designers d’espace ou encore de la communication (graphique, 
multimédia). 

Par ailleurs, une formation continue des professionnels est indispensable afin d'avoir une 
meilleure compréhension des enjeux de l'accessibilité. Ainsi, a été mis en œuvre, depuis 2006, 
un accompagnement des professionnels de la culture qui repose sur un plan de formation à la 
mise en conformité du cadre bâti. L’intérêt de ces formations est double :  

- former les professionnels du cadre bâti du ministère aux besoins des personnes handicapées 
et à la nouvelle réglementation, 

- sensibiliser les associations représentatives des personnes handicapées à la problématique de 
préservation du patrimoine. 

 
− La mise à disposition de guides pratiques : 

Le Ministère de la Culture et de la Communication a entrepris la réalisation d’une série de 
guides pratiques de l’accessibilité. Trois ouvrages ont d’ores et déjà été publiés : 
- un premier de portée générale (2007), 
- un deuxième consacré au spectacle vivant (2009), 
- un troisième dédié à l’accueil des personnes handicapées mentales dans les lieux de culture 

(2010). 
 
Cette collection s’enrichira prochainement de guides portant notamment sur les expositions 
accessibles, les bibliothèques et handicap et le cinéma et l'audiovisuel et handicap. 

 

− L'accessibilité aux établissements culturels : 

Un objectif en cours de réalisation est de rendre les établissements culturels accessibles à tous 
et pour tous.  

Ainsi, depuis la loi du 11 février 2005, le Ministère de la culture et de la communication agit 
pour que soient rendus accessibles les établissements nationaux d'enseignement supérieur 
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« culture », les établissements nationaux « patrimoines », les établissements nationaux de 
diffusion de la création artistique et les établissements territoriaux. 

 

− Une mobilisation accrue des établissements publics « culture » : 
La Réunion des établissements culturels pour l’accessibilité (RECA) regroupe une vingtaine 
d’établissements publics engagés dans la réalisation de mesures permettant d’améliorer 
l’accueil des personnes handicapées dans les établissements culturels.  

 
− L’accès  à la création artistique : 

La constitution de réseaux pour l’accès à la création artistique est encouragée et soutenue. Le 
ministère de la culture et de la communication a inscrit la prise en compte de l’accessibilité au 
sein de la directive nationale d’orientation des directions régionales des affaires culturelles, 
qui déclinent en région le soutien aux associations œuvrant en faveur de l’accès aux pratiques 
artistiques des personnes handicapées. 
 
Cette action s’est développée au plan national dans les secteurs du théâtre et de la musique 
notamment par le soutien aux associations œuvrant en faveur de l’accès aux pratiques 
artistiques des personnes handicapées : l'Association Musique et situations de handicap 
(MESH), le Centre de Ressource Théâtre et Handicap (CRTH), Accès Culture. 

Enfin, en 2007, le prix « musées pour tous, musées pour chacun » a été créé afin de distinguer 
une réalisation d’excellence en matière d’accessibilité pour les visiteurs handicapés, quel que 
soit le type de handicap. Cette réalisation prend la forme d’aménagements durables, de 
documents d’aide à la visite ou encore d’actions de médiation permettant ou facilitant 
l’accessibilité. En 2010, le Ministre de la Culture et de la Communication a exprimé son 
souhait de voir ce prix étendu à l’ensemble du champ des institutions culturelles du ministère. 
Ainsi, a été mis en place le prix « patrimoines pour tous, patrimoines pour chacun » afin 
d’impliquer l’ensemble des établissements patrimoniaux (Archives, musées de France, 
monuments historiques, Villes et Pays d’Art et d’Histoire) dans la mise en place d’une 
accessibilité généralisée de référence en direction de toutes personnes en situation de 
handicap.  

 

3.2 Accès aux médias : 

Des solutions volontaires se sont développées sous l'impulsion du Gouvernement français et 
du Conseil supérieur de l'audiovisuel, en accord avec les professionnels du secteur. 

En France, de nombreuses dispositions ont été introduites dans la réglementation 
audiovisuelle afin de rendre les programmes télévisés accessibles aux personnes souffrant 
d’un handicap. 

S’agissant des personnes sourdes ou malentendantes, la loi n° 2005-102 du 11 février 2005 a 
posé le principe général d’adaptation de la totalité des programmes télévisés des principales 
chaînes, à l’exception des messages publicitaires et de quelques dérogations justifiées par les 
caractéristiques de certains programmes, dans un délai maximum de cinq ans suivant la 
publication de la loi. 

Plus récemment, des dispositions relatives à l’adaptation des programmes télévisés aux 
personnes aveugles ou malvoyantes par le recours à la technique dite de l’audiodescription ont 
également été introduites par la loi n° 2009-258 du 5 mars 2009 relative à la communication 
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audiovisuelle et au nouveau service public de la télévision dans la loi n° 86-1067 du 30 
septembre 1986 relative à la liberté de communication. 

L’article 7 de la directive du 10 mars 2010 encourage le développement de l’accessibilité des 
services de médias audiovisuels aux personnes souffrant de déficiences visuelles ou auditives. 
Le Conseil supérieur de l'audiovisuel a décidé, dans le cadre de sa délibération n° 2010-57 du 
14 décembre 2010 relative à la protection du jeune public, à la déontologie et à l’accessibilité 
des programmes sur les services de médias audiovisuels à la demande, de recommander aux 
éditeurs et distributeurs de SMAD de rendre les programmes accessibles aux personnes 
sourdes, malentendantes, aveugles ou malvoyantes. 

 

3.3 Accès  à la lecture : 
 

La loi du 1er aout 2006 relative aux droits d’auteur et droits voisins dans la société de 
l’information, loi dite DADVSI, a introduit dans le code de la propriété intellectuelle une 
nouvelle exception au droit de reproduction et de représentation des auteurs et des titulaires de 
droits voisins au bénéfice des personnes handicapées. 
Cette exception permet, sans autorisation préalable, ni rémunération des ayants droit, la 
reproduction et la représentation d’œuvres protégées sur des supports adaptés aux personnes 
handicapées, effectuées à des fins non lucratives par des personnes morales et par des 
établissements ouverts au public. Cette disposition permet  l'accès aux supports physiques 
comme numériques. Pour exemple, la Bibliothèque nationale de France a inauguré, fin mars 
2010, une plate-forme sécurisée de dépôt et de transfert des fichiers numériques ayant servi à 
l’impression des œuvres (PLATON).  
 

Enfin, Frédéric Mitterrand, Ministre de la Culture et de la Communication et Roselyne 
Bachelot, Ministre des Solidarités et de la Cohésion sociale, ont traité de l’accessibilité au 
cinéma et à l’audiovisuel pour les personnes en situation de handicap à l’occasion d’une 
séance de travail de la Commission Nationale Culture Handicap le 26 janvier 2012. A cette 
occasion, le Ministre de la Culture et de la Communication a annoncé aux associations 
représentant les personnes en situation de handicap plusieurs mesures dont notamment: 

− la mise en place d’une aide incitative du CNC pour que le sous-titrage et l’audio-
description des films s’imposent progressivement dès leur sortie en salle ; 

− le lancement de deux missions : l’une sur les métiers de l’audiodescription, l’autre sur 
la coordination de l’information sur les oeuvres sous-titrées et audio-décrites; 

− la mise en place d’un groupe de travail afin d’accompagner la petite et moyenne 
exploitation cinématographique dans la mise en accessibilité des cinémas; 

− la rédaction en cours d’un nouvel ouvrage de la collection Culture et Handicap 
consacré précisément à l’accessibilité au cinéma. 

 
III- Mesures envisageables 

Six ans après le vote de la loi du 11 février 2005, et afin d’assurer le rendez-vous de 2015, la 
priorité de la France en matière d’accessibilité concerne les secteurs suivants : 

- les lieux de travail des secteurs publics et privés accessibles aux travailleurs handicapés, 

- les nouvelles technologies d’information, de communication et de consommation,  
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- la santé, 

- la formation de l’ensemble des professionnels concernés par la thématique du handicap,  

- la culture et les loisirs, 

- les transports. 

La mesure la plus importante consiste à faire de l’accessibilité un « mot d’ordre » ou un 
principe général de société de « l’accès à tout pour tous ». Ce principe s’applique à l’ensemble 
de la population d’une société. Cette accessibilité doit pouvoir s’appuyer sur 4 piliers 
indispensables qu’une politique publique doit prévoir : 

- L’accessibilité pour tous sans exclusion. La loi prend en compte toutes les formes de 
handicap, et  concerne les personnes handicapées et les personnes à mobilité réduite, y 
compris de manière temporaire. 

- L’accessibilité de l’ensemble de la chaîne des déplacements. Pour la première fois, une loi 
considère de façon intégrée le cadre bâti, les espaces publics, la voirie, les systèmes de 
transport et leur inter-modalité. L’enjeu est bien d’éliminer tout obstacle dans le cheminement 
des personnes atteintes d’une quelconque déficience. 

- Des changements progressifs jusqu’en 2015. La loi impose des résultats selon un calendrier 
précis de mise en œuvre et elle prévoit des sanctions. 

- Une accessibilité concertée. La loi est le fruit de la concertation avec les associations 
représentant les personnes handicapées.  

En effet, s’il est « aisé » de concevoir des infrastructures et bâtiments neufs en tenant compte 
des handicaps, reprendre des infrastructures existantes peut s’avérer économiquement 
rédhibitoire dans certains cas. Par exemple, sur autoroute, l'aménagement de certains refuges 
permettant l'accès aux postes d'appels d'urgence n'est matériellement pas possible ou  
nécessiterait des investissements colossaux. Ainsi des mesures devraient être prises pour 
pallier ce type de situation. Par ailleurs, la difficulté réside davantage dans les moyens qui 
peuvent être débloqués par les différents maîtres d’ouvrages afin de réaliser les travaux 
nécessaires. Cette question ne se pose pas sur le réseau autoroutier concédé, mais elle peut 
devenir cruciale pour d’autres maîtres d’ouvrages.  
 
L’ensemble de ces acteurs doivent dépasser le seul critère de coût lié à la mise en accessibilité 
des biens et des services. Au-delà de cet aspect financier, c’est l’ensemble d’une société qui 
est rendue accessible non pas à une catégorie de population mais à l’ensemble de la 
population constituant cette société. C’est un investissement à long terme d’intérêt national, 
voire européen, qui doit permettre une société inclusive pour une population. 
Dans le domaine des transports, il est important de favoriser la concertation avec les 
associations comme avec les professionnels, tout au long des projets et de choisir un mode 
d’organisation permettant d'intégrer au mieux les avis, contraintes et revendications de chacun 
et : 
 

- communiquer vers les maîtres d'ouvrage en utilisant par exemple la presse 
professionnelle, en diffusant des guides et en valorisant les bonnes pratiques ; 

- attirer leur attention sur le traitement des espaces de transition entre le bâti, la voirie 
et les transports et l'entretien et l’exploitation des aménagements ; 

- promouvoir la formation des services techniques et des professionnels qui 
interviennent sur l’espace public et la formation en général;  
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- sensibiliser les citoyens dans le cadre de comités de quartiers, de démarches de plans 
de mobilité et par l'utilisation de cartes de Gulliver ;  

- associer le plus possible les réseaux scientifiques et les constructeurs. 
 
Plus spécifiquement, dans le domaine routier, un manque de normalisation a été constaté 
concernant les bandes de guidage pour les personnes aveugles ou mal-voyantes. Différents 
systèmes sont actuellement testés par plusieurs maîtres d’ouvrage, mais la diversité des 
systèmes ne facilite pas  leur reconnaissance et usage par les personnes handicapées. Il serait 
donc utile que les expérimentations puissent rapidement converger pour permettre une 
harmonisation des pratiques. 
 
Enfin, les pouvoirs publics doivent règlementer pour les constructions neuves. L'existant doit 
être amélioré en cas de modification dans des mesures raisonnables. 
 
Dans le domaine du bâti, deux grands axes prioritaires pourraient être développés à l’avenir : 

− La formation des professionnels aux notions d’accessibilité ; 
− La prise en compte des besoins réels des usagers en favorisant la concertation dès 

l’amont des projets.  
 
Les petites et moyennes entreprises doivent avoir une meilleure connaissance des besoins des 
personnes en situation de handicap et mieux inclure la notion de conception universelle dans 
les biens et services. Elles doivent travailler en concertation avec les associations de 
personnes handicapées et à mobilité réduite, comme c’est actuellement le cas dans plusieurs 
villes européennes. 
 
Concernant les constructeurs ou opérateurs de transport, le développement de la formation 
aux métiers liés à l’accessibilité des personnes en situation de handicap doit se poursuivre par 
la mise en place de nouveaux cursus de formation par exemple,  voire l’émergence de 
nouveaux métiers.  
 
La mise en place de plans de communication est indispensable, d’une part pour mieux faire 
connaître les besoins des personnes handicapées et à mobilité réduite et d’autre part, faire 
évoluer les mentalités.  
 
Pour le transport maritime, depuis l'entrée en vigueur de la règlementation française sur 
l'accessibilité, de nombreuses PME ont su se positionner sur  des marchés en ce qui concerne: 

− la décoration intérieure (contraste pour les malvoyants)  
− l'éclairage 
− les affichettes et panneaux en braille etc… 

 
Les petites et moyennes entreprises, par leur réactivité et leur capacité d’innovation, doivent 
être le support d’une politique de mise en accessibilité dans le domaine du bâti. 
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Germany 
 
Equal access to the physical environment, means of transport, services and facilities as well as 
to information and communication technologies are essential conditions enabling people with 
and without disabilities to live together in a self-determined way in all areas of life. 
In its schemes on accessibility, Germany pursues a broad approach with particular emphasis 
on the creation of accessibility in all areas of life. The Federal Republic of Germany has a 
number of laws and regulations on accessibility to implement the constitutional dictate of 
Article 3, para. 3, sentence 2 of the Basic Law that “No person shall be disfavoured because 
of disability”.  
 
Under the provisions of the Act on Equal Opportunities for Persons with Disabilities (BGG) 
providing for the prohibition of discrimination against disabled persons by public authorities 
and the creation of accessibility as well as under the equal opportunities legislation of the 
federal states, the government and the states are obliged to ensure comprehensive accessibility. 
 
The goal of the Equal Opportunities Act is: constructional and other facilities, means of 
transport, technical utensils, information processing systems, acoustic and visual sources of 
information and communication facilities as well as other designed areas of life are to be 
accessible to and useable by persons with disabilities without particular obstacles in the 
customary manner and as a matter of principle without the assistance of others. In the sense of 
“design-for-all“, the special focus lies on the characteristic “usable …. as a matter of principle 
without the assistance of others”. This particularly strengthens the self-determination and 
personal responsibility of persons with disabilities. The regulations for the creation of 
accessibility are the core element of the Federal Act on Equal Opportunities for Persons with 
Disabilities which acted as model for the equal opportunity legislation of the 16 federal  states. 
Moreover, the requirements of this Act are also relevant for other areas, e.g. the provision of 
benefits and services in the field of rehabilitation. This applies, in particular, also to 
rehabilitation services provided by the social insurance funds. Ten years after their 
introduction, the effectiveness of the provisions and instruments of the Equal Opportunities 
Act shall be reviewed. An evaluation to this effect is scheduled for 2013. On the basis of this 
evaluation, a potential need for amendments will be decided on.  
 
The creation of accessibility is a dynamic process which can only be gradually implemented, 
taking account of the principle of proportionality and the means that are available. The 
standards of accessibility to be called on are subject to constant change. Specifically for 
individual regulatory areas, they are established by recognised technical regulations (such as 
the DIN standards of the German Institute for Standardisation) and - on the basis of the Act on 
Equal Opportunities for Persons with Disabilities - also via programmes, plans and agreed 
goals. Because, due to the long lifespan of current infrastructure facilities and vehicles, any 
necessary adjustments can only be made step by step, constructional and other facilities, 
means of transport,  information processing systems and communication facilities are being 
successfully designed such that they can be used by persons with disabilities without 
particular difficulty and as a matter of principle without the assistance of others.  
 
The access to justice for people with disabilities is guaranteed by German law. Corresponding 
provisions are, for example, contained in the Courts Constitution Act (GVG) and the Code of 
Criminal Procedure (StPO). The German Sign Language has been recognised as a language in 
its own right. In all proceedings before German courts and in administrative procedures with 
federal authorities, persons with hearing and speech impairments have the right to choose to 
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communicate either through German Sign Language, sound-accompanying signs or through 
other technical communication aids. Any costs arising in this regard are to be borne by the 
authorities or courts.  
 
Blind and visually disabled persons participating in administrative procedures have the right 
that documents enabling them to exercise their rights be made accessible to them. The form of 
such documents depends on the possibilities of perception of the persons involved. 
Documents can, for example, be made accessible by being read out, with the help of sound 
recording devices, in Braille or capital letters, electronic form or by other means. The persons 
concerned are not to be charged with additional costs associated with the provision of these 
documents. The same applies to court proceedings. 
 
In the Coalition Agreement of the Federal Government for the 17th legislative period it was 
agreed to draw up a National Action Plan (NAP) to implement the UN Convention. It was 
adopted by the Federal Government on 15 June 2011. With the NAP, a long-term overall 
strategy was drawn up for the implementation of the Convention. It is a package of measures 
rather than a legislative package and, in particular, aimed at closing existing gaps between the 
legal situation and the practice. More than 200 plans, projects and activities show that 
inclusion is a process that includes all areas of life. An important measure, for example, is 
ensuring access to medical care. All persons with disabilities are to be provided with 
unlimited access to every kind of health care and health services. The NAP therefore includes 
the objective of making a sufficient number of medical practices accessible over the next ten 
years. Together with the federal states and the medical profession, the federal government is 
going to develop an overall concept to give incentives for the creation of barrier-free access to 
or barrier-free equipment of practices and hospitals. The federal government’s action plan is 
supplemented by other action plans of the federal states, municipalities, rehabilitation 
providers, disability and social organisations as well as providers of services for persons with 
disabilities and private sector companies.  Some of these plans have already been adopted.  
 
Accessibility and taking account of the “design-for-all“ have become increasingly important 
criteria for companies, also with a view to the demographic trend of an ageing society. 
Accessibility opens up new consumer groups and thus, in addition to enhancing the 
participation of disabled persons, also new market opportunities for companies. Public 
relations and the provision of information on the implementation of accessibility in different 
areas of life are of crucial importance. Market research is therefore a major precondition for 
the development and supply of barrier-free goods and services. In this context it is important 
to identify products and services of special interest and to promote market research in these 
areas in a targeted way. Such research must include persons with disabilities. Many products 
are developed on the basis of scientific innovation or as a result thereof. Therefore, the 
training of experts involved in product development should contain elements to raise 
awareness of the subjects “accessibility” and “design-for-all”.  
 
With regard to information and the stimulation of change in the public’s mindset, a lot of 
importance has been attached to the dissemination of good examples. For the above 
mentioned reasons, small and medium-sized enterprises (SME) should participate in this 
process. Since 2009, the Federal Ministry of Economics and Technology has organised 
conferences, particularly with SMEs, to make companies aware of the “design-for-all”. A lot 
of good examples could be identified and published as a result. In 2012, further conferences 
will be held on this topic. But goods and services for persons with disabilities are not only in 
high demand by companies but also by the public sector - e.g. in social assistance.  
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Retail quality labels could support this process. In Germany, the government-supported 
initiative „Economic Factor Age“ developed the “Generation-Friendly Shopping” quality 
mark in cooperation with the German Retail Federation (Deutscher Handelsverband) and 
other institutions and organisations. The quality mark is awarded to stores catering to the 
needs of persons with a handicap, for example by ensuring an optimal design of their store 
entrance and arrangement of goods and by labelling their products with clearly legible price 
tags. Suitable measures should be adopted to sensitize consumer counselling services for 
accessibility as an distinctive characteristic of products and services. The involvement of 
people with disabilities is crucial for the success and acceptance of these measures. 
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Greece 
 
The Greek constitutional law (article 4) defines that all people are equal before the law and 
that all Greek women and men have equal rights and obligations. According to that article, the 
same principles apply also to disable people.  
 
Facilitation and accessibility 
 
The General Secretary of Public Administration and Electronic Government with its circular 
letters mention the necessity of serving people with disability in priority and urging all public 
sector services to ensure accessibility to disable people. 
 
Circulars of the Ministry of Interior define that public sector services, institutions and local 
authorities’ services should provide for the accessibility of the built environment to people 
with disabilities. The Law 2831/2000 contains special clauses for the buildings to be 
accessible by people with disabilities. These clauses are related to issues such as the 
accessibility to entry-exit points of buildings, to sidewalks, elevators, post mail boxes and etc.  
 
The Ministry of Environment, Physical Planning and Public Works has organised a 
“Committee of Accessibility” which recommend to the Minister issues that have to do with 
the implementation of the Law 2831/2000. Among others, members of this Committee are 
people from the National Confederation of Disabled People (ESAMEA). 
 
The Athens Urban Transport Organisation’s (OASA- www.oasa.gr) provides information 
about the accessibility to and the use of all means of transport (bus, trolley, metro, tram, train). 
In addition, the related infrastructure such as airports, bus and railway stations are accessible 
to people with disabilities. Most of city’s transportation means are equipped with ramps in 
order to facilitate the boarding of people with disabilities using a wheel-chair. 
 
Although there is no specific legislation about the e-accessibility and the participation of 
disable people in electronic government society, institutions or disability organisations 
develop websites in order to cover the special needs of this category of people.  
 
A network of sports facilities accessible for athletes with disabilities has been developed; a 
network of sidewalks refurbished with ramps and tactile guide and also an accessible beach in 
Athens are available to disabled people. 
 
More steps should be taken as well in the direction of comprehensive and systematic 
promotion of accessibility across the full range of policies and to raise awareness in particular 
of the sensitive group of children.  
 
All Greek authorities, ministries etc. promote the right of disable people to accessibility in all 
areas of their daily and professional life. Article 9 of the UNCRPD is a guideline and all 
efforts are made under its principles.  
 
a. Accessibility legislation: its place in the legal and regulatory framework 
 
Circulars of the Ministry of Interior define that public sector services, institutions and local 
authorities’ services should be provided for the accessibility of the built environment to 
people with disabilities. The Law 2831/2000 contains special clauses for buildings to be 
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accessible by people with disabilities. These clauses are related to issues such as the 
accessibility to entry-exit points of buildings, to sidewalks, elevators, post mail boxes and etc.  
 
The Ministry of Environment, Physical Planning and Public Works has organised a 
“Committee of Accessibility” which recommend to the Minister issues that have to do with 
the implementation of the Law 2831/2000. 
 
b. General law, technical regulations and standards 
 
The existing legislation covers the basic requirements for the development of goods, products 
and services accessible to disabled people. Then, circulars produced by the Ministries, 
formulate, where appropriate, special conditions that must be followed for the development 
and implementation of accessible goods / services. For example, Law 2831/2000 Article 28 
refers to special arrangements to accommodate people with disabilities to buildings, new and 
existing, and in public spaces. The Ministry of Public Works with a series of circulars 
required public bodies to take appropriate measures to implement the law. These circulars 
define technical details. 
 
c. Role of national, European and international standards 
 
The Greek legislation on accessibility follows international standards and has been defined 
from regulations produced by international bodies, e.g. mainly E.U., U.N, CoE. Although 
current legislation covers this issue, it seems there is a need for updating it after the upcoming 
ratification of the U.N. Convention on rights for people with disabilities. 
 
d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
 
Signing the U.N. Convention has not yet led to any changes regarding accessibility legislation, 
but it is expected that the ratification will affect current legislation, although it already covers 
all main topics that should be included in legislation regarding accessibility. 
 
e. Services regulated for accessibility 
 
The law 2831/2000 Article 28 provides special arrangements to accommodate people with 
disabilities. 
More specifically, paragraph 1 defines that areas of new buildings should ensure both 
horizontal and vertical access by people with disabilities. These buildings are the buildings 
used by the public: public Services, public entities, private legal entities of the public sector, 
civil society organizations, local authorities first and second tier or uses, rollup public, 
education, health and social care, offices and trade as well as in parking lots of these buildings. 
 
f. Goods regulated for accessibility 
 
The Athens Urban Transport Organisation’s (OASA-www.oasa.gr) provides information 
about the accessibility to and the use of all means of transport (bus, trolley, metro, tram, train). 
In addition, the related infrastructure such as airports, bus and railway stations are accessible 
to disabled people. Most of the city’s means of transport are equipped with ramps in order to 
facilitate the boarding of people with disabilities using wheel-chairs. Besides means of 
transport, all goods and services either produced for or provided to the public should be 
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harmonised with internal legislation and E.U. directives and regulations, e.g. telephones, 
ATM’s, doors, elevators, tables etc. 
 
g. Enforcement of accessibility legislation 
 
For particular buildings, the responsible departments for the implementation of accessibility 
in public spaces are the units of Accessibility and the Technical Services of the Municipalities. 
Other bodies responsible for implementation of accessibility in public buildings are the units 
of accessibility of the ministries, public entities, regions and local authorities, first and second 
degree. Monitoring of the implementation of accessibility works carried out by the Inspector 
General of Public Administration, who in that jurisdiction, directs and coordinates all the 
control mechanisms of the state to determine the motivation and compliance of public bodies 
and municipalities in implementing the projects accessibility. In particular, the control and 
policing of points of accessibility of public spaces and parking spaces shall be the 
responsibility of the concerned municipal police. 
 
h. Non-compliance and litigation 
 
Complaints may be submitted with a signed claim to the Ombudsman. A claim could be 
brought either by any directly concerned natural or legal person or association of persons. 
After the investigation, the Ombudsman, if required by the nature of the case may draw the 
conclusion which informs the relevant minister and the competent services, and mediates in 
any suitable way to solve the problem. 
 
At the same time, any person can go to court, asking either the compliance of public or private 
entities with existing legislation on accessibility or to claim compensation for any damage. 
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Hungary 
 
a. Accessibility legislation: its place in the legal and regulatory framework 
 
The Hungarian law on the rights and equal opportunities of persons with disabilities (ACT 
XXVI of 1998 7/A. §) recognised the equal right to accessible public services. To implement 
this law the accessibility of public services is obligatory. The legislation defines accessibility 
in a complex way, so not just the accessibility of buildings is obligatory but the accessibility 
of information and services are also obligatory. This obligation refers to governmental, self-
governmental and private public service providers; the earliest connecting deadline was 31. 
December 2008, and the latest was 31. December 2013.  
 
The law declares in a separate paragraph, that people with disabilities must be provided with 
equal chances to access information of general interest, furthermore to information that refers 
to the rights of people with disabilities and (refers to) the services provided for them.  
 
Paragraph 27 shows the human right viewpoint of the law, and declares: “Any person that has 
been treated unfairly on the grounds of his/her disability, he/she shall be entitled to all the 
rights that are to be enforced when personal rights are violated”. This refers to all the rights 
named/declared under the law, so if there is a lack of accessibility, - after the deadline expires 
- the defaulter can be sued.  
 
b. General law, technical regulations and standards 
 
The Hungarian law on the rights and equal opportunities of persons with disabilities (ACT 
XXVI of 1998) recognises the right of accessible services and the requirements of suppliers. 
The law on Hungarian Sign Language and the use of Hungarian Sign Language (ACT CXXV 
of 2009) recognises the ICT accessibility of deaf people. The Hungarian law about the 
construction and protection of the built environment (ACT LXXVIII of 1997) and its 
implementation regulation, the governmental regulation about the national settlement 
planning and building requirements (253/1997.) contain the technical specifications of the 
physical accessibility. 
 
We try to build the most modern requirements in the tendering packages during the 
implemented accessibility projects financed by EU and national resources. (About this we 
inform more in the answer belongs to the point c). 
 
c. Role of national, European and international standards 
 
In 2007, the legal predecessor of the Ministry of National Resources has put forward a 
Manual aiming to realize equal accessibility, which was updated in 2009 based on the new 
building acts. This expert document on architecture contains a broader system of requirements 
than the effective legislative provisions in the field of realizing accessibility, such as the W3C 
recommendation on web accessibility or other ICT standards where no relevant legal 
regulation has been formulated yet.  The application of the Manual in cases of development 
projects financed by the European Union is obligatory.   
 
d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
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Hungary ratified the UN Convention on the Rights of Persons with Disabilities and the related 
Optional Protocol in 2007. The main impact of the ratification is the declaration of the law on 
Hungarian Sign Language and the use of Hungarian Sign Language (ACT CXXV of 2009). 
This law recognises −inter alia− the communication rights of deaf and deaf-blind people and 
their rights to free sign language interpreting service, and learning through Sign Language, 
and TV programmes have to be subtitled, and during formal –judicial, police, etc. –processes 
obligatory to use Sign Language interpreter.  
 
This Convention inspired the modification of the governmental regulation about the national 
settlement planning and building requirements (253/1997.) in 2009, which enlarge the 
technical and architectural specifications in connection with the physical accessibility. 
 
We will take into consideration the principles of the Convention when reviewing the 
Hungarian law on the rights and equal opportunities of persons with disabilities (ACT XXVI 
of 1998). On the basis of the professional trends, national and international experiences we 
will update the legislation about the accessibility. 
 
e. Services regulated for accessibility 
 
The accessibility obligation of the ACT XXVI of 1998 refers to the further public services:  
 

 all public power activity- including all kinds of authority, governmental, 
administrational and judicial activity- furthermore the activity of the parliament, 
organisations subordinate to the parliament, the Constitutional Court, parliamentary 
commissioners, the prosecution, home defence and security organisations practicing 
their competence.  

 public media, education, public education and collection, culture, science, social, child 
welfare, child protection, health, sport, youth, and employment services, cares and 
activities provided by institutions run by the state. 

 all activities of local and minority governments practicing their competence- including 
especially the authority and other administrational activities- and according to the 2nd 
point services, cares and activities provided by local and minority governments, NGOs 
and parochial institutions, and institutions financed by them. 

 service activity provided in all kinds of customer services, furthermore 
 service activity based on all kinds of authority permit or authority obligation, that 

serves the public care of a settlement or a part of a settlement, is not restricted and 
cannot be restricted.  
 

f. Goods regulated for accessibility as part of a service 
 
There is no legislation in force in connection with the accessibility of the goods. 
 
g. Goods regulated for accessibility 
 
There is no accessibility legislation for manufactured goods in Hungary at the moment. 
 
h. Enforcement of accessibility legislation 
 
In accordance with the legal regulations in force, compliance with accessibility provisions 
during the construction of a new building or the reconstruction of an already existing one is 
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verified by the building authorities in each case in advance.  In principle, granting a building 
permit must be denied in all cases where fulfilling the requirements is not guaranteed. In 
practice however, it poses a serious problem that the experts of the building authority are not 
well-informed enough about accessibility requirements and numerous mistakes derive from 
inefficient construction.  
 
The effective provisions do not impose classic sanctions on accessibility legislation. Non-
compliant providers will first and foremost have to face the previously mentioned possibility 
of litigation. Moreover, the Equal Treatment Authority may investigate whether maintainers 
have fulfilled legal obligations in a given case.  In cases of a violation, the Authority may 
impose a fine. 
 
In our plans, reviewing the legal framework to provide accessibility will also extend to the 
legal consequences of non-compliance. 
 
i. Non-compliance and litigation 
 
The Hungarian law on the rights and equal opportunities of persons with disabilities (ACT 
XXVI of 1998 27. paragraph) declared “Any person has been treated unfairly on the grounds 
of his/her disability, he/she shall be entitled to all the rights that are to be enforced when 
personal rights are violated”. This means in practice, that the defaulter can be sued because of 
violation of individual rights.  
 
Furthermore, in the case of breaking the law considering the accessibility legislation, 
plaintiffs can turn to the Commissioner of Fundamental Rights (ombudsman) and to the Equal 
Treatment Authority. 
 
According to the Hungarian law on the rights and equal opportunities of persons with 
disabilities (ACT XXVI of 1998 25. paragraph (7)) “The National Council on Disability 
Affairs and the national organisations for advocating the rights of persons with disabilities 
may initiate court proceedings against anybody violating the rights of persons with disabilities 
as encoded in legislation in order to enforce such rights, even if it is not possible to establish 
the identity of the particular disabled person who has experienced the insult.”  
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Ireland 
 

a. Accessibility legislation: its place in the legal and regulatory framework 
 
Equality (anti-discrimination) legislation, the Equal Status Acts 2000 to 2008, provides that 
anyone selling goods, providing services, selling or letting accommodation, educational 
institutions and clubs must do all that is reasonable to accommodate the needs of a person 
with a disability by providing special treatment or facilities, where without these it would be 
impossible or unduly difficult to access goods, services, accommodation etc. This is subject to 
nominal cost. 
 
The Disability Act 2005 obliges public bodies to make their buildings, services 
communications, and information as well as heritage sites accessible for people with 
disabilities and is supported by statutory codes of practice and also practical guidelines.   It 
also establishes requirements for a complaints process with appeals to the national 
Ombudsman. Programmes of works have been undertaken and committed in sectoral plans 
(disability action plans produced by key Government Departments under the Disability Act). 
 
Part M of the Building Regulations also covers accessibility and applies to new buildings 
(other than private houses) which have to have mandatory Disability Access Certificates; and 
over time to public areas of public sector buildings. 
 

b. General law, technical regulations and standards 
 
Legislation provides specific requirements for the public sector as stated above and provides 
for the Disability Access Certificate for all sectors. It is also a subject of regulations, i.e. in the 
case of new buildings, Part M of the Building Regulations sets out general requirements, and 
the accompanying Technical Guidance Document lists specifications for particular aspects of 
a building (e.g. doorway and corridor widths) that would satisfy the accessibility 
specifications. 
 

c. Role of national, European and international standards 
 
2011 Irish legislation on the legal requirement for Energy Suppliers in relation to Universal 
Design is set out in Section 3 (3) of The European Communities (Internal Market in 
Electricity and Gas) (Consumer Protection) Regulations of 2011 (S.I. No. 463 of 2011). This 
section states that suppliers must apply the principles of Universal Design to:  
 

- all products and services offered or provided to final customers, and  
- communications with final customers. 

 
In early 2012 the National Standards Authority of Ireland (NSAI) produced the first global 
guidance standard for Energy suppliers in Ireland. This was specifically based on the 
universal design of how the energy suppliers (electricity and gas) communicate to their 
customers – verbal, written and electronic based communication. The National Disability 
Authority’s Centre for Excellence in Universal Design and the office of the Commission for 
Energy Regulation in Ireland co-chaired the production of this guidance standard with all the 
key stakeholders from energy suppliers in Ireland and diverse user group representations from 
age, size ability and disability.  
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d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
 
Since signing the Convention, updating and strengthening of Building regulations, and 
introduction of mandatory Disability Access Certificates for new buildings have occurred as 
part of the National Disability Strategy, the key vehicle for advancing policies in relation to 
people with disabilities. 
 

e. Services regulated for accessibility 
 
Equality legislation covers both public and private sectors. The Equal Status Acts 2000 to 
2008 apply to people who: 
 

- Buy and sell a wide variety of goods,  
- Use or provide a wide range of services,  
- Obtain or dispose of accommodation,  
- Attend at, or are in charge of, educational establishments,  
- There are separate provisions on discriminatory clubs. 

  
Disability legislation is specific to the public sector only. The Disability Act 2005 regulates 
for access to public buildings and heritage sites and access to services and information 
provided by public bodies. 
 
Regulations for the building sector, Part M of the Building Regulations, apply to both public 
and private sectors. 
 

f. Goods regulated for accessibility as part of a service 
 
Equality legislation states “goods and services” without specifying the nature of those goods 
and services. Disability legislation provides for accessibility to be taken into account in public 
procurement of goods and services, again without specifying the nature of goods involved. 
 

g. Goods regulated for accessibility 
 
The Public Transport Regulation Act 2009 specifically requires that improved access to 
transport systems and in particular to public transport services by people with disabilities be 
achieved.  
 
In 2010 the Irish government introduced S.I. No. 248/2010,the Taxi Regulation Act 2003 
(Wheelchair Accessible Hackneys and Wheelchair Accessible Taxis - Vehicle Standards) 
Regulations 2010.  This regulation covers: 
 

- applications for the grant of a wheelchair accessible hackney or a wheelchair 
accessible taxi licence; 

- applications for the renewal of a licence ; and 
- renewal of a wheelchair accessible hackney or a wheelchair accessible taxi 

licence. 
 
The Merchant Shipping Act 2010 covers passenger vessels to ensure that they are accessible 
to people with disabilities. This is based on the EU Regulation 1177/2010 on the rights of 
passengers travelling by Sea and Inland Waterways.  
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The Irish statutory Centre for Excellence in Universal Design is working with the National 
Standards Authority in relation to universal design standards for services.  Work to date has 
included recent adoption of a SWIFT standard for improved energy services to customers, 
including those with disabilities. The national regulatory body for the energy sector is 
working to achieve compliance. 
 

h. Enforcement of accessibility legislation 
 
For accessibility of goods and services generally (equality legislation), the Equality Authority 
provides advice and information and can guide complainants, the Equality Tribunal 
adjudicates on complaints, and can make an award of monetary compensation to the 
complainant, to be paid by the offending organisation. 
 
Disability legislation governing access to public services, premises and information provides 
that individuals can appeal to a statutory Inquiry Officer, or ultimately to the Ombudsman, 
who can recommend that appropriate action be taken by the public body. 
 
With regard to accessibility of new buildings, an award of a Disability Access Certificate is 
required before the building can be occupied.  This is the role of Local Authorities. 
 

i. Non-compliance and litigation 
 
Individuals can bring a complaint to the Equality Tribunal (for complaints regarding general 
accessibility of goods/services) and the remedy is usually damages awarded to the 
complainant. Awards may be appealed to the Courts. The Equality Authority can join the 
complainant in taking the case. 
 
Individuals can bring a complaint, under the Disability Act, on accessibility of public services 
to the head of the Public Body who must then appoint a statutory Inquiry Officer to 
investigate the complaint and advise on remedial steps to be taken. Should the complainant be 
dissatisfied with the outcome of this process they have the right to refer it to the Ombudsman. 
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Italy 
 

a. Accessibility legislation: its place in the legal and regulatory framework 
 
General provisions on accessibility of infrastructures (built environment) are included in the 
law n. 104/1992 (Statutory law to promote the assistance, the social integration and rights of 
persons with disabilities), which provides for all designs of public buildings and private 
buildings open to the public to comply with the legislation regarding the removal of 
architectural barriers. Authorizations to build depend on the same legislation.  
 
The Consolidated Building Act (Testo Unico Edilizia, approved by Decreto del Presidente 
della Repubblica n. 380/2001 and related provisions (e.g. law n. 13/1989) provides for the 
removal of architectural barriers in private and public buildings and relevant sanctions. 
 
Detailed technical regulations on accessibility of public buildings and private buildings open 
to the public are included in Presidential Decree n. 503 of 24 July1996. 
 
Law n. 4/200472  provides for specific measures aimed at enhancing access to ICT tools and 
devices for persons with disabilities. The Law states that measures to favour ICT accessibility 
belong to the measures to implement equality principles enshrined in the Constitutional Law 
(art. 3). Therefore it regards the granting of equality conditions.   
 
Law n. 104/1992 establishes that municipalities should identify suitable ways to provide 
individual transport for persons with disabilities who are not able to use public transport, by 
drawing up mobility plans foreseeing alternative services. 
 
Law n. 37/1974 provides for guide dogs to be allowed free of charge on public transport. 
Recent public means of transport such as train buses and coaches are equipped with special 
facilities for passengers with disabilities and with reduced mobility. All European directives 
and regulations concerning accessibility of public transport have been implemented, in 
particular Regulation (EC) n. 1107/2006 of the European Parliament and of the Council of 5 
July 2006 concerning the rights of disabled persons and persons with reduced mobility when 
travelling by air which is expected to pave the way for similar regulations in the field of bus 
and maritime transport. 
 
It should be noted also that Decree of the Ministry of Cultural Heritage and Activities of 28 
March 2008 adopted the Guidelines for the elimination of architectural barriers in places of 
cultural interest. 
 
In the Italian law accessibility is designed primarily to overcome architectural barriers as well 
as all physical obstacles that are a source of discomfort for the mobility of everyone and 
especially for those who have a reduced or impaired mobility, permanently or temporarily; 
limiting or preventing anyone from convenient and safe use of parts, equipment or 
components or represented by the lack of measures and indicators that allow the orientation 
and recognition of places and sources of danger to anyone and in particular for the blind, 
partially-sighted and deaf. 
 

                                                 
72 For the English version see the following link: http://www.pubbliaccesso.it/normative/law_20040109_n4.htm 
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The concept of architectural barrier is, therefore, very extensive and articulated and includes 
elements of different nature, which may cause perceptual or physical limitations, such as 
particular conformations of the objects and places that may be a source of disorientation, 
fatigue, discomfort or distress. Architectural barriers are therefore not only narrow steps or 
passages, but also slippery, uneven or bumpy paths and roads, stairs without handrails, steep 
ramps, lobbies without seating systems or protection from the weather, the lack of guidance or 
indications that helps identify any source of danger, and so on. Physical barriers are an 
obstacle to "anyone", not only for particular categories of persons with disability, but for all 
potential users. 
 
Specific initiatives are adopted by the regions on the base of their responsibility (since 2001) 
for local governance of social policies. 
 

b. General law, technical regulations and standards 
 
See item a. 
 
Regarding L. 4/2004 and ICT accessibility the Law is accompanied by an implementation 
regulation and technical rules contained in secondary norms (Regulation DPR 75/2005 for 
English version see http://www.pubbliaccesso.it/normative/implementation_regulations.htm 
and Ministerial Decree 8 July 2005 http://www.pubbliaccesso.it/normative/DM080705-
en.htm) which set technical requisites and guidelines. So, on the one hand, the Law provides 
for principles, and guidelines regarding training, responsibilities of e.g. public managers 
regarding ICT procurement etc.; on the other hand, implementation regulation gives operative 
indications concerning the assessment of accessibility etc. 
 

c. Role of national, European and international standards 
 
See item a. 
 
Regarding L. 4/2004 and ICT accessibility, international guidelines such as WCAG (Web 
Content Accessibility Guidelines released by W3C) are taken into account as point of 
reference. Under this aspect it is worth mentioning that in consideration of the release of the 
WCAG 2.0, the technical requisites (Annex A of DM 5 July 2004) are undergoing a revision 
(already notified to European Commission according to EC Directive 98/34). 
 

d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
 
Italy is in the first phase, checking the effectiveness of national legislation in relation to the 
principles of the UNCRPD. The national Law n. 18/2009 provides the establishment of a 
National Observatory in order to monitor the condition of people with disabilities. The 
National Observatory, which met for its official session on December 16th, 2010, to monitor 
the condition of people with disabilities will also assure the implementation of the activities 
provided by the Article 33.2 of the UN Convention. On July 2011 six working groups, of 
which one has to examine issues related to accessibility, were formed within the Observatory, 
in order to deal with all major areas of reference set by the UN Convention.  
 

e. Services regulated for accessibility 
 
Transport, education, tourism, cultural activities, electoral services. 
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Regarding ICT accessibility Law 4/2004 mainly targets public administrations websites and 
public procurement of ICT devices. (The compliance to accessibility provisions is also stated 
in the Digital Administration Code legislative Decree 2005/82 as modified by legislative 
Decree 235/2010 as compulsory obligation for public administration websites).  
 
As for Digital tools used in Education (Digital content for education and learning) specific 
provisions are contained in the Ministerial decree 30 April 2008 – only in Italian 
http://www.pubbliaccesso.it/normative/DM300408.htm) 
 

f. Goods regulated for accessibility as part of a service 
 
Article. 7 of Law no. 104/1992 provides that the National Health Service is obliged to ensure 
assistance and the supply of any equipment, tool, prostheses and technical aids necessary for 
the treatment of impairments, in order to make sure that poor persons with disabilities have 
the opportunity to benefit from equipment and help to promote personal mobility. In this area, 
reference can be made to Ministerial Decree 27 August 1999, n. 332, dealing with types and 
modes of prostheses and services free of charge, by the NHS. For the other types of 
equipment, tool, prostheses and technical aids not specifically listed under that provision, is 
possible to obtain a tax advantage. 
. 
 

g. Goods regulated for accessibility 
 
People with disabilities can obtain a special license to drive a vehicle adapted to their specific 
needs, after authorization by a Local Medical Committee (ASL), responsible for ensuring the 
driving capacity (Article 116, c. 5, Codice della Strada). Moreover, Article 27 of Law no. 
104/1992 introduces a 20% subsidy on costs to modify the driving systems, and several forms 
of tax benefits are listed for the purchase of a vehicle for people with disabilities or their 
families (reduced VAT, income tax deduction, exemption from payment of road fees and 
exemption from property transfers). In addition regions introduced contributions for 
purchasing vehicles for people with disabilities. 
 
At the national level, regarding the possibility for people with disabilities to benefit from aids, 
equipment, technology for mobility, Decree of the President of the Republic n. 917 of 
December 22, 1986 (Approvazione del T.U. sulle imposte dei redditi) provides the possibility 
to deduct 19% of the costs incurred for the purchase of necessary means for personal mobility, 
and ICT and technical means designed to promote personal autonomy and the possibility of 
real integration of disabled people. E.g.: wheelchairs, artificial limbs, guide dogs for blind 
people, vehicles adapted to the needs of people with disabilities. Furthermore, a special VAT 
(4% instead of 20%) is reserved for orthopedic appliances or special vehicles with engines or 
other mechanism of propulsion, stair lifts, prostheses and aids related to permanent functional 
impairment (Law n. 263 of May 29, 1989). Law n. 30 of 28 February 1997 establishes a 
special VAT for purchasing technical and ICT aids designed to promote the autonomy of 
people with disabilities. 
 

h. Enforcement of accessibility legislation 
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Law no. 104 of February 5, 1992, states that any project to be implemented in public or 
private buildings (when open to public) are subject to control by the municipality which has 
to verify their compliance to local regulations. 
 
Regarding ICT accessibility, art. 9 of DPR 75/2005 (implementation regulation of L. 4/2004) 
states that each administration has to appoint a person responsible for ICT accessibility and it 
foresees a monitoring activity by a public body (former CNIPA, now DigitPA). Disciplinary 
sanctions can be applied to public managers who do not respect the requirements of the law. 
 
More recently (December 2009), in order to have a more effective compliance to the law 
leveraging on users involvement in a full Web 2.0 way, the “Observatory for the Accessibility 
of Public Administration Websites” has been launched. Through the portal 
www.accessibile.gov.it , any citizen can complain regarding lack of accessibility (or usability) 
of public websites, but he/she can also give evidence to good practices. Through the website 
is also possible to monitor how the reports are handled until the cases are solved. Moreover, 
www.accessibile.gov.it has become a tool to spread the culture of web accessibility by giving 
space to news, examples, guidelines and good practices.   
 

i. Non-compliance and litigation 
 
In order to ensure equality and non discrimination of people with disabilities in every field of 
social life, including accessibility, Italy adopted Law no. 67, March 1, 2006 (Measures for the 
judicial protection of persons with disabilities who are victims of discrimination). In defining 
the concept of anti-discrimination, Article 2 refers to the principle of equal treatment from 
which it follows that there can be no discrimination against persons with disabilities. 
 
As for the procedural aspects of the protection, article 3 refers to article 44 of Legislative 
Decree no, 286, July 25, 1998 (Consolidated text of provisions governing immigration and the 
status of the foreigner). According to art. 44, when dealing with any form of discrimination 
from a single person or a public administration, anyone can file a case in civil courts to obtain 
the adoption of any necessary measure to remove the effects of that discrimination. 
 
Non-execution of judge’s orders can imply imprisonment until three years. The procedure 
ends with the executive order to terminate any behavior, conduct or act of discrimination, and 
to undertake any necessary measure to remove the effects of discrimination. 
 
The intervention of the court is therefore not limited to modifying what had already happened, 
but also aimed to prevent discrimination in the future, thanks to positive actions for 
substantial equality of all people with disabilities.  
 
Associations entitled to protect the rights of persons with disabilities (art. 4), identified by the 
Decree of the President of the Council of Ministers 21 June 2007, n. 181 (Associations and 
entities qualified to act for judicial protection of persons with disabilities, victims of 
discrimination) can also act on behalf of the disabled person after delegation of the party 
concerned, under form of public act or private writing (Art. 4, paragraph 1). In case of 
collective discrimination, associations and organizations are empowered to act without 
delegation (Art. 4, paragraph 3). 
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Latvia 
 

a. Accessibility legislation: its place in the legal and regulatory framework 
 
At the national level any discrimination is prohibited by the Constitution. However non-
discrimination principles on the grounds of disability have been incorporated into different 
national laws, for example regarding access to education, consumer rights, health sector, 
social security, employment, etc.. Thus the responsibility regarding accessibility falls into 
scope of respective branch ministries. 
 
Policy planning documents relevant for the topic, approved in 2011: 
Action Plan for Implementing the Basic Principles on Policy for Elimination of Disability and 
its Consequences 2005-2015”, adopted in 2006. The plan includes measures to foster equal 
rights of persons with disabilities in different spheres of life. 
On 25 May 2011, the Cabinet of Ministers approved “The Electronic Government 
Development Plan for 2011–2013”73 has been prepared in 2011 (order No.218) covering 
measures to: reduce the administrative burden and increase efficiency of the organizational 
process in the public administration; develop electronic services tailored to the needs of 
population and enterprises; develop state information systems and the ICT infrastructure, 
fostering internet access; facilitate public involvement in the policy-making process. It is 
developed for further implementation of Information Society Development Guidelines and 
continuity of e-Government Development Programme 2005-2009 and developed with regard 
to the objectives set in the Malmö Declaration and European eGovernment Action Plan 2011-
2015. 
The plan comprises 192 measures and its aim is to provide available public services to 
citizens in a convenient and simple way, through electronic data exchange between public 
administration and local government entities, while increasing government efficiency and 
reducing its costs. It is planned to create and develop more than 220 e-services within the 
framework of the Plan, including for citizens with disabilities. Implementation of the Plan is 
proceeding according to the time schedule approved in the Plan. In 2011 20 e-services have 
been developed, in 2012 there are planned to develop more than 150 e-services.  
 
In line with National development documents setting the objectives to facilitate the e-skills to 
benefit from the digital society on 18th May 2011, the Cabinet of Ministers approved 
the  “Electronic Skills Development Plan for 2011-2013” (order No.207)74 taking into account 
the objectives set in the “Digital Agenda for Europe” as well as related national policy 
documents. The Plan is a short-term policy planning document and its aim is to promote the 
development of an information society allowing the population of Latvia to learn general e-
skills commensurate with their education and professional activity levels during the period 
from year 2011 to 2013. The plan sets the objectives to raise the awareness and motivation of 
the necessity of e-skills as one of the eight key competences which are fundamental for 
individuals in a knowledge-based society. 
The main target groups of the Plan are government employees, the unemployed and job 
seekers, retirees, long- term social care institution residents, disabled persons, prisoners 
according to Digital Agenda for Europe Action 066: Implement by 2011 long-term e-skills and 
digital literacy policies and promote relevant incentives for SMEs and disadvantaged groups. 
                                                 
73 http://polsis.mk.gov.lv/view.do?id=3718 

74 http://polsis.mk.gov.lv/view.do?id=3662 
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Measures for facilitating e-skills of other target groups are foreseen in other national 
development planning documents. 
The Plan's implementation has started. One of the tasks in the Plan is to hold the annual 
European E-skills Week with the aim to promote e-skills and ICT profession by involving and 
informing all groups of population, including entrepreneurs.   
 

b. General law, technical regulations and standards 
 
Built environment  
The accessibility of the built environment in construction policy is regulated by the 
Construction law, which defines „accessibility of the environment” and also determines that a 
structure shall be designed and constructed so as to ensure the accessibility of the 
environment.  

Currently there are two regulations of the Cabinet of Ministers in force- Regulation No 567 
„Regulation on Latvian Building code LBN 208-08 „Public buildings and structures”” and 
Regulation No409 „Regulation on Latvian Building code LBN 211-98 „Multi-storey Multi-
apartment Residential Buildings”” that include requirements of ensuring physical accessibility 
for persons with disabilities. In Regulation No567 the chapter “Accessibility in public 
buildings for people with disabilities” provides ensuring requirements of physical 
accessibility in public buildings. In Regulation No409 the chapter “Requirements of comfort 
for disabled persons” provides requirements of physical accessibility in residential buildings, 
if there are anticipated apartments for families having disabled people with movement 
impairments. 

Transport 
Public transport  

Currently an intensive work is underway to incorporate the main requirements for passenger 
rights into national law in accordance with the European Parliament and Council Regulation 
of 16 February 2011 (EU) No 181/2011 on bus passengers' rights and amending Regulation 
(EC) No 2006/2004, including, inter alia, provisions for disabled persons and persons with 
reduced mobility. 

Procedures for the provision and use of public transportation services are determined in the 
Regulations “The order of provision and utilization of public transport services” which 
determine that all information in a bus about bus stop place shall be accessible in visual form 
and carried in audio form. Categories of passengers who have the right to pay lower fees for 
public transportation services provided along basic routes in a network of routes, as the 
procedure of paying lower fees and the amount by which the said fees are to be lowered are 
determined in the Regulation “Categories of passengers who have the right to pay lower fees 
for public transportation services provided along basic routes in a network of routes”.  

Environmental requirements established in the assignment of the planning architecture and 
referred to the Cabinet Regulations „General Building Regulations” are taken into 
consideration when designing and building the state roads network.  

The national standard LVS 448:2008 “Railway applications. Passenger platforms for 1520 
mm railway lines” lay down general requirements, which is harmonised with the EC decision 
2008/164/EC of21 December 2007, concerning the technical specification of interoperability 
relating to “persons with reduced mobility” in the trans-European conventional and high-
speed rail system. Standard requirements provide the upgrade of platforms height from 200 
mm to 550 mm height from the rail surface. 
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Air transport 

In the field of aviation Regulation (EC) No 1107/2006 of the European Parliament and of the 
Council of 5 July 2006 concerning the rights of disabled persons and persons with reduced 
mobility when travelling by air including European Civil Aviation Conference (ECAC) Doc 
30 is applicable to the Republic of Latvia. Latvian Civil Aviation Agency exercises the 
supervising of application.  

Sea transport 

The Directive 2003/24, which amends Directive 98/18/EC on safety rules and standards for 
passenger ships engaged on domestic voyages, has been implemented by the Regulations of 
the Cabinet of Ministers No145 “Regulations Regarding the Safety of Ro-Ro Passenger Ships 
and High-Speed Passenger Craft” adopted on 14 February 2006. The Directive includes 
specific requirements for persons with reduced mobility, in particular access to the ship, signs, 
messages relay systems, alarms and additional requirements, designed to ensure mobility on 
board ships. The issue of accessibility to new ships for international services Latvia as 
member state of the International Maritime Organisation should follow to the 
Recommendation on the Design and Operation of Passenger Ships to Respond to Elderly and 
Disabled Persons' Needs regulated by the International Maritime Organisation. 

In Latvia the European Parliament and Council Regulation (EU) No 1177/2010 on the rights 
of passengers travelling by sea and inland waterway was adopted on November 24, 2010, 
(will be applied from 18/12/2012) therefore amending Regulation (EC) No 2006/2004.   

In the issue of accessibility to new ships for international services Latvia as member state of 
the International Maritime Organisation should follow to the Recommendation on the Design 
and Operation of Passenger Ships to Respond to Elderly and Disabled Persons' Needs 
regulated by the International Maritime Organisation.  

ICTs and communications 
In the field of information and communication technologies, Universal service directive 
2002/22/EC and its amendment 2009/136/EC is transposed in the Electronic communications 
law and Electronic mass media law, ensuring the principle of equivalence of choice and 
access, access to European single emergency number 112, must carry obligations.  

The Postal Law stipulates that secograms (postal items, which contains notifications or 
printed papers prepared in a special manner, using the writing system for the blind – Braille, 
as well as other information carriers addressed to the blind) are exempted from payment for 
postal services.  

Regulations of the Cabinet of Ministers, No.171 “Procedures by which Institutions Place 
Information on the Internet” (adopted 6 March 2007) prescribes the procedures, by which 
institutions shall place information on the Internet in order to ensure availability thereof. In 
addition, in websites of institutions must be a section “easy to read”, hence covering more 
citizen groups that are able to comprehend the information. In the regulations there defined a 
range of technical requirements for websites, that gives the possibility to perceive the 
information in several ways (in written form, as well as in the form of pictures and sound). 
And websites shall provide for a possibility to select the font size75.  
 
The Electronic Documents Law foresees that state and local authorities are obliged to accept 
electronically signed documents from individuals and legal entities, therefore, for many 

                                                 
75 http://www.likumi.lv/doc.php?id=154198 
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services persons can apply by sending a digitally signed request to the official e-mail of the 
competent authority. Many of them a person can also receive electronically. 
 
In order to reduce the administrative burden on enterprises and citizens and ensure good 
governance principles in accordance with the State Administration Structure Law and the 
Administrative Procedure Law, the Ministry of Environmental Protection and Regional 
Development examining drafts of regulatory acts and policy planning documents developed 
by other ministries and giving official opinions afterwards, urges institutions to include 
principles of electronically available services both applying and receiving, also including 
advantages (faster or cheaper receive for the electronic channel) etc, and to reduce the 
administrative burden on businesses and citizens. In 2011, there are given 146 official 
opinions on legislation and policy planning documents developed by other ministries. 
 
The Ministry of Environmental Protection and Regional Development developing its own 
legislation, takes into consideration mentioned principles and includes them into the policy 
and regulatory acts.  

To provide the observation of principles stated by State Administration Structure Law, the 
regulations of the Cabinet of Ministers, No.357 „Procedures by which institutions cooperating 
provide information electronically, as well as provide and certify the trueness of such 
information” (approved on 13th April, 2010) prescribes procedures, basic principles and 
available methods for cooperation between institutions electronically providing the 
information at their disposal and confirmation of such information.  
 
The regulations of the Cabinet of Ministers Nr.792 (adopted on 11th October, 2011) 
"Regulations on action program" Infrastructure and Services" appendix 3.2.2.2 activity 
"Development of Public Internet Access Points"" provides for development of new public 
Internet access points or  significant improvement of existing public Internet access points in 
local governments, in order to increase possibilities for Internet access to widest range of 
society groups, promoting access to electronic and other services, and information provided 
by public administration and commercial companies. The available total funding for the 
activity is 3 million LVL. Implementation of the activity ensures the Ministry of 
Environmental Protection and Regional Development as the responsible authority and the 
State Regional Development Agency as a cooperation authority. 
 
Within the framework of the activity it is planned to create around 547 new or improve 
existing public internet access points – in each city (except Riga), municipality or 
municipality’s  territorial unit (town, rural territory) not more than one public Internet access 
points. 
 
Mentioned regulations on the implementation of 3.2.2.2 activity has set a criterion for 
provision of horizontal priority "Equal Opportunities" - a project being appraised on this 
criterion, the project will receive extra points if it foresees specific actions to ensure equal 
opportunities, including providing services to persons with functional disabilities. 
 

c. Role of national, European and international standards 
 
When developing national standards international and best practices are being used to develop 
national standards. European Standards foreseen in EU Regulation are being incorporated and 
adopted as national standards. 
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d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
 
Currently the future strategic document “Basic Principles of Implementation of the 
Convention on the Rights of Persons with Disabilities for 2013-2019” is being elaborated in 
close cooperation with line ministries and DPO’s, it is foreseen that this document will also 
include certain proposals for measures and amendments to the legal acts to promote 
accessibility. 
 

e. Services regulated for accessibility 
 
See above. 
Additional amendments to the legal acts regarding access to goods and services are under 
debate currently. 
 

f. Goods regulated for accessibility as part of a service 
See above. 
 

g. Goods regulated for accessibility 
 
See above. 
 

h. Enforcement of accessibility legislation 
 
Supervision (control) exists regarding construction process. 
 

i. Non-compliance and litigation 
 
In case of discrimination or non-compliance individual person or an NGO can file a case in 
court. 
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Lithuania 
 
a. Accessibility legislation: its place in the legal and regulatory framework 
 
The Law on Equal Opportunities (Official Gazette, 2008, No. 76-2998) prohibits all types of 
direct and indirect discrimination on grounds of age, sexual orientation, disability, race, 
ethnicity, religion or beliefs at work, educational institutions and in the sphere of services and 
goods.  
 
According to Article 8 of this act, following the principle of equal opportunities, sellers or 
manufacturers of goods and providers of services must, irrespective of consumers' gender, 
race, nationality, language, origin, social status, faith, beliefs, views, age, sexual orientation, 
disability, ethnicity or religion: 
i. create equal conditions for all consumers to obtain the same products, goods and 

services including provision with housing and applying equal terms and guarantees for 
the same products, goods and services of the same value; 

ii. while providing information on or while advertising products, goods or services to 
consumers, ensure that such information does not convey humiliation or scorn or 
restriction of rights or giving privileges on the grounds of gender, race, nationality, 
language, origin, social status, faith, beliefs, views, age, sexual orientation, disability, 
ethnicity or religion and that such information does not form a public attitude that an 
individual has an advantage or disadvantage due to the aforementioned grounds. 

 
Provisions of the Law of Social Integration of the Disabled require those with duties under the 
Law to make adjustments to special needs of disabled in the fields of: provision of 
information, health care, accessibility, education, transport, etc. 
 
The Law also provides that the Ministry of Environment is responsible for the preparation of 
construction technical regulations for the adaptation of environment to the needs of the 
disabled and for supervising the implementation of such regulations. 
 
In the 11 Article of The Law of Social Integration of the Disabled for provision of 
accessibility are responsible: 
 

• For adaptation of facilities for disabled persons' special needs are responsible local 
authorities; 

• For territorial planning and design of buildings and public works buildings, housing 
and the environment, public transport facilities for passenger service, and their 
infrastructure, information environmental adaptation are responsible local authorities, 
owners and users of the objects. 

 
Article 34 of the Republic of Lithuania Law on Education establishes that access to education 
shall be ensured for persons with special needs by adapting the school environment and by 
providing special pedagogical, psychological and special assistance. 
 
The Law On Fundamentals of Protection of the Rights of the Child (Official Gazette, 1996, 
no. 33-807) provides that public buildings, streets and transportation means, which are to be 
used by a disabled child, shall be adapted to the special needs of a disabled child. The Law 
also provides that adapted accommodations shall be installed within institutions intended for 
these children. State and municipal executive institutions shall ensure according to their 



 

 189

competence and potential that requirements indicated in parts one and two of this article, 
would be implemented.      
 
The Law on Construction stipulates that during the design, construction, reconstruction or 
major renovation of buildings (except blocks of flats under renovation) and engineering 
constructions, it is necessary to adapt them to the special needs of disabled according to the 
Law of Social Integration of the Disabled. 
 
The responsibilities to provide reasonable accommodation for disabled persons are embedded 
in The Law on Equal Opportunities. In The Law on Equal Opportunities there is embedded 
that employers „shall take appropriate measures to enable a person with disabilities to have 
access to employment, to work, to seek career or to undergo training, including reasonable 
accommodation, if those measures shall not cause disproportionate burden to employer“. This 
provision regulates only employer‘s duty, but not in the area such as social protection, 
education, provision of goods and services. 
 
In Lithuania there is a Programme for the Adaptation of Housing of the Disabled (hereinafter 
referred to as the Programme) which also contributes to improvement of accessibility for the 
disabled. The purpose of the Programme is to seek independence and social integration of the 
disabled, meeting their special needs and adapting housing and its environment to their 
special needs. The Programme is targeted at disabled with physical impairment and having 
difficulty moving around the house who need an adaptation of housing. 
 
Article 14 of The Law on Education of Republic of Lithuania establishes that access to 
education shall be ensured for persons with special needs by providing special pedagogical, 
psychological and special assistance. 
 
b. General law, technical regulations and standards 
 
Information regarding accessibility in Lithuanian legislation is provided in point a. 
 
Adaptation of constructions and territories to disabled people’s needs in Lithuania is 
enshrined in construction technical regulations (CTR): Orders of the Minister of Environment 
on Construction Technical Regulations:  
 

CTR 2.03.01:2001-Constructions and Territories. Requirements for needs of the Disabled;  
CTR 2.02.02:2004-The Buildings of Public Service; 
CTR 2. 02-01-2004-Residential Buildings; 
CTR 2.02.09:2005-Deatched Residential Buildings; 
CTR 2.06.02:2001-Bridges and Tunnels. General Requirements; 
CTR 2.06.01:1999-Transport Systems of Cities, Towns and Villages; 
CTR 1.05.06:2010-Designing of the Structure; 
CTR 1.07.01:2010-Documents authorising construction works 
CTR 1.07.01:2010-Completion of Construction 

 
In Lithuania the Information Society Development Committee under the Ministry of 
Transport and Communications prepared Methodological Recommendations for the 
development and testing of web sites adapted to the needs of disabled people. According to 
the aforementioned Recommendations, state and municipal authorities are obliged to adapt 
web sites for disabled. The Information Society Development Committee once a year 
performs an analysis to ascertain whether the web pages are adapted for the disabled. 
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c. Role of national, European and international standards 
 
Lithuania does not develop purely national accessibility standards. All European Standards 
and several international ones in the area of accessibility are adopted as national standards.  
 
Accessibility for disabled and persons with reduced mobility to transport services are 
regulated by European Union regulations which are binding in Lithuania: 
 

- Regulation of the European Parliament and of the Council concerning the rights of 
passengers when travelling by sea and inland waterway and amending Regulation (EC) 
No 2006/2004; 

- Regulation (EC) No 1371/2007 of the European Parliament and of the Council of 23 
October 2007 on rail passengers’ rights and obligations; 

- Regulation (EC) No 1107/2006 of the European Parliament and of the Council of 5 July 
2006 concerning the rights of disabled persons and persons with reduced mobility when 
travelling by air; 

- Regulation of the European Parliament and of the Council on the rights of passengers in 
bus and coach transport and amending Regulation (EC) No 2006/2004. 

 
d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
 
Measures to improve access to the environment for people with disabilities are included in the 
National Programme for Social Integration of the Disabled 2003-2012 and its implementation 
measures. New National Programme for Social Integration of the Disabled 2013-2019 are 
being prepared now. Measures for improving accessibility are going to be included in it. In 
2011 workshops on universal design were organized in Lithuania for architects, designers and 
other specialists. The material for workshops was prepared according to international 
documents (including the UNCRPD).  
 
e. Services regulated for accessibility 
 
See point a. 
 
In Lithuania lawyers, notaries and bailiffs must ensure that disabled persons have access to 
their services. The bailiff’s office should be established on the first floor of the building. If 
there is a lift for disabled, the office can be on other floors of the building. Anyway, access to 
services provided by lawyers, notaries and bailiffs has to be ensured. The Lithuanian Chamber 
of Bailiffs and the Ministry of Justice are responsible for controlling that offices meet all 
requirements regarding accessibility for disabled people. 
 
f. Goods regulated for accessibility as part of a service 
 
According to Lithuanian national law, when implementing equal treatment, a seller or 
producer of goods or a service (commercial or public) provider, without regard to gender, race, 
nationality, language, origin, social status, belief, convictions or views, age, sexual orientation, 
disability, ethnic origin or religion, must: 

1. provide consumers with equal access to the same products, goods and services, 
including housing, as well as apply equal conditions of payment and guarantees for the 
same products, goods and services or for products, goods and services of equal value; 
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2. when providing consumers with information about products, goods and services or 
advertising them, ensure that such information does not convey humiliation, contempt or 
restriction of rights or extension of privileges on the grounds of gender, race, nationality, 
language, origin, social status, belief, convictions or views, age, sexual orientation, 
disability, ethnic origin or religion and that it does not form public opinion that these 
qualities make a person superior or inferior to another. 

 
g. Enforcement of accessibility legislation 
 
A person who considers himself wronged by failure to apply equal treatment shall have the 
right to appeal to the Equal Opportunities Ombudsman. An appeal to the Equal Opportunities 
Ombudsman shall not preclude the possibility of defending rights in court. Associations or 
other legal persons which have, in accordance with the legal act regulating their activities, the 
defence and representation in court of persons discriminated against on a particular ground as 
one of their activities may, on behalf of the person discriminated against, represent him in 
judicial or administrative procedures in the manner prescribed by laws. In the course of the 
investigation or upon completion of the investigation, the Equal Opportunities Ombudsperson 
may take a decision: 
 

1. to refer the investigation material to a pre-trial investigation institution or the prosecutor 
if features of a criminal act  have been established; 

2. to address an appropriate person or institution with a recommendation to discontinue the 
actions violating equal rights and to amend or repeal a legal act related thereto; 

3. to hear cases of administrative offences and impose administrative sanctions;  
4. to dismiss the complaint if the violations indicated in it have not been corroborated; 
5. to terminate the investigation if the complainant withdraws his complaint or when there 

is a lack of objective evidence about the committed violation or when the complainant 
and offender conciliate or when acts that violate equal rights cease to be performed or 
when a legal act that violates equal rights is amended or repealed;  

6. to admonish for committing a violation; 
7. to suspend the investigation if the person, whose complaint or actions, in reference to 

which a complaint has been made, are under investigation, is ill or away; 
8. temporarily, until taking the final decision, to ban an advertisement if there is sufficient 

evidence that the displayed or intended to be displayed advertisement can be recognised 
as inciting ethnic, racial, religious hatred or hatred on the basis of sex, sexual 
orientation, disability, beliefs or age and would do serious harm to the public interests, 
would humiliate human honour and dignity and would pose threat to the principles of 
public morals;   

9. to impose an obligation on operators of advertising activity to terminate an unauthorised 
advertisement and to establish the terms and conditions for the discharge of this 
obligation.  

 
In Lithuania, the Department for the Affairs of Disabled at the Ministry of Social Security and 
Labour (hereinafter – Department) inspects buildings' compliance with design solutions, 
which should fulfil the requirements to meet the needs of disabled. In the case of renovated 
(modernized) buildings, the Department for the Affairs of Disabled doesn’t inspect buildings' 
compliance with design solutions. According to the CTR (Construction Technical Regulation) 
“Completion of Construction” in the Commission for completion of constructions should be 
involved representative or authorised person of the Department, who inspects that 
constructions would be adapted to the needs of disabled. If there are violations of the CTR, 
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the responsible body shall be punished according to the Republic of Lithuania Code of 
Administrative Violations. Sanctions are applied by The State Territorial Planning and 
Construction Inspectorate under the Ministry of Environment or the Court. 
 
The following institutions control that the requirements set in legislation are properly 
implemented: municipalities and the State Territorial Planning and Construction Inspectorate 
under the Ministry of Environment according to their competence. 
 
h. Non-compliance and litigation 
 
Victims of discrimination have the right to appeal to the Equal Opportunities Ombudsman or 
defend their rights in court. Associations or other legal persons which can, in accordance with 
the legal act regulating their activities, defend and represent in court persons discriminated 
against on a particular ground, may, do so in judicial or administrative procedures in the 
manner prescribed by laws. 
 
The Equal Opportunities Ombudsman does not have litigation powers and cannot represent 
victims of discrimination in court. 
 
A person who has suffered discrimination has the right to claim compensation for economic 
and non-economic damages from the persons guilty thereof in the manner prescribed by laws. 
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Luxembourg 
 
a. Accessibility legislation: its place in the legal and regulatory framework 
 
There is an accessibility act dated March 2001 (Loi du 29 mars 2001 portant sur 
l'accessibilité des lieux ouverts au public) which regulates the accessibility of the built 
environment. The regulations, that are specified in a grand-ducal regulation dated November 
2001 (Règlement grand-ducal modifié du 23 novembre 2001 portant exécution des articles 1 
et 2 de la loi du 29 mars 2001 portant sur l'accessibilité des lieux ouverts au public), only 
apply to public or publicly funded buildings and facilities which have been newly built or 
substantially renovated.  
 
Furthermore, there is the 2008 (22 July 2008) act regarding the accessibility of public spaces 
to persons with disabilities who are accompanied by an assistance dog (22 July 2008) and the 
2008 Grand-Ducal regulation (19 December 2008) regarding the limitations to the access of 
persons with disabilities accompanied by assistance dogs to those places. 
 
Lack of accessibility has been considered discrimination since the 2006 act on equal treatment 
(Loi du 28 novembre 2006 sur l’égalité de traitement) but only in regard to workplace 
discrimination. Since the ratification of the Convention by the Grand-Duchy of Luxemburg 
(Loi du 28 juillet 2011) steps have been undertaken to incorporate the concept of reasonable 
accomodation, as well as the denial of reasonable accomodation as a form of discrimination, 
into relevant legal documents. 
 
b. General law, technical regulations and standards 
 
Cf. point c. 
 
Furthermore a series of accessibility measures aim to guarantee that persons with disabilities 
enjoy equal opportunities and the full participation in all aspects of life. These various 
measures are the following: 
 

• National accessibility concept and the label "Accessibility Plus"  
• The Standards Guide (Guide des norms) which is a reference document on accessible 

construction and which gives clear explanations of the legal provisions 
• The label "EureWelcome" resulting from an interregional collaboration supported by 

INTERREG  
• ECA – European concept for Accessibility  
• ECA for Administrations  

 
The question of accessibility is a constant concern in Luxembourg. 
 
c. Role of national, European and international standards 
 
In the Grand-Duchy, the legislator develops its own national standards (cf. accessibility act 
and regulation). In the context of accessibility there is also compilation of non-mandatory 
norms (cf. “Guide des normes”). Those norms and directives coexist with the legal standards 
and they go more into details than the legal standards. 
 
If there is more precise information needed on a special subject where there are no clear legal 
provisions, the authorities tend to turn to the relevant DIN rules of the “Deutsches Institut für 
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Normung e.V.”. This is often the case regarding the installation of special lifts, tactile 
materials for the floor or road traffic signal systems for blind persons. 
 
These are the relevant DIN rules:  
 

• DIN EN 81-70:2003 + A1:2004: Safety rules for the construction and installations of lifts - 
Particular applications for passenger and goods passengers lifts - Part 70: Accessibility to 
lifts for persons including persons with disability;  

• DIN 32984: 2011-10: Tactile materials for the floor at public places 
• DIN 32981: 2002-11: Additional equipment for road traffic signal systems to ensure that 

they can also be used by blind persons  
 
d. Changes in legislation/regulation linked to the implementation of the UN CRPD  
 
During the first trimester 2012 the Luxemburg Government has accepted and presented a new 
national 5-year action Plan for the implementation of the UN-CRPD. This action plan 
announces some major changes in accessibility legislation during the next 5 years. These 
changes will mainly broaden the scope of the 2001 accessibility act.  
 
e. Services regulated for accessibility 
 
As indicated in point a., presently, the regulations only apply to public or publicly funded 
buildings and facilities which have been newly built or substantially renovated. The 
exhaustive enumeration of those services can be found in art.1 and 2 of the following grand-
ducal regulation: "Règlement grand-ducal modifié du 23 novembre 2001 portant exécution 
des articles 1 et 2 de la loi du 29 mars 2001 portant sur l’accessibilité des lieux ouverts au 
public". 
 
f. Goods regulated for accessibility as part of a service 
 
Some of the legal and regulatory provisions relate to the accessibility of goods, as e.g. those 
about the parking lots, the toilets, bathtubs, kitchen worktops or the telephone booths. (cf. 
Règlement grand-ducal modifié du 23 novembre 2001 portant exécution des articles 1 et 2 de 
la loi du 29 mars 2001 portant sur l’accessibilité des lieux ouverts au public) 
 
g. Goods regulated for accessibility 
 
The accessibility of doors, elevators, stairs and other central elements of a building is 
regulated in the 2011 accessibility act and its corresponding regulation (“règlement”). As for 
goods like busses or trains, the government makes sure of their accessibility by integrating 
accessibility criteria in their public calls for tender.   
 
h. Enforcement of accessibility legislation 
 
Currently, the enforcement is of administrative nature. There is one administration department 
« service national de la sécurité dans la fonction publique » that is responsible for examining 
compliance with the provisions of the 2001 accessibility act. As the provisions of that 
particular act apply to public or publicly funded buildings and facilities, a permit to build an 
edifice or to exploit a service in such a building is only granted if the conditions set out in the 
accessibility act are fulfilled. 
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i. Non-compliance and litigation 
 
In Luxembourg, in case of a persisting disagreement with the administration, you may bring 
the matter before the Mediator (Ombudsman). As the 2001 Accessibility Act applies to public 
or publicly funded buildings and facilities, one can of course call upon the ombudsman if one 
feels victim of a case of noncompliance with the relevant act.  
 
At the present day, the bill provides no consequences, no penalty and no fines, for non-
compliance with accessibility legislation. But that is most likely going to change in the near 
future. As a matter of fact, the accessibility legislation and the accessibility standards are 
going to be revised and that will probably be one of the modifications. 
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Malta 
 
a. Accessibility legislation: its place in the legal and regulatory framework 
 
Articles 12 and 13 of the Equal Opportunities (Persons with Disability) Act (Cap. 413) 
provide for rules on access of disabled people on an equal basis with others with regards to 
access to premises and the provision of goods, services and facilities.  
 
The Act also allows for the test of reasonableness which takes into consideration the nature 
and cost of the required accommodation, the financial resources of the person or organisation 
required to carry out the accommodation, and the availability of public funds to cover the 
expenses (Article 20). 
 
b. General law, technical regulations and standards 
 
Rule on Access for all are provided for by the Equal Opportunities (Persons with Disability) 
Act, (Cap. 413), while in relation to physical accessibility to buildings this is monitored 
through the ‘Access for All Guidelines’ referred to in point e.  
 
c. Role of national, European and international standards 
 
The ‘Access for All Design Guidelines’  which deal with accessibility to buildings were 
developed locally with reference to accessibility standards used in other countries.  
 
d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
 
Bill no. 85 of 2011 “Various Laws (Disability Matters) (Amendment) Act, 2011”, which is 
currently being debated in the Maltese Parliament, is aimed at bringing Maltese legislation in 
line with UNCRPD, thus paving the way to Malta’s ratification thereof. The Bill includes 
amendments to the Equal Opportunities (Persons with Disability) Act (Cap. 413) and it will 
further strengthen existing legislation, by including ‘and use’ in the provision of goods, 
services and facilities (Article 15 of the Equal Opportunities (Persons with Disability) Act 
(Cap. 413). 
 
e. Services regulated for accessibility 
 
As mentioned above, Articles 12 and 13 of the Equal Opportunities (Persons with Disability) 
Act (Cap. 413) refer to physical accessibility of buildings as well as access to the provision of 
goods, facilities, and services. 
 
Indeed, Article 12 refers to access to premises it shall be unlawful for any person to 
discriminate against another person on the grounds of the disability of such other person or a 
disability of any of his family members by refusing amongst other to allow access to, or the 
use of any premises, or of any facilities within such premises 
 
On the other hand, Article 13 refers to the provision of goods and services to qualified persons 
with disablity and stipulates the following: 
 

(1) Save as provided for in sub-article (3), no qualified person with a disability shall, on 
the grounds of disability, be excluded from participation in or be denied the benefits 
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of the programmes or activities of any person or body in relation to the goods, 
facilities or services to which this article applies or be discriminated against by any 
person or body providing such goods, facilities or services which the qualified 
person seeks to obtain or use. 

(2) This article applies to the provision (whether on payment or not) of goods, facilities 
and services to the public or any article of the public and includes in particular, but 
without prejudice to the generality of the foregoing - 

(a) access to and use of any place which members of the public or a section of 
the public are permitted to enter; 

(b) the provision of property rights and of housing; 
(c) accommodation in a hotel, boarding house or similar establishment; 
(d) facilities by way of banking, insurance or for grants, loans, credit or 

finance; 
(e) participation in occupational and other pension schemes; 
(f) facilities for education; 
(g) facilities for entertainment, sports or recreation; 
(h) facilities for transport or travel by land, sea or air; 
(i) the services of any profession or trade, or of any local or other public 

authority; 
(j) membership of associations, clubs or other organisations; 
(k) enjoyment of civic rights and performance of civic duties; and 
(l) such ther facilities and services as the Minister may prescribe by 

regulations made under this Act. 
(3) The provisions of sub-articles (1) and (2) of this article shall not apply where 

compliance with such provisions in relation to a qualified person with a disability 
would be impracticable or unsafe and could not be made practicable and safe by 
reasonable modification to rules, policies or practices, or the removal of architectural, 
communication or transport barriers or the provision of auxiliary aids or services. 

 
(Please see also point d. regarding the addition of ‘use’ in Article 13 through the Disability 
Matters Amendment Bill.)   
 
f. Goods regulated for accessibility as part of a service 
 
Kindly refer to point e. 
 
g. Goods regulated for accessibility 
 
In general, manufactured goods are not regulated for accessibility in Malta. 
 
In terms of access to buildings, the ‘Access for All Design Guidelines’ produced by the 
National Commission Persons with Disabilities covers accessibility of buildings, including all 
areas and facilities within, as well as outside areas.  
 
These Guidelines are constantly updated and a third edition will become operational as of 1 
June 2012. The overriding objective remains that of providing a comprehensive guide to the 
achievement of a physical environment that is inclusive, accessible and adheres to the 
principles of universal design. In brief, the main aim is towards the achievement of an 
environment that does not inherently feature obstacles and barriers to anyone, irrespective of 
ability, age or physical condition. It is acknowledged that no set of guidelines can hope to take 
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account of all imaginable possibilities encountered in the physical environment; cognisant of 
the fact that essentially all buildings and physical environments are unique. In this context, 
these guidelines aspire to provide general guidance to the minimum standards of most of the 
elements and structures likely to form part of the physical environment and that would allow a 
disabled person to independently enter and make use of the facility. In essence, they provide a 
framework to direct creative efforts in providing an accessible environment in new and 
existing buildings.   
 
h. Enforcement of accessibility legislation 
 
In relation to accessibility of buildings to be used by the public (including places of work), the 
National Commission Persons with Disability assesses development applications submitted to 
the Malta Environment and Planning Authority in order to assess their conformity with the 
Access for All Design Guidelines. If the application is not compliant with such Guidelines, 
the National Commission Persons with Disability can object to the granting of building permit 
and inform the Malta Environment and Planning Authority accordingly. 
 
Also, as previously mentioned, Articles 12 and 13 of the Equal Opportunities (Persons 
withDisability) Act (Cap. 413) provide for access to premises and also the provision of goods 
and services to qualified persons with a disability. In this regard, by virtue of Articles 32 and 
33 of the Act, the National Commission Persons with Disability may initiate investigations or 
deal with complaints on the breach of the provisions of the Equal Opportunities (Persons with 
Disability) Act (Cap. 413). Procedure for the Investigation of Complaints Regulations (LN 
13/01 and LN3/02) lays down the procedure to be adopted by the National Commission for 
Persons with Disability in investigating complaints including the possibility to formally 
request remedial action. This happens when the Commission concludeds that an unlawful act 
constitutes a breach of any provision of the Act; in the event of non complaince there is the 
possibility of appealing to the Civil Courts to order the necessary remedial action to be 
undertaken immediately.  
 
i. Non-compliance and litigation 
 
As stated in the previous reply, Articles 32, 33 and 34 of the Equal Opportunities (Persons 
with Disability) Act (Cap. 413) stipulates the rules for the dealing with complaints, 
investigations and enforcement of the provisions of the Act  
 
Articles 33 and 34 of the Act and Procedure for the Investigation of Complaints Regulations 
(LN 13/01 and LN3/02) provide for the situations when the National Commission for Persons 
with Disability may refer an alleged discrimination to the Civil Courts. Such referral by the 
Commission does not prevent any person having a legal interest in the matter to, either 
personally or through his/her legal representative, bring a civil action related to an alleged 
unlawful act of discrimination and make a request for compensation of damages thereto. 
 
Moreover, the proposed Disability Matters Amendments Bill, which is currently in Parliament, 
proposes to also allow disability NGOs the power to seek remedial action. 
 
 



 

 199

The Netherlands 
 
a. Accessibility legislation: its place in the legal and regulatory framework 
 
In the Netherlands there is legislation which deals with accessibility in various domains, such 
as:  
 
The Act on equal treatment on the ground of disability or chronic disease (Wgbh/cz). This Act 
combats discrimination of persons with a disability in the fields of education, labour, housing 
and public transport. The three domains first mentioned are in force. The last domain will be 
in force after technical regulations will be published in 2012. An important element in this 
Act is the duty to provide for reasonable accommodation, when needed and appropriate. The 
lack of doing so is considered to be forbidden discrimination. 
 
The Act on social support (Wmo). This Act compels local authorities to promote participation 
of all citizens including persons with disabilities. Where (physical or social) inaccessibility 
occurs, the authorities have to provide compensation. Domains include housing, mobility, 
leisure.  
 
The 2003 Building Code (Bouwbesluit) regulates usability (including accessibility) of new or 
renewed public buildings. The regulations cover functional requirements depending on the 
use of the building or parts of it. 
 
Several Acts regulate the public transport system. Regulations for accessibility are part of 
these general acts. Due to lifetime cycle of buildings, buses, trains, trams, metro and ferries a 
stepwise approach to full accessibility is chosen.  
 
The Act on sheltered Workplaces (WSW) guarantees and effectuates the right to employment 
for those who are only capable to work in an adapted environment. The WSW aims to protect 
and to stimulate the capacity to work under regular conditions. The local authorities are 
concerned that as much indicated inhabitants as possible find jobs under adapted conditions. 
Besides several reintegration measures might be used.  
 
A regulation based on the Media act (Mediawet) rules that since 2011 95 % of the Dutch-
language programmes of the national public broadcasting service are subtitled for persons 
with hearing impairments; programmes of commercial broadcasters should be subtitled for 
50 % of the Dutch–language programmes. Most of the programmes in other languages are 
subtitled for the general public. Apart from this, the Netherlands government considers the 
accessibility of the media for persons with visual impairments of utmost importance. So far 
the choice has been not to regulate this via the Media act. The government has chosen to 
approach the national public as well as commercial broadcasters to underline the importance 
of sufficient accessibility for persons with visual impairments and also requested them to 
provide information about what measurements already have been or will be taken to reach this 
goal. The results so far are very positive. 
 
Several regulations support the participation of pupils with a disability in education. Such 
regulations include the earlier mentioned building code, the provision of (technical) aids and a 
special budget for indicated pupils with a disability who attend regular education at the level 
of primary, secondary and vocational education. Institutions for higher education have a legal 
duty to provide for education for all students with disabilities, who meet the admission 
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demands for all. The earlier mentioned Wgbh/cz obliges them to provide for reasonable 
accommodation, when needed and appropriate.  
 
Besides legislation, there are also several guidelines, handbooks and action plans with respect 
to accessibility. In the list below, some of them are mentioned:  
 
Buildings 
 

• Guidelines for layout and design of governmental buildings - In general buildings in 
use by the government will be accessible according to the standards of the 
International Accessibility Symbol.  

• The hallmark living (Keurmerk Wonen) gives guidelines of the layout of 
neighbourhoods (including accessibility like lowered kerbstones).  

• The Handbook on accessibility gives instructions to designers on size and 
measurements for accessible buildings and public space outdoor (publ. by Misset in 
cooperation with user organizations) 

• Guidelines on the construction and design of specific buildings like schools, catering 
industry, shops. These guidelines give examples to implement the Building code 
mentioned above.  

 
Public Transport 

 
• Voertuigenreglement (as an implementation of directive 2001/85/EC) regulates 

accessibility of buses.  
• Several Handbooks governing voluntary adjustments in or on bus stops, taxis, walking 

routes and train-transport (the latter still in progress). 
• A Memorandum gives standards and guidelines for railway stations. It also contains 

standards on accessibility.  
• Implementation schedule on accessibility: schedule in which the accessibility of 

railway stations and trains will be improved. For instance, the minister of Transport 
will send an Action Plan to Parliament in spring 2012 concerning the full accessibility 
of trains by 2030.  

 
Access to the internet 
 

• Guidelines on accessible internet sites including accessibility. The Ministry of the 
Interior and Kingdom Affairs integrated accessibility into basic guidelines used for 
public websites (www.webrichtlijnen.overheid.nl) The Web Guidelines are based on 
the principle of 'universal design'. A website that complies with the Web Guidelines is 
accessible to all users (search engines, browsers, mobile phones) and people with 
disabilities. Moreover, implementation of web guidelines when building a new 
website does not cost more than building them from the same site without web 
guidelines. For government websites the web guidelines are already mandated since 
September 2006. For provinces, water boards and municipalities the web guidelines 
are mandatory since 2010. 

 
b. General law, technical regulations and standards 
 
Accessibility requirements are not provided in general law. See point a. 
 



 

 201

c. Role of national, European and international standards 
 
The Dutch Normalisation Institute develops standards in the field of accessibility. Special 
attention is paid to implementing the ISO/CEN-Guide on design for all.  
 
d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
 
Until now legislation and regulations have not been changed as a consequence of 
implementing the UN CRPD. Accessibility is a factor that has been given attention in several 
domains. For instance, the code on equal treatment in public transport on the basis of 
disability or chronic disease was already in progress, independently of article 9 of the UN-
convention. 
 
e. Services regulated for accessibility 
 
See point a. In addition, some initiatives of close cooperation between government and civil 
society can be mentioned. 
 
On December 3, 2009, the then Minister of Health, opened the information point 
"AllesToegankelijk.nl" (All Accessible). In “all accessible” both entrepreneurs and 
organizations of people with disabilities, government and research institutes work together to 
improve the accessibility of goods and services for people with disabilities. “All Accessible” 
is an important part in spreading knowledge and increasing awareness and support towards an 
accessible Netherlands. 
 
“All Accessible” provides information and is also a platform that connects supply and demand 
accessible to everyone who want to know more about accessibility and focuses specifically on 
entrepreneurs. 
 
f. Goods regulated for accessibility as part of a service 
 
This is not applicable in the Netherlands. 
 
g. Goods regulated for accessibility 
 
See point a. 
 
h. Enforcement of accessibility legislation, non-compliance and litigation 
 
In the Netherlands, cases concerning the non-compliance of accessibility legislation can be 
brought to court as well as to a quasi-judicial body, i.e. the Dutch Equal Treatment 
Commission. This Commission is an independent organisation that was established in 1994 to 
promote and monitor compliance with equal treatment legislation. The Commission also gives 
advice and information about the standards that apply. When the Commission (CGB) receives 
a request for an opinion about alleged differentiation, it investigates whether the equal 
treatment law has been violated.  
 
Everyone in the Netherlands can ask the Commission for an opinion or advice about a specific 
situation concerning unequal treatment. Petitioning the Commission is free of charge and 
legal representation is not required. The Commission does not have to wait for petitions to be 
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filed; it is also entitled to investigate on its own initiative in specific areas where systematic or 
persistent patterns of discrimination are suspected. Unlike court verdicts the opinions of the 
Commission are not legally binding. In practice the opinions have a great moral significance 
and are followed up in most cases. 
 
One can also bring a case to court for unequal treatment as a consequence of lack of 
accessibility, for instance when there is no reasonable accommodation provided to make the 
service/good accessible. Depending on the specific circumstances of the individual case, 
various remedies are available, e.g. damages, enforcing accessibility etc.  
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Poland 
 
a. Accessibility legislation: its place in the legal and regulatory framework 

On 1 August 1997 the Sejm of the Republic of Poland adopted a Resolution – Charter of 
Rights of Persons with Disabilities, whereby it reiterates the rights conferred by the 
Constitution of the Republic of Poland, Convention on the Rights of the Child and the UN 
Standard Rules on the Equalization of Opportunities for Persons with Disabilities. This 
document defines the rights of persons with disabilities to live a life that is independent, self-
reliant, active and free from any aspects of discrimination. It provides a list of ten rights76 
pointing at the crucial areas where vigorous action needs to be taken by the Government and 
local authorities to carry into effect the rights of persons with disabilities. In particular it calls 
for action to ensure access to goods and services allowing full participation in public life, 
school education, work conditions accommodated as necessary, life in environment free of 
functional barriers including access to public offices, polling stations, public utilities, use of 
means of transport at ease, access to information and communication.  
 
Accessibility requirements are considered mainly as technical issues. The general accessibility 
requirements are set up in various legal acts and the special, more detailed accessibility 
requirements of technical nature are defined in legal regulations. 
 

Legal obligations and rules on accessibility for persons with disabilities concern mainly the 
built environment and various services. 

The definition of reasonable accommodation regarding employment has been included in the 
Act on Vocational and Social Rehabilitation and Employment of Persons with Disabilities and 
lack of such reasonable accommodation is considered as violation of the rule of equal 
treatment in employment - in the light of antidiscrimination provisions of the Act – Labour 
Code.  
                                                 
76 The list, included into the Resolution – Charter of Rights of Persons with Disabilities, mentions disabled 
persons` right to: 

1. access to goods and services which enable them to fully participate in the social life 
2. access to medical treatment and care, early diagnosis, medical rehabilitation and education 
3. access to comprehensive rehabilitation aiming at social adaptation 
4. education in integrated systems or in special schools or to education on an individual basis, if 

necessary 
5. psychical and pedagogical assistance and other kind of specialized assistance enabling personal 

development  
6. work on the open labour market or in an adjusted environment when such a requirement results from 

their disability  
7. social security - taking into account the necessity of bearing higher costs related to disability and 

taking these costs into account in the tax system 
8. life in functional barrier-free environment, including: 

− access to public buildings 
− use of public transport 
− access to information 
− possibility of interpersonal communication  

9. a self-governing representation and to consult draft legislation concerning people with disabilities 
10. full participation in public, social, cultural, artistic and sports life as well as in recreation and tourism 

appropriately to individual needs and interest. 
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In 2011, provisions concerning needs of persons with disabilities, particularly persons with 
reduced mobility, were included in special regulations: on the technical conditions to be met 
by buildings and facilities of the underground (issued according to the Act – Law on 
Construction) and by trams and trolleybuses and their necessary equipment (issued according 
to the Act – Transportation Law). The Act on Public Collective Transport, which came into 
force on 1 March 2011, determines the rules of organization and operation of regular 
passenger carriage in public road, railway, other rail vehicle (for example tram), rope, cable 
and field, sea and inland waterway transport, carried out on Polish territory and in border 
areas. It obliges to take into account the needs of persons with disabilities and persons with 
reduced mobility as concerns defining requirements for means of transport and organization 
of transport services. The Act provides that transport plans should be prepared by the Minister 
of Infrastructure and self-government bodies on any level, taking into account inter alia the 
need for sustainable development of public transport, in particular the needs of disabled 
persons and persons with reduced mobility, in the field of transport services. 
 
b. General law, technical regulations and standards 
 
Provisions obligating to ensure access for persons with disabilities to various buildings or 
services are included in general law, i.e. in the legal acts, and the special accessibility 
requirements are defined in legal regulations, implementing these acts. For example: 
 

− The Act on Spatial Planning and Management and the Act - Law on Construction 
introduced the obligation to consider the needs of persons with disabilities when 
planning and building any new buildings and other constructions of public use and 
multi-family dwelling-houses and also when modernizing or remodelling existing 
ones. Technical standards that buildings and related installations should fulfil are set 
out in the regulation implementing the Act – Law on Construction in force since 1995. 
The special technical and construction provisions concerning public roads, road 
engineering facilities, railway structures and railway crossings with public roads, 
which ensure that they are accessible for persons with disabilities, are included in 
other various regulations implementing the Act - Law on Construction.  

− There are also other special technical provisions defining accessibility requirements 
included in regulations implementing various acts, such as the Regulation on the 
technical conditions to be met by the hotel facilities and other facilities in which hotel 
services are provided, implementing the Act on Tourism Services. 

− Special requirements concerning school buses are defined in the Regulation of 
Minister of Infrastructure on the technical conditions for vehicles and the scope of 
their necessary equipment, issued by virtue of the Act – Road Traffic Law. 

− Provisions concerning needs of persons with disabilities were included in the 
Regulation of the Ministry of Infrastructure on technical conditions to be met by trams 
and trolleybuses and their necessary equipment (issued according to the Act – 
Transportation Law). 

 
c. Role of national, European and international standards 
 
The accessibility legislation in Poland mainly makes use of international or European 
standards. For example: 
 

− Poland applies provisions of the Regulations No. 107 of the United Nations Economic 
Commission for Europe (UN/ECE) on uniform provisions concerning the approval of 
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vehicles category M2 and M3 with respect to their general construction. Appendix 8 
of the Regulations sets out requirements for technical equipment facilitating access for 
passengers with reduced mobility which are harmonized in this respect with the 
applicable requirements of the EU Directive 2001/85/EC. These requirements should 
be applied by the 42 countries that are parties to the Agreement, done at Geneva on 20 
March 1958. 

− Websites (particularly of public administration bodies) should meet the requirements 
of e-accessibility defined by W3C Consortium in guidelines WCAG 1.0 and WCAG 
2.0. 

 
For information on Polish standards see point g. below. 
 
d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
 
The awareness on accessibility has been raised thanks to dissemination of information 
concerning not only provisions of the UN Convention on the Rights of Persons with 
Disabilities but also other EU documents as well as the Recommendation Rec(2006)5 of the 
Committee of Ministers of the Council of Europe to member states on the “Action Plan to 
promote the rights and full participation of people with disabilities in society: improving the 
quality of life of people with disabilities in Europe 2006-2015”. This might probably 
contribute to: 
 

− better implementation of the provisions concerning needs of persons with disabilities 
and persons with reduced mobility, included in EU regulations and national special 
regulations adopted in accordance with the EU legislation regarding rights of 
passengers (in 2011 the technical conditions to be met by buildings and facilities of 
underground and by trams and trolley buses and their necessary equipment were 
defined in two regulations of the Minister of Infrastructure); 

− improvement of access for persons with disabilities to enjoyment of the right to vote 
(the new Act-Election Code entered into force on 1 August 2011; the Act provides, 
inter alia, for: ensuring the accessibility of information concerning election and the 
accessibility of polling stations for people with reduced mobility, the possibility for a 
voter with a severe or moderate degree of disability to vote by post or to delegate 
somebody to vote on his/her behalf, possibility to vote using overlays to vote cards 
prepared in Braille). 

 
e. Services regulated for accessibility 
 
The Act on Spatial Planning and Management and the Act - Law on Construction introduced 
the obligation to consider the needs of persons with disabilities in new construction projects, 
but also when modernizing existing buildings as well as multi-family dwelling housing. 
Technical standards that buildings and related installations (including parking lots) should 
fulfil are set out in the regulation implementing the Act – Law on Construction in force since 
1995. These standards are to be applied when planning, building or remodelling.  
 
The services in the following areas are regulated by additional legal provisions ensuring 
accessibility for persons with disabilities: 
 

− public transport (the Act – Transportation Law, according to which carriers are 
obliged to ensure proper conditions of safety and hygiene as well as comfort and due 
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services for users, and should undertake actions facilitating the use of means of 
transport by travellers, particularly by persons with reduced mobility and disabled 
persons;, the Act on Public Collective Transport, which obliges to take into account 
the needs of persons with disabilities and persons with reduced mobility as concerns 
defining requirements for means of transport and organization of transport services;  
the Act – Air Law, which - in Annex No 2 to the Act - set up the system of fines for 
breach of provisions of the Regulation (EC) No 1107/2006 concerning the rights of 
disabled persons and persons with reduced mobility when travelling by air; this system 
of fines came in force on 18 September 2011), 

− telecommunication (the Act - Telecommunication Law provides that telecom 
operators are obliged to ensure disabled persons access to services of general access, 
also by providing the necessary facilities particularly for blind and dim-sighted 
persons, persons using hearing aids, deaf or dumb persons and wheelchair users. 
Special requirements in this field are included in the regulation implementing 
provisions of the Act),  

− post (the Act – Postal Law introduces an obligation for operators providing general 
access postal services to undertake adaptations enabling persons with disabilities' 
access to services), 

− audio-visual media (since 1 July 2011 the amended Act on Radio and Television 
Broadcasting obliges television broadcasters to ensure the availability of programs for 
persons with visual or hearing impairments by introducing appropriate facilities such 
as audio description, subtitling for the deaf and sign language translations; at least 
10% of the quarterly time of broadcasting, with the exception of advertising and 
telesales, should have such facilities), 

− health (the Regulation of the Minister of Health of 2 February 2011 on requirements to 
be met with regard to technical and sanitary facilities and equipment of health care 
institutions, issued according to the Act of 15 April 2011 on Medical Activity), 

− education (the Act on System of Education provides that the system ensures any 
citizen the right to education and sets up various obligations for public authorities to 
enable people's enjoyment of this right; for example it sets up an obligation for local 
self-government to provide students with disabilities, in the age 5-21, free 
transportation and care during transport to the nearest school),  

− higher education (The Act – Higher Education Law stipulates that among main tasks 
of university or other school is creating conditions for people with disabilities to 
participate fully in the process of education and research; terms and procedure of 
recruitment for entrance exams should take into account the specific needs of 
candidates who are disabled, and the statute of study have to specify how to adapt the 
organization and proper implementation of the educational process to the specific 
needs of students who are disabled, including adapting the conditions of study to the 
type of disability. Moreover, the Act provides (in art. 164.3) that didactic classes for 
students may also be conducted with the use of methods and techniques of distance 
education. This creates possibilities particularly for persons with reduced mobility to 
use e-learning courses. There is a special scholarship for disabled students, in the 
amount depending on student’s degree of disability, available irrespective to social 
scholarship), 

− hotel industry (the Regulation on the hotel facilities and other facilities in which hotel 
services are provided, issued according to the Act on Tourism Services), 

− information provided by entities implementing public tasks (the Act on 
Informatization of Activities of Entities Performing Public Tasks - by the virtue of the 
amendment of the Act, which came into force in June 2010, the definition of minimal 
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requirements for ICT systems, on which Council of Ministers is authorized to issue 
regulations, was completed bearing in mind the need to ensure access to information 
resources for persons with disabilities; the Act on Access to Public Information), 

− sports facilities (there is an obligation, introduced by the Act - Law on Construction, 
to take into account the needs of persons with disabilities when planning and building 
any new sports buildings and facilities, in a way similar to other constructions of 
public use, and also when modernising or remodelling existing ones), 

− contacts between persons with disabilities and public administration organs or services 
(the Act of 18 August 2011 on sign language and other means of communication).  

 
A number of universities establish their standards for actions enabling persons with various 
kinds of disabilities to study. Some activities in this area are financially supported by the State 
Fund for Rehabilitation of Persons with Disabilities (PFRON). 
 
f. Goods regulated for accessibility as part of a service 
 
Ensuring accessibility of services is a matter of general law (i.e. of the legal acts). And the 
special accessibility requirements are defined in legal regulations, implementing these acts, 
that have more technical nature, or often in the Polish standards. 
 
The Act on System of Education provides that the system ensures any citizen the right to 
education and sets up various obligations for public authorities to enable people enjoyment of 
this right. There are available manuals and auxiliary books for blind students (in Braille) and 
for partially-sighted students (in enlarged print), as well as manuals for special education of 
students with mental retardation and deaf students. 
 
g. Goods regulated for accessibility 
 
There are, inter alia, special accessibility legal provisions concerning: 
 

− construction of school busses (defined in the Regulation of Minister of Infrastructure 
on the technical conditions for vehicles and the scope of their necessary equipment, 
issued by virtue of the Act – Road Traffic Law), 

− technical conditions to be met by trams and trolleybuses and their necessary 
equipment, taking into account needs of persons with disabilities (included in the 
Regulation of the Ministry of Infrastructure issued according to the Act – 
Transportation Law). 

 
Goods are manufactured in Poland in accordance with the Polish standards issued by the 
Polish Normalization Committee. There are for example several Polish standards defining 
requirements for technical aids for persons with disabilities manufactured as medical devices 
in accordance with the provisions of Directive 93/42/EEC.  
 
The classification of technical aids that are used by persons with disabilities, based on their 
basic function, has been introduced by the Polish Standard PN-EN ISO 9999:2007. The 
classification covers the following eleven classes: aids for individual therapy; aids for 
exercising; orthotics and prostheses; aids for personal care and protection; personal mobility 
aids; household aids; equipment and adaptation of home and other premises; aids enabling 
communication and information; aids to use the products and goods; aids and equipment to 
improve the environment, tools and machines; aids for recreation. 
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Polish standards associated with the accessibility of transport regards to "Technical aids for 
the blind and visually impaired. Sound signaling on pedestrian crossings with traffic lights. 
PN-Z-80100:2004 "and "Accessibility of objects and facilities for persons with disabilities. 
Signs of public information PZ-Z-80101:2007". 
 
h. Enforcement of accessibility legislation 
 
Enforcement of accessibility requirements is done mainly in the field of construction and 
technical equipment and has administrative nature.   
 
Construction supervision, i.e. control and monitoring system of construction processes, is 
exercised by the General Inspector of Construction Supervision (on the central level) and 
bodies of architectural and construction supervision (on voivodship and powiat levels) as well 
as of specialized construction supervision which control inter alia compliance of architectural 
and construction solutions with relevant legal provisions, standards and principles of technical 
knowledge. 
 
The Act - Law on Construction provides that buildings must be designed and constructed in 
the manner specified in the regulations, providing, among others, conditions necessary for 
persons with disabilities, in particular wheelchair users, to use buildings and other 
constructions of public use and multi-family dwelling-houses. As concerns such buildings, 
derogations from the technical and construction provisions may not result in reducing the 
accessibility for persons with disabilities.   
 
A construction project must be approved by the competent authority. The project should 
include information concerning accessibility for persons with disabilities. Any deviation from 
the approved construction project, related to ensuring the conditions necessary for use of the 
building by persons with disabilities, constitute a significant deviation from the project and as 
such require a decision on changing the building permit. 
 
It is necessary to notify the relevant construction supervision body of completion of the 
construction which requires a building permit. The construction supervision inspectorate can 
then carry out the mandatory inspection of construction. The check includes, among other 
things, verifying compliance with the architecture and construction project in providing the 
conditions necessary for use of the building by persons with disabilities, as concerns public 
use buildings and multi-family dwelling housing. If irregularities are found, apart from the 
refusal of the decision to permit the use of an object, it shall impose a fine provided for in the 
Act - Law on Construction. 
 
The General Inspector of Construction Supervision and voivodship inspectors of construction 
supervision are relevant authorities for construction products. A construction product may be 
placed on the market if it is suitable for use in the performance of works, to the extent 
corresponding to its functional characteristics and intended purpose and enables meeting basic 
requirements by the construction object. Who is marketing a construction product not suitable 
for use in the performance of works, is subjected to a fine. 
 
Technical devices (for example lifts and lifting platforms for persons with disabilities), 
defined in the Act on technical inspection, are subjected to technical inspection during their 
designing, manufacturing (including manufacturing materials and components), installation, 
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repairing and modernizing, marketing and operating. The factory manufacturing technical 
devices should have the appropriate permission issued by the competent technical inspection 
authority. 
 
Who allows to operate technical devices without obtaining the decision of the competent body 
of technical inspection unit on the release of device for use or marketing, or against the 
decision to suspend operation of a technical device or withdraw from the market, is subjected 
to a fine (according to the Code of Procedure in Cases of Misconduct) or penalty of restriction 
of liberty. 
 
The Office of Electronic Communication has introduced the Senior Certificate and Certificate 
“Without Barriers” for telecommunication companies who offer special services for the 
elderly and persons with disabilities. 
 
i. Non-compliance and litigation 
 
A case on non-compliance of accessibility legislation, considered as violation of the rule of 
non-discrimination and equal treatment, may be brought, by the individual person or by an 
NGO, to court or to the Ombudsman, officially called the Human Rights Defender. 
 
The Human Rights Defender, who safeguards human rights and freedoms specified in the 
Constitution and other legislative acts, as well as safeguards implementation of the rule of 
equal treatment, investigates whether there has been an infringement on the legal regulations 
or rules of social coexistence and justice as a result of action or neglect by the bodies, 
organizations or institutions obliged to comply with and implement such freedoms and rights. 
After investigation of a case, the Human Rights Defender may, among others:  
 

− address the motion to the body, organization or institution, if he considers its action as 
an infringement of the human and civil freedoms and rights,  

− request to start civil legal proceedings or take part in such ongoing proceedings with 
the rights of a public prosecutor.  

 
Community organizations, including non-governmental organizations representing the 
interests of persons with disabilities, are granted with special procedural rights in the Polish 
law:  
 

− According to the Code of Civil Procedure, in cases regarding the protection of 
consumers, the community organizations whose statutory objectives include the 
protection of equal status and the principle of non-discrimination may, upon the 
consent of the citizens, institute actions on behalf of the citizens, and may, upon the 
consent of the claimant, join the proceedings at any stage thereof. Such organisations, 
even if they do not participate in proceedings, may present to the court an opinion 
which is essential to the case in the form of a resolution passed by their duly 
authorised bodies. 

− According to the Administrative Procedure Code, in a case concerning an individual 
person, a community organization shall have the right to file a demand to initiate 
proceedings and to be admitted to participate in proceedings if the statutory objectives 
of that organization justify it and it is in the social interest. A state administration 
agency, acknowledging the demand of the community organization as well-founded, 
shall decide on initiating the proceedings ex officio, or on admitting the organization 
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to participate in the proceedings. Denial to initiate proceedings or to admit the 
community organization to participation in the proceedings may be subjected to 
complaint. The community organization shall participate in proceedings enjoying all 
the rights of the party to the proceedings.  

 
Furthermore, a state administration agency, initiating the proceedings in a case concerning an 
individual person, shall notify a community organization of the proceedings if it decides that 
the organization can be interested in these proceedings on account of its statutory objectives 
and if it is in the social interest. A community organization even if it does not participate in 
the proceedings may, with the approval of a state administration agency, submit its opinion in 
the case, expressed in the resolution or in the declaration of its statutory body, to that agency. 
 
Any person against whom the principle of equal treatment has been infringed is entitled to 
compensation. In matters of breach of the principle of equal treatment provisions of the Act - 
Civil Code apply. 
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 Portugal 
 
a. Accessibility legislation: its place in the legal and regulatory framework 
 
Portugal has an anti-discrimination law, Law No. 46/2006 of 28th August, which legislates on 
matters relating to discrimination in general, and also with discrimination in the areas of 
accessibility. 
However, in technical terms, the issues of accessibility are legislated by Decree-Law No. 
163/2006 of 8th August. 
 
b. General law, technical regulations and standards 
 
See point g.  
 
c. Role of national, European and international standards 
 
The Portuguese legislation in the field of accessibility has national concepts, but also 
complies with European standards. It should be noted in the introduction of the European 
Card in Portuguese legislation, the European Directive on buses, measures the European 
Concept of Accessibility of the European Commission, Air Transport - new rights for people 
with reduced mobility. 
 
d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
 
The ratification of UN Convention on the Rights of Persons with Disabilities is after the entry 
into force of legislation that regulates accessibility. Thus, it is the intention of Portugal to 
make changes to Decree-Law No. 163/2006 of 8th August 
 
e. Services regulated for accessibility 
 
By 2006, the existing legislation in Portugal on accessibility was applicable only to 
government services. With the entry into force of Law No. 46/2006 of 28th August and 
Decree-Law No. 163/2006 of 8th August, the government departments and private entities 
have become the subject of regulation. 
 
f. Goods regulated for accessibility as part of a service 
 
The Decree-Law No. 163/2008 of 8th August contains a set of technical standards to improve 
accessibility for people with reduced mobility, in particular, on public roads, buildings and 
establishments in general, and also buildings, establishments and facilities for specific use and, 
finally, accessible routes. 
 
g. Goods regulated for accessibility 
 
The legislation in force in Portugal on accessibility laws in general and abstract. However, the 
transport, telecommunications and other services conform to technical standards applicable to 
each sector. 
 
h. Enforcement of accessibility legislation 
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Complaints relating to discrimination in the area of accessibility, and taking into account the 
Law No 46/2006 of 28th August and Decree-Law No. 163/2006 of 8th August, can be treated 
in an administrative form, which is the submission of a complaint, the process of opening a 
misdemeanour procedure and, if confirmed, imposing a fine. They can also be treated with 
legal recourse to the courts. 
 
i. Non-compliance and litigation 
 
Individual citizens, non-governmental organizations of disabled persons or other entities can 
file complaints for violation of legislation on accessibility, which can be from the civil courts 
in general or even with the Ombudsman. 
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Romania 
 
a. Accessibility legislation: its place in the legal and regulatory framework 
 
The Law no. 448/2006 Regarding the Protection and Promotion of the Rights of Disabled 
Persons, with further completions and modifications, 
(http://www.anph.ro/eng/news.php?ida=5) has a chapter (chapter IV) dedicated to 
accessibility: that foresees in view of ensuring the access of disabled persons to the physical, 
informational and communicational environment. 
 
b. General law, technical regulations and standards 
 
- The Norm 051/2001 for the adaptation of the civil buildings and the urban space to the 

needs of persons with disabilities was approved by the Order no 649/2001 of Minister of 
Public Work, Transport and Home. In the present the Norm is the subject of modifications, 
the deadline for the new Norm is the end of 2012.  

- The Norm sets the minimum quality conditions required by the users (persons with 
disabilities) from the civil buildings, buildings for public utility and the afferent urban 
space, in accordance with Law 10/1995 (the Law of quality in constructions). 

- The Guide regarding the designing the web pages for the authorities and institutions of 
central and local public administration. The Guide is addressed to public administrations 
using ICT. 

- http://www.mcsi.ro/Minister/Domenii-de-activitate-ale-MCSI/Tehnologia-
Informatiei/Ghiduri-IT-%281%29/Realizarea-paginilor-web-pentru-autoritatile-si-in 

 
c. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
 
Romania will harmonize the national legislation with the UN Convention on the Rights of 
Persons with Disabilities by the end of 2012. 
 
d. Services regulated for accessibility 
 
Physical environment:  

- The public utility buildings, the ways of access, the dwelling buildings constructed using 
public funds, the common transportation means and their stations, the cabs, the railway 
transport wagons for the travellers and the platforms of the main stations, the parking 
spaces, the public streets and roads, the public telephones, the informational and 
communicational environment shall be adapted according to the legal provisions in the 
field, so as to allow the free access of disabled persons.  

- The buildings in the patrimony and the historical buildings shall be adapted, observing the 
architectonic characteristics, according to the specific legal provisions.  

- The authorities provided by law shall issue the building permit for the public utility 
buildings subject to the observance of the legal provisions in this field, so as to allow the 
free access of disabled persons.  

 

Transport: 

- In order to facilitate the free access of disabled persons to transport and travel, the local 
public administration authorities shall take measures for:  

i. the adaptation of all the common transportation means in circulation;  
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ii. the adaptation of all the stations of common transportation means according to the 
legal provisions, including the marking by tactile pavement of the access spaces to 
the entry door in the means of transport;  

iii. the mounting of the bill boards corresponding to the needs of the persons with a 
visual and hearing handicap in public transportation means;  

iv. the printing in capital letters and contrasting colours of the routes and numbers of 
the transportation means.  

- All the taxi operators shall ensure at least a car adapted to the transport of the disabled 
persons using the wheel chair.  

- The refusal of taxi drivers to ensure the transport of the disabled person and walking 
device shall be deemed as discrimination.  

- adapting the pedestrian crossings on the public roads and streets according to the legal 
provisions, including the marking by tactile pavement;  

- the installation of visual and sound signalling systems at the intense traffic crossroads.  
- guide dogs accompanying persons with a severe disability shall have a free and free of 

charge access to all the public places and in the means of transport.  
- The railway infrastructure administrators and the railway transport operators shall:  

i. adapt at least one wagon and the main train stations in order to allow the access of 
the disabled persons using the wheel chair;  

ii. mark by a contrasting tactile pavement the ways to the embarking platforms, 
counters or other utilities.  

- In the parking spaces next to public utility buildings and in the organized ones, at least 4% 
of the total number of parking lots shall be adapted, reserved and signalled by an 
international sign, but not less than two lots, for the free of charge parking of the means of 
transport for disabled persons.  

- The disabled persons or the legal representatives thereof, upon request, may benefit from a 
card-permit for free parking lots. The vehicle transporting a disabled person owning a 
card-permit shall benefit from free of charge parking.  

- In the parking spaces of the public field and as close to the domicile as possible, their 
administrator shall distribute free of charge parking lots to the disabled persons who 
requested and need such parking.  

 

Communications and informational environment: 

- Publication houses shall make available the electronic matrixes used for printing 
magazines and books to the authorized legal persons requesting them to transform them in 
a format accessible to the persons with sight or reading deficiencies, according to the 
copyright and related rights, as subsequently amended and supplemented.  

- Public libraries shall establish sections with books in formats accessible to the persons 
with sight or reading deficiencies.  

- Telecom operators shall:  
i. adapt at least one booth to a public telephone battery according to the legal 

provisions in force;  
ii. provide information on the cost of services in forms accessible to disabled persons.  

- Banking services operators shall make available to disabled persons at their request, 
account statements and other information in accessible formats.  

- The employees of the operators of banking and mail services shall assist in the filling in of 
forms, at the request of disabled persons 

- The owners of hotels spaces shall:  
i. adapt at least one room for the housing of the disabled person using the wheel chair;  
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ii. mark by tactile pavement or carpets the entry, the reception desk and own the tactile 
map of the building;  

iii. mount elevators with tactile signs.  
- The local and central authorities and institutions shall ensure, for the direct relations with 

the persons with a hearing or deafblind handicap, authorized interpreters of the mimic and 
gesture language or of the specific language of the deafblind person.  

- The public local and central authorities and the private law or public local and central 
institutions shall provide information and documentation services accessible to disabled 
persons.  

- The public relation services shall display and dispose of information accessible to the 
persons with a visual, hearing and mental handicap 

- The public authorities shall take measures for:  
i. - making accessible their own web pages, in view of improving the accessing of 

electronic documents by the persons with a sight and mental handicap;  
ii. - the use of pictograms in all the public services;  

iii. - the adaptation of telex and telefax telephones for the persons with a hearing 
handicap.  

 
In the purchase of equipment and software, the public institutions shall take into account the 
observance of the accessibility criterion. 
 
e. Goods regulated for accessibility 
 

 The public authorities shall take measures for:  

- making accessible their own web pages, in view of improving the accessing of electronic 
documents by the persons with a sight and mental handicap;  

- the use of pictograms in all the public services;  
- the adaptation of telex and telefax telephones for the persons with a hearing handicap.  
 
In the purchase of equipment and software, the public institutions shall take into account the 
observance of the accessibility criterion. 
 

Telecom operators shall:  

- adapt at least one booth to a public telephone battery according to the legal provisions in 
force 

 

The railway infrastructure administrators and the railway transport operators shall:  

- adapt at least one wagon and the main train stations in order to allow the access of the 
disabled persons using the wheel chair 

 

Visual and sound signalling systems at the intense traffic crossroads. 
 
All the taxi operators shall ensure at least a car adapted to the transport of the disabled persons 
using the wheel chair. 
 
The local public administration authorities shall take measures for:  
- the adaptation of all the common transportation means (buses, trams) in circulation.  
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f. Enforcement of accessibility legislation 
 
The Law no. 448/2006 Regarding the Protection and Promotion of the Rights of Disabled 
Persons, with further completions and modifications is mentioning in Chapter IX / Legal 
Responsibility the facts which are deemed as minor offences and sanctioned by fines: 
http://www.anph.ro/eng/news.php?ida=5 (e.g. the parking of other means of transport on the 
parking lots adapted, reserved and signalled through an international sign for disabled 
persons; the issuance of disability degree certificates breaching the criteria, etc). 
 
The Social Inspection, a governmental structure, is responsible with the control of the 
implementation of accessibility.  
 
g. Non-compliance and litigation 
 
A person can bring a case on non-compliance of accessibility legislation to court. The claim 
can be brought by an individual, or an NGO. The court can decide to give a sanction by fine 
and by binding to make the service accessible. 
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Slovakia 
 
 
a. Accessibility legislation: its place in the legal and regulatory framework 
 
Railway transport 
The issue of access for persons with disabilities to railway transport services is governed by 
regulation (EC) no. 1371/2007 of the European Parliament and of the Council of 23 October 
2007 on rail passengers’ rights and obligations (hereinafter referred to as the “Regulation”). 
The regulation lays down the obligation for railway undertakings or the infrastructure 
manager to provide disabled persons and persons with reduced mobility the right to carriage 
on a non-discriminatory basis.  Disabled persons and persons with reduced mobility are 
entitled to information on the accessibility of rail services and on the conditions of access to 
carriages and on facilities in trains.  It also establishes the obligation for railway undertakings 
and infrastructure managers in accordance with the technical specifications for 
interoperability (TSI) to ensure the accessibility of stations, platforms and other facilities for 
disabled persons and persons with reduced mobility.  The TSI PRM also applies fully in the 
purchase of new and the upgrading of existing rolling stock.  They establish the obligation to 
ensure accessibility of vehicles for people with reduced mobility and disabled persons.  
Station managers are obliged to provide assistance to persons with reduced mobility and 
disabled persons for the purpose of boarding/alighting from a service for which they have 
purchased a transport ticket.  In the case of the complete or partial loss of or damage to mobile 
equipment or other special equipment used by disabled persons or persons with reduced 
mobility, no limit on compensation is applied from the side of the railway undertaking.  
  
Road transport 
On 10 November 2011 there entered into force technical regulation “TP 10/2011 – Design of 
barrier-elimination measures for persons with reduced mobility and orientation on roads”, 
which is the methodology for creating barrier-free measures, lays down requirements for the 
design of barrier-elimination measures for persons with reduced mobility and orientation on 
roads and provides specimen graphic prints of barrier-elimination measures for persons with 
reduced mobility and orientation, with a description and reasoning for the use of specific 
solutions. Severely disabled persons are entitled to exemption from paying for motorway toll 
stickers.  Under § 6(6)(ch) of Act no. 135/1961 Coll. on roads, as amended, no payment is 
made in the case of motor vehicles and vehicle combinations for which a financial 
contribution is provided to persons with severe disability for increased costs associated with 
the operation of a passenger motor vehicle under § 8 of Act no. 447/2008 Coll. on financial 
contributions for compensation of severe disability and amending certain laws. 
 
Electronic communications and postal services 
Government Resolution no. 360 of 13.5.2009 approved the National Policy for Electronic 
Communications for 2009 to 2013, which sets out the strategy for the development of 
electronic communications networks and services in the Slovak Republic, in particular in the 
field of the harmonisation of the regulatory framework, the development of competition, use 
of the frequency spectrum, privacy and security, crisis management and critical infrastructure, 
international cooperation and development of innovative services. In accordance with the 
National Policy for Electronic Communications for 2009 – 2013 and with the Strategy for the 
Transition from Analogue to Digital Terrestrial TV and Radio Broadcasting in Slovakia, 2011 
saw the digitalisation of terrestrial television. Digital technology provides possibilities on the 
basis of which even persons with severe disabilities benefit from television in such a degree 
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that was not achievable with analogue solutions. Digital television broadcasting allows such 
services as closed captioning and narration, and allows greater functionality in the form of 
advanced electronic programme guides.  
 
In the framework of the transition to digital broadcasting in accordance with § 67 (4) of the 
Digital Broadcasting Act, from 15.3.2011 to 31.8.2011 the MTCRD SR provided a one-time 
non-repayable grant to purchase equipment for receiving digital television, regardless of 
reception platform, in Slovakia. Grant applications could be submitted by severely disabled 
persons who are beneficiaries of payment in material distress, or persons assessed jointly with 
beneficiaries. 
 
The standing of disabled persons is covered by Act no. 351/2011 Coll. on electronic 
communications, which entered into effect on 1.11.2011. The act, in the field of regulating 
consumer relations in electronic communications in certain cases, specifically emphasises the 
standing of disabled customers. This concerns in particular the extension of obligations on 
undertakings providing electronic communications to provide information for disabled 
persons on services intended for them, the obligation to take measures to ensure equal access 
to services for end users with disabilities. There is also the possibility here for the SR 
Telecommunications Regulatory Authority to impose an obligation to provide free 
information on cost control for an electronic communications service provided to a disabled 
customer. In the case of universal service, the SR Telecommunications Regulatory Authority 
may impose the obligation to lease or sell, if a disabled user so requests, a specially equipped 
telecommunications terminal appropriate to his disability for the price of a standard 
telecommunications terminal, or to ensure barrier-free access to selected public payphones.  
 
On the basis of an intergovernmental agreement, the Universal Postal Convention (SR 
Ministry of Foreign Affairs Notice no. 50/2010 Coll. on the acceptance of Acts of the 
Universal Postal Union), the Slovak Postal Service (Slovenská pošta, a. s. hereinafter referred 
to as “Slovak Post”), provides a domestic and international Postal Service for visually 
impaired users for free posting of items identified as a “blind literature” weighing up to 7000 
g. The content of these items may be documents prepared for the blind (Braille script) or 
pressed relief Latin (Klein script), blocks with Braille labels, audio recordings on 
electromagnetic and optical media, special papers for the blind, but only if they are posted by 
an institution for the blind, or if they are addressed to such an institution.   
 
Construction and housing policy 
The main policies, principles and requirements ensuring a barrier-free environment and 
accessibility of buildings in the Slovak Republic are incorporated into the following generally 
binding legal regulations:   
– Act no. 50/1976 Coll. on zoning and the building code (the Building Act) as amended; 
– Decree no. 532/2002 Coll. laying down details on general technical requirements for 

construction and general technical requirements for buildings used by persons with 
reduced mobility and orientation (which replaced the previous Decree no. 192/1994 Coll.). 

 
Education 
Accessibility in education pursuant to Article 9 of the Convention on the Rights of Persons 
with Disabilities (hereinafter referred to as the “Convention”) is codified in Act no. 365/2004 
Coll. on equal treatment in certain areas and protection against discrimination, amending 
certain other laws (the Antidiscrimination Act) as amended at all levels of education. Its 
principle is reflected in generally binding legal regulations of the education sector, governing 
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the admission of pupils to schools and their education.  The basic right to accessibility of 
education for pupils with disabilities in schools providing pre-primary, primary and secondary 
levels of education is laid down in the provisions of § 6 (3) and § 9 (4) of Act no. 596/2003 
Coll. on central government in education and school authorities and on the amendment of 
certain acts, as amended.  The provisions of § 144(2) and (3) of Act no. 245/2008 Coll. on 
education (the Schools Act) and on the amendment of certain acts as amended guarantee their 
right to specific forms and methods in education corresponding to their needs and the right to 
use special textbooks and special didactic and compensatory aids, sign language, Braille and 
alternative ways of communicating. Further particulars regarding the admission of pupils with 
disabilities to schools, their graduation and the organisational arrangements of their education, 
besides the above-mentioned Act no. 245/2008 Coll. on education (the Schools Act) and on 
the amendment of certain acts as amended, are governed also in particular by its following 
implementing regulations:  SR Ministry of Education Decree no. 320/2008 Coll. on primary 
schools as amended by Decree no. 224/2011 Coll., SR Ministry of Education Decree no. 
282/2009 Coll. on secondary schools as amended by Decree no. 268/2011 Coll., SR Ministry 
of Education Decree no. 318/2008 Coll. on the completion of study at secondary schools as 
amended by SR Ministry of Education, Science, Research and Sport Decree no. 209/2011 
Coll.  
 
Culture  
An important step in creating stable elements in the care of culture for people with disabilities 
and of the accessibility of cultural services is SR Act of Parliament no. 434 of 26 October 
2010 on the granting of subsidies by the Ministry of Culture of the Slovak Republic 
(hereinafter the “Ministry of Culture”). The act provides for the purpose, scope, method and 
conditions for granting subsidies by the Ministry of Culture. In § 2 – Purpose of granting 
subsidies – as follows: paragraph (1). The Ministry may in the respective budgetary year 
provide subsidy from the state budget for these purposes:  in point f) – cultural activities of 
disabled or otherwise disadvantaged groups. Promotion of the availability of cultural services 
is often dependent on the creation of financial mechanisms and limits in this field.   
 
b. General law, technical regulations and standards 
 
Railway transport 
In the code of carriage of a passenger rail carrier there is codified its obligation in connection 
with the infrastructure manager to provide free assistance upon boarding/alighting from a 
train if the passenger gives prior notification of their intended destination.   
 
Road transport 
On 10 November 2011 there entered into effect the technical regulation “TP 10/2011 – 
Design of barrier-elimination measures for persons with reduced mobility and orientation on 
roads” 
 
Water transport 
The issue of non-discrimination and the exercise of rights of persons with disabilities and 
persons with reduced mobility in water transport is governed by Regulation (EU) No 
1177/2010 of the European Parliament and of the Council. 
 
Construction and housing policy 
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The main policies, principles and requirements ensuring a barrier-free environment and 
accessibility of buildings in the Slovak Republic are incorporated into the following generally 
binding legal regulations:   
– Act no. 50/1976 Coll. on zoning and the building code (the Building Act) as amended; 
Decree no. 532/2002 Coll. laying down details on general technical requirements for 
construction and general technical requirements for buildings used by persons with reduced 
mobility and orientation (which replaced the previous Decree no. 192/1994 Coll.). 
 
The provisions of the Building Act relating to basic requirements for constructions are taken 
from Council Directive 89/106/EEC (from Annex 1). The act mandated also general technical 
requirements for buildings used by persons with reduced mobility and orientation, which are 
detailed in Decree no. 532/2002 Coll.. Zoning documentation, architectural designs and 
construction projects must meet the conditions specified by this Decree, whereby the 
attributes of barrier-free access in the most basic features will be achieved; typological 
principles for making environments and buildings accessible are set out in a manner 
compatible with standards of other European countries. 
General technical requirements for buildings used by persons with reduced mobility and 
orientation apply, irrespective of the building owner, to  

- apartment buildings and other buildings for housing, 
- an apartment, if it is to be used by a person with reduced mobility and orientation (a 

special-purpose apartment), 
- a house, if it is to be used by a person with reduced mobility and orientation (a special-

purpose house),  
- a non-residential building in the part intended for use by the public,  
- a building in which there is envisaged the employment of persons with reduced 

mobility and orientation (building with a sheltered workplace), 
- an engineering construction in a part intended for use by the public.  

 
c. Role of national, European and international standards 
 
Water transport 
The issue of non-discrimination and the exercise of rights of disabled persons and persons 
with reduced mobility in water transport is governed by international European standards.  
 
Electronic communications and postal services:  
The MTCRD SR in connection with the rights of disabled people was actively involved in the 
commenting process, voting and translation of European standards adopted in the system of 
Slovak Technical Standards, listed in the attached Table 1. 
 
Construction and housing policy 
The provisions of the Building Act relating to basic requirements for constructions are taken 
from Council Directive 89/106/EEC (from Annex 1). The act mandated also general technical 
requirements for buildings used by persons with reduced mobility and orientation, which are 
detailed in Decree no. 532/2002 Coll.. Zoning documentation, architectural designs and 
construction projects must meet the conditions specified by this Decree, whereby the 
attributes of barrier-free access in the most basic features will be achieved; typological 
principles for making environments and buildings accessible are set out in a manner 
compatible with standards of other European countries. 
 
Education 
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Accessibility in education is codified in national legislation in accordance with European 
standards. 
 
d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
 
Electronic communications and postal services 
In accordance with the Convention on the Rights of Persons with Disabilities, Slovak Post is 
making barrier-free entrances for persons with reduced mobility and orientation in newly-
opened post offices in accordance with the SR Ministry of Environment Decree no. 532/2002 
Coll. laying down details on general technical requirements for construction and general 
technical requirements for buildings used by persons with reduced mobility and orientation (§ 
57). Slovak Post at its leased and own premises in which barrier-free entrances have not been 
constructed is gradually making them and will continue to do so in the framework of the 
planned reconstruction and modernisation of post offices.  Slovak Post also provides persons 
with disabilities, by agreement, all financial services and pension payments by means of a 
postman. 
 
e. Services regulated for accessibility 
 
Railway transport 
The Regulation and Rail Transport Act provide for the provision of access to railway 
transport services for disabled persons and persons with reduced mobility on a non-
discriminatory basis.  
 
Air transport 
The issue of non-discrimination and the application of rights of persons with disabilities and 
persons with reduced mobility in air transport was addressed by Regulation (EC) No 
1107/2006 of the European Parliament and of the Council of 5 July 2006, which creates rules 
for the protection and provision of assistance services for persons with disabilities and persons 
with reduced mobility in air transport, with the aim of protecting them against discrimination 
and of ensuring that they are provided assistance services.  
 
Construction and housing policy 
General technical requirements for buildings used by persons with reduced mobility and 
orientation apply, irrespective of the building owner, to: 

- apartment buildings and other buildings for housing, 
- an apartment, if it is to be used by a person with reduced mobility and orientation (a 

special-purpose apartment), 
- a house, if it is to be used by a person with reduced mobility and orientation (a special-

purpose house),  
- a non-residential building in the part intended for use by the public,  
- a building in which there is envisaged the employment of persons with reduced 

mobility and orientation (building with a sheltered workplace), 
- an engineering construction in a part intended for use by the public.  

 
Social affairs 
The commitments made by signingthe Convention are reflected in Act no. 447/2008 Coll. on 
financial contributions to compensate for severe disability and on the amendment of certain 
acts, in particular through the provision of a financial contribution for personal assistance, 
where personal assistance ensures also help by means of interpreting in sign language, 
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articulation and tactile interpreting, as well as by means of a financial contribution for 
transport, a financial contribution for the acquisition of aids, a financial contribution for 
purchasing a passenger motor vehicle, a financial contribution to offset increased expenses 
associated with the operation of a passenger motor vehicle, a financial contribution for 
purchasing lifting equipment, a financial contribution for modification of an apartment, a 
financial contribution for modification of a house, a financial contribution for modification of 
a garage. In accordance with the Social Services Act (§ 9 of Act no. 448/2008 Coll.) providers 
of social services, both public and non-public (private) are required to meet general technical 
requirements for construction and general technical requirements for buildings used by 
persons with reduced mobility and orientation under a special regulation (the Building Act 
and implementing decree).  Compliance with the barrier-free accessibility in the provision of 
social services is one of the criteria for evaluating the quality of a social service provided. In 
the interest of ensuring accessibility for persons with disabilities to various services in the 
framework of social services an interpreting service is provided (in sign language, articulation 
and tactile interpreting), escort and reading services (§§ 43 and 44 of the Social Services Act) 
to these people by professional social services staff.  
http://www.employment.gov.sk/legislativa.html  (Social Services Act) 
 
 
Healthcare  
The availability of health care in relation to severely disabled persons in Slovakia is not 
regulated, but is based comprehensively on an anti-discrimination approach.  With regard to 
the needs of severely disabled persons, the obligation for compliance of the material and 
technical equipment of healthcare facilities pursuant to barrier-free access and movement 
within these facilities is established by Edict of the Ministry of Health of the Slovak Republic 
no. 09812/2008-OL on minimum requirements for staffing and material-technical equipment 
of individual types of healthcare facilities as amended, laid down under § 8(2) of Act no. 
578/2004 Coll. on healthcare providers, health care workers, professional organisations in 
health care and amending certain laws as amended.  The edict is published in the Journal of 
the SR Ministry of Health part 32-51, of 28 October 2008, Volume 56, link: 
http://www.health.gov.sk/?vestniky-mz-sr. This legislative material obliges healthcare 
facilities to provide barrier-free access and to enable patients with reduced mobility and 
orientation to move via horizontal communications, ramps or elevators. At individual 
departments there must be at least one shower cabinet accessible for persons with reduced 
mobility and also for a wheelchair with an immobile patient.  Toilets for patients must have a 
door that can be opened outwards and at least one toilet cubicle must be accessible for 
patients with reduced mobility and orientation.  The basic material equipment and 
instrumentation of a department must include at least one bed for persons with reduced 
mobility, including an antidecubitus bed. Through the law on the scope and conditions of 
payment for medicinal products, medical aids and dietary foods on the basis of public health 
insurance the Ministry of Health of the Slovak Republic sets out the scope and terms of 
payment for medicinal products, medical aids and dietary foods on the basis of public health 
insurance. In relation to people with disabilities, this consists primarily in maintaining the 
greatest affordability through regulation of the amount of supplementary payments, by setting 
prescription, indicative and quantitative restrictions that reflect the special needs of these 
patients.   
 
Education 
A support service for enabling or improving the accessibility of education for pupils with 
disabilities is the legislatively established position of teaching assistant at a nursery school, 
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primary school and secondary school, including special schools. During higher education 
students with disabilities have the possibility to use the assistance of a coordinator for 
education of students with disabilities. 
 
f. Goods regulated for accessibility as part of a service 
 
Railway transport 
The Regulation and Rail Transport Act provide for the provision of access to railway 
transport services for disabled persons and persons with reduced mobility on a non-
discriminatory basis.  
 
Education 
Textbooks and textbook transcripts in formats suitable for pupils with visual impairments 
(textbooks in Braille, electronic textbooks). 
 
g. Enforcement of accessibility legislation 
 
As regards the issue of enforceability of rights in the field of access for persons with 
disabilities, anyone has the right to seek court protection of their rights, if they feel that their 
rights have been infringed through non-compliance with the principle of equal treatment on 
the grounds of their disability.  They may also demand that the party who failed to comply 
with the principle of equal treatment refrain from such conduct, and, if possible, rectify the 
unlawful state or provide adequate redress. If adequate redress were not to be satisfactory, the 
aggrieved party may claim non-pecuniary damages in cash (§ 9 of Act no. 365/2004 Coll. the 
Antidiscrimination Act), as well as damage compensation.  
 
Everyone has the right to protection of their rights also out of court, for example through 
mediation, by lodging complaints with public authorities, or by means of the Office of the 
Ombudsman. 
 
Authorities are also involved in the enforceability of law in the field of access to products, 
facilities, services or an environment with regard to persons with disabilities.  The competent 
authorities may impose fines for failure to comply with obligations imposed in relevant 
legislation, carry out compliance checks, and may refuse to issue or may revoke a licence.  
 
For example, under § 43 of Act no. 514/2009 Coll. on rail transport as amended, the 
competent authority may impose on a rail undertaking a fine in the case that it fails to comply 
with the rights of passengers under a special regulation (Regulation of the European 
Parliament and Council. 137/2007 on the rights and obligations of rail passengers), or if it 
does not create conditions to improve passenger comfort and ease of movement and travel of 
select groups of passengers, passengers with child pushchairs and transport of guide dogs, for 
example through the fact that it does not provide guidance and information essential for 
passengers on rail vehicles for their safe carriage according to the carriage contract, including 
passengers with impaired hearing or sight. 
 
In the field of construction, it is worth mentioning that the Building Act sets out basic general 
technical requirements for buildings used by persons with reduced mobility. The intention 
pursued is not simply the constitutionality of legislation, but also the possibility of better 
control and enforceability of law from the side of building authorities, since pursuant to § 43e 
of the Building Act “general technical requirements for construction, including general 
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technical requirements for buildings used by persons with reduced mobility and orientation 
specify requirements for the zoning-technical solution of a construction, the building-
technical and purpose solution of buildings, under which legal persons, individuals, central 
and local governments are obliged to proceed in siting, designing, permitting, implementing, 
approving, using and removing buildings”.  
 
Implementing legislation, Decree no. 532/2002 Coll. lays down details on general technical 
requirements for construction and on general technical requirements for buildings used by 
persons with reduced mobility and orientation. 
 
Railway transport 
Supervision over the application of Regulation (EC) No 1371/2007 of the European 
Parliament and of the Council on rail passengers’ rights and obligations is carried out by the 
Railway Regulatory Authority. If the case of a violation of the carriage code, the person 
affected has the right to turn with their complaint directly to the carrier, or to the Slovak Trade 
Inspectorate. 
 
Water transport 
As a result of Regulation (EU) No 1177/2010 of the European Parliament and of the Council, 
Act no. 338/2000 Coll. on inland waterway vessels is to be amended. 
 
Education 
The task of supervision over compliance with accessibility in education is performed by the 
State Schools Inspectorate. 
 
Culture  
The Ministry of Culture promotes the availability of library, museum and gallery services for 
persons with disabilities by means of implementing measures deriving from the government 
strategy papers: Strategy for Development of Slovak Libraries for 2008 – 2013 – measure no. 
3.7: support for the availability of libraries for disadvantaged groups, including persons with 
disabilities (the document was approved in SR Government Resolution no. 943 of 7 
November 2007), as well as by means of the Strategy for Development of Museums and 
Galleries to 2011 (the document was approved in SR Government Resolution no. 1078 of 20 
December 2006). In objectives 4.1 and 4.5 there are detailed the measures supporting equal 
opportunities for disadvantaged groups including people with disabilities.  
 
h. Non-compliance and litigation 
 
Judicial system 
“A person who has knowledge that accessibility legislation is being violated has the right to 
file a complaint to state authorities performing supervision and monitoring and to seek redress 
– this may concern, for example, barrier-free access issues, availability of websites for the 
visually impaired, etc.  If the rights of a person are directly violated, that person is entitled to 
file at the competent court litigation to protect their rights, most usually a claim for protection 
against discrimination under the Anti-Discrimination Act.   
 
There applies the general rule that anyone can claim their rights at court, if they are or have 
been subject to infringement of their rights, legally protected interests or freedoms through a 
failure to comply with the principle of equal treatment. In court proceedings a person may 
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require an offender to refrain from such conduct, if possible to rectify the unlawful state or 
provide adequate redress.  
 
If through a violation of accessibility regulations, constituting a breach of the principle of 
equal treatment, there could be infringed the rights, legally protected interests and freedoms of 
a large or uncertain number of persons, or if through such a violation a public interest could 
otherwise be seriously endangered, the right to claim protection of the right at court pertains 
also to a legal entity established by law or whose aim or subject of activity is protection 
against discrimination.  A legal person may seek in particular a decision that the principle of 
equal treatment has been infringed, and that the party who failed to comply with the principle 
of equal treatment refrain from such conduct and, if possible, rectify the unlawful state.   
 
Protection of rights in connection with legislation and its potential conflict with international 
treaties by which the Slovak Republic is bound may be appealed by a person, for example 
through a complaint to the Ombudsman, who is entitled to submit to the Constitutional Court 
of the Slovak Republic a petition for commencing proceedings on the accordance of 
legislation if a generally binding legal regulation contravenes a fundamental right or freedom 
awarded to a natural person or legal person.”.   
 
Education 
Any failure to comply with a right to accessibility in education of persons with disabilities is 
dealt with by an organisation at a higher management level, including the Ministry of 
Education, Science, Research and Sport of the Slovak Republic, the State Schools 
Inspectorate, the courts.  
 
Culture  
The Ministry of Culture is committed to protecting human dignity, fundamental rights and 
freedoms, to prohibiting the incitement of hatred and to preventing the spread of specific 
types of programmes by means of legislative measures. For the field of electronic media and 
video-on-demand, the protection of human dignity, fundamental rights and freedoms, the 
prohibition of incitement of hatred and prevention of the spread of specific types of 
programmes are permanently ensured by the provisions of § 19 of Act no. 308/2000 Coll. on 
broadcasting and retransmission and on the amendment of Act no. 195/2000 Coll. on 
telecommunications, as amended (hereinafter referred to as the “Broadcasting Act”). Under § 
19(1) of the Broadcasting Act a video-on-demand service, a programme service and 
components thereof may not:  

b)   through the manner of their production and content infringe the human dignity 
and fundamental rights and freedoms of others,  

c) promote violence and overtly or covertly incite hatred, denigrate or defame on the 
basis of gender, race, colour, language, faith and religion, political or other opinion, 
national or social origin, nationality or ethnic group,  

d)    promote war or describe cruel or otherwise in human conduct in a manner that 
inappropriately trivialises them, excuses them or approves of them,  

e) depict without justification scenes of real violence, where there is unduly 
emphasised the actual course of dying or where there are depicted persons exposed 
to physical or mental suffering that is considered to be an infringement of human 
dignity; this applies even if the persons concerned have consented to such depiction.  

   
The Council for Broadcasting and Retransmission (hereinafter referred to as the “Council”) as 
the supervisory authority may impose on a broadcaster or a video-on-demand service provider 
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for a breach of obligations laid down in § 19 of the Broadcasting Act an obligation to 
broadcast a notice of the violation of the act, or to suspend provision of the programme, for at 
most 30 days. For a breach of such obligation the Council may concurrently impose on a 
broadcaster of a television programme service a fine from €3319 to €165 969, a broadcaster 
of a radio programme service a fine from €497 to €49 790, an Internet broadcaster a fine from 
€500 to €60 000 and a video-on-demand service provider a fine from €500 to €40 000. If a 
broadcaster, despite the imposition of repeated penalties, deliberately and seriously violates 
obligations laid down in § 19(1)(b) or (c) of the Broadcasting Act, the Council can revoke its 
licence.  
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Slovenia 
 
a. Accessibility legislation: its place in the legal and regulatory framework 
 
Slovenia has undertaken to respect prohibition of discrimination in relation to disability in all 
areas of human life, including accessibility. The basic rights for equalising opportunities arise 
from the Constitution of the Republic of Slovenia, in which Article 14 is worded as follows: 
“…everyone shall be guaranteed equal human rights and fundamental freedoms irrespective 
of national origin, race, sex, language, religion, political or other conviction, material standing, 
birth, education, social status, disability or any other personal circumstance”. The constitution 
explicitly emphasises the right to equality of persons with disabilities before the law and that 
nobody shall be discriminated against due to disability (Sendi and others, 2008 77). 
 
The umbrella act regulating the area of protection of persons with disabilities is the 2010 
Equalisation of Opportunities for Persons with Disabilities Act (ZIMI)78. The first chapter of 
the Act – elimination of discrimination against persons with disabilities – covers the area of 
access of buildings and facilities in public use, public transport, residence and goods / services 
provided by public. For this area, the strategic document “Action Programme for Persons with 
Disabilities 2017−2013)” 79  and the document “National guidelines to improve built 
environment, information and communications accessibility for people with disabilities”80 are 
crucial. 
 
On 7 December 2005 the Government adopted national Guidelines to improve accessibility 
for persons with disabilities to physical environment and information and communication, 
which are a comprehensive set of measures to be implemented by 2025. The objectives laid 
down in the National guidelines are based on a number of acts adopted by the Republic of 
Slovenia (such as in the area of environmental planning, building construction, accessibility to 
apartments, working environment and equipment, air and road transport, electronic 
communications, etc.). Access to services of public and private sectors and to the physical 
environment is considered to be the right of persons with disabilities and of all other 
functionally impaired persons. By this project the state aims at establishing accessible 
environment for living and work of all people and at providing all groups of people with equal 
opportunities both in the areas of education, culture and recreation and in the area of decision-
making. 
 
The technical aspect of managing the built environment, space and communications is 
regulated with the following: the Spatial Management Act81, the Construction Act (ZGO-1)82, 
                                                 
77 R. Sendi, B. Černič Mali, B. K. Kebler, B. Tominc, S. Mijukič, B. Kobal, S. Smolej and M. Nagode, (2008). 

Ukrepi za uresničevanje pravic invalidov do dostopa brez ovir, končno poročilo (Measures for the 
implementation of the rights of persons with disabilities for obstacle-free access, final report). Ljubljana: 
Urban planning institute of the Republic of Slovenia.   

78 Official Gazette of the Republic of Slovenia, No. 94/2010 
79 Available at: http://www.mddsz.gov.si/fileadmin/mddsz.gov.si/pageuploads/dokumenti__pdf/api_07_13.pdf 
(10 December 2010). 
80 Official Gazette of the Republic of Slovenia, No. 113/2005 
81 Official Gazette of the Republic of Slovenia, No. 110/2002 (8/2003 corr.), amendments: Official Gazette of 

the Republic of Slovenia, No. 58/2003-ZZK-1 (Land Register Act) , 33/2007-ZPNaèrt (Spatial Planning 
Act) 108/2009-ZGO-1C (Act amending the Construction Act), 79/2010 Odl.US (Ruling of the 
Constitutional Court): U-I-85/09-8, 80/2010-ZUPUDPP (Spatial Planning of Arrangements of National 
Significance Act). 

82 Official Gazette of the Republic of Slovenia, No. 110/2002, amendments: Official Gazette of the Republic of 
Slovenia, No. 97/2003 Odl.US (Ruling of the Constitutional Court): U-I-152/00-23, 41/2004-ZVO-1 



 

 228

the Rules on the requirements for free access to, entry to and use of public buildings and 
facilities and multi-apartment buildings83, and the SIST ISO/TR 9527 National standard – 
building construction: needs of persons with disabilities and other functionally impaired 
persons in buildings84 and the Use of Slovenian Sign Language Act 85. 
 
Accessibility is also one of the objectives of the housing policy, based on the implementation 
of the National Housing Programme86.  
 
b. General law, technical regulations and standards 
 
The majority of provisions on accessibility are determined in the sectoral legislative 
provisions, while more detailed technical requirements are given in regulations or standards.  
 
Example:  
The Construction Act regulates the conditions for construction of all kinds of works, sets out 
the essential requirements and the fulfilment thereof regarding the characteristics of works, 
prescribes the method and conditions for pursuit of the activities (Article 1 of ZGO-1), while 
the Rules on railway stations and stops facilities87 specify the equipment of railway stations 
and stops that enables passengers and other persons equal, independent and safe access to 
trains and movement at train stations. 
 
c. Role of national, European and international standards 
 
The Slovenian legislation is developed on the grounds of European recommendations and 
directives, and UN recommendations and documents from the area of human rights and 
provision of equal opportunities to persons with disabilities for inclusion in society and for 
overcoming obstacles. 
 
Example:  
With the Construction Act, Directive 2006/123/EC of the European Parliament and of the 
Council of 12 December 2006 on services in the internal market has been transposed into 
Slovenian law (Official Gazette of the Republic of Slovenia, No. 376 of 27 December 2006, p. 
36); also, the Directive of the European Parliament and of the Council of 7 September 2005 
on the recognition of professional qualifications has been transposed (Official Gazette of the 
Republic of Slovenia, No. 255 of 30 September 2005, p.22) (Article 2 of the Construction 
Act). 
 
d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
                                                                                                                                                         

(Environment Protection Act), 45/2004, 47/2004, 62/2004 Odl.US (Ruling of the Constitutional Court): U-I-
1/03-15, 102/2004-official consolidated text (14/2005 corr.), 92/2005-ZJC-B (Act Amending Public Roads 
Act), 93/2005-ZVMS (Veterinary Compliance Criteria Act), 111/2005 Odl.US (Ruling of the Constitutional 
Court): U-I-150-04-19, 120/2006 Odl.US (Ruling of the Constitutional Court): U-I-286/04-46, 126/2007, 
57/2009 Skl.US (Constitutional Court Order): U-I-165/09-8, 108/2009, 61/2010-ZRud-1 (Mining Act), 
(62/2010 corr.).  

83 Official Gazette of the Republic of Slovenia, No. 97/2003, amendments: Official Gazette of the Republic of 
Slovenia, No. 77/2009 Odl.US (Ruling of the Constitutional Court): U-I-138/08-9. 

84 Official Gazette of the Republic of Slovenia, No. 92/1999, amendments: Official Gazette of the Republic of 
Slovenia, No. 97/2003 

85 Official Gazette of the Republic of Slovenia, No. 96/2002. 
86 Official Gazette of the Republic of Slovenia, No. 43/2000. 
87 Official Gazette of the Republic of Slovenia, No. 53/2002, amendments: 61/2007-ZVZelP (Railway Traffic 

Safety Act), 72/2009. 
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Ratification of the UN Convention on the Rights of Persons with Disabilities initiated the 
preparation and adoption of the Equalisation of Opportunities for Persons with Disabilities 
Act, the Electronic Communications Act88 and amendments to the Vocational Rehabilitation 
and Employment of Disabled Persons Act89.  
 
e. Services regulated for accessibility 
 
Unhindered movement of functionally impaired persons is guaranteed by Article 17 of the 
Construction Act (ZGO-1). The Act determines that all works in public use that are newly 
constructed, and works in public use that are reconstructed, must ensure that functionally 
impaired persons are able to access, enter and use the works without physical obstructions or 
communicational barriers.  
 
The second paragraph of Article 17 lays down that every newly constructed or reconstructed 
works in public use, whose construction is carried out pursuant to the provisions of this Act 
and that does not have all its premises on the ground floor must be equipped with at least one 
lift or other appropriate device for such purposes. 
 
With regard to the reconstruction of works in public use that are protected in accordance with 
regulations on cultural heritage, the essential requirements attained for the works may differ 
from those prescribed, but only under the condition that the deviation is not such that because 
of it there would be a threat to the safety of the works, to the lives and health of people, to 
traffic, to neighbouring works or to the environment (Article 17(3) of ZGO-1). 
 
With regard to apartment buildings with more than ten apartments constructed pursuant to the 
provisions of this act, the requirement for ensuring unhindered access, entry and use must be 
fulfilled by at least one-tenth of all the apartments, and all joint premises intended for such 
apartments (Article 17(4) of ZGO-1). 
 
Access, entry and use without physical obstructions or communicational barriers shall be 
ensured through project design and construction (Article 17(5) of ZGO-1). 
 
In Article 2, the ZGO-1 defines that works in public use are works whose use is intended for 
all under the same conditions; such works are divided in terms of manner of use into public 
areas and non-residential buildings intended for public use. A public area is an area whose use 
is intended for all under the same conditions. A non-residential building intended for public 
use is a building whose use is intended for all under the same conditions. Public infrastructure 
works are civil engineering works that form a network serving a specific type of public utility 
of national or local importance or forms a network of general benefit to the public. 
 

                                                 
88 Official Gazette of the Republic of Slovenia, Nos. 43/2004, 86/2004-ZVOP-1 (Personal Data Protection Act), 

129/2006, 13/2007-official consolidated text, 102/2007-ZDRad (Digital Broadcasting Act), 110/2009, 
33/2011. 

89 Vocational Rehabilitation and Employment of Disabled Persons Act (ZZRZI), Official Gazette of the Republic 
of Slovenia, Nos. 63/2004, 72/2005, 100/2005-official consolidated text, 114/2006, 16/2007-official 
consolidated text, 14/2009 Odl.US (Ruling of the Constitutional Court) : U-I-36/06-18, 84/2011 Odl.US 
(Ruling of the Constitutional Court): U-I-245/10-13, U-I-181/10-6, Up-1002/10-7, 87/2011. 
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The Use of Slovenian Sign Language Act, adopted in 2002, grants deaf persons the right to 
use Slovenian sign language, to be informed in techniques adjusted to their needs and lays 
down the scope and method of exercising the right to a sign language interpreter. 
 
f. Goods regulated for accessibility as part of a service 
 
The legislation referred to in point a. determines: accessibility of services provided in works 
in public use (in point e. in more detail); accessibility of public transport; public use of the 
Slovenian sign language (interpretation), and the right to assistive devices. 
 
g. Goods regulated for accessibility 
 
Based on legislation and public tenders, goods from the areas stated in point f. are adapted to 
and accessible to persons with disabilities, for example: books, medicinal products, public 
toilets, automated teller machines, phone booths, buses, vessels, aeroplanes, public transport 
ticket machines (in Ljubljana), and lifts. 
 
h. Enforcement of accessibility legislation 
 
The legislation contains penal provisions for non-implementing legal provisions and their 
violations; the transgressions are adjudicated by inspection services. 
 
Example of penal provision:  
Article 164 of the Construction Act determines that a fine of EUR 1,500 to EUR 30,000 shall 
be imposed upon a legal person if it “…fails to ensure that functionally impaired persons are 
able to access, enter and use a facility in public use of which it is the investor without physical 
obstructions or communicational barriers.” 
 
In article 96, the ZGO-1 lays down that in the procedure of issuing a permit for use, the 
relevant administrative body shall deny the issue of the permit if it establishes, inter alia, that 
the construction is non-compliant and the changes that arose during construction caused 
change in the location’s conditions or other conditions and elements determined by the 
building permit that could affect health conditions, the environment, the safety of the works or 
a change in the prescribed essential requirements, provision of unhindered access and 
movement of functionally impaired persons. 
 
i. Non-compliance and litigation 
 
The right to judicial protection is declared in Article 23 of the Constitution, under which 
“Everyone has the right to have any decision regarding his rights, duties and any charges 
brought against him made without undue delay by an independent, impartial court constituted 
by law.” (Kresal Šoltes, 200790). 
 

                                                 
90 K. Kresal Šoltes (2007): Uveljavljanje in varstvo pravic (Enforcement and protection of rights) in Barbara 

Kresal et al. (editor): Vodnik po pravicah invalidov v slovenski zakonodaji, (Guide to the rights of persons 
with disabilities in Slovenian law pp. 139-148. Ljubljana: Institute for Labour Law at the Faculty of Law, 
University of Ljubljana. 
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Anyone who believes that his right(s) were violated by an act or action of a state authority, 
local self-government body or bearer of public authorities, can turn to the Ombudsman, her 
four deputies or professional associates.  
The Ombudsman can: 

- warn the authority that has violated the right(s) to rectify the violation or the 
irregularity committed or even propose that it compensate for the damage caused;  

- submit proposals for amendments to laws and other regulations to the Government or 
the Parliament;  

- propose to all authorities that fall within her competence that they improve their 
operation and relations with clients;  

- give her opinion on any case involving the violation of rights and freedoms.  It does 
not matter what kind of proceeding is involved, or what phase the proceeding is at 
before the authority concerned. 

 
The Ombudsman has no statutory powers in relation to the private sector and cannot intervene 
in cases in which rights are violated by, for example, a private company. In such cases, she 
can put pressure on state authorities, local self-government bodies and bearers of public 
authorities responsible for supervising the work of a private undertaking (Ombudsman’s 
website91). 
 
The Advocate of the Principle of Equality prevents and eliminates discrimination in Slovenia. 
He examines petitions or complaints concerning alleged cases of discrimination. He issues 
legally non-binding opinions on whether a person has been discriminated against in a certain 
situation (subject to unequal treatment because of personal circumstances). At the same time, 
he recommends to the offender ways to eliminate the violation, its causes and consequences. 
Through such non-formal intervention, the Advocate tries to eliminate the violation and 
provides help to improve future practice. When an issue cannot be resolved in this way, the 
Advocate may ask inspection authorities to prosecute for minor offences. A proceeding before 
the Advocate is cost-free and confidential. The Advocate also provides assistance to persons 
who were discriminated against during legal and other proceedings, i.e. by giving advice on 
legal remedies and how to use them before other state authorities. Anyone has the right to ask 
the Advocate for advice on whether their actions could result in discrimination, on how to act 
in order to avoid discrimination or how to more effectively respect the right to equal 
treatment. In addition, the Advocate provides general information on discrimination issues 
and the situation in this area in Slovenia (website of the Office for Equal Opportunities92). 
  

                                                 
91 Available at: http://www.varuh-rs.si/ (9 February 2012). 
92 Available at: http://www.uem.gov.si/ (9 February 2012). 
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Spain 
 
a. Accessibility legislation: its place in the legal and regulatory framework 
 
The idea of integral accessibility that is promoted under the Law of Equal Opportunities, Non-
Discrimination and Universal Accessibility of People with Disabilities (hereinafter referred to 
as LIONDAU; Ley de Igualdad de Oportunidades, No Discriminación y Accesibilidad 
Universal de las Personas con Discapacidad), means that the built environment has to be 
considered as a chain in which all links must be accessible, so that the accomplishment of the 
activities of a person with disability are not interrupted or impeded because one of the links in 
the chain, an environment or a space, is not accessible and does not let them advance along 
their journey by themselves. 
 

 
The First National Plan of Accessibility contains the commitment of Governments in relation 
to the promotion of accessibility, which will be developed in successive three-year periods 
until 2012. 
 
The Spanish Disability Strategy 2012-2020, approved in November 2011, is inspired by 
principles of Law 26/2011, 1 August, for the normative adaptation to the Convention on the 
Rights of Persons with Disabilities and Law 51/2003, 2 December, of equal opportunities, non 
discrimination and universal accessibility of people with disability (LIONDAU) that defines 
the concept of Universal Accessibility. One of the main objectives of this Strategy is 
Accessibility understood as the right of persons with disabilities to access the physical 
environment, transport, information technology and communications systems, and other 
facilities and services with the same conditions than the rest of the population. The first 
strategic measure on accessibility is to support the “European Accessibility Act” mentioned in 
the EU Disability Strategy 2010-2020. 
 
In the Spanish legislative system, Autonomous Communities (Regional Governments) have 
the competencies for the development of laws to be applied within their territory. In particular, 
every Autonomous Community has its own accessibility legislation, which includes technical 
guidelines for its implementation. 
 
Furthermore, in order to harmonize and to establish a general framework to be considered by 
all the regional authorities, the national government has issued the Law 51/2003 of equal 
opportunities, non discrimination and universal accessibility for people with disabilities. 
 
In this Law 51/2003, lack of accessibility is seen as indirect discrimination. The technical 
issues related with its implementation are specified in several royal decrees and orders. 
 
- Royal Decree 1417/2006, of 1 December, that establishes the Arbitral System for resolving 

complaints on equal opportunities, non discrimination and accessibility on the basis of disability. 
- Royal Decree 366/2007 of 16 March, which sets forth the conditions of accessibility and non-

discrimination of people with disabilities in their relations with the General State Administration. 
- Royal Decree 505/2007 of 20 April, which sets forth the basic conditions of accessibility and 

non-discrimination of people with disabilities for accessing and using public spaces and 
buildings. 

- Royal Decree 1494/2007, of 12 November, by which the Regulations on basic conditions for 
access for persons with disabilities to technologies, products and services related to the 
information society and social communication media are passed. 
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- Royal Decree 1544/2007, of 23 November, by which the basic conditions of accessibility and 
non-discrimination for access to and the use of means of transportation by people with 
disabilities are regulated.  

- Royal Decree 173/2010, of 19 February, amending the Technical Building Code, approved by 
Royal Decree 314/2006 of March 17, in terms of accessibility and non discrimination of persons 
with disabilities. 

-  Royal Decree 422/2011, of 25 March, by which the Regulation on basic conditions for 
participation of persons with disabilities in political life and electoral processes are regulated. 

 
All these regulations are available in both Spanish and English at 
http://sid.usal.es/spanishlawsondisability 
 
Work is currently underway on the two Royal Decrees that are missing in order to complete 
the development of the LIONDAU, in accordance with what is foreseen in the 
aforementioned Law: 
 

• Basic conditions of accessibility and non-discrimination for access to and the use of 
goods and services at the public’s disposal. 

• Training curriculum on universal access and the training of professionals. 
 
b. General law, technical regulations and standards 
 
In those areas where accessibility is regulated by a law as a general framework, its technical 
requirements are specified by different pieces of law within the Spanish legal system: Royal 
Decrees and Orders. Examples of these are listed under point g. 
 
Besides, some technical standards are recognised as mandatory by law. An example of this is 
the UNE EN 81-70-2004 on accessibility to lifts for persons including persons with disability, 
which is included in the Spanish Technical Building Code, the normative framework that 
establishes the safety and habitability requirements of buildings set out in the Building Act.  
 
c. Role of national, European and international standards 
 
European standards are adopted and translated in Spain by AENOR, the Spanish Association 
for Standardization and Certification. AENOR also elaborates its own standards applicable 
only in Spain. 
 
Some references (www.aenor.es): 
 

- UNE 41510:2001 Accesibilidad en el urbanismo. 
- UNE 41522:2001 Accesibilidad en la edificación. Accesos a los edificios.  
- UNE 41520:2002 Accesibilidad en la edificación. Espacios de comunicación horizontal.  
- UNE 41523:2001 Accesibilidad en la edificación. Espacios higiénico-sanitarios.  
- UNE 41524:2010 Accesibilidad en la edificación. Reglas generales de diseño de los espacios 

y elementos que forman el edificio. Relación, dotación y uso.  
- UNE 41500:2001 IN Accesibilidad en la edificación y el urbanismo. Criterios generales de 

diseño.  
- UNE 200007:2007 IN Accesibilidad en las interfaces de las instalaciones eléctricas de baja 

tensión.  
- UNE 153030:2008 IN Accesibilidad en televisión digital.  
- UNE 139801:2003 Aplicaciones informáticas para personas con discapacidad. Requisitos de 

accesibilidad al ordenador. Hardware.  
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- UNE 139803:2004 Aplicaciones informáticas para personas con discapacidad. Requisitos de 
accesibilidad para contenidos en la Web. 

- UNE-EN 81-70:2004 Reglas de seguridad para la construcción e instalación de ascensores. 
Aplicaciones particulares para los ascensores de pasajeros y de pasajeros y cargas. Parte 70: 
Accesibilidad a los ascensores de personas, incluyendo personas con discapacidad.  

- UNE-EN 81-70:2004/A1:2005 Reglas de seguridad para la construcción e instalación de 
ascensores. Aplicaciones particulares para los ascensores de pasajeros y de pasajeros y cargas. 
Parte 70: Accesibilidad a los ascensores de personas, incluyendo personas con discapacidad.  

- UNE-CEN/TS 81-82:2008 EX Reglas de seguridad para la construcción e instalación de 
ascensores. Ascensores existentes. Parte 82: Mejora de la accesibilidad a los ascensores de 
personas, incluyendo personas con discapacidad.  

- UNE 139802:2009 Requisitos de accesibilidad del software  
- UNE 170002:2009 Requisitos de accesibilidad para la rotulación.  
- UNE 170002:2009 ERRATUM: 2009. Requisitos de accesibilidad para la rotulación.  
- UNE 41501:2002 Símbolo de accesibilidad para la movilidad. Reglas y grados de uso.  
- UNE-ISO/IEC 24751-1:2012 Tecnologías de la información. Adaptabilidad y accesibilidad 

individualizadas en aprendizaje electrónico, en educación y formación. Parte 1: Marco y 
modelo de referencia.  

- UNE-ISO/IEC 24751-2:2012 Tecnologías de la Información. Adaptabilidad y accesibilidad 
individualizadas en aprendizaje electrónico, en educación y formación. Parte 2: Necesidades y 
preferencias para la prestación digital del "acceso para todos". 

- UNE-ISO/IEC 24751-3:2012 Tecnologías de la Información. Adaptabilidad y accesibilidad 
individualizadas en aprendizaje electrónico, en educación y formación. Parte 3: Descripción 
de recurso digital "acceso para todos".  

 
d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
 
Spain has signed and ratified the UN Convention on the Rights of Persons with Disabilities. 
Taking this into consideration, relevant legislation has been revised and, when necessary, 
modified in order to comply with the Convention. All modifications came into force by 
adoption of the Law 26/2011 on the normative adaptation to the International Convention on 
the Rights of Persons with Disabilities, dated 1 August 2011 (Available at: 
http://www.boe.es/boe/dias/2011/08/02/pdfs/BOE-A-2011-13241.pdf ) 
 
In Spain everything regarding accessibility for people with disabilities concerning guides, 
orientations, etc. that have been drawn up in this field, have used the obligations set forth in 
Art. 9 of the UN Convention as a reference. 
 
e. Services regulated for accessibility 
 
The scope of the Law 51/2003 of equal opportunities, non discrimination and universal 
accessibility for people with disabilities, modified by the mentioned Law 26/2011, applies to 
the following services: 
 

- Telecommunications and information society 
- Urban built environment, infrastructures and buildings 
- Transports 
- Goods and services available to the public 
- Communication with the public administration 
- Access to justice 
- Cultural heritage, in accordance with heritage legislation. 
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f. Goods regulated for accessibility as part of a service 
 
Accessibility to goods used in the provision of services is considered under the scope of the 
Law 51/2003, as above listed. Details about its technical implementation are still under study. 
 
g. Goods regulated for accessibility 
 

- Technologies, services and products related with the information society and 
social communication means. Regulated by Royal Decree 1494/2007 
(http://www.boe.es/aeboe/consultas/bases_datos/doc.php?id=BOE-A-2007-
19968 ) 

- Means of transport, including buses, stations, etc. Regulated by Royal Decree 
1544/2007 (http://www.boe.es/aeboe/consultas/bases_datos/doc.php?id=BOE-
A-2007-20785 ) 

- Most of construction products, such as doors, etc., are regulated in the relevant 
accessibility legislation of the Autonomous Communities. Furthermore, 
provisions for accessibility in goods related with urban built environment, such 
as street furniture, as stated in Law 51/2003, are regulated by the Royal Decree 
505/2007 (http://www.boe.es/aeboe/consultas/bases_datos/doc.php?id=BOE-
A-2007-9607 ) 

 
h. Enforcement of accessibility legislation 
 
The Law 51/2003 includes provisions in this regard under Chapter III “Promotion and 
defence”. In particular, the law provides for two mechanisms of enforcement: 
 

1. A system for infractions and sanctions for equal opportunities, non-discrimination and 
universal accessibility of persons with disabilities, passed to keep watch over the degree 
of fulfilment and efficiency of what has been set forth in both the LIONDAU and in the 
development of these regulations. Eleventh final provision, specified by Law 49/2007. 
 
2. An arbitrating system. Article 17 of Law 51/2003, specified by Royal Decree 
1417/2006. 

 
Besides, accessibility legislation issued by the Autonomous Communities has its own system 
for infractions and sanctions. Apart from this, within the procedures for public works 
contracts (build environment and building), administrations has to examine accessibility 
requirements before granting permits. 
 
i. Non-compliance and litigation 
 
Any individual, NGO or state body can bring a claim to court. Besides to the arbitrating 
system above mentioned, claims can be brought to the Permanent Specialised Office (Oficina 
Permanente Especializada), a body of the National Disability Council, under the scope of the 
Spanish Ministry of Health, Social Services and Equality. 
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Sweden 
 
a. Accessibility legislation: its place in the legal and regulatory framework 
 
In Sweden lack of accessibility is seen as discrimination in the area of employment and of 
higher education.  
 
The Swedish Discrimination Act prohibits discrimination in cases where the employer, by 
taking reasonable support and adaptation measures, can see to it that an employee, a job 
applicant or a trainee with a disability is put in a comparable situation to people without such 
a disability. 
 
The Discrimination Act also prohibits discrimination in cases where an education provider, by 
taking reasonable measures regarding the accessibility and usability of the premises, can see 
to it that a person with a disability who is applying or has been accepted for education under 
the Higher Education Act (1992:1434) or for education that can lead to a qualification under 
the Act concerning authority to award certain qualifications (1993:792), is put in a 
comparable situation to people without such a disability. 
 
A new Planning and Building Act entered into force in Sweden on 2 May 2011. The Act 
replaces regulation from 1987 and 1994 and includes significant improvements. For increased 
accessibility an assessment of the accessibility and usability of a building for people with 
impaired mobility or orientation is to be made at the planning permission stage. This will 
ensure that accessibility is provided for correctly from the very start.   
 
The National Board of Housing, Building and planning is responsible for the general 
supervision of the planning and building administration within the country. The National 
Board issues for example regulations and general recommendations on the removal of easily 
eliminated obstacles.  
 
b. General law, technical regulations and standards 
 
Accessibility requirements are provided both in general law and in technical regulations or 
standards. Se under e. about the Planning and building Act (PBL) which includes accessibility 
and usability for persons with impaired movement or orientation as one of several technical 
requirements for construction works.   
 
The work on standardisation is a basic precondition in the accessibility work in Sweden for 
example in the work on e-inclusion. Handisam has produced a proposed action plan for e-
inclusion that highlights initiative areas within various policy areas, with the aim of 
contributing towards everyone being able to share in the information society and for this to be 
as easy as possible. Proposals for a future structure for following up e-accessibility have been 
prepared in an investigation.  
 
Within the accessibility work, according to the Government, the State should set a good 
example in order to effectively achieve results. Authorities under the Government should 
therefore formulate and conduct their activities bearing in mind the goals of the disability 
policy. The Ordinance on the government authorities’ responsibility for the implementation of 
the disability policies provides support for this work. According to the Ordinance (2001:526), 
government authorities must, by conducting inventories and drawing up action plans, work to 
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make their premises, their operations and information more accessible to persons with 
disabilities. The Ordinance has been important for the accessibility work, although other 
measures have also been of importance, such as regulations regarding easily eliminated 
obstacles.  
 
The Act on Housing Adaptation Grants instructs the municipalities to provide grants for 
adaptation in order to increase the accessibility to and usability of existing housing for 
persons with disabilities or elderly people. Sweden's Government allocates approximately 
SEK 40 million annually in grants for the conversion of public meeting areas and non-
governmental cultural premises. Around half of the total of 100 projects in 2009 used the 
funds they had been granted to make the premises accessible and usable for persons with 
disabilities. 
 
Stringent demands are stipulated as regards the form and function of public information 
symbols, in order for them to make life easier for citizens. The Swedish Institute of Assistive 
Technology  has developed graphic symbols in a national standard in order to increase the use 
of non-verbal information presentation in buildings and other public locations, particular 
consideration has been given to persons with various disabilities. This relates particularly to 
disabilities that affect vision, cognitive capacity or movement. They should be seen as part of 
the work of making society accessible for many more people. The symbols that are included 
in the new Swedish standard conform to the requirements for form and function that exist for 
the standardisation of public information symbols. All have been tested for comprehension in 
accordance with an international ISO standard for test methods (ISO 9186-1). 
 
c. Role of national, European and international standards 
 
The Swedish National Guidelines for Public Sector Websites give public sector organisations 
practical advice and examples on how to procure, create and evaluate websites and eServices 
in order to improve accessibility, usability, search ability and comply with the international 
standards and EU i2010 goals. The guidelines have had a huge impact on the accessibility and 
usability of public websites and eServices in Sweden. 
 
EU law places demands on transporters and station managers regarding rights for persons 
with disabilities or reduced mobility; the Regulation on rail passengers’ rights and obligations 
and the Regulation concerning the rights of disabled persons and persons with reduced 
mobility when travelling by air. These legal instruments establish that persons with 
disabilities and persons with reduced mobility are entitled to travel with the relevant form of 
transport and to receive assistance in conjunction with their journey.  
 
For shipping, the Swedish Maritime Administration has issued national regulations and 
general advice about the adaptation of passenger vessels with regard to persons with 
disabilities. There is also EU legislation that regulates technical requirements for vehicles 
within the various transport types, which is intended for example to ensure that they are 
accessible to persons with disabilities.  
 
d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  
 
In recent years, the government has intensified the work in the fields of an accessible civil 
service, easily eliminated obstacles in the built environment and accessible public transport. 
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The Swedish government is investigating the possibility to include discrimination on grounds 
of inaccessibility on other areas than working life and higher education. 
 
e. Services regulated for accessibility 
 
The Swedish Planning and Building Act (PBL) includes accessibility and usability for persons 
with impaired movement or orientation as one of several technical requirements for 
construction works. The requirements apply to buildings, plots, public locations and areas 
with facilities other than buildings. Swedish building regulations also contain detailed 
requirements regarding accessibility in housing. In all new and converted accommodation, for 
example, there must be accessible wet rooms. All new buildings must, for example, have 
accessible entrances, and newly built accommodation must have a turning area for indoor 
wheelchairs. The building regulations also require lifts in new and converted housing 
buildings of more than three floors, and for storage areas, mailboxes, laundry rooms, waste 
areas, refuse disposal and other accom-modation supplements to be accessible and usable. 
The requirement for lifts also exists for buildings that contain working premises to which the 
general public have access, as well as public premises.  
 
A new Planning and Building Act entered into force on 2 May 2011. An assessment of the 
accessibility and usability of a building for people with impaired mobility or orientation is to 
be made at the planning permission stage. This will ensure that accessibility is provided for 
correctly from the very start.  The municipalities are responsible for the requirements in the 
Planning and Building Act being satisfied on a local level. In order to drive through 
developments locally and regionally, the Government has supported municipalities in the 
creation of indicators and systems for open comparisons of accessibility and accessibility 
work for persons with disabilities. 
 
More and more municipalities are already working voluntarily to observe accessibility issues 
in the production of detailed plans, in-depth overview plans and regular overview plans. The 
Swedish National Board of Housing, Building and Planning has been working since 2006 on 
guidance for municipalities regarding overview planning, for example via a series of 
publications that include accessibility. The National Board is responsible for the general 
supervision of the planning and building administration within the country. The National 
Board issues for example regulations and general recommendations on the removal of easily 
eliminated obstacles.  
 
The Government and Parliament have decided on specific transport policy goals and funds for 
achieving an accessible and usable transport system. Among the 13 prioritised areas, the 
accessibility goal has been specified as follows: The transport system must be designed so 
that it can be used by persons with disabilities.  
 
The Disability and Public Transportation Act (1979:558) contains provisions to the effect that 
the body that supervises public transport and the body that plans and exercises such transport 
must ensure that the services and the means of transport that are used are accessible to persons 
with disabilities as far as possible. 
 
The Special Transport Services Act (SFS 1997:736) regulates an obligation for each 
municipality to arrange passenger transport for individuals who, due to a disability that is not 
only temporary, have significant difficulties in moving about themselves or in travelling by 
public transport. 
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Local and regional public transport is the responsibility of the country's municipalities, that 
are performing comprehensive work to adapt public transport to the needs of persons with 
disabilities. Public transport vehicles are accessible to an increasingly great extent: two-thirds 
of the buses operating local services are low-floor vehicles, and more than half of the buses 
have automatic stop announcements. 
 
The State is speeding up the work in the municipalities by providing state grants for vehicles, 
terminals, stops, training, information and payment systems, pedestrian and cycle paths, 
wheelchair lifts, lifts, co-ordination measures, etc. As a rule, the State pays half the costs for 
each measure.  
 
Over the past 10 years, government authorities have conducted a range of projects aimed at 
promoting the issue of making public transport accessible, as well as to integrate the work of 
the State, municipalities and the private sector. This relates to both physical measures in the 
infrastructure and vehicles, as well as 'softer' initiatives such as training personnel in how to 
treat persons with disabilities in an appropriate manner. These projects have been conducted 
in collaboration with the disabled people's movement.  
 
There have also been major improvements aimed at increasing accessibility in the road 
transport system. More than half of all bus-stops in the national road network have been 
converted to make it possible for more and more persons with disabilities to travel by bus.  
 
Identification of obstacles in the physical environment, both indoors and outdoors, and in both 
private and public properties, is performed by the municipalities. Various tools for analysing 
accessibility at an overall level are being developed in municipalities and regions.  
 
A concrete example of measures that have been implemented are the regulations regarding 
public procurement. The Public Procurement Act stipulates that the technical specifications in 
tender documentation should, where possible, be determined with regard to the criteria in 
respect of accessibility for persons with disabilities or be formulated with a view to the needs 
of all users. The specifications should ensure that the properties of materials, goods and 
services are suitable for the area of application, both in the works contract and the service and 
supply contract. 
 
The National Board of Health and Welfare has investigated whether persons with disabilities 
can apply for care and support on the same terms as the rest of the population. This has taken 
place by means of charting accessibility to Sweden's social welfare offices and healthcare 
centers. In this context, accessibility also refers to how accessible the environment is, as well 
as how usable services and products are for persons with disabilities. The conclusions of the 
charting process are that accessibility is high for persons with mobility disabilities, which 
indicates that the national regulations and the targeted information efforts in recent years have 
been effective. In the majority of healthcare centers and social welfare offices, however, there 
are major deficiencies as regards accessibility for persons with other types of disability, in 
particular impaired vision, impaired hearing and cognitive disabilities. This means that the 
Government needs to become clearer in its communication of what accessibility is. 
 
The Government has implemented measures to drive through developments in order to break 
the cycle of isolation entailed by the inability to use IT. In addition to increased access to 
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broadband and new technical solutions, the Government has invested in increased usability 
and accessibility of established and new services for persons with disabilities.  
 
For example, the Swedish Post and Telecom Agency (PTS) is developing electronic services 
for persons with disabilities in conjunction with affected players. PTS has conducted trials 
with 'streaming' talking books and talking newspapers on mobile phones. In a report that was 
submitted to the Government in autumn 2009, the Swedish Agency for Disability Policy 
Coordination, Handisam, submitted a proposed action plan for e-Inclusion, in the report "Rätt 
från början" ["Right from the beginning"]. Several measures from the action plan have 
already been implemented within various policy areas. 
 
The Electronic Communications Act (2003:389) aims at ensuring that private individuals, 
legal entities and public authorities shall have access to secure and efficient electronic 
communications. Universal services shall always be available for everybody on equivalent 
terms throughout Sweden at affordable prices. 
 
If it is necessary for the universal services to be available at affordable prices, the party that is 
considered appropriate for this may be ordered to, at an affordable price, provide access for 
people with disability to services according to the same extent and on equivalent terms as for 
other end-users and satisfy the needs of people with disability for such special services. 
 
Access to universal services shall be safeguarded through procurement by the State if this is 
called for especially having regard to the costs for the provision of the service or the network. 
 
The Discrimination Act (2008:567) also grants that a job applicant or a trainee with a 
disability is put in a comparable situation to people without such a disability. The provision is 
applicable in cases concerning the digital work environment.  
 
f. Goods regulated for accessibility as part of a service 
 
The Swedish National Guidelines for Public Sector Websites takes an integrated approach to 
usability, accessibility and standardization. The Guidelines support the procurement, 
development, and maintenance of a website or eService by a public administration so that it 
offers equal opportunity usage for all citizens. The guidelines contain criteria which cover the 
entire lifecycle of a website or eService. The guidelines are intended for several target groups 
and give recommendations concerning strategic planning as well as design, development and 
administration. As follows from the principle of mainstreaming accessibility, the Guidelines 
present web accessibility as an integral part of the overall development process. 
 
g. Enforcement of accessibility legislation 
 
The Planning and Building Act specifies sanctions for transgressions of the requirements for 
construction works, including accessibility in new and altered buildings, as a fixed sum and/or 
prohibition on the use of the building or a part thereof, until the faults have been rectified.  
 
In the event of transgressions, the municipal building committee decides whether the 
consequences are to be financial fines and/or demands to rectify the deficient accessibility 
solutions. Financial fines are not earmarked for accessibility-improving measures. 
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h. Non-compliance and litigation 
 
The Equality Ombudsman supervises compliance with the law and is entitled to bring a case 
in the courts on behalf of an individual who considers himself or herself to have been 
discriminated against. Certain non-profit organisations are also entitled to take legal action. 
The Equality Ombudsman must also work to ensure that discrimination that is linked to 
disability does not occur in any area of social life, and work to achieve equal rights and 
opportunities regardless of disability. The Ombudsman must, through advice and in other 
ways, contribute to the person who has been subjected to discrimination being able to utilise 
his or her rights. Furthermore, the authority is tasked for example with providing information 
and training, suggesting constitutional amendments to counteract discrimination, as well as 
implementing other suitable measures. 
 
 
 



 

 242

United Kingdom 
 
a. Accessibility legislation: its place in the legal and regulatory framework 
 
Accessibility legislation is in force in the UK, with this issue generally being treated as an 
aspect of discrimination law. In England, Scotland and Wales, section 20 of the Equality Act 
2010 builds on all previous discrimination legislation. It formally recognises the rights of 
disabled people to access everyday services, whether they are paid for or not. It consolidates 
and expands the previous duty on public authorities to think about the implications of their 
programmes and policies from the perspective of race, gender and disability. It imposes a duty 
to make reasonable adjustments for disabled people in specified circumstances. A tribunal or 
court can determine that non-compliance with this duty is unlawful discrimination.    
 
The duty to make reasonable adjustments applies in the following areas: 

- Services and public functions (Part 3 and Schedule 2) 
- Premises (Part 4 and Schedule 4) 
- Work (Part 5 and Schedule 8) 
- Education (Part 6 and Schedule 13) 
- Associations (Part 7 and Schedule 21) 
- Each of the Parts mentioned above (Schedule 21) 

 
The duty comprises three requirements:  

1) changing the way things are done, such as changing a rule or policy;  
2) making changes to a physical feature, such as providing a ramp to allow wheelchair 

users access to a building; and 
3) providing auxiliary aids and services, such as providing special computer software or 

providing a different service.   
 
In each case, the duty applies where a disabled person is put at a substantial disadvantage in 
comparison with a person who is not disabled. The duty holder then has to take reasonable 
steps to avoid the disadvantage. 
 
Information on the Equality Act 2010 Act can be found at: at 
http://www.legislation.gov.uk/ukpga/2010/15/contents/enacted    
 
The Disability Discrimination Act 1995 provides similar protection in Northern Ireland.   
 
The UK has guidelines and voluntary standards covering a wide range of areas, e.g. the 
“Lifetime Homes” standard which defines standards and guidelines to ensure homes are 
accessible to everyone. All social housing will be built to these standards from 2011, with the 
aim that all housing will be by 201393. Building Regulations in England and Wales impose 
certain accessibility requirements on domestic and non-domestic buildings.94   
 

                                                 
93 Information on the Lifetime Homes standard can be found at: 
http://www.communities.gov.uk/publications/housing/lifetimehomesneighbourhoods 
94 Information can be found in Approved Document M at : 
http://www.planningportal.gov.uk/england/professionals/en/4000000000988.html 
Information on the Public Service Accessibility Regulations 2000 for public transports can be found at 

http://www.dft.gov.uk/topics/access/buses-and-coaches/legislation/  and at 
http://www.dft.gov.uk/topics/access/rail/rail-vehicles/ 
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UK airports like others in the EU, must comply with EU Regulation 1107/2006, which require 
that they provide services to ensure that disabled passengers can move through the airport, 
board, disembark and transit between flights.  
 
The Communications Act 2003 sets minimum targets for subtitling, signing and audio 
description on television channels. The Code of Television Access Services produced by the 
UK communications regulator Ofcom gives guidance on these targets and how access to 
television services can be improved for people with hearing or visual impairments95.  
 
Regulations similarly exist covering Scotland and Northern Ireland.  

 
The “Five Principles for Improving Provision of Information for Disabled People” sets out 
guidelines on how disabled people’s access to information on public services can be 
improved96.  
 

b. General law, technical regulations and standards 
 
As above, all service providers are required to comply with the provisions of the Equality Act 
2010 or the Disability Discrimination Act 1995 in Northern Ireland. There are, however, some 
areas such as transport and buildings where there are also specific technical regulations and 
standards in place. Meeting a specific technical regulation may not be sufficient to meet the 
wider provisions of the Equality Act 2010 and the Equality Act 2010 does not set specific 
technical regulations or standards. 
 

c. Role of national, European and international standards 
 
European accessibility standards have been developed and are used in the context of the 
following EU mandates: 
• Mandate 283 - Mandate to the European Standards Bodies for a guidance document in the field 

of safety and usability of products by people with special needs (e.g. elderly and disabled). 
• Mandate 273 - Mandate to the European Standards Bodies for standardization in the field of 

information and communications technologies (ICT) for disabled and elderly people. 
• Mandate 292 - Mandate to the European Standards Bodies for a guidance document in the field 

of safety of consumers and children - Product information. 
• Mandate 293 - Mandate to the European Standards Bodies for a guidance document in the field 

of safety of consumers and children - Child safety. 
• M/376: Standardization Mandate to CEN, CENELEC and ETSI in support of European 

Accessibility Requirements for Public Procurement of Products and Services in the ICT Domain 
(PDF) (7 December 2005) 

• M/420: Standardization Mandate to CEN, CENELEC and ETSI in support of European 
Accessibility Requirements for Public Procurement in the Built Environment (PDF) (21 
December 2007). 

BSI (the national standards body) refers to the following legislation when developing British 
Standards: 
• Equality Act 2010 
• UN Convention on the Human Rights of Disabled People 
• EU Employment Equality Directive. 

 
There are also the following relevant EU resolutions:  
                                                 
95 http://stakeholders.ofcom.org.uk/binaries/broadcast/other-codes/ctas.pdf 
96 Information on the five principles can be found at: http://odi.dwp.gov.uk/common/publications-index.php 
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• EU Policy (1) CoE Resolution ResAp (2001)1 “on the introduction of the principles of universal 
design into the curricula of all occupations working on the built environment” (“Tomar 
Resolution”) “Universal design” ResAP(2007)3 “Achieving full participation through Universal 
Design” 

• Recommendation Rec(2006)5 of the Committee of Ministers to member states on the Council of 
Europe Action Plan to promote the rights and full participation of people with disabilities in 
society: improving the quality of life of people with disabilities in Europe 2006-2015 EU 
Disability Action Plan (DAP) 2008-2009 

 
d. Changes in legislation/regulation linked to the implementation of  the UN CRPD  

 
The reasonable adjustments duty in the Equality Act 2010, and previously for England, 
Scotland and Wales the Disability Discrimination Act 1995, are in accordance with the 
provisions of Article 9 of the UN Convention on the Rights of Persons with Disabilities. The 
Equality Act 2010 continues to build on the good work already achieved – one example of a 
significant change to the reasonable adjustment duty is a single threshold for the ‘trigger 
point’ of when a disabled person is put at a ‘substantial disadvantage’. 
 

e. Services regulated for accessibility 
 
In the UK, all service providers in both the public and private sectors are under a duty to make 
reasonable adjustments in certain circumstances where a disabled person is put at a 
‘substantial disadvantage compared to non-disabled people’. Reasonable steps must be taken 
to avoid the disadvantage or to adopt a reasonable alternative method of providing the service.  
 
The duty for service providers is anticipatory. This means that a service provider cannot wait 
until a disabled person wants to use its services but must think in advance (and on an ongoing 
basis) about what disabled people with a range of impairments might reasonably need. This is 
because the relationship between, for example, a shop and its customers is transitory and, 
whilst a service provider can reasonably be expected to anticipate such things as ramps for 
mobility-impaired customers, it would not be expected to provide personalised adjustments in 
the same way as is expected of employers.    
 
However, section 20 of the Act recognises the need to strike a balance between the rights of 
disabled people and the interests of service providers. Thus, the reasonable adjustment duty 
only requires service providers to make adjustments that are reasonable in all the 
circumstances, depending on a number of factors including the size and nature of the 
organisation, the financial resources available to it and the nature of the services provided.  
 
Section 20 of the Act specifically provides that the duty to make reasonable adjustments does 
not require a service provider to take a step that would fundamentally alter the nature of the 
service they provide. 
 

f. Goods regulated for accessibility as part of a service 
 
The duty to make reasonable adjustments applies to the provision of both goods and services 
under Part 3 of the Equality Act 2010. To the extent that the provision of a service includes 
access to goods, that is covered by the duty.  
 

g. Goods regulated for accessibility 
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In general, manufactured goods are not regulated for accessibility in the UK. However, the 
requirement for services to be accessible means that that goods used in providing a service 
must be accessible or the service provider must provide an alternative way of accessing their 
service. For example, a bank would need to ensure that its ATMs are accessible or provide 
ATM services in a reasonable alternative manner; a bath manufacturing company is not 
required to manufacture accessible baths but must ensure that their sales processes are 
accessible. 
Public Transport Accessibility is covered by a number of regulations:  
• The Public Service Accessibility Regulations 2000 and its amendments require improved 

accessibility of buses and coaches. All single-decker buses, double-decker buses, and coaches 
on scheduled services must comply by 2016, 2017 and 2020 respectively - 
http://www.dft.gov.uk/topics/access/buses-and-coaches/legislation/    

• Since December 1998, all new and refurbished rail vehicles have had to meet Rail Vehicle 
Accessibility Regulations - All rail vehicles, both heavy and light rail, must be accessible by no 
later than 1 January 2020 - http://www.dft.gov.uk/topics/access/rail/rail-vehicles/    

• UK airports like others in the EU, must comply with EU Regulation 1107/2006, which require 
that they provide services to ensure that disabled passengers can move through the airport, 
board, disembark and transit between flights - 
http://europa.eu/legislation_summaries/transport/mobility_and_passenger_rights/l24132_en.htm 
The Civil Aviation Authority promotes and enforces compliance of air regulations within the 
UK.  

•  Part M (Access to and use of buildings) of the Building Regulations 2010 sets out minimum 
requirements to ensure that a broad range of people are able to access and use facilities within 
buildings. http://www.planningportal.gov.uk/buildingregulations/approveddocuments/partm/  

• The Communications Act 2003 sets minimum targets for subtitling, signing and audio 
description on television channels. The Code of Television Access Services produced by the UK 
communications regulator Ofcom gives guidance on these targets and how access to television 
services can be improved for people with hearing or visual impairments. 
http://stakeholders.ofcom.org.uk/binaries/broadcast/other-codes/ctas.pdf    

• The BSI (British Standards Institution) Group is the UK's National Standards Body. It works 
with manufacturing and service industries, businesses, the UK and other national governments 
and consumers to facilitate the production of British, European and international standards 
including those relating to disability accessibility.  

• BSI also runs a consumer network including a representative who focuses on ‘Design for All’. 
There is a Disabled Experts’ Reference Group (DERG), who provides advice and input to 
standards in development. http://www.bsigroup.com/en/Standards-and-Publications/How-to-get-
involved/Disabled-Experts-Reference-Group/  

• ISO Guide 71 (also known as CEN/CENELEC Guide 6) provides Guidelines for standards 
developers to address the needs of older persons and persons with disabilities. 
http://www.iso.org/iso/catalogue_detail?csnumber=33987  

• The BS 8878 Web Accessibility Code of Practice published in November 2010 presents a fully 
up-to-date, detailed guide for businesses and organizations to make their web products more 
accessible to disabled and older users - 
http://shop.bsigroup.com/en/ProductDetail/?pid=000000000030180388BS 8878 Web 
accessibility. Code of Practice.   

 
h. Enforcement of accessibility legislation, non-compliance and litigation 

 
The Equality Act 2010 provides for enforcement where an individual disabled person 
considers that they have been discriminated against because of a failure to comply with the 
duty to make reasonable adjustments. Depending on the circumstances, the individual may 
bring a claim before a tribunal or court. Remedies can include damages, declarations, 
quashing orders, mandatory orders and injunctions. This means that the tribunal or court can 
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require that certain adjustments are made in order to make the service or goods accessible to 
the claimant. 
 
In addition, the Equality and Human Rights Commission, an independent statutory body with 
a remit including the elimination of discrimination and the reduction of inequality, has 
enforcement powers in this regard under the Equality Act. 
 
Accessibility legislation in the UK is enforced by the application of case law, brought by 
individuals or bodies on behalf of individuals when they believe there rights have been 
infringed or a law broken in regards to them accessing a product or service.  
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European Union 
 

The European Commission is committed to removing the economic and social barriers that 
prevent people with disabilities from enjoying their rights and full and complete participation 
in all areas of life.  
 
Equality of opportunity for people with disabilities is at the centre of the multiannual 
European Disability Strategy 2010-2020 which was adopted on 15 November 201097, and its 
predecessor the EU Disability Action Plan 2003-201098. 
 
The overarching goal of the EU Strategy is the continuous and sustainable improvement in the 
situation of persons with disabilities in economic, social and participatory terms.  
 
The European Disability Strategy 2010-202099 provides the key elements of accessibility 
policies in the EU.  It defines 'accessibility' as meaning that people with disabilities have 
access, on an equal basis with others, to the physical environment, transportation, information 
and communications including technologies and systems (ICT), and other facilities and 
services in line with Art. 9 of the UN Convention on the Rights of Persons with Disabilities 
(UNCRPD), to which the EU is a party. 
 
Accessibility concept 
Accessibility is considered as a wide concept that includes the prevention and elimination of 
obstacles that pose problems for persons with disabilities in using products, services and 
infrastructures. General accessibility measures address in a anticipatory manner the most 
common problems that persons with disability face. Accessibility and Reasonable 
accommodation are two related concepts that have to be understood within the "social model 
of disability". They are both contributing to solutions to ensure equal access for person with 
disabilities when interacting with goods and services and performing a task. 
 
Accessibility targets the general group of person with disabilities addressing their most 
common needs and needs to be complemented by measures of reasonable accommodation, 
namely appropriate measures to be taken, where needed in a particular case, to enable a 
person with a disability to have access to a product or a service that target a particular 
individual with a disability. 
 
Achieving accessibility requires acting on the design and functioning of the product, service 
or infrastructure itself to be "more usable" by persons with disabilities in general while taking 
into account the diversity of requirements coming from various impairments. Accessibility is 
thus mostly preventive and proactive while reasonable accommodation is often reactive. 
 
The implementation of accessibility is often supported by general guidelines or standards that 
describe how products or services should be built. 
 
EU policy background 
In the EU, persons with disabilities and older persons constitute a substantial and strongly 
growing part of the population that can benefit from accessibility measures. Older persons 
often have chronic illnesses that have associated impairments. Furthermore, even with good 
                                                 
97   http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52010DC0636:EN:NOT 
98

  http://ec.europa.eu/social/main.jsp?catId=430&langId=en.  
99 COM (2010) 636 
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health, mobility and dexterity are reduced and the functional performance of the senses 
diminishes. This leads to activity limitations. Over 32 % of those between 55 and 65 years of 
age report a disability. That figure increases to over 40 %, 60 % and 70 % for each additional 
ten years.  
 
While the ageing of the population can raise the visibility of the market potential of products 
with good accessibility features in the most commercial areas, particularly health care, there 
are other areas where the economic potential is often overlooked by industry.  Industry's 
response is limited and disabled persons do not benefit from the opportunities created by the 
single market as much as other citizens do. But also the myriad of national, regional and local 
accessibility rules and regulations does not make things easier for industry. These can de facto 
act as obstacles to the free movement of goods, persons and services in the EU and to 
potential economies of scale. 
 
Addressing accessibility at EU level 
At EU level, accessibility has been addressed mainly in three thematic policy areas: ICT, 
transport and built environment. It has been a core element of the EU policy since the nineties. 
Accessibility was already addressed in the European Disability Action plan 2003 -2010. 
 
At EU level there are various legislative acts that contain certain accessibility provisions 
regulating some goods and services. The detailed list of EU legal acts addressing accessibility 
is contained in the Declaration of Competences annexed to the Council Decision on the 
conclusion by the EU of the UN Convention on the Rights of Persons with Disabilities 
(UNCRPD)100. In general, accessibility is not the main purpose of these legal instruments, but 
one of the many issues addressed: 
  
• There are some legal instruments that contain general accessibility provisions like the 

Structural Funds Regulation 101  or the Public Procurement Directives 102 . Some legal 
instruments, like the Copyright Directive, are of enabling nature and permit the Member 
States to develop exceptions in national legislation that aim to improve accessibility for 
persons with disabilities but do not impose obligations103. 

• There are some acts that require specific products to be accessible. This is the case of 
lifts104 and vehicles with more than eight seats105 or even for some specific groups of 
persons with disabilities, like the Braille requirement for packaging of medicines106. 

• There are some sector regulations that have some general provisions for persons with 
disabilities addressing accessibility to some extent or indirectly, like the eCommunication 
package in the area of Information and Communication Technologies107 and the various 
Regulations on the rights of persons with reduced mobility108 in the area of transport.  

 
 

                                                 
100  See Annex II in the document available at 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:023:0035:0061:EN:PDF 
101  Regulation (EC) No 1083/2006 and  COM(2011) 615 final 
102  Directives 2004/17/EC and 2004/17/EC. 
103  Directive 2001/29/EC. 
104  Directive 95/16/EC. 
105  Directive 2001/85/EC 
106  Directive 2004/27/EC 
107 http://ec.europa.eu/information_society/policy/ecomm/eu-rules/index_en.htm 
108 http://europa.eu/legislation_summaries/transport/mobility_and_passenger_rights/l24132_en.htm 
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With regard to ICT, in addition to the eCommunication package, the EU has invested 
significantly in RTD work. There are a number of Directives that address disability issues and 
that provide for possibility to address accessibility matters either in the terminals, the 
networks, the services including broadcasting services. 
 
Furthermore, the eAccessibility policy has focused on the web and the promotion of Design 
for All. Accessibility to ICT is also dealt with in the Digital Agenda109.  
 
In the transport sector significant attention at EU level has been given to provide assistance to 
passengers with reduced mobility, while less work has been done on the accessibility side 
(accessibility of vehicles and transport infrastructures such as stations, bus stops). However in 
the rail area specific accessibility legislation is developed to address the accessibility of rail 
vehicles and stations that are part of the Trans-European network. The recent White Paper on 
transport refers to accessibility of the transport infrastructures beyond the service provision to 
persons with reduced mobility. 
 
In the area of the built environment, some RTD projects and studies have been undertaken 
and accessibility has emerged in the policy discussions in the context of the lead market 
initiative for sustainable construction. Information on accessibility is gathered as part of social 
sustainability that includes some regulatory and standardisation aspects. EU transnational 
projects on accessibility address for example the training of professionals in accessible design, 
the development of tools for carrying out a detailed accessibility audit of buildings or 
accessibility in tourism infrastructures and services. 
 
EU standardisation on accessibility 
Since a number of years the Commission has been investing in the development of common 
voluntary standards on accessibility in specific areas. Currently, European standardisation 
organisations are working on preparing standards under three mandates given by the 
European Commission. 
 
The first two Mandates address accessibility in the sense of point 2 (a) of article 9 of the 
Convention: 
• Mandate 376 focuses on accessibility standards for ICT goods and services, and the 

standards are intended to be used in public procurement proceedings. 
• Mandate 420 aims at developing accessibility standards for the built environment also 

intended to be used in public procurement.  
. The third Mandate addresses accessibility in the sense of article 4 (f) of the Convention: 
• Mandate 473 aims at including accessibility following "Design for all" (or Universal 

Design) in relevant mainstream standards and to develop process standards for 
manufactures and services providers on how to include accessibility in their product 
development cycle and service provision.  

 
Horizontal instruments fostering accessibility 
 
Public procurement  
The current Public Procurement Directive allows for the integration of social considerations 
and specifically states the use of "Design for All" and accessibility requirements whenever 

                                                 
109 COM(2010) 245 
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possible in the technical specifications in the contract documentation for public bids. 110 The 
Commission has issued a legislative proposal in 2011 making accessibility compulsory in 
public procurement in the EU. 
  
Structural Funds  
The General Regulation 111 on the European Regional development Fund, the European Social 
Fund and the Cohesion Fund, one of the largest financial instruments of the EU, places 
emphasis on addressing the issue of accessibility in its Article 16: "The Member States and 
the Commission shall take appropriate steps to prevent any discrimination on the basis of 
gender, race or ethnic origin, religion or belief, disability, age or sexual orientation during 
the various stages of implementing the Funds and, in particular, access to them. Accessibility 
for disabled persons shall be one of the criteria to be observed in defining operations co-
financed by the Funds and to be taken into account during the various stages of 
implementation".  
The Commission has made a toolkit for using EU Structural and Cohesion funds and Ensuring 
accessibility and non-discrimination of people with disabilities. It includes examples of the 
prevention of discrimination on the basis of disabilities and accessibility for disabled persons 
as a horizontal principle, and also refers to a number of specific areas for potential action, 
including in the fields of transport, ICT and access to finance. 
 
Research 
Research activities in the area of accessibility to the built environment, transport and ICT 
have been in place since the early 90s. Only in the area of eAccessibility (addressing both 
accessibility to mainstream products and services and assistive solutions) there has been a 
budget of over 200 Million Euros and with over 200 projects. The current 7th Frame work 
programme addresses the area of eAccessibility. . The budget for the 7th Frame work 
programme and for deployment activities under the Competitive and innovation Programme 
are over 100 Million Euros. 
 
Antidiscrimination Legislation 
The European Directive establishing a general framework for equal treatment in employment 
and occupation contains an article on the obligation of employers to provide reasonable 
accommodation for disabled persons.112 No reference is made in this context to accessibility. 
 
However the 2008 Commission proposal for a Council Directive on implementing the 
principle of equal treatment between persons irrespective of inter alia disability, states that in 
order to guarantee the compliance with the principle of equal treatment in relation to person 
with disabilities, the measures necessary to enable persons with disabilities to have effective 
non-discriminatory access (meaning accessibility) among other to goods and services which 
area available to the public shall be provided by anticipation including through appropriate 
modifications or adjustments. However such measures should not impose a disproportionate 
burden, nor require a fundamental alteration or require the provision of alternatives thereto.113 

                                                 
4 Directive 2004/18/EC of 31 March 2004 of the European Parliament and of the Council on the coordination 

of procedures for the award of public works contracts, public supply contracts and public service contracts 
111  Article 16 of the COUNCIL REGULATION (EC) No 1083/2006 of 11 July 2006 laying down general 

provisions on the European Regional Development Fund, the European Social Fund and the Cohesion Fund 
and repealing Regulation (EC) No 1260/1999, OJ L 210, 31.7.2006, p.25 

112  Article 5 of Directive 2000/78 
113  Art 4 COM (2008) 426  



 

 251

Notwithstanding this previous obligation, reasonable accommodation shall be provided unless 
it would impose a disproportionate burden.  
 
On going EU developments on accessibility 
 In the European Disability Strategy 2010-2020, the Commission has proposed to use 
legislative and other instruments, such as standardisation, to foster accessibility to 
complement on going activities. The Commission is preparing the development by the end of 
2012 of a ‘European Accessibility Act’, which could include the development of specific 
standards for particular sectors to substantially improve the proper functioning of the 
internal market for accessible goods and services.  
 
To that end the European Commission has issued a contract for a study on the potential socio-
economic impacts of possible new legal measures by the EU to improve accessibility of goods 
and services for people with disabilities. This study will serve as a basis for exploring the 
merits of adopting EU regulatory measures to substantially improve the proper functioning of 
the internal market for accessible products and services, including measures to step up the 
use of public procurement.  
 
The Commission work programme for 2012 describes this initiative as Proposal for a 
Directive to improve the market of goods and services that are accessible for persons with 
disabilities and elderly persons, based on a “design for all” approach. This business friendly 
initiative will include binding measures to promote procurement and harmonisation of 
accessibility standards. 
 
The objective of this initiative is the improvement of the functioning of the Internal Market in 
relation to accessible goods and services in creating economies of scale and remedying market 
failures improving the effectiveness of accessibility legislation to create an EU level playing 
field. 
 
It is expected that this will stimulate innovation in the accessibility field through the 
development and use of European standards, increasing also the incentives in the markets by 
increasing public procurement of accessible goods and services; 
 
Improving the availability in the market of accessible goods and services as well as increased 
competition among industry on accessibility will improve the inclusion and participation of 
persons with disabilities in the European society and economy. 
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ANNEX 1:  STATE OF PLAY 

 
Dates of signatures and ratification 

Country Signature Ratification*/Formal confirmation Reporting 

  UN Convention Optional Protocol UN Convention Optional Protocol 

1st Report 
submitted to 

UN
AT 30 March 2007 30 March 2007 25 September 2008 25 September 2008 October 2010 
BE 30 March 2007 30 March 2007 2 July 2009 2 July 2009 July 2011 
BG 27 September 2007 18 December 2008 26 January 2012   
CY 30 March 2007 30 March 2007 27 June 2011 27 June 2011  
CZ 30 March 2007 30 March 2007 28 September 2009  October 2011 
DE 30 March 2007 30 March 2007 24 February 2009 24 February 2009 September 2011 
DK 30 March 2007  23 July 2009  August 2011 
EE 25 September 2007  14 April 2012**   
EL 30 March 2007 27 September 2010 11 April 2012**   
ES 30 March 2007 30 March 2007 3 December 2007 3 December 2007  May 2010 
FI 30 March 2007 30 March 2007    
FR 30 March 2007 23 September 2008 18 February 2010 18 February 2010  
HU 30 March 2007 30 March 2007 20 July 2007 20 July 2007  October 2010 
IE 30 March 2007     
IT 30 March 2007 30 March 2007 3 March 2009 3 March 2009  
LT 

30 March 2007 30 March 2007 
18 August 2010 18 August 2010 

 
LU 30 March 2007 30 March 2007 26 September 2011 26 September 2011  
LV  18 July 2008 22 January 2010 1 March 2010 31 August 2010  
MT 30 March 2007 30 March 2007    
NL 30 March 2007     
PL 30 March 2007     
PT 30 March 2007 30 March 2007 23 September 2009 23 September 2009  
RO 26 September 2007 25 September 2008 31 January 2011   
SE 30 March 2007 30 March 2007 15 December 2008 15 December 2008 February 2011 
SI 30 March 2007 30 March 2007 24 April 2008 24 April 2008  
SK 26 September 2007 26 September 2007 26 May 2010          26 May 2010           
UK  30 March 2007 26 February 2009 8 June 2009 7 August 2009 November 2011 
EU 30 March 2007  23 December 2010   
 
§ Dates in bold show developments under 2011 and 2012 
 
* Ratification means the deposit of the instrument of ratification with the Secretary-General of the United 
Nations 
** The Internal procedure achieved, but the instruments of ratification not yet deposited with the Secretariat 
General of the UN.  
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ANNEX 2:   RESPONSIBLE AUTHORITIES AND CONTACT PERSONS 

This annex contains an overview of responsible authorities, focal points, coordination 
mechanisms and contact points. The data were provided by the Member States in reply to the 
following questions: 
 
* Who is responsible for the implementation (putting into practice) of the UN Convention, i.e. 
the focal point foreseen in article 33(1) of the Convention?  

* Have you established a coordination mechanism foreseen in article 33(1) of the Convention?  
 
Austria 
 
Focal Point at federal level: Federal Ministry of Labour, Social Affairs and 

Consumer Protection (mail to: 
behindertenrechtskonvention@bmask.gv.at) 

 
Coordination mechanism: Federal Ministry of Labour, Social Affairs and Consumer 

Protection (Website: www.bmask.gv.at) 
 
Independent mechanism: Independent Committee on monitoring the implementation of the 

CRPD in Austria (Chair: Marianne Schulze) 

Office of the Austrian CRPD Monitoring Committee 
c/o Federal Ministry of Labour, Social Affairs and 
Consumer Protection 
A-1010 Vienna, Stubenring 1 
Fax: +43 1 718 94 70 2706 
e-Mail: buero@monitoringausschuss.at 
Website: www.monitoringausschuss.at 

 
Contact: 
Max Rubisch  
Federal Ministry of Labour, Social Affairs and Consumer Protection (CRPD Focal Point) 
A-1010 Vienna, Stubenring 1 
E-Mail: max.rubisch@bmask.gv.at, Tel. +43-1-711 00-6262 

Andreas Reinalter  
Federal Ministry of Labour, Social Affairs and Consumer Protection (CRPD Focal Point) 
A-1010 Vienna, Stubenring 1 
E-Mail: andreas.reinalter@bmask.gv.at, Tel. +43-1-711 00-2255 
 
 
Belgium 
 
Focal Points:  

• Federal level : Federal Public Service Sociale Security – DG Strategy & Research 
• Flanders: Gelijke Kansen in Vlaanderen (Equal Opportunities in Flanders) 
• Walloon region: Agence Wallonne pour l’Intégration des Personnes handicapées 

(Agency for Integration of Persons with Disabilities) 
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• Brussels-Capital region: Cel Gelijke Kansen en Diversiteit (Equal Opportunities and 
Diversity Body) 

• Commission of the French speaking Community COCOF : Service Personne 
Handicapée Autonomie Recherchée (PHARE) 

• Joint Community Commission COCOM : Administration COCOM 
• French-Speaking community : WBI Service multilatéral mondial (WBI Multilateral 

World Service) 
• German-speaking community: Dienststelle für Personen mit Behinderung (Office for 

People with Disabilities) 
 
Coordination mechanism: Federal Public Service Sociale Security – DG Strategy & 
Research 
 
Independent mechanisms:  Centre for Equal Opportunities and Opposition to Racism  
 
Contacts: 

• Federal level + interfederal coordination mechanism: Greet van Gool - Federal Public 
Service Social Security, DG Strategy, International Affairs & Research – Mail: 
greet.vangool@minsoc.fed.be; CoordinationmechanismUNCRPD@minsoc.fed.be 

• Flanders : Marian Vandenbossche – Gelijke Kansen in Vlaanderen– Mail: 
marian.vandenbossche@dar.vlaanderen.be 

• Walloon Region: Jean-Marc HURDEBISE – AWIPH - Agence wallonne pour 
l’intégration des Personnes handicapées  - Mail : jm.hurdebise@awiph.be 

• Brussels Capital Region : Melissa De Schuiteneer  - Cel Gelijke Kansen en Diversiteit  
- Mail: mdeschuiteneer@mbhg.irisnet.be 

• Commission of the French speaking Community COCOF : DEBACKER Philippe – 
Service PHARE –Mail : pdebacker@cocof.irisnet.be  

• Joint Community Commission COCOM - Edith Poot - Administration COCOM – 
Mail: epoot@ggc.irisnet.be 

• French-Speaking community  : FAURE Marien – WBI Service multilatéral mondial – 
Mail : m.faure@wbi.be 

• German-speaking community: Joel Arens - DPB - Dienststelle für Personen mit 
Behinderung – Mail : joel.arens@dpb.be 

• Independant mechanism: Centre for Equal Opportunities and Opposition to Racism – 
Mail: epost@cntr.be 

 
Bulgaria 
 
Focal Point: Integration of People with Disabilities Department at Ministry of Labour and 

Social Policy   
 
Coordination mechanism: None established 
 
Independent mechanism: None established 
 
Contact:  
Joanna Germanova  
Ministry of Labour and Social Policy 
Directorate “Policy for people with disabilities, equal right and social benefits”  
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2 Triaditza street, 1051 Sofia, Bulgaria 
Email: jpetrova@mlsp.government.bg, Tel.: + 359 2 8119 658 
 
Nadezhda Harizanova  
Integration of People with Disabilities’ Department  
Directorate “Policy for people with disabilities, equal right and social benefits”  
Ministry of Labour and Social Policy 
2 Triaditza street, 1051 Sofia, Bulgaria 
Email: nharizanova@mlsp.government.bg, Tel.: + 359 2 8119 656 
 
Ministry of Labour and Social Policy 
National Council for Integration of People with Disabilities.     
Council of Ministers, regional governors, regional government in cooperation with civil 
society.   
 
Ministry of Youth, Education and Science, Ministry of Health, Ministry of Regional 
Development and Republic Works, Ministry of Justice, Ministry of Culture, Ministry of 
transport, ICT, Ministry of economy, energetic and tourism, State Agency for Child 
Protection, Agency for People with Disabilities, Social Assistance Agency, National 
Statistical Institute  and regional government. 
 
 
Cyprus 
 
Focal Point: Department for Social Inclusion of Persons with Disabilities at Ministry of 

Labour and Social Insurance 
 
Coordination mechanism: The Pancyprian Council for the Persons with Disabilities. 
 
Independent mechanism: Ombudsman and Commissioner for the Protection of Human 

Rights.  
 
Contact: 
Christina Flourentzou-Kakouri 
Department for Social Inclusion of Persons with Disabilities 
1430 Nicosía,  Cyprus 
Tel: 00357 22 815120, Fax: 00357 22 482737 
 e-mail: cflourentzou@dsid.mlsi.gov.cy  

 

Czech Republic 
 
Focal Point: Ministry of Labour and Social Affairs 
 
Coordinating mechanism:  Ministry of Labour and Social Affairs 

Ministry of Foreign Affairs 
Government Board for People with Disabilities   
Czech National Disability Council 

 
Independent mechanism: none established 
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Contact: 
Stefan Culik 
Ministry of Labour and Social Affairs 
Na Poricnim pravu 1 
128 01 Prague 2 
Czech Republic 
Tel: +42 22192 2693 
E-mail: Stefan.Culik@mpsv.cz 
 
 
Denmark 
 
Focal Point: The Ministry of Social Affairs and Integration 
 
Coordination: The Inter-ministerial Committee of Civil Servants on Disability Matters 
 
Independent mechanism: The Danish Institute for Human Rights 
 
Contact: 
Anne Bækgaard (aba@sm.dk) or Thomas Falslund Johansen (tfj@sm.dk) 
Ministry of Social Affairs and Integration 
Holmens Kanal 22, DK-1060 København K 
+45 33 92 93 00  
  
The Danish Disability Council  
Civil society:  involvement through representative organizations (“Danske 
Handicaporganisationer”/Danish Council of Organisations of Disabled People,  
Each sector Ministry is responsible of implementing necessary changes etc. in their area (the 
principle of sector responsibility) 
 
Estonia 
 
Focal Point: Ministry of Social Affairs.  
 
Coordination mechanism: Ministry of Social Affairs (network of all the ministries yet to be 
formed) 
 
Independent mechanism: none established, to be formed by the Estonian Chamber of 
Disabled People 
 
Contact: 
Aile Rahel Ausna  
Social Welfare Department, Ministry of Social Affairs, Gonsiori 29, 15027 Tallinn, Estonia. 
E-mail: rahel.ausna@sm.ee; Tel: +372 626 9228 
 
Ministry of Foreign Affairs 
Ministries (Ministry of Education and Research, Ministry of Justice, Ministry of Culture, 
Ministry of Internal Affairs, Ministry of Economic Affairs and Communications, Ministry of 
Finance) and non-governmental organizations (Estonian Chamber of Disabled People, 
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Estonian Union of People with Visual Impairment, Estonian Association of Hard Hearing, 
Estonian Union of Persons with Mobility Impairment, Association of Estonian Cities, 
Association of Municipalities of Estonia 
Estonian National Council of People with Disabilities 
 
Finland 
 
Focal Point: none established 
 
Coordination mechanism: none established 
 
Independent mechanism: none established 
 
Contact:  
Satu Sistonen, Legal Officer (until May 2012) 
Ministry of Foreign Affairs  
Unit for human right courts and conventions  
Email: satu.sistonen@formin.fi  
 
Eveliina Pöyhönen 
Ministerial Adviser 
Social Inclusion Team 
Department for Promotion of Welfare and Health  
Ministry of Social Affairs and Health  
P.O. Box 33, FI-00023 Government, Finland  
Email: eveliina.poyhonen@stm.fi  
Tel. +358 9 160 74133, +358 50 570 2186 
 
France 
 
Focal point: All administrations, services and bureaus working on the implementation of 

disability policy (not formally appointed yet as focal points) 
 
Coordination mechanism: Interministerial committee of disability, chaired by the Prime 

Minister 
 
Independent mechanism: Not appointed yet (see Chapter 2) 
 
Contact: 
Pascal FROUDIERE 
European and International Affairs Unit 
DIRECTORATE GENERAL FOR SOCIAL COHESION 
Ministry for Solidarity and Social Cohesion 
Phone : +33 (0)1 40 56 80 14 
E-Mail : pascal.froudiere@social.gouv.fr 
 
 
Germany  
 
Focal Point: Federal Ministry of Labour and Social Affairs 
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Coordination Mechanism: Federal Government Commissioner for Matters relating to 

Persons with Disabilities  
 
Monitoring Mechanism: German Institute for Human Rights 

CRPD National Monitoring Mechanism 
Zimmerstrasse 26/27, 10969 Berlin, Germany 
Tel.: 0049-30-259359-450 
E-Mail: monitoring-stelle@institut-fuer-menschenrechte.de  
Fax: 0049-30-259359-459 
www.institut-fuer-menschenrechte.de/en/monitoring-mechanism.html 

 
Contact: 
André Necke 
Desk officer, Federal Ministry of Labour and Social Affairs,  
email: andre.necke@bmas.bund.de  
Tel. +49-30-527-1780 
 
Barbara Braun 
Desk officer, Federal Ministry of Labour and Social Affairs,  
email: barbara.braun@bmas.bund.de 
Tel. +49-30-527-2433 
 
 
Greece 
 
Focal point: None established 
 
Coordination mechanism: none established 
 
Independent mechanism: none established 
 
Contact:  
1. Stelakatos Michael,  
Ministère des Affaires Etrangeres  
Zalokosta 3, Athènes 
e-mail: m.stelak@mfa.gr   
Tel. : +30 210 368 33 19 
 
2. Nikolsky Dimitrios 
Ministry of Health and Social Solidairty 
Aristotelous 17, Athens 
e-mail: d.nikolsky@yyka.gov.gr 
Tel: +30 210 5227700 
 
Hungary 
 
Focal Point: Ministry of National Resources  
 
Coordination mechanism: not established  
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Independent mechanism: National Council on Disability Issues 
 
Contact: 
Mr Roland KISGYŐRI 
Deputy Head of Department 
Email: roland.kisgyori@nefmi.gov.hu 
  Ministry of National Resources 

 

Ireland 
 
Focal Point: will be confirmed following ratification 
 
Coordination mechanism: will be confirmed following ratification 
 
Independent mechanism:  will be confirmed following ratification 
 
Contact: 
Richard Godfrey 
Disability Policy Division 
Department of Justice and Equality 
Email: rcgodfrey@justice.ie 
Tel: +353 1 4790212 
 
 
Italy 
 
Focal Point: Ministry of Labour and Social Policies - Directorate general for inclusion and 
social policies,  
 
Coordination mechanism: Ministry of Labour and Social Policies- Directorate general for 
inclusion and social policies 
 
Independent mechanism:  National Observatory for monitoring the condition of people with 

disabilities (Law 18/2009) 
 
Contact: 
Alfredo Ferrante, aferrante@lavoro.gov.it, disabili@lavoro.gov.it 
Head of Unit for persons with disabilities 
Directorate general for inclusion and social policies 
Ministry of Labour and Social Policies 
Via Fornovo, 8 
00192 Roma - IT 
Tel +39 06.4683.4659-4457  
 
 
Latvia 
 
Focal Point: The Ministry of Welfare  
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Coordination mechanism: The National Council of Disability Affairs ( NCDA)  
Independent mechanism: The Ombudsman office (also the NCDA and working groups) 
 
Contact: 
Liene Kaulina-Bandere, Tel:+37167021608, Liene.Bandere@lm.gov.lv 
Elina Celmina, Tel: +371 67021612, Elina.Celmina@lm.gov.lv 
 
Equal Opportunities Policy Division 
Ministry of Welfare 
28 Skolas Str.Riga, LV-1331 
Latvia 
 
fax +371 67021607 
 
 
Lithuania 
 
Focal Point: Ministry of Social Security and Labour  
 
Sub-Focal points: The Ministry of Education and Science, the Ministry of Transport and 
Communications, the Ministry of Health, the Ministry of Environment, the Ministry of 
Economics, the Ministry of Justice, the Ministry of Foreign Affairs, the Ministry of the 
Interior, the Ministry of Culture, the Department of Physical Education and Sports under the 
Government of the Republic of Lithuania, the Department of Statistics, Information Society 
Development Committee under the Ministry of Transport and Communications. 
 
Coordinating mechanism: Ministry of Social Security and Labour 
 
Independent mechanism: The Council for the Affairs of Disabled at the Ministry of Social 
Security and Labour and the Office of Equal Opportunities Ombudsperson. 
 
Contact: 
Egle Caplikiene, Egle.Caplikiene@socmin.lt 
Head of Equal Opportunities Division,  
Tel: +370 5 266 42 61,  
 
Rūta Jakubauskienė, ruta.jakubauskiene@socmin.lt 
Chief Specialist of Equal Opportunities Division 
Tel: +370 5 266 42 74 
 
 
 
Luxembourg 
 
Focal point: Ministry of Family Affairs and Integration 
 
Coordination mechanism: Ministry of Family Affairs and Integration 
 
Independent mechanism:   
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Task of promoting and monitoring:  Consultative Commission of Human Rights (of the Grand 
Duchy of Luxembourg) jointly with the Centre for Equal Treatment  
Task of protecting: National Ombudsman 
 
 
Contact:  
Pierre Biver 
Conseiller de Direction 
Ministry of Family Affairs & Integration 
12-14 avenue Emile Reuter 
L-2919 Luxembourg 
pierre.biver@fm.etat.lu  
 
 
Malta 
 
Focal Point: Ministry for Justice, Dialogue and the Family 
 
Coordination mechanism: Ministry for Justice, Dialogue and the Family 
 
Independent mechanism: National Commission Persons with Disability (KNPD) 
 
Contact: 
For implementation: Anne-Marie Callus, Kummissjoni Nazzjonali Persuni b’Diżabilità, 
Bugeia Institute, Braille Street, St Venera 
 
The National Commission Persons with Disability (KNPD) established by the Equal 
Opportunities (Persons with Disability) Act (includes representatives of the main Government 
Ministries and also the voluntary sector working in the field).  
 
 
The Netherlands 
 
Focal Point: The Ministry of Health, Welfare and Sport (VWS) 
 
Coordination mechanism: Proposed network of representatives from all layers of 
government. 
 
Independent mechanism: National Human Rights Institute 
 
Contact:  
Nicolette Damen 
Ministry of Health, Welfare and Sport 
PO Box 20350 
NL 2500 EJ  The Hague 
Tel: + 31 70 340 7284 
E: nicolette.damen@minvws.nl 
 
Léon Poffé 
Ministry of Health, Welfare and Sport 
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PO Box 20350 
NL 2500 EJ  The Hague 
Tel: + 31 70 340 6016E: lr.poffe@minvws.nl 
 
 
Poland 
 
Focal Point: Ministry of Labour and Social Policy 
 
Coordination mechanism: none established 
 
Independent mechanism: none established 
 
Contact: 
Joanna Maciejewska, joanna.maciejewska@mpips.gov.pl   
Ministry of Labour and Social Policy,  
Department of Economic Analyses and Forecasts,  
Nowogrodzka 1/3/5, 00-513 Warsaw, Poland 
Tel: (48 22) 66 11 704, fax. (48 22) 66 11 243 
 
Małgorzata Kiełducka, malgorzata.kielducka@mpips.gov.pl 
Ministry of Labour and Social Policy, Office of the Government Plenipotentiary for Disabled 
Persons, 
Nowogrodzka 1/3/5, 00-513 Warsaw, Poland 
Tel: +48 22 529 06 12, fax. +48 22 529 06 02 
 
 
Portugal 
 
Focal point: to be designated 
 
Coordination mechanism: National Institute for the Rehabilitation (waiting for 
Governmental designation) 
 
Independent mechanism: to be designated 
 
Contact:  
José Madeira Serôdio (PhD) 
National Institute for the Rehabilitation 
Av. Conde de Valbom 63 
1069-178 Lisbon 
Portugal 
Tel: 00351 21 792 95 00 
Fax: 00351 21 792 95 95 
E-mail: José.M.Serodio@inr.mtss.pt  
 
 
Romania 
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Focal Point: Ministry of Labor, Family and Social Protection / General Directorate for the 
Protection of Persons with Handicap 
 
Coordination mechanism: Ministry of Labor, Family and Social Protection / General 
Directorate  for the Protection of Persons with Handicap 
 
Independent mechanism: none established 
 
Contact: 
Gabriela Dobre 
General Directorate  for the Protection of Persons with Handicap 
Ministry of Labor, Family and Social Protection 
194, Calea Victoriei, 1st District, Bucharest, Romania 
Tel: +4 021 212 54 38 
Fax: +4 021 212 54 43 
gabriela.dobre@anph.ro  
 
 
Slovak Republic 
 
Focal Point: none established 
 
Coordination mechanism:  none established 
 
Independent mechanism: none established 
 
With regard to the fact that the SR Government through a vote of no confidence by the 
legislative body has lost the mandate to carry out its function, the contact point together with 
the coordination mechanism in the framework of central government will be established only 
after the early parliamentary elections in June 2012.   
 
Contact: (will be confirmed after the establishment of coordination mechanism) 
Ministry of Labour, Social Affairs and Family of the Slovak Republic 
Spitalska 4-6 
816 43  Bratislava 
Slovakia  
Tel.: +421 2 2046  1055 
Fax.: +421 2 2046 1075 
dana.podobna@employment.gov.sk  
 
 
Slovenia 
 
Focal Point: Ministry of Labour, Family and Social Affairs, Directorate for persons with 

disability 
 
Coordination mechanism: None established 
 
Independent mechanisms:  Government Council for Persons with Disabilities;  
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National Council of Disabled People’s Organisation of Slovenia 
(NSIOS) 

 
Contact: 
Cveto Uršič,  
Ministry of Labour and Social Affairs, general director, Directorate for disabled 
Kotnikova 28, 1000 Ljubljana, SLOVENIA, tel: + 386 1 369 75 38, fax: +386 1 369 75 64 
cveto.ursic@gov.si 
 
Governmental Council for Persons with Disabilities 
Relevant ministries 
Slovenian National Council of disabled people’s organizations 
 
 
Spain 
 
Focal Point :  Ministry of Foreign Affairs and Cooperation as well as the Ministry of Health, 

Social Services and Equality114, through Directorate-General for Disability 
Support Policies, which is responsible for the coordination of both. 
 

 
Coordination: National Disability Council (General State Administration, Associations of common 
public interest, experts advisors). 
 
Independent Mechanism: CERMI (Spanish Committee of Representatives of Persons with 

Disabilities) created by the National Disability Council 
 
Contact: 
Ignacio Tremiño 
dgdiscapacidad@msssi.es 
General Director of Disability Support Policies. Ministry of Health, Social Policy and Equality   
Paseo de la Castellana 67-6ª planta 
tel: + 34 918226502/03 
 
Eva Mendoza 
eva.mendoza@maec.es 
Humans Rights Office - Ministry of Foreign Affairs and Cooperation (MAEC)   
 
 
Sweden 
 
Focal Point:  Ministry of Health and Social Affairs 
 
Coordinating mechanisms: Social Services Division of the Ministry of Health and Social 

Affairs; Swedish Agency for Disability Policy Coordination 
 
Independent mechanism: none established 
 
                                                 
114 The recent ministerial reorganization undertaken by the Spanish government, under which social policies, and 
therefore the UNCRPD, have been assigned to the new Ministry of Health, Social Services and Equality.  
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Contact: 
Malin Ekman Aldén, malin.ekman-alden@social.ministry.se  
Ministry of Health and Social Affairs Social Services Division 
Tel: +46 8 405 11 15  
 
 
UK 
 
Focal Point: Office for Disability Issues (ODI) 
 
Coordinating mechanism: Office for Disability Issues (ODI) 
  
Independent mechanisms:  UK’s four equality and human rights Commissions i.e. the 

Equality and Human Rights Commission (EHRC), the Scottish 
Human Rights Commission (SHRC), the Northern Ireland Human 
Rights Commission (NIHRC) and the Equality Commission for 
Northern Ireland (ECNI) 

 
Contact:  
Stephen Thrower, Stephen.thrower@dwp.gsi.gov.uk  
UN Convention and International Team,  
Ground Floor, Caxton House   
Tothill Street  
London SW1H 9NA 
Tel: +44 20 7449 5072, 
Fax:  +44 20 7449 5087  
 
Department for Work and Pensions; Office for Disability Issues 
 
European Union 
 
Focal point: European Commission 
 
Coordination mechanism: none established 
 
Independent mechanism: none established 
 
Contact: 
Johan ten Geuzendam,  
Head of Unit, 
D3 Rights of Persons with Disabilities  
European Commission 
DG Justice 
Rue Luxembourg 46 - 1049 Brussels 
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ANNEX 3: WEBSITES 

Belgium 
Federal Ministry of Social Security: www.socialsecurity.fgov.be/ 
Flemish administration for 'Equal Opportunities in Flanders' : www.gelijkekansen.be 
Walloon Agency for Integration of Persons with Disabilities : www.awiph.be/ 
Brussels Joint Community Commission : www.bico.irisnet.be 
Office of the German-speaking Community for Persons with Disabilities: www.dpb.be  
 
Cyprus 
Ministry of Labour and Social Insurance: www.mlsi.gov.cy  
Department for Social Inclusion of Persons with Disabilities: www.mlsi.gov.cy/dsid  
 
Czech Republic 
Ministry of Labour and Social Affairs: www.mpsv.cz 
Czech National Disability Council: www.nrzp.cz  
 
Denmark 
Ministry of Social Affairs and Integration: www.ism.dk 
 
Estonia 
Ministry of Social Affairs: www.sm.ee 
The Estonian Chamber of Disabled People www.epikoda.ee  
 
Finland 
Electronic Treaty Data Base www.finlex.fi 
Ministry of Foreign Affairs formin.finland.fi  
 
France 
Ministry for Solidarity and Social Cohesion: http://www.solidarite.gouv.fr/ 
 
Germany 
Federal Ministry of Labour and Social Affairs: 
www.bmas.de    
Portal for persons with disabilities, their family, administrations and enterprises 
www.einfach-teilhaben.de 
Federal Commissioner: 
www.behindertenbeauftragter.de 
Monitoring Mechanism:  
www.institut-fuer-menschenrechte.de/en/monitoring-mechanism.html 
 
Greece 
Ministry of Health and Social Security: www.mohaw.gr,  
National Confederation of People with Disabilities: www.esaea.gr  
 
Hungary 
http://www.szmm.gov.hu 
 
Ireland 
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http://www.justice.ie/en/JELR/Pages/Disability%20Policy 
 
Italy 
Ministry for Social Solidarity 
www.solidarietasociale.gov.it  
 
Latvia 
Ministry of Welfare 
www.lm.gov.lv 
 
Lithuania 
Ministry of Social Security and Labour and Department of Disabled People 
http://www.ndt.lt/id-teises_aktai.html; http://www.socmin.lt/ 
 
Luxembourg 
Ministry of Family Affairs and Integration 
http://www.mfi.public.lu/ 
 
Malta 
National Commission Persons with Disability (NCPD) website http://www.knpd.org. 
 
The Netherlands 
www.rijksoverheid.nl/onderwerpen/gehandicapten/gelijke-behandeling (Dutch) 
www.rijksoverheid.nl 
 
Poland 
Ministry of Labour and Social Policy websites: www.mpips.gov.pl, 
http://www.niepelnosprawni.gov.pl/dokumenty-organizacji-narodow-zj/konwencja-o-
prawach/ 
 
Portugal 
The Ministry of Solidarity and Social Security 
The National Institute for Rehabilitation, I.P. www.inr.pt 
 
Romania 
National Authority for Persons with Handicap: www.anph.ro 
 
Slovakia 
Ministry of Labour, Social Affairs and Family of the Slovak Republic 
www.employment.gov.sk 
 
Slovenia 
http://www.mddsz.gov.si/en/legislation/ 
http://www.mddsz.gov.si/en/publications/ 
 
Spain 
Ministry of Health, Social Services and Equality: www.msssi.es  
Ministry of Foreign Affairs and Cooperation:  www.maec.es  
Comité Español de Representantes de Personas con discapacidad (CERMI): www.cermi.es 
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Sweden 
Government’s home page:  www.sweden.gov.se  
Contains an Easy Read version of the Convention, Braille and sign language. 
 
UK 
www.officefordisability.gov.uk  
Contains English language Easy Read version of the Convention.  
 
European Union 
Until April: http://ec.europa.eu/social/main.jsp?catId=429&langId=en 
After May 2011 http://ec.europa.eu/justice/policies/intro/policies_intro_en.htm   
 
Other relevant websites 
http://www.un.org/disabilities/ 
www.easpd.eu 
www.handicap.dk 
www.nrozp.sk 
www.cnditalia.it 
www.superando.it  
www.edf-feph.org/  
www.epr.eu 
www.enil.eu  
www.coface-eu.org 
http://www.un-convention.info/index.html     
Independent (part funded by the UK Government) UK website dedicated to promoting 
disabled persons human rights.   
 



 

 269

ANNEX 4: NORWAY'S CONTRIBUTION TO THE 5TH HIGH LEVEL GROUP 
REPORT ON THE IMPLEMENTATION OF THE UNCRPD 

 
Ratification of CRPD. 
 
Norway signed the CRPD on 30. March 2007, the day of opening for signature. Norwegian 
legislation complies with the Convention, with the exception that a new act on legal capacity 
and guardianship has not yet been implemented. The new act was necessary to bring our 
legislation i compliance with article 12 of the CRPD. A new administration has to be set up to 
administer a more professionalized system of supportive guardians. Since legal capacity and 
guardianship concerns a civil right, the Government deems that the new legislation has to be 
implemented before ratification. The Government aims at ratifying the CRPD and will submit 
a proposition to the Parliament in the near future.  
 
 
National implementation and monitoring 
 
Each government ministry is responsible for disability matters within its field of competence. 
Norwegian policy has for many years had the same goals as the CRPD. The Ministry of 
Children, Equality and Social Inclusion coordinates the government’s disability policy and 
functions as focal point for CRPD matters. That ministry chairs the government’s committee 
of state secretaries on disability matters. 11 ministries are represented.  
The Equality and Anti-discrimination Ombud is responsible for promoting, protecting and 
monitoring the important Anti-discrimination and Accessibility Act. The Ombud has these 
functions also as concerns CEDAW and CERD. In addition the Ombud has a special 
responsibility for monitoring living conditions for persons with disabilities. 
 
There are a number of mechanisms for participation of persons with disabilities and their 
representative organizations in disability issues. 
 
On national level:  

• Regular meetings on political level between the Government and representatives of the 
organizations of persons with disabilities several times a year.  

• Additional Meetings on political and administrative level between individual ministries and 
umbrella organizations or individual organizations from time to time and on specific issues. 

• The National Disability Council is a forum for consultation between the government, 
disability organizations and experts on disability issues. 

 
On County Council and Municipal level:  

• Each County Council and Municipal Council is obliged by law the have an advisory Council 
on Disability matters to ensure participation of persons with disability on important matters, 
including accessibility, discrimination and services. In addition to representatives of persons 
with disabilities representative of the County or Municipal Council often take part in these 
advisory councils. 

 
Norwegian disability organizations receive an annual government subsidy of more than NOK 
100 million. 
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Formal decisions on the implementation on article 33 of CRPD will be taken in connection 
with its ratification. 
 
Collecting statistics and /or developing indicators. 
 
Statistic Norway (SSB) has the overall responsibility for meeting the need for statistics on 
Norwegian society and is also responsible for coordinating all official statistics in Norway. 
There is no established official definition on disability to be used in preparation of all 
statistics. Thus disability is defined according to the purpose of the statistics. Eurostat has 
developed a questionnaire, (European Disability and Social Integration Module) which partly 
has been integrated in the living condition survey on health.(Health Interview Survey)   
However, SSB prepare several statistics which include markers on disability, some of them 
may also be disaggregated on gender and age. Some examples: The Labour Force Survey, the 
Population and Housing Census, and Living Conditions Survey on Health in Norway.  
Norway also conducts the EU-Silc, which might be disaggregated on disability.  
 
Accessibility in national law.  
 
In Norway accessibility legislation is found both in legislation concerning technical issues and 
as part of antidiscrimination legislation. Necessary links are made between the two when 
covering the same aspects of accessibility. 
 
Accessibility requirements were first introduced in the building legislation in 1976. The 
requirements have been strengthened and expanded by later revisions. The latest revision was 
(made) in 2010 when universal design replaced accessibility as the defined objective in the 
building legislation, widening the scope of requirements and the required quality of 
accessibility to buildings and constructions.  
 
Universal design is also required in legislation concerning city planning/outdoor 
environments, transport and public procurement. An Anti-Discrimination and Accessibility 
Act has been effective in Norway since 2009. It protects people with disabilities from 
discrimination and requires that public and private undertakings that offer goods or services to 
the general public are obliged to ensure the universal design of the undertaking’s normal 
function provided this does not entail an undue burden for the undertaking. This covers the 
physical environment as well as the undertakings ICT services.  
Requirements for further accessibility to services and goods and strengthened requirements 
for ICT services are under preparation for inclusion in the Anti-Discrimination and 
Accessibility Act. 
 
Norway signed the UN convention on the Rights of Persons with Disabilities in 2003. The 
convention has been carefully examined to decide if more accessibility legislation should be 
introduced to comply with the convention. This has verified that the existing and pending 
Norwegian plans, policies and legislation in the field of accessibility are in line with the 
convention.  
 
The premises of all public and private services directed towards the public in new buildings 
must be universally designed according to the building legislation. There are no exceptions to 
this requirement. In addition sectorial legislation has specific and more extensive 
requirements concerning universal design and accessibility, i.e. schools and universities, 
selected public offices and transport.    
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The Anti-Discrimination and Accessibility Act requires universal design of the undertaking’s 
normal function provided this does not entail an undue burden for the undertaking. This 
requirement is also effective for services located in existing/old buildings, and covers all 
services directed towards the public.  
 
The Public Procurement Act requires that all services and products purchased by providers of 
public services should be evaluated in accordance with universal design. There are no 
exceptions to this requirement except products and services where universal design is not 
relevant. All providers of services directed towards the public must comply with the Anti-
Discrimination and Accessibility Act which requires that the physical means used in 
providing the service, including ICT, should be universally designed.  
 
Concrete regulations concerning products are effective for some products, mainly those used 
in environments which should be accessible to the public. Examples of this are busses, ships 
and other means of transport affected by EU-regulations. In addition construction products 
such as elevators, electric switches, water-taps etc should be universally designed according 
to building regulations. A number of other products are covered by national standards and 
comparable guidelines. The scope of these standards is wide, covering ICT, out-door areas, 
infrastructure and more.  
 
To support the implementation of national laws on universal design and accessibility and 
stimulate the work towards a universally designed society the Norwegian Government has 
launched action plans. The plan in operation is “Norway universally designed by 2025 The 
Norwegian government’s action plan for universal design and increased accessibility 2009-
2013.  
 
Products for private use (with the exception of technical aids), are as a rule not covered by 
accessibility regulations. A national project conducted by the Norwegian Design Council is in 
operation to increase the use of universal design when designing products for the private 
sphere.  Typical products dealt with in this project are toothbrushes, cutlery and kitchen 
equipment, packaging, internet design, cars etc. 
 
Since it has been decided to use universal design when implementing accessibility in Norway, 
a number of new national standards have been developed. In addition existing standard have 
been reviewed and revised to cover the level of accessibility required by universal design. 
New standards has been developed amongst others for buildings, out-door areas, ICT and 
transport. A standard for goods and services is pending. International standards are used or 
included in national standards when relevant. 
 
The various laws requiring universal design differs slightly when it comes to enforcement, but 
in general the enforcement is done administratively. A breach of the law can, if not corrected, 
result in fines or injunction to correct situation. If a case is not resolved the parties it may be 
brought to court. 
 
The Anti-Discrimination and Accessibility Act is enforced by The Equality and Anti-
Discrimination Ombud. Anyone affected can bring a claim to the Ombud.  
 
The law enforcement role of the Ombud includes making statements in connection with 
complaints regarding violations of laws and regulations that are within the working scope of 
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the Ombud. The Equality and Anti-Discrimination Tribunal will try appeals based on the 
Ombuds statements. Parties may take the case to court if the Tribunal’s conclusion is not 
accepted.    
 
The Norwegian policies on universal design and accessibility take into account views 
expressed by NGOs and other parties. Representatives from interest organizations for people 
with disabilities participate in all relevant committees and panels.  
 
Links: Norway universally designed by 2025 The Norwegian government’s action plan for 
universal design and increased accessibility 2009-2013.   
 
 
 
 
Focal Point: Ministry of Children, Equality and Social Inclusion.  
Phone +47 22 249090  
Email: Postmottak@bld.dep.no  
Post address: Akersgt 59, Postboks 8036 , 0030 Oslo  
Coordination mechanism: Ministry of Children, Equality and Social Inclusion  
Telephone: 23 15 73 00  
Fax: 23 15 73 01 
Independent mechanism: Equality and anti-discrimination ombud.  
Phone + 47 23 157301,  
Email: post@LDO.no    
 
Contacts: 
Petter Sørlien, Counsellor for Equality & Non-Discrimination 
Mission of Norway to the European Union 
Address: Rue Archimède 17 / B-1000 Brussels / Belgium 
Office: +32 22387451 
Mobile: +32 (0)499 05 79 82   
Fax: +32 22387490  
e-mail: kps@mfa.no   
 
Ann-Marit Sæbønes, Special Adviser,  
Ministry of Children, Equality and Inclusion,  
Email: Ann-Marit.Sabones@bld.dep.no 
Mobile: +47 904 02 110 
Tel: +33 140728615 
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RICHTLINIE 2000/78/EG DES RATES
vom 27. November 2000

zur Festlegung eines allgemeinen Rahmens für die Verwirklichung der Gleichbehandlung in
Beschäftigung und Beruf

DER RAT DER EUROPÄISCHEN UNION —

gestützt auf den Vertrag zur Gründung der Europäischen
Gemeinschaft, insbesondere auf Artikel 13,

auf Vorschlag der Kommission (1),

nach Stellungnahme des Europäischen Parlaments (2),

nach Stellungnahme des Wirtschafts- und Sozialausschusses (3),

nach Stellungnahme des Ausschusses der Regionen (4),

in Erwägung nachstehender Gründe:

(1) Nach Artikel 6 Absatz 2 des Vertrags über die Europä-
ische Union beruht die Europäische Union auf den
Grundsätzen der Freiheit, der Demokratie, der Achtung
der Menschenrechte und Grundfreiheiten sowie der
Rechtsstaatlichkeit; diese Grundsätze sind allen Mitglied-
staaten gemeinsam. Die Union achtet die Grundrechte,
wie sie in der Europäischen Konvention zum Schutze
der Menschenrechte und Grundfreiheiten gewährleistet
sind und wie sie sich aus den gemeinsamen Verfassungs-
überlieferungen der Mitgliedstaaten als allgemeine
Grundsätze des Gemeinschaftsrechts ergeben.

(2) Der Grundsatz der Gleichbehandlung von Männern und
Frauen wurde in zahlreichen Rechtsakten der Gemein-
schaft fest verankert, insbesondere in der Richtlinie 76/
207/EWG des Rates vom 9. Februar 1976 zur Verwirkli-
chung des Grundsatzes der Gleichbehandlung von
Männern und Frauen hinsichtlich des Zugangs zur
Beschäftigung, zur Berufsbildung und zum beruflichen
Aufstieg sowie in Bezug auf die Arbeitsbedingungen (5).

(3) Bei der Anwendung des Grundsatzes der Gleichbehand-
lung ist die Gemeinschaft gemäß Artikel 3 Absatz 2 des
EG-Vertrags bemüht, Ungleichheiten zu beseitigen und
die Gleichstellung von Männern und Frauen zu fördern,
zumal Frauen häufig Opfer mehrfacher Diskriminierung
sind.

(4) Die Gleichheit aller Menschen vor dem Gesetz und der
Schutz vor Diskriminierung ist ein allgemeines
Menschenrecht; dieses Recht wurde in der Allgemeinen
Erklärung der Menschenrechte, im VN-Übereinkommen
zur Beseitigung aller Formen der Diskriminierung von
Frauen, im Internationalen Pakt der VN über bürgerliche
und politische Rechte, im Internationalen Pakt der VN
über wirtschaftliche, soziale und kulturelle Rechte sowie
in der Europäischen Konvention zum Schutze der
Menschenrechte und Grundfreiheiten anerkannt, die von
allen Mitgliedstaaten unterzeichnet wurden. Das Über-

einkommen 111 der Internationalen Arbeitsorganisation
untersagt Diskriminierungen in Beschäftigung und Beruf.

(5) Es ist wichtig, dass diese Grundrechte und Grundfrei-
heiten geachtet werden. Diese Richtlinie berührt nicht
die Vereinigungsfreiheit, was das Recht jeder Person
umfasst, zum Schutze ihrer Interessen Gewerkschaften
zu gründen und Gewerkschaften beizutreten.

(6) In der Gemeinschaftscharta der sozialen Grundrechte der
Arbeitnehmer wird anerkannt, wie wichtig die Bekämp-
fung jeder Art von Diskriminierung und geeignete
Maßnahmen zur sozialen und wirtschaftlichen Eingliede-
rung älterer Menschen und von Menschen mit Behinde-
rung sind.

(7) Der EG-Vertrag nennt als eines der Ziele der Gemein-
schaft die Förderung der Koordinierung der Beschäfti-
gungspolitiken der Mitgliedstaaten. Zu diesem Zweck
wurde in den EG-Vertrag ein neues Beschäftigungskapitel
eingefügt, das die Grundlage bildet für die Entwicklung
einer koordinierten Beschäftigungsstrategie und für die
Förderung der Qualifizierung, Ausbildung und Anpas-
sungsfähigkeit der Arbeitnehmer.

(8) In den vom Europäischen Rat auf seiner Tagung am 10.
und 11. Dezember 1999 in Helsinki vereinbarten
beschäftigungspolitischen Leitlinien für 2000 wird die
Notwendigkeit unterstrichen, einen Arbeitsmarkt zu
schaffen, der die soziale Eingliederung fördert, indem ein
ganzes Bündel aufeinander abgestimmter Maßnahmen
getroffen wird, die darauf abstellen, die Diskriminierung
von benachteiligten Gruppen, wie den Menschen mit
Behinderung, zu bekämpfen. Ferner wird betont, dass
der Unterstützung älterer Arbeitnehmer mit dem Ziel
der Erhöhung ihres Anteils an der Erwerbsbevölkerung
besondere Aufmerksamkeit gebührt.

(9) Beschäftigung und Beruf sind Bereiche, die für die
Gewährleistung gleicher Chancen für alle und für eine
volle Teilhabe der Bürger am wirtschaftlichen, kultu-
rellen und sozialen Leben sowie für die individuelle
Entfaltung von entscheidender Bedeutung sind.

(10) Der Rat hat am 29. Juni 2000 die Richtlinie 2000/
43/EG (6) zur Anwendung des Gleichbehandlungsgrund-
satzes ohne Unterschied der Rasse oder der ethnischen
Herkunft angenommen, die bereits einen Schutz vor
solchen Diskriminierungen in Beschäftigung und Beruf
gewährleistet.

(11) Diskriminierungen wegen der Religion oder der Weltan-
schauung, einer Behinderung, des Alters oder der sexu-
ellen Ausrichtung können die Verwirklichung der im
EG-Vertrag festgelegten Ziele unterminieren, insbeson-
dere die Erreichung eines hohen Beschäftigungsniveaus

(1) ABl. C 177 E vom 27.6.2000, S. 42.
(2) Stellungnahme vom 12. Oktober 2000 (noch nicht im Amtsblatt

veröffentlicht).
(3) ABl. C 204 vom 18.7.2000, S. 82.
(4) ABl. C 226 vom 8.8.2000, S. 1.
(5) ABl. L 39 vom 14.2.1976, S. 40. (6) ABl. L 180 vom 19.7.2000, S. 22.
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und eines hohen Maßes an sozialem Schutz, die Hebung
des Lebensstandards und der Lebensqualität, den wirt-
schaftlichen und sozialen Zusammenhalt, die Solidarität
sowie die Freizügigkeit.

(12) Daher sollte jede unmittelbare oder mittelbare Diskrimi-
nierung wegen der Religion oder der Weltanschauung,
einer Behinderung, des Alters oder der sexuellen
Ausrichtung in den von der Richtlinie abgedeckten
Bereichen gemeinschaftsweit untersagt werden. Dieses
Diskriminierungsverbot sollte auch für Staatsangehörige
dritter Länder gelten, betrifft jedoch nicht die Ungleich-
behandlungen aus Gründen der Staatsangehörigkeit und
lässt die Vorschriften über die Einreise und den Aufent-
halt von Staatsangehörigen dritter Länder und ihren
Zugang zu Beschäftigung und Beruf unberührt.

(13) Diese Richtlinie findet weder Anwendung auf die Sozial-
versicherungs- und Sozialschutzsysteme, deren
Leistungen nicht einem Arbeitsentgelt in dem Sinne
gleichgestellt werden, der diesem Begriff für die Anwen-
dung des Artikels 141 des EG-Vertrags gegeben wurde,
noch auf Vergütungen jeder Art seitens des Staates, die
den Zugang zu einer Beschäftigung oder die Aufrechter-
haltung eines Beschäftigungsverhältnisses zum Ziel
haben.

(14) Diese Richtlinie berührt nicht die einzelstaatlichen
Bestimmungen über die Festsetzung der Altersgrenzen
für den Eintritt in den Ruhestand.

(15) Die Beurteilung von Tatbeständen, die auf eine unmittel-
bare oder mittelbare Diskriminierung schließen lassen,
obliegt den einzelstaatlichen gerichtlichen Instanzen
oder anderen zuständigen Stellen nach den einzelstaatli-
chen Rechtsvorschriften oder Gepflogenheiten; in diesen
einzelstaatlichen Vorschriften kann insbesondere vorge-
sehen sein, dass mittelbare Diskriminierung mit allen
Mitteln, einschließlich statistischer Beweise, festzustellen
ist.

(16) Maßnahmen, die darauf abstellen, den Bedürfnissen von
Menschen mit Behinderung am Arbeitsplatz Rechnung
zu tragen, spielen eine wichtige Rolle bei der Bekämp-
fung von Diskriminierungen wegen einer Behinderung.

(17) Mit dieser Richtlinie wird unbeschadet der Verpflichtung,
für Menschen mit Behinderung angemessene Vorkeh-
rungen zu treffen, nicht die Einstellung, der berufliche
Aufstieg, die Weiterbeschäftigung oder die Teilnahme an
Aus- und Weiterbildungsmaßnahmen einer Person
vorgeschrieben, wenn diese Person für die Erfüllung der
wesentlichen Funktionen des Arbeitsplatzes oder zur
Absolvierung einer bestimmten Ausbildung nicht
kompetent, fähig oder verfügbar ist.

(18) Insbesondere darf mit dieser Richtlinie den Streitkräften
sowie der Polizei, den Haftanstalten oder den Notfall-
diensten unter Berücksichtigung des rechtmäßigen Ziels,
die Einsatzbereitschaft dieser Dienste zu wahren, nicht
zur Auflage gemacht werden, Personen einzustellen oder
weiter zu beschäftigen, die nicht den jeweiligen Anforde-
rungen entsprechen, um sämtliche Aufgaben zu erfüllen,
die ihnen übertragen werden können.

(19) Ferner können die Mitgliedstaaten zur Sicherung der
Schlagkraft ihrer Streitkräfte sich dafür entscheiden, dass
die eine Behinderung und das Alter betreffenden Bestim-
mungen dieser Richtlinie auf alle Streitkräfte oder einen
Teil ihrer Streitkräfte keine Anwendung finden. Die
Mitgliedstaaten, die eine derartige Entscheidung treffen,
müssen den Anwendungsbereich dieser Ausnahmerege-
lung festlegen.

(20) Es sollten geeignete Maßnahmen vorgesehen werden,
d. h. wirksame und praktikable Maßnahmen, um den
Arbeitsplatz der Behinderung entsprechend einzurichten,
z. B. durch eine entsprechende Gestaltung der Räumlich-

keiten oder eine Anpassung des Arbeitsgeräts, des
Arbeitsrhythmus, der Aufgabenverteilung oder des
Angebots an Ausbildungs- und Einarbeitungsmaß-
nahmen.

(21) Bei der Prüfung der Frage, ob diese Maßnahmen zu
übermäßigen Belastungen führen, sollten insbesondere
der mit ihnen verbundene finanzielle und sonstige
Aufwand sowie die Größe, die finanziellen Ressourcen
und der Gesamtumsatz der Organisation oder des Unter-
nehmens und die Verfügbarkeit von öffentlichen Mitteln
oder anderen Unterstützungsmöglichkeiten berücksich-
tigt werden.

(22) Diese Richtlinie lässt die einzelstaatlichen Rechtsvor-
schriften über den Familienstand und davon abhängige
Leistungen unberührt.

(23) Unter sehr begrenzten Bedingungen kann eine unter-
schiedliche Behandlung gerechtfertigt sein, wenn ein
Merkmal, das mit der Religion oder Weltanschauung,
einer Behinderung, dem Alter oder der sexuellen
Ausrichtung zusammenhängt, eine wesentliche und
entscheidende berufliche Anforderung darstellt, sofern es
sich um einen rechtmäßigen Zweck und eine angemes-
sene Anforderung handelt. Diese Bedingungen sollten in
die Informationen aufgenommen werden, die die
Mitgliedstaaten der Kommission übermitteln.

(24) Die Europäische Union hat in ihrer der Schlussakte zum
Vertrag von Amsterdam beigefügten Erklärung Nr. 11
zum Status der Kirchen und weltanschaulichen Gemein-
schaften ausdrücklich anerkannt, dass sie den Status, den
Kirchen und religiöse Vereinigungen oder Gemein-
schaften in den Mitgliedstaaten nach deren Rechtsvor-
schriften genießen, achtet und ihn nicht beeinträchtigt
und dass dies in gleicher Weise für den Status von
weltanschaulichen Gemeinschaften gilt. Die Mitglied-
staaten können in dieser Hinsicht spezifische Bestim-
mungen über die wesentlichen, rechtmäßigen und
gerechtfertigten beruflichen Anforderungen beibehalten
oder vorsehen, die Voraussetzung für die Ausübung
einer diesbezüglichen beruflichen Tätigkeit sein können.

(25) Das Verbot der Diskriminierung wegen des Alters stellt
ein wesentliches Element zur Erreichung der Ziele der
beschäftigungspolitischen Leitlinien und zur Förderung
der Vielfalt im Bereich der Beschäftigung dar. Ungleich-
behandlungen wegen des Alters können unter
bestimmten Umständen jedoch gerechtfertigt sein und
erfordern daher besondere Bestimmungen, die je nach
der Situation der Mitgliedstaaten unterschiedlich sein
können. Es ist daher unbedingt zu unterscheiden
zwischen einer Ungleichbehandlung, die insbesondere
durch rechtmäßige Ziele im Bereich der Beschäftigungs-
politik, des Arbeitsmarktes und der beruflichen Bildung
gerechtfertigt ist, und einer Diskriminierung, die zu
verbieten ist.

(26) Das Diskriminierungsverbot sollte nicht der Beibehal-
tung oder dem Erlass von Maßnahmen entgegenstehen,
mit denen bezweckt wird, Benachteiligungen von
Personen mit einer bestimmten Religion oder Weltan-
schauung, einer bestimmten Behinderung, einem
bestimmten Alter oder einer bestimmten sexuellen
Ausrichtung zu verhindern oder auszugleichen, und
diese Maßnahmen können die Einrichtung und Beibehal-
tung von Organisationen von Personen mit einer
bestimmten Religion oder Weltanschauung, einer
bestimmten Behinderung, einem bestimmten Alter oder
einer bestimmten sexuellen Ausrichtung zulassen, wenn
deren Zweck hauptsächlich darin besteht, die beson-
deren Bedürfnisse dieser Personen zu fördern.
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(27) Der Rat hat in seiner Empfehlung 86/379/EWG vom 24.
Juli 1986 (1) zur Beschäftigung von Behinderten in der
Gemeinschaft einen Orientierungsrahmen festgelegt, der
Beispiele für positive Aktionen für die Beschäftigung und
Berufsbildung von Menschen mit Behinderung anführt;
in seiner Entschließung vom 17. Juni 1999 betreffend
gleiche Beschäftigungschancen für behinderte
Menschen (2) hat er bekräftigt, dass es wichtig ist, insbe-
sondere der Einstellung, der Aufrechterhaltung des
Beschäftigungsverhältnisses sowie der beruflichen
Bildung und dem lebensbegleitenden Lernen von
Menschen mit Behinderung besondere Aufmerksamkeit
zu widmen.

(28) In dieser Richtlinie werden Mindestanforderungen festge-
legt; es steht den Mitgliedstaaten somit frei, günstigere
Vorschriften einzuführen oder beizubehalten. Die
Umsetzung dieser Richtlinie darf nicht eine Absenkung
des in den Mitgliedstaaten bereits bestehenden Schutzni-
veaus rechtfertigen.

(29) Opfer von Diskriminierungen wegen der Religion oder
Weltanschauung, einer Behinderung, des Alters oder der
sexuellen Ausrichtung sollten über einen angemessenen
Rechtsschutz verfügen. Um einen effektiveren Schutz zu
gewährleisten, sollte auch die Möglichkeit bestehen, dass
sich Verbände oder andere juristische Personen unbe-
schadet der nationalen Verfahrensordnung bezüglich der
Vertretung und Verteidigung vor Gericht bei einem
entsprechenden Beschluss der Mitgliedstaaten im Namen
eines Opfers oder zu seiner Unterstützung an einem
Verfahren beteiligen.

(30) Die effektive Anwendung des Gleichheitsgrundsatzes
erfordert einen angemessenen Schutz vor Viktimisie-
rung.

(31) Eine Änderung der Regeln für die Beweislast ist geboten,
wenn ein glaubhafter Anschein einer Diskriminierung
besteht. Zur wirksamen Anwendung des Gleichbehand-
lungsgrundsatzes ist eine Verlagerung der Beweislast auf
die beklagte Partei erforderlich, wenn eine solche Diskri-
minierung nachgewiesen ist. Allerdings obliegt es dem
Beklagten nicht, nachzuweisen, dass der Kläger einer
bestimmten Religion angehört, eine bestimmte Weltan-
schauung hat, eine bestimmte Behinderung aufweist, ein
bestimmtes Alter oder eine bestimmte sexuelle Ausrich-
tung hat.

(32) Die Mitgliedstaaten können davon absehen, die Regeln
für die Beweislastverteilung auf Verfahren anzuwenden,
in denen die Ermittlung des Sachverhalts dem Gericht
oder der zuständigen Stelle obliegt. Dies betrifft
Verfahren, in denen die klagende Partei den Beweis des
Sachverhalts, dessen Ermittlung dem Gericht oder der
zuständigen Stelle obliegt, nicht anzutreten braucht.

(33) Die Mitgliedstaaten sollten den Dialog zwischen den
Sozialpartnern und im Rahmen der einzelstaatlichen
Gepflogenheiten mit Nichtregierungsorganisationen mit
dem Ziel fördern, gegen die verschiedenen Formen von
Diskriminierung am Arbeitsplatz anzugehen und diese
zu bekämpfen.

(34) In Anbetracht der Notwendigkeit, den Frieden und die
Aussöhnung zwischen den wichtigsten Gemeinschaften
in Nordirland zu fördern, sollten in diese Richtlinie
besondere Bestimmungen aufgenommen werden.

(35) Die Mitgliedstaaten sollten wirksame, verhältnismäßige
und abschreckende Sanktionen für den Fall vorsehen,
dass gegen die aus dieser Richtlinie erwachsenden
Verpflichtungen verstoßen wird.

(36) Die Mitgliedstaaten können den Sozialpartnern auf deren
gemeinsamen Antrag die Durchführung der Bestim-
mungen dieser Richtlinie übertragen, die in den Anwen-
dungsbereich von Tarifverträgen fallen, sofern sie alle
erforderlichen Maßnahmen treffen, um jederzeit gewähr-
leisten zu können, dass die durch diese Richtlinie vorge-
schriebenen Ergebnisse erzielt werden.

(37) Im Einklang mit dem Subsidiaritätsprinzip nach Artikel
5 des EG-Vertrags kann das Ziel dieser Richtlinie,
nämlich die Schaffung gleicher Ausgangsbedingungen in
der Gemeinschaft bezüglich der Gleichbehandlung in
Beschäftigung und Beruf, auf der Ebene der Mitglied-
staaten nicht ausreichend erreicht werden und kann
daher wegen des Umfangs und der Wirkung der
Maßnahme besser auf Gemeinschaftsebene verwirklicht
werden. Im Einklang mit dem Verhältnismäßigkeits-
prinzip nach jenem Artikel geht diese Richtlinie nicht
über das für die Erreichung dieses Ziels erforderliche
Maß hinaus —

HAT FOLGENDE RICHTLINIE ERLASSEN:

KAPITEL I

ALLGEMEINE BESTIMMUNGEN

Artikel 1

Zweck

Zweck dieser Richtlinie ist die Schaffung eines allgemeinen
Rahmens zur Bekämpfung der Diskriminierung wegen der Reli-
gion oder der Weltanschauung, einer Behinderung, des Alters
oder der sexuellen Ausrichtung in Beschäftigung und Beruf im
Hinblick auf die Verwirklichung des Grundsatzes der Gleichbe-
handlung in den Mitgliedstaaten.

Artikel 2

Der Begriff „Diskriminierung“

(1) Im Sinne dieser Richtlinie bedeutet „Gleichbehandlungs-
grundsatz“, dass es keine unmittelbare oder mittelbare Diskri-
minierung wegen eines der in Artikel 1 genannten Gründe
geben darf.

(2) Im Sinne des Absatzes 1

a) liegt eine unmittelbare Diskriminierung vor, wenn eine
Person wegen eines der in Artikel 1 genannten Gründe in
einer vergleichbaren Situation eine weniger günstige
Behandlung erfährt, als eine andere Person erfährt, erfahren
hat oder erfahren würde;

b) liegt eine mittelbare Diskriminierung vor, wenn dem
Anschein nach neutrale Vorschriften, Kriterien oder
Verfahren Personen mit einer bestimmten Religion oder
Weltanschauung, einer bestimmten Behinderung, eines
bestimmten Alters oder mit einer bestimmten sexuellen
Ausrichtung gegenüber anderen Personen in besonderer
Weise benachteiligen können, es sei denn:

i) diese Vorschriften, Kriterien oder Verfahren sind durch
ein rechtmäßiges Ziel sachlich gerechtfertigt, und die
Mittel sind zur Erreichung dieses Ziels angemessen und
erforderlich, oder

(1) ABl. L 225 vom 12.8.1986, S. 43.
(2) ABl. C 186 vom 2.7.1999, S. 3.
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ii) der Arbeitgeber oder jede Person oder Organisation, auf
die diese Richtlinie Anwendung findet, ist im Falle von
Personen mit einer bestimmten Behinderung aufgrund
des einzelstaatlichen Rechts verpflichtet, geeignete
Maßnahmen entsprechend den in Artikel 5 enthaltenen
Grundsätzen vorzusehen, um die sich durch diese
Vorschrift, dieses Kriterium oder dieses Verfahren erge-
benden Nachteile zu beseitigen.

(3) Unerwünschte Verhaltensweisen, die mit einem der
Gründe nach Artikel 1 in Zusammenhang stehen und bezwek-
ken oder bewirken, dass die Würde der betreffenden Person
verletzt und ein von Einschüchterungen, Anfeindungen, Ernied-
rigungen, Entwürdigungen oder Beleidigungen gekennzeich-
netes Umfeld geschaffen wird, sind Belästigungen, die als
Diskriminierung im Sinne von Absatz 1 gelten. In diesem
Zusammenhang können die Mitgliedstaaten den Begriff „Beläs-
tigung“ im Einklang mit den einzelstaatlichen Rechtsvor-
schriften und Gepflogenheiten definieren.

(4) Die Anweisung zur Diskriminierung einer Person wegen
eines der Gründe nach Artikel 1 gilt als Diskriminierung im
Sinne des Absatzes 1.

(5) Diese Richtlinie berührt nicht die im einzelstaatlichen
Recht vorgesehenen Maßnahmen, die in einer demokratischen
Gesellschaft für die Gewährleistung der öffentlichen Sicherheit,
die Verteidigung der Ordnung und die Verhütung von Straf-
taten, zum Schutz der Gesundheit und zum Schutz der Rechte
und Freiheiten anderer notwendig sind.

Artikel 3

Geltungsbereich

(1) Im Rahmen der auf die Gemeinschaft übertragenen
Zuständigkeiten gilt diese Richtlinie für alle Personen in öffent-
lichen und privaten Bereichen, einschließlich öffentlicher
Stellen, in Bezug auf

a) die Bedingungen — einschließlich Auswahlkriterien und
Einstellungsbedingungen — für den Zugang zu unselbstän-
diger und selbständiger Erwerbstätigkeit, unabhängig von
Tätigkeitsfeld und beruflicher Position, einschließlich des
beruflichen Aufstiegs;

b) den Zugang zu allen Formen und allen Ebenen der Berufs-
beratung, der Berufsausbildung, der beruflichen Weiterbil-
dung und der Umschulung, einschließlich der praktischen
Berufserfahrung;

c) die Beschäftigungs- und Arbeitsbedingungen, einschließlich
der Entlassungsbedingungen und des Arbeitsentgelts;

d) die Mitgliedschaft und Mitwirkung in einer Arbeitnehmer-
oder Arbeitgeberorganisation oder einer Organisation, deren
Mitglieder einer bestimmten Berufsgruppe angehören,
einschließlich der Inanspruchnahme der Leistungen solcher
Organisationen.

(2) Diese Richtlinie betrifft nicht unterschiedliche Behand-
lungen aus Gründen der Staatsangehörigkeit und berührt nicht
die Vorschriften und Bedingungen für die Einreise von Staats-
angehörigen dritter Länder oder staatenlosen Personen in das
Hoheitsgebiet der Mitgliedstaaten oder deren Aufenthalt in
diesem Hoheitsgebiet sowie eine Behandlung, die sich aus der
Rechtsstellung von Staatsangehörigen dritter Länder oder staa-
tenlosen Personen ergibt.

(3) Diese Richtlinie gilt nicht für Leistungen jeder Art seitens
der staatlichen Systeme oder der damit gleichgestellten Systeme
einschließlich der staatlichen Systeme der sozialen Sicherheit
oder des sozialen Schutzes.

(4) Die Mitgliedstaaten können vorsehen, dass diese Richt-
linie hinsichtlich von Diskriminierungen wegen einer Behinde-
rung und des Alters nicht für die Streitkräfte gilt.

Artikel 4

Berufliche Anforderungen

(1) Ungeachtet des Artikels 2 Absätze 1 und 2 können die
Mitgliedstaaten vorsehen, dass eine Ungleichbehandlung wegen
eines Merkmals, das im Zusammenhang mit einem der in
Artikel 1 genannten Diskriminierungsgründe steht, keine
Diskriminierung darstellt, wenn das betreffende Merkmal
aufgrund der Art einer bestimmten beruflichen Tätigkeit oder
der Bedingungen ihrer Ausübung eine wesentliche und
entscheidende berufliche Anforderung darstellt, sofern es sich
um einen rechtmäßigen Zweck und eine angemessene Anforde-
rung handelt.

(2) Die Mitgliedstaaten können in Bezug auf berufliche
Tätigkeiten innerhalb von Kirchen und anderen öffentlichen
oder privaten Organisationen, deren Ethos auf religiösen
Grundsätzen oder Weltanschauungen beruht, Bestimmungen in
ihren zum Zeitpunkt der Annahme dieser Richtlinie geltenden
Rechtsvorschriften beibehalten oder in künftigen Rechtsvor-
schriften Bestimmungen vorsehen, die zum Zeitpunkt der
Annahme dieser Richtlinie bestehende einzelstaatliche Gepflo-
genheiten widerspiegeln und wonach eine Ungleichbehandlung
wegen der Religion oder Weltanschauung einer Person keine
Diskriminierung darstellt, wenn die Religion oder die Weltan-
schauung dieser Person nach der Art dieser Tätigkeiten oder
der Umstände ihrer Ausübung eine wesentliche, rechtmäßige
und gerechtfertigte berufliche Anforderung angesichts des
Ethos der Organisation darstellt. Eine solche Ungleichbehand-
lung muss die verfassungsrechtlichen Bestimmungen und
Grundsätze der Mitgliedstaaten sowie die allgemeinen Grund-
sätze des Gemeinschaftsrechts beachten und rechtfertigt keine
Diskriminierung aus einem anderen Grund.

Sofern die Bestimmungen dieser Richtlinie im übrigen einge-
halten werden, können die Kirchen und anderen öffentlichen
oder privaten Organisationen, deren Ethos auf religiösen
Grundsätzen oder Weltanschauungen beruht, im Einklang mit
den einzelstaatlichen verfassungsrechtlichen Bestimmungen
und Rechtsvorschriften von den für sie arbeitenden Personen
verlangen, dass sie sich loyal und aufrichtig im Sinne des Ethos
der Organisation verhalten.

Artikel 5

Angemessene Vorkehrungen für Menschen mit
Behinderung

Um die Anwendung des Gleichbehandlungsgrundsatzes auf
Menschen mit Behinderung zu gewährleisten, sind angemes-
sene Vorkehrungen zu treffen. Das bedeutet, dass der Arbeit-
geber die geeigneten und im konkreten Fall erforderlichen
Maßnahmen ergreift, um den Menschen mit Behinderung den
Zugang zur Beschäftigung, die Ausübung eines Berufes, den
beruflichen Aufstieg und die Teilnahme an Aus- und Weiterbil-
dungsmaßnahmen zu ermöglichen, es sei denn, diese
Maßnahmen würden den Arbeitgeber unverhältnismäßig
belasten. Diese Belastung ist nicht unverhältnismäßig, wenn sie
durch geltende Maßnahmen im Rahmen der Behindertenpolitik
des Mitgliedstaates ausreichend kompensiert wird.

Artikel 6

Gerechtfertigte Ungleichbehandlung wegen des Alters

(1) Ungeachtet des Artikels 2 Absatz 2 können die Mitglied-
staaten vorsehen, dass Ungleichbehandlungen wegen des Alters
keine Diskriminierung darstellen, sofern sie objektiv und ange-



DE Amtsblatt der Europäischen Gemeinschaften 2.12.2000L 303/20

messen sind und im Rahmen des nationalen Rechts durch ein
legitimes Ziel, worunter insbesondere rechtmäßige Ziele aus
den Bereichen Beschäftigungspolitik, Arbeitsmarkt und beruf-
liche Bildung zu verstehen sind, gerechtfertigt sind und die
Mittel zur Erreichung dieses Ziels angemessen und erforderlich
sind.

Derartige Ungleichbehandlungen können insbesondere
Folgendes einschließen:

a) die Festlegung besonderer Bedingungen für den Zugang zur
Beschäftigung und zur beruflichen Bildung sowie beson-
derer Beschäftigungs- und Arbeitsbedingungen, einschließ-
lich der Bedingungen für Entlassung und Entlohnung, um
die berufliche Eingliederung von Jugendlichen, älteren
Arbeitnehmern und Personen mit Fürsorgepflichten zu
fördern oder ihren Schutz sicherzustellen;

b) die Festlegung von Mindestanforderungen an das Alter, die
Berufserfahrung oder das Dienstalter für den Zugang zur
Beschäftigung oder für bestimmte mit der Beschäftigung
verbundene Vorteile;

c) die Festsetzung eines Höchstalters für die Einstellung
aufgrund der spezifischen Ausbildungsanforderungen eines
bestimmten Arbeitsplatzes oder aufgrund der Notwendigkeit
einer angemessenen Beschäftigungszeit vor dem Eintritt in
den Ruhestand.

(2) Ungeachtet des Artikels 2 Absatz 2 können die Mitglied-
staaten vorsehen, dass bei den betrieblichen Systemen der
sozialen Sicherheit die Festsetzung von Altersgrenzen als
Voraussetzung für die Mitgliedschaft oder den Bezug von
Altersrente oder von Leistungen bei Invalidität einschließlich
der Festsetzung unterschiedlicher Altersgrenzen im Rahmen
dieser Systeme für bestimmte Beschäftigte oder Gruppen bzw.
Kategorien von Beschäftigten und die Verwendung im Rahmen
dieser Systeme von Alterskriterien für versicherungsmathemati-
sche Berechnungen keine Diskriminierung wegen des Alters
darstellt, solange dies nicht zu Diskriminierungen wegen des
Geschlechts führt.

Artikel 7

Positive und spezifische Maßnahmen

(1) Der Gleichbehandlungsgrundsatz hindert die Mitglied-
staaten nicht daran, zur Gewährleistung der völligen Gleichstel-
lung im Berufsleben spezifische Maßnahmen beizubehalten
oder einzuführen, mit denen Benachteiligungen wegen eines in
Artikel 1 genannten Diskriminierungsgrunds verhindert oder
ausgeglichen werden.

(2) Im Falle von Menschen mit Behinderung steht der
Gleichbehandlungsgrundsatz weder dem Recht der Mitglied-
staaten entgegen, Bestimmungen zum Schutz der Gesundheit
und der Sicherheit am Arbeitsplatz beizubehalten oder zu
erlassen, noch steht er Maßnahmen entgegen, mit denen
Bestimmungen oder Vorkehrungen eingeführt oder beibehalten
werden sollen, die einer Eingliederung von Menschen mit
Behinderung in die Arbeitswelt dienen oder diese Eingliederung
fördern.

Artikel 8

Mindestanforderungen

(1) Die Mitgliedstaaten können Vorschriften einführen oder
beibehalten, die im Hinblick auf die Wahrung des Gleichbe-
handlungsgrundsatzes günstiger als die in dieser Richtlinie
vorgesehenen Vorschriften sind.

(2) Die Umsetzung dieser Richtlinie darf keinesfalls als
Rechtfertigung für eine Absenkung des von den Mitgliedstaaten
bereits garantierten allgemeinen Schutzniveaus in Bezug auf

Diskriminierungen in den von der Richtlinie abgedeckten Berei-
chen benutzt werden.

KAPITEL II

RECHTSBEHELFE UND RECHTSDURCHSETZUNG

Artikel 9

Rechtsschutz

(1) Die Mitgliedstaaten stellen sicher, dass alle Personen, die
sich durch die Nichtanwendung des Gleichbehandlungsgrund-
satzes in ihren Rechten für verletzt halten, ihre Ansprüche aus
dieser Richtlinie auf dem Gerichts- und/oder Verwaltungsweg
sowie, wenn die Mitgliedstaaten es für angezeigt halten, in
Schlichtungsverfahren geltend machen können, selbst wenn das
Verhältnis, während dessen die Diskriminierung vorgekommen
sein soll, bereits beendet ist.

(2) Die Mitgliedstaaten stellen sicher, dass Verbände, Organi-
sationen oder andere juristische Personen, die gemäß den in
ihrem einzelstaatlichen Recht festgelegten Kriterien ein recht-
mäßiges Interesse daran haben, für die Einhaltung der Bestim-
mungen dieser Richtlinie zu sorgen, sich entweder im Namen
der beschwerten Person oder zu deren Unterstützung und mit
deren Einwilligung an den in dieser Richtlinie zur Durchset-
zung der Ansprüche vorgesehenen Gerichts- und/oder Verwal-
tungsverfahren beteiligen können.

(3) Die Absätze 1 und 2 lassen einzelstaatliche Regelungen
über Fristen für die Rechtsverfolgung betreffend den Gleichbe-
handlungsgrundsatz unberührt.

Artikel 10

Beweislast

(1) Die Mitgliedstaaten ergreifen im Einklang mit ihrem
nationalen Gerichtswesen die erforderlichen Maßnahmen, um
zu gewährleisten, dass immer dann, wenn Personen, die sich
durch die Nichtanwendung des Gleichbehandlungsgrundsatzes
für verletzt halten und bei einem Gericht oder einer anderen
zuständigen Stelle Tatsachen glaubhaft machen, die das
Vorliegen einer unmittelbaren oder mittelbaren Diskriminie-
rung vermuten lassen, es dem Beklagten obliegt zu beweisen,
dass keine Verletzung des Gleichbehandlungsgrundsatzes
vorgelegen hat.

(2) Absatz 1 lässt das Recht der Mitgliedstaaten, eine für den
Kläger günstigere Beweislastregelung vorzusehen, unberührt.

(3) Absatz 1 gilt nicht für Strafverfahren.

(4) Die Absätze 1, 2 und 3 gelten auch für Verfahren gemäß
Artikel 9 Absatz 2.

(5) Die Mitgliedstaaten können davon absehen, Absatz 1 auf
Verfahren anzuwenden, in denen die Ermittlung des Sachver-
halts dem Gericht oder der zuständigen Stelle obliegt.

Artikel 11

Viktimisierung

Die Mitgliedstaaten treffen im Rahmen ihrer nationalen Rechts-
ordnung die erforderlichen Maßnahmen, um die Arbeitnehmer
vor Entlassung oder anderen Benachteiligungen durch den
Arbeitgeber zu schützen, die als Reaktion auf eine Beschwerde
innerhalb des betreffenden Unternehmens oder auf die Einlei-
tung eines Verfahrens zur Durchsetzung des Gleichbehand-
lungsgrundsatzes erfolgen.
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Artikel 12

Unterrichtung

Die Mitgliedstaaten tragen dafür Sorge, dass die gemäß dieser
Richtlinie getroffenen Maßnahmen sowie die bereits geltenden
einschlägigen Vorschriften allen Betroffenen in geeigneter
Form, zum Beispiel am Arbeitsplatz, in ihrem Hoheitsgebiet
bekannt gemacht werden.

Artikel 13

Sozialer Dialog

(1) Die Mitgliedstaaten treffen im Einklang mit den einzel-
staatlichen Gepflogenheiten und Verfahren geeignete
Maßnahmen zur Förderung des sozialen Dialogs zwischen
Arbeitgebern und Arbeitnehmern mit dem Ziel, die Verwirkli-
chung des Gleichbehandlungsgrundsatzes durch Überwachung
der betrieblichen Praxis, durch Tarifverträge, Verhaltenskodizes,
Forschungsarbeiten oder durch einen Austausch von Erfah-
rungen und bewährten Verfahren, voranzubringen.

(2) Soweit vereinbar mit den einzelstaatlichen Gepflogen-
heiten und Verfahren, fordern die Mitgliedstaaten Arbeitgeber
und Arbeitnehmer ohne Eingriff in deren Autonomie auf, auf
geeigneter Ebene Antidiskriminierungsvereinbarungen zu
schließen, die die in Artikel 3 genannten Bereiche betreffen,
soweit diese in den Verantwortungsbereich der Tarifparteien
fallen. Die Vereinbarungen müssen den in dieser Richtlinie
sowie den in den einschlägigen nationalen Durchführungs-
bestimmungen festgelegten Mindestanforderungen entsprechen.

Artikel 14

Dialog mit Nichtregierungsorganisationen

Die Mitgliedstaaten fördern den Dialog mit den jeweiligen
Nichtregierungsorganisationen, die gemäß den einzelstaatlichen
Rechtsvorschriften und Gepflogenheiten ein rechtmäßiges
Interesse daran haben, sich an der Bekämpfung von Diskrimi-
nierung wegen eines der in Artikel 1 genannten Gründe zu
beteiligen, um die Einhaltung des Grundsatzes der Gleichbe-
handlung zu fördern.

KAPITEL III

BESONDERE BESTIMMUNGEN

Artikel 15

Nordirland

(1) Angesichts des Problems, dass eine der wichtigsten Reli-
gionsgemeinschaften Nordirlands im dortigen Polizeidienst
unterrepräsentiert ist, gilt die unterschiedliche Behandlung bei
der Einstellung der Bediensteten dieses Dienstes — auch von
Hilfspersonal — nicht als Diskriminierung, sofern diese unter-
schiedliche Behandlung gemäß den einzelstaatlichen Rechtsvor-
schriften ausdrücklich gestattet ist.

(2) Um eine Ausgewogenheit der Beschäftigungsmöglich-
keiten für Lehrkräfte in Nordirland zu gewährleisten und
zugleich einen Beitrag zur Überwindung der historischen
Gegensätze zwischen den wichtigsten Religionsgemeinschaften
Nordirlands zu leisten, finden die Bestimmungen dieser Richt-
linie über Religion oder Weltanschauung keine Anwendung auf
die Einstellung von Lehrkräften in Schulen Nordirlands, sofern

dies gemäß den einzelstaatlichen Rechtsvorschriften ausdrück-
lich gestattet ist.

KAPITEL IV

SCHLUSSBESTIMMUNGEN

Artikel 16

Einhaltung

Die Mitgliedstaaten treffen die erforderlichen Maßnahmen, um
sicherzustellen, dass

a) die Rechts- und Verwaltungsvorschriften, die dem Gleichbe-
handlungsgrundsatz zuwiderlaufen, aufgehoben werden;

b) die mit dem Gleichbehandlungsgrundsatz nicht zu vereinba-
renden Bestimmungen in Arbeits- und Tarifverträgen,
Betriebsordnungen und Statuten der freien Berufe und der
Arbeitgeber- und Arbeitnehmerorganisationen für nichtig
erklärt werden oder erklärt werden können oder geändert
werden.

Artikel 17

Sanktionen

Die Mitgliedstaaten legen die Sanktionen fest, die bei einem
Verstoß gegen die einzelstaatlichen Vorschriften zur Anwen-
dung dieser Richtlinie zu verhängen sind, und treffen alle erfor-
derlichen Maßnahmen, um deren Durchführung zu gewähr-
leisten. Die Sanktionen, die auch Schadenersatzleistungen an
die Opfer umfassen können, müssen wirksam, verhältnismäßig
und abschreckend sein. Die Mitgliedstaaten teilen diese Bestim-
mungen der Kommission spätestens am 2. Dezember 2003 mit
und melden alle sie betreffenden späteren Änderungen unver-
züglich.

Artikel 18

Umsetzung der Richtlinie

Die Mitgliedstaaten erlassen die erforderlichen Rechts- und
Verwaltungsvorschriften, um dieser Richtlinie spätestens zum
2. Dezember 2003 nachzukommen, oder können den Sozial-
partnern auf deren gemeinsamen Antrag die Durchführung der
Bestimmungen dieser Richtlinie übertragen, die in den Anwen-
dungsbereich von Tarifverträgen fallen. In diesem Fall gewähr-
leisten die Mitgliedstaaten, dass die Sozialpartner spätestens
zum 2. Dezember 2003 im Weg einer Vereinbarung die erfor-
derlichen Maßnahmen getroffen haben; dabei haben die
Mitgliedstaaten alle erforderlichen Maßnahmen zu treffen, um
jederzeit gewährleisten zu können, dass die durch diese Richt-
linie vorgeschriebenen Ergebnisse erzielt werden. Sie setzen die
Kommission unverzüglich davon in Kenntnis.

Um besonderen Bedingungen Rechnung zu tragen, können die
Mitgliedstaaten erforderlichenfalls eine Zusatzfrist von drei
Jahren ab dem 2. Dezember 2003, d. h. insgesamt sechs Jahre,
in Anspruch nehmen, um die Bestimmungen dieser Richtlinie
über die Diskriminierung wegen des Alters und einer Behinde-
rung umzusetzen. In diesem Fall setzen sie die Kommission
unverzüglich davon in Kenntnis. Ein Mitgliedstaat, der die Inan-
spruchnahme dieser Zusatzfrist beschließt, erstattet der
Kommission jährlich Bericht über die von ihm ergriffenen
Maßnahmen zur Bekämpfung der Diskriminierung wegen des
Alters und einer Behinderung und über die Fortschritte, die bei
der Umsetzung der Richtlinie erzielt werden konnten. Die
Kommission erstattet dem Rat jährlich Bericht.
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Wenn die Mitgliedstaaten derartige Vorschriften erlassen,
nehmen sie in den Vorschriften selbst oder durch einen
Hinweis bei der amtlichen Veröffentlichung auf diese Richtlinie
Bezug. Die Mitgliedstaaten regeln die Einzelheiten der Bezug-
nahme.

Artikel 19

Bericht

(1) Bis zum 2. Dezember 2005 und in der Folge alle fünf
Jahre übermitteln die Mitgliedstaaten der Kommission sämt-
liche Informationen, die diese für die Erstellung eines dem
Europäischen Parlament und dem Rat vorzulegenden Berichts
über die Anwendung dieser Richtlinie benötigt.

(2) Die Kommission berücksichtigt in ihrem Bericht in ange-
messener Weise die Standpunkte der Sozialpartner und der
einschlägigen Nichtregierungsorganisationen. Im Einklang mit
dem Grundsatz der systematischen Berücksichtigung geschlech-
terspezifischer Fragen wird ferner in dem Bericht die Auswir-
kung der Maßnahmen auf Frauen und Männer bewertet. Unter
Berücksichtigung der übermittelten Informationen enthält der

Bericht erforderlichenfalls auch Vorschläge für eine Änderung
und Aktualisierung dieser Richtlinie.

Artikel 20

Inkrafttreten

Diese Richtlinie tritt am Tag ihrer Veröffentlichung im Amts-
blatt der Europäischen Gemeinschaften in Kraft.

Artikel 21

Adressaten

Diese Richtlinie ist an die Mitgliedstaaten gerichtet.

Geschehen zu Brüssel am 27. November 2000.

Im Namen des Rates

Der Präsident

É. GUIGOU
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URTEIL DES GERICHTSHOFS (Zweite Kammer)

6. Dezember 2012(*)

„Gleichbehandlung in Beschäftigung und Beruf – Richtlinie 2000/78/EG – Verbot jeder Diskriminierung
wegen des Alters und einer Behinderung – Entlassungsabfindung – Sozialplan, der die Minderung des

Abfindungsbetrags für behinderte Arbeitnehmer bei Entlassung vorsieht“

In der Rechtssache C‑152/11

betreffend ein Vorabentscheidungsersuchen nach Art. 267 AEUV, eingereicht vom Arbeitsgericht
München (Deutschland) mit Entscheidung vom 17. Februar 2011, beim Gerichtshof eingegangen am
28. März 2011, in dem Verfahren

Johann Odar

gegen

Baxter Deutschland GmbH

erlässt

DER GERICHTSHOF (Zweite Kammer)

unter Mitwirkung des Richters A. Rosas in Wahrnehmung der Aufgaben der Präsidentin der Zweiten
Kammer sowie der Richter U. Lõhmus, A. Ó Caoimh, A. Arabadjiev (Berichterstatter) und
C. G. Fernlund,

Generalanwältin: E. Sharpston,

Kanzler: K. Malacek, Verwaltungsrat,

aufgrund des schriftlichen Verfahrens und auf die mündliche Verhandlung vom 18. April 2012,

unter Berücksichtigung der Erklärungen

–        von Herrn Odar, vertreten durch die Rechtsanwälte S. Saller und B. Renkl,

–        der Baxter Deutschland GmbH, vertreten durch Rechtsanwältin C. Grundmann,

–        der deutschen Regierung, vertreten durch T. Henze, J. Möller und N. Graf Vitzthum als
Bevollmächtigte,

–        der Europäischen Kommission, vertreten durch J. Enegren und V. Kreuschitz als
Bevollmächtigte,

nach Anhörung der Schlussanträge der Generalanwältin in der Sitzung vom 12. Juli 2012

folgendes

http://curia.europa.eu/juris/document/document_print.jsf?doclang=DE&text=&pageIndex=0&part=1&mode=lst&docid=131494&occ=first&dir=&cid=1072256#Footnote*
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Urteil

1        Das Vorabentscheidungsersuchen betrifft die Auslegung von Art. 2 und Art. 6 Abs. 1 Unterabs. 2
Buchst. a der Richtlinie 2000/78/EG des Rates vom 27. November 2000 zur Festlegung eines
allgemeinen Rahmens für die Verwirklichung der Gleichbehandlung in Beschäftigung und Beruf (ABl.
L 303, S. 16).

2        Dieses Ersuchen ergeht im Rahmen eines Rechtsstreits zwischen Herrn Odar und seinem früheren
Arbeitgeber, der Baxter Deutschland GmbH (im Folgenden: Baxter), über den Betrag der
Entlassungsabfindung, die er aufgrund des zwischen diesem Unternehmen und dessen Betriebsrat
geschlossenen Vorsorglichen Sozialplans erhalten hat.

 Rechtlicher Rahmen

 Unionsrecht

3        In den Erwägungsgründen 8, 11, 12 und 15 der Richtlinie 2000/78 heißt es:

„(8)      In den vom Europäischen Rat auf seiner Tagung am 10. und 11. Dezember 1999 in Helsinki
vereinbarten beschäftigungspolitischen Leitlinien für 2000 wird die Notwendigkeit unterstrichen,
einen Arbeitsmarkt zu schaffen, der die soziale Eingliederung fördert, indem ein ganzes Bündel
aufeinander abgestimmter Maßnahmen getroffen wird, die darauf abstellen, die Diskriminierung
von benachteiligten Gruppen, wie den Menschen mit Behinderung, zu bekämpfen. Ferner wird
betont, dass der Unterstützung älterer Arbeitnehmer mit dem Ziel der Erhöhung ihres Anteils an
der Erwerbsbevölkerung besondere Aufmerksamkeit gebührt.

…

(11)      Diskriminierungen wegen der Religion oder der Weltanschauung, einer Behinderung, des Alters
oder der sexuellen Ausrichtung können die Verwirklichung der im EG-Vertrag festgelegten Ziele
unterminieren, insbesondere die Erreichung eines hohen Beschäftigungsniveaus und eines hohen
Maßes an sozialem Schutz, die Hebung des Lebensstandards und der Lebensqualität, den
wirtschaftlichen und sozialen Zusammenhalt, die Solidarität sowie die Freizügigkeit.

(12)      Daher sollte jede unmittelbare oder mittelbare Diskriminierung wegen der Religion oder der
Weltanschauung, einer Behinderung, des Alters oder der sexuellen Ausrichtung in den von der
Richtlinie abgedeckten Bereichen gemeinschaftsweit untersagt werden. …

…

(15)      Die Beurteilung von Tatbeständen, die auf eine unmittelbare oder mittelbare Diskriminierung
schließen lassen, obliegt den einzelstaatlichen gerichtlichen Instanzen oder anderen zuständigen
Stellen nach den einzelstaatlichen Rechtsvorschriften oder Gepflogenheiten; in diesen
einzelstaatlichen Vorschriften kann insbesondere vorgesehen sein, dass mittelbare
Diskriminierung mit allen Mitteln, einschließlich statistischer Beweise, festzustellen ist.“

4        Gemäß Art. 1 der Richtlinie ist ihr „Zweck … die Schaffung eines allgemeinen Rahmens zur
Bekämpfung der Diskriminierung wegen der Religion oder der Weltanschauung, einer Behinderung, des
Alters oder der sexuellen Ausrichtung in Beschäftigung und Beruf im Hinblick auf die Verwirklichung
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des Grundsatzes der Gleichbehandlung in den Mitgliedstaaten“.

5        Die Abs. 1 und 2 von Art. 2 („Der Begriff ‚Diskriminierung‘“) der Richtlinie sehen vor:

„(1)      Im Sinne dieser Richtlinie bedeutet ‚Gleichbehandlungsgrundsatz‘, dass es keine unmittelbare
oder mittelbare Diskriminierung wegen eines der in Artikel 1 genannten Gründe geben darf.

(2)      Im Sinne des Absatzes 1

a)      liegt eine unmittelbare Diskriminierung vor, wenn eine Person wegen eines der in Artikel 1
genannten Gründe in einer vergleichbaren Situation eine weniger günstige Behandlung erfährt, als
eine andere Person erfährt, erfahren hat oder erfahren würde;

b)      liegt eine mittelbare Diskriminierung vor, wenn dem Anschein nach neutrale Vorschriften,
Kriterien oder Verfahren Personen mit einer bestimmten Religion oder Weltanschauung, einer
bestimmten Behinderung, eines bestimmten Alters oder mit einer bestimmten sexuellen
Ausrichtung gegenüber anderen Personen in besonderer Weise benachteiligen können, es sei
denn:

i)      diese Vorschriften, Kriterien oder Verfahren sind durch ein rechtmäßiges Ziel sachlich
gerechtfertigt, und die Mittel sind zur Erreichung dieses Ziels angemessen und erforderlich,
oder

ii)      der Arbeitgeber oder jede Person oder Organisation, auf die diese Richtlinie Anwendung
findet, ist im Falle von Personen mit einer bestimmten Behinderung aufgrund des
einzelstaatlichen Rechts verpflichtet, geeignete Maßnahmen entsprechend den in Artikel 5
enthaltenen Grundsätzen vorzusehen, um die sich durch diese Vorschrift, dieses Kriterium
oder dieses Verfahren ergebenden Nachteile zu beseitigen.“

6        Art. 3 („Geltungsbereich“) der Richtlinie 2000/78 bestimmt in Abs. 1:

„Im Rahmen der auf die Gemeinschaft übertragenen Zuständigkeiten gilt diese Richtlinie für alle
Personen in öffentlichen und privaten Bereichen, einschließlich öffentlicher Stellen, in Bezug auf

…

c)      die Beschäftigungs- und Arbeitsbedingungen, einschließlich der Entlassungsbedingungen und des
Arbeitsentgelts;

…“

7        Art. 6 („Gerechtfertigte Ungleichbehandlung wegen des Alters“) der Richtlinie sieht in Abs. 1 vor:

„Ungeachtet des Artikels 2 Absatz 2 können die Mitgliedstaaten vorsehen, dass Ungleichbehandlungen
wegen des Alters keine Diskriminierung darstellen, sofern sie objektiv und angemessen sind und im
Rahmen des nationalen Rechts durch ein legitimes Ziel, worunter insbesondere rechtmäßige Ziele aus
den Bereichen Beschäftigungspolitik, Arbeitsmarkt und berufliche Bildung zu verstehen sind,
gerechtfertigt sind und die Mittel zur Erreichung dieses Ziels angemessen und erforderlich sind.

Derartige Ungleichbehandlungen können insbesondere Folgendes einschließen:

a)      die Festlegung besonderer Bedingungen für den Zugang zur Beschäftigung und zur beruflichen
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Bildung sowie besonderer Beschäftigungs- und Arbeitsbedingungen, einschließlich der
Bedingungen für Entlassung und Entlohnung, um die berufliche Eingliederung von Jugendlichen,
älteren Arbeitnehmern und Personen mit Fürsorgepflichten zu fördern oder ihren Schutz
sicherzustellen;

…“

8        Art. 16 der Richtlinie bestimmt:

„Die Mitgliedstaaten treffen die erforderlichen Maßnahmen, um sicherzustellen, dass

a)      die Rechts- und Verwaltungsvorschriften, die dem Gleichbehandlungsgrundsatz zuwiderlaufen,
aufgehoben werden;

b)      die mit dem Gleichbehandlungsgrundsatz nicht zu vereinbarenden Bestimmungen in Arbeits- und
Tarifverträgen … für nichtig erklärt werden oder erklärt werden können oder geändert werden.“

 Deutsches Recht

 Deutsche Rechtsvorschriften

9        Die Richtlinie 2000/78 wurde durch das Allgemeine Gleichbehandlungsgesetz vom 14. August 2006
(BGBl I S. 1897, im Folgenden: AGG) in die deutsche Rechtsordnung umgesetzt. § 1 („Ziel des
Gesetzes“) AGG sieht vor:

„Ziel des Gesetzes ist, Benachteiligungen aus Gründen der Rasse oder wegen der ethnischen Herkunft,
des Geschlechts, der Religion oder Weltanschauung, einer Behinderung, des Alters oder der sexuellen
Identität zu verhindern oder zu beseitigen.“

10      § 10 („Zulässige unterschiedliche Behandlung wegen des Alters“) AGG bestimmt:

„Ungeachtet des § 8 ist eine unterschiedliche Behandlung wegen des Alters auch zulässig, wenn sie
objektiv und angemessen und durch ein legitimes Ziel gerechtfertigt ist. Die Mittel zur Erreichung dieses
Ziels müssen angemessen und erforderlich sein. Derartige unterschiedliche Behandlungen können
insbesondere Folgendes einschließen:

…

6.      Differenzierungen von Leistungen in Sozialplänen im Sinne des Betriebsverfassungsgesetzes,
wenn die Parteien eine nach Alter oder Betriebszugehörigkeit gestaffelte Abfindungsregelung
geschaffen haben, in der die wesentlich vom Alter abhängenden Chancen auf dem Arbeitsmarkt
durch eine verhältnismäßig starke Betonung des Lebensalters erkennbar berücksichtigt worden
sind, oder Beschäftigte von den Leistungen des Sozialplans ausgeschlossen haben, die
wirtschaftlich abgesichert sind, weil sie, gegebenenfalls nach Bezug von Arbeitslosengeld,
rentenberechtigt sind.“

11      Die §§ 111 bis 113 des Betriebsverfassungsgesetzes in der Fassung vom 25. September 2001
(BGBl. I S. 2518) schreiben Maßnahmen vor, die zur Milderung der für Arbeitnehmer aus der
Umstrukturierung eines Unternehmens entstehenden Nachteile zu ergreifen sind. Arbeitgeber und
Betriebsräte sind verpflichtet, zu diesem Zweck Sozialpläne abzuschließen.

12      § 112 („Interessenausgleich über die Betriebsänderung, Sozialplan“) des Betriebsverfassungsgesetzes
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sieht in Abs. 1 vor:

„Kommt zwischen Unternehmer und Betriebsrat ein Interessenausgleich über die geplante
Betriebsänderung zustande, so ist dieser schriftlich niederzulegen und vom Unternehmer und Betriebsrat
zu unterschreiben. Das Gleiche gilt für eine Einigung über den Ausgleich oder die Milderung der
wirtschaftlichen Nachteile, die den Arbeitnehmern infolge der geplanten Betriebsänderung entstehen
(Sozialplan). Der Sozialplan hat die Wirkung einer Betriebsvereinbarung. …“

13      Gemäß § 127 des Dritten Buches des Sozialgesetzbuchs erfolgt die Zahlung von Regelarbeitslosengeld
für eine begrenzte Dauer, die vom Alter des Arbeitnehmers und der Länge des Zeitraums abhängt, in
dem Beiträge geleistet wurden. Ein Arbeitnehmer hat vor Vollendung des 50. Lebensjahrs Anspruch
auf Arbeitslosengeld in Höhe von 12 Monatsgehältern, nach Vollendung des 50. Lebensjahrs in Höhe
von 15 Monatsgehältern, nach Vollendung des 55. Lebensjahrs in Höhe von 18 Monatsgehältern und
mit Vollendung des 58. Lebensjahrs in Höhe von 24 Monatsgehältern.

 Vorsorglicher Sozialplan und Ergänzender Sozialplan

14      Baxter schloss mit dem Gesamtbetriebsrat am 30. April 2004 einen Vorsorglichen Sozialplan. In § 6
Abs. 1 Punkte 1.1 bis 1.5 dieses Plans heißt es:

„1.      Abfindungen bei Beendigung des Arbeitsverhältnisses (außer ‚Frühverrentung‘)

1.1      Mitarbeitern, denen trotz aller Bemühungen kein zumutbarer Arbeitsplatz bei Baxter in
Deutschland angeboten werden kann, bei denen auch eine vorzeitige Beendigung des
Arbeitsverhältnisses nach § 5 nicht in Frage kommt und die das Unternehmen verlassen (durch
betriebsbedingte Kündigung oder einvernehmliche Beendigung), erhalten eine zu versteuernde
Bruttoabfindung in Euro nach folgender Formel:

Abfindung = Altersfaktor x Betriebszugehörigkeit x Bruttomonatsentgelt [im Folgenden:
Standardformel]

1.2      Altersfaktorentabelle

Lebens-
alter

Alters-
faktor

Lebens-
alter

Alters-
faktor

Lebens-
alter

Alters-
faktor

Lebens-
alter

Alters-
faktor

Lebens-
alter

Alters-
faktor

18 0,35 28 0,60 38 1,05 48 1,30 58 1,70

19 0,35 29 0,60 39 1,05 49 1,35 59 1,50

20 0,35 30 0,70 40 1,10 50 1,40 60 1,30

21 0,35 31 0,70 41 1,10 51 1,45 61 1,10

22 0,40 32 0,80 42 1,15 52 1,50 62 0,90

23 0,40 33 0,80 43 1,15 53 1,55 63 0,60

24 0,40 34 0,90 44 1,20 54 1,60 64 0,30

25 0,40 35 0,90 45 1,20 55 1,65   
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26 0,50 36 1,00 46 1,25 56 1,70   

27 0,50 37 1,00 47 1,25 57 1,70   

…

1.5      Bei Mitarbeitern, die älter als 54 Jahre sind und betriebsbedingt gekündigt werden oder
einvernehmlich das Arbeitsverhältnis beenden, wird die gemäß § 6 Abs. 1 Punkt 1.1 errechnete
Abfindung folgender Berechnung gegenübergestellt:

Monate bis zum frühestmöglichen Renteneintritt x 0,85 x Bruttomonatsentgelt [im Folgenden:
Sonderformel]

Sollte die [Standardformel-Abfindung] größer sein als die [Sonderformel-Abfindung], so kommt
die geringere Summe zur Auszahlung. Diese geringere Summe darf jedoch die Hälfte der
[Standardformel-Abfindung] nicht unterschreiten.

Ist das Ergebnis [der Sonderformel] gleich null, kommt die Hälfte der [Standardformel-
Abfindung] zur Auszahlung.“

15      Am 13. März 2008 schloss Baxter mit dem Gesamtbetriebsrat einen Ergänzenden Sozialplan. In § 7
dieses Plans, der die Abfindungen betrifft, heißt es:

„Mitarbeiter, die in den Geltungsbereich dieses Sozialplans fallen und deren Arbeitsverhältnis wegen
der Betriebsänderung endet, erhalten die folgenden Leistungen:

7.1      Abfindung. Die Mitarbeiter erhalten die einmalige Abfindung, die sich aus § 6 [Abs.] 1 des
Vorsorglichen Sozialplans ergibt.

7.2      Klarstellung. Zu § 6 [Punkt] 1.5 des Vorsorglichen Sozialplans einigen sich die Parteien auf
folgende Klarstellung: Unter ‚frühestmöglichem Renteneintritt‘ wird verstanden der Zeitpunkt, zu
dem der Mitarbeiter erstmals eine der gesetzlichen Altersrenten, auch eine solche mit Abschlägen
wegen vorzeitiger Inanspruchnahme, in Anspruch nehmen kann.

…“

 Ausgangsverfahren und Vorlagefragen

16      Der Kläger des Ausgangsverfahrens, Herr Odar, ist österreichischer Staatsangehöriger und 1950
geboren. Er ist verheiratet, hat zwei unterhaltsberechtigte Kinder und ist als Schwerbehinderter
anerkannt; der Grad seiner Behinderung beträgt 50 %. Herr Odar war seit dem 17. April 1979 bei
Baxter bzw. deren Rechtsvorgängerinnen beschäftigt, zuletzt als Marketing-Manager.

17      Baxter kündigte das Arbeitsverhältnis von Herrn Odar mit Schreiben vom 25. April 2008 und bot ihm
die Fortführung des Arbeitsverhältnisses am Standort München-Unterschleißheim (Deutschland) an.
Herr Odar nahm dieses Angebot an und beschloss dann, seinerseits zum 31. Dezember 2009 zu
kündigen, nachdem die Parteien vereinbart hatten, dass diese Kündigung seinen Abfindungsanspruch
nicht schmälern werde.
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18      Wie sich aus der Vorlageentscheidung ergibt, hat Herr Odar gegenüber der Deutschen
Rentenversicherung mit Vollendung des 65. Lebensjahrs, d. h. ab dem 1. August 2015, Anspruch auf
eine Regelaltersrente und mit Vollendung des 60. Lebensjahrs, d. h. ab dem 1. August 2010, Anspruch
auf eine Altersrente für Schwerbehinderte.

19      Baxter zahlte Herrn Odar aufgrund des Vorsorglichen Sozialplans eine Bruttoabfindung in Höhe von
308 253,31 Euro. Nach der Standardformel hätte die ihm zu zahlende Abfindung 616 506,63 Euro
brutto betragen. Ausgehend von einem frühestmöglichen Renteneintritt nach der Sonderformel, d. h.
zum 1. August 2010, errechnete Baxter eine Abfindung in Höhe von 197 199,09 Euro brutto. Sie
zahlte ihm daher den garantierten Mindestbetrag, der der Hälfte von 616 506,63 Euro entspricht.

20      Mit Schreiben vom 30. Juni 2010 erhob Herr Odar beim Arbeitsgericht München Klage. Er
beantragte, Baxter zur Zahlung einer weiteren Bruttoabfindung in Höhe von 271 988,22 Euro zu
verurteilen. Dieser Betrag entspricht der Differenz zwischen der ihm tatsächlich gezahlten Abfindung
und dem Betrag, den er erhalten hätte, wenn er bei gleicher Dauer der Betriebszugehörigkeit zum
Zeitpunkt der Beendigung seines Arbeitsverhältnisses 54 Jahre alt gewesen wäre. Herr Odar ist der
Ansicht, dass er durch die Berechnung der im Vorsorglichen Sozialplan vorgesehenen Abfindung
wegen seines Alters und seiner Behinderung benachteiligt werde.

21      Das vorlegende Gericht fragt sich, ob § 10 Satz 3 Nr. 6 AGG und die Regelung des § 6 Abs. 1
Punkt 1.5 des Vorsorglichen Sozialplans mit der Richtlinie 2000/78 vereinbar sind. Es führt aus, wenn
die erste dieser beiden nationalen Bestimmungen nicht im Einklang mit dem Unionsrecht stehe und
daher keine Anwendung finde, sei der von Herrn Odar bei ihm erhobenen Klage stattzugeben. Die
Regelung der zweiten Bestimmung könne nämlich nicht auf eine mit dieser Richtlinie unvereinbare
Vorschrift gestützt werden.

22      Unter diesen Umständen hat das Arbeitsgericht München beschlossen, das Verfahren auszusetzen und
dem Gerichtshof folgende Fragen zur Vorabentscheidung vorzulegen:

1.      Verstößt eine innerstaatliche Regelung, die vorsieht, dass eine unterschiedliche Behandlung
wegen des Alters zulässig sein kann, wenn die Betriebsparteien im Rahmen eines betrieblichen
Systems der sozialen Sicherheit Beschäftigte von den Leistungen des Sozialplans ausgeschlossen
haben, die wirtschaftlich abgesichert sind, weil sie, gegebenenfalls nach Bezug von
Arbeitslosengeld, rentenberechtigt sind, gegen das Verbot der Altersdiskriminierung gemäß
Art. 1 und Art. 16 der Richtlinie 2000/78, oder ist eine solche Ungleichbehandlung gemäß Art. 6
Abs. 1 Unterabs. 2 Buchst. a der Richtlinie gerechtfertigt?

2.      Verstößt eine innerstaatliche Regelung, die vorsieht, dass eine unterschiedliche Behandlung
wegen des Alters zulässig sein kann, wenn die Betriebsparteien im Rahmen eines betrieblichen
Systems der sozialen Sicherheit Beschäftigte von den Leistungen des Sozialplans ausgeschlossen
haben, die wirtschaftlich abgesichert sind, weil sie, gegebenenfalls nach Bezug von
Arbeitslosengeld, rentenberechtigt sind, gegen das Verbot der Diskriminierung wegen einer
Behinderung gemäß Art. 1 und Art. 16 der Richtlinie 2000/78?

3.      Verstößt eine Regelung eines betrieblichen Systems der sozialen Sicherheit, die vorsieht, dass bei
Mitarbeitern, die älter als 54 Jahre sind und betriebsbedingt gekündigt werden, eine alternative
Berechnung der Abfindung auf Grundlage des frühestens möglichen Rentenbeginns
vorgenommen wird und im Vergleich zur reguläreren Berechnungsmethode, welche insbesondere
an die Dauer der Betriebszugehörigkeit anknüpft, der geringere Abfindungsbetrag, jedoch
mindestens die Hälfte der regulären Abfindungssumme, zu zahlen ist, gegen das Verbot der



1/16/13 InfoCuria

curia.europa.eu/juris/document/document_print.jsf?doclang=DE&text=&pageIndex=0&part=1&mode=lst&docid=131494&occ=first&dir=&cid=1072256 8/15

Altersdiskriminierung gemäß Art. 1 und Art. 16 der Richtlinie 2000/78, oder ist eine solche
Ungleichbehandlung gemäß Art. 6 Abs. 1 Unterabs. 2 Buchst. a der Richtlinie gerechtfertigt?

4.      Verstößt eine Regelung eines betrieblichen Systems der sozialen Sicherheit, die vorsieht, dass bei
Mitarbeitern, die älter als 54 Jahre sind und betriebsbedingt gekündigt werden, eine alternative
Berechnung der Abfindung auf Grundlage des frühestens möglichen Rentenbeginns
vorgenommen wird und im Vergleich zur reguläreren Berechnungsmethode, welche insbesondere
an die Dauer der Betriebszugehörigkeit anknüpft, der geringere Abfindungsbetrag, jedoch
mindestens die Hälfte der regulären Abfindungssumme, zu zahlen ist und bei der alternativen
Berechnungsmethode auf eine Altersrente wegen einer Behinderung abgestellt wird, gegen das
Verbot der Diskriminierung wegen einer Behinderung gemäß Art. 1 und Art. 16 der Richtlinie
2000/78?

 Zu den Vorlagefragen

 Zu den ersten beiden Fragen

23      Mit seinen ersten beiden Fragen, die zusammen zu prüfen sind, möchte das vorlegende Gericht wissen,
ob Art. 2 Abs. 2 und Art. 6 Abs. 1 der Richtlinie 2000/78 dahin auszulegen sind, dass sie einer
innerstaatlichen Regelung entgegenstehen, die vorsieht, dass eine unterschiedliche Behandlung wegen
des Alters zulässig sein kann, wenn die Betriebsparteien im Rahmen eines betrieblichen Systems der
sozialen Sicherheit Beschäftigte von den Leistungen des Sozialplans ausgeschlossen haben, die
wirtschaftlich abgesichert sind, weil sie, gegebenenfalls nach Bezug von Arbeitslosengeld,
rentenberechtigt sind.

24      In diesem Zusammenhang ist sogleich auf die ständige Rechtsprechung des Gerichtshofs hinzuweisen,
nach der eine Vermutung für die Entscheidungserheblichkeit der Vorlagefragen des nationalen Gerichts
spricht, die es zur Auslegung des Unionsrechts in dem rechtlichen und tatsächlichen Rahmen stellt, den
es in eigener Verantwortung festgelegt und dessen Richtigkeit der Gerichtshof nicht zu prüfen hat. Der
Gerichtshof darf die Entscheidung über ein Ersuchen eines nationalen Gerichts nur dann verweigern,
wenn die erbetene Auslegung des Unionsrechts offensichtlich in keinem Zusammenhang mit der Realität
oder dem Gegenstand des Ausgangsrechtsstreits steht, wenn das Problem hypothetischer Natur ist
oder wenn der Gerichtshof nicht über die tatsächlichen und rechtlichen Angaben verfügt, die für eine
zweckdienliche Beantwortung der ihm vorgelegten Fragen erforderlich sind (vgl. u. a. Urteile vom 22.
Juni 2010, Melki und Abdeli, C‑188/10 und C‑189/10, Slg. 2010, I‑5667, Randnr. 27, vom 29. März
2012, SAG ELV Slovensko u. a., C‑599/10, noch nicht in der amtlichen Sammlung veröffentlicht,
Randnr. 15, sowie vom 12. Juli 2012, VALE Építési, C‑378/10, noch nicht in der amtlichen Sammlung
veröffentlicht, Randnr. 18).

25      Genau dies ist hier der Fall.

26      Die ersten beiden Fragen beruhen nämlich auf der Prämisse von § 10 Satz 3 Nr. 6 AGG, dass die
Betriebsparteien Beschäftigte von den Leistungen des Sozialplans ausschließen, die wirtschaftlich
abgesichert sind, weil sie, gegebenenfalls nach Bezug von Arbeitslosengeld, rentenberechtigt sind.

27      In der Vorlageentscheidung deutet jedoch nichts darauf hin, dass das Ausgangsverfahren einen solchen
Fall betrifft. Das vorlegende Gericht hat vielmehr ausgeführt, dass Arbeitnehmer, die kurz vor dem
Renteneintritt stünden, nach dem Vorsorglichen Sozialplan, im Unterschied zu der in der AGG-
Bestimmung vorgesehenen Möglichkeit, nicht von der Entlassungsabfindung ausgeschlossen werden



1/16/13 InfoCuria

curia.europa.eu/juris/document/document_print.jsf?doclang=DE&text=&pageIndex=0&part=1&mode=lst&docid=131494&occ=first&dir=&cid=1072256 9/15

könnten und der Anspruch des Arbeitnehmers auf Arbeitslosengeld auch nicht berücksichtigt werde.
Wie aus den Akten hervorgeht, hat Herr Odar eine Entlassungsabfindung erhalten, die jedoch gemäß
§ 6 Abs. 1 Punkt 1.5 des Vorsorglichen Sozialplans in Verbindung mit § 7 Punkt 7.2 des Ergänzenden
Sozialplans gemindert wurde, was er mit seiner Klage beim genannten Gericht angreift.

28      Die Frage der Vereinbarkeit von § 10 Satz 3 Nr. 6 AGG mit der Richtlinie 2000/78 hat daher im
Hinblick auf den Gegenstand des Ausgangsverfahrens offensichtlich abstrakten und rein hypothetischen
Charakter.

29      Deshalb sind die erste und die zweite vom vorlegenden Gericht gestellte Frage nicht zu beantworten.

 Zur dritten Frage

30      Mit seiner dritten Frage möchte das vorlegende Gericht wissen, ob Art. 2 Abs. 2 und Art. 6 Abs. 1
der Richtlinie 2000/78 dahin auszulegen sind, dass sie einer Regelung eines betrieblichen Systems der
sozialen Sicherheit entgegenstehen, die vorsieht, dass bei Mitarbeitern, die älter als 54 Jahre sind und
denen betriebsbedingt gekündigt wird, die ihnen zustehende Abfindung auf der Grundlage des
frühestmöglichen Rentenbeginns berechnet wird und diesen Arbeitnehmern im Vergleich zur
Standardberechnungsmethode, nach der sich die Abfindung insbesondere nach der Dauer der
Betriebszugehörigkeit richtet, eine geringere als die sich nach der Standardmethode ergebende
Abfindungssumme, mindestens jedoch die Hälfte dieser Summe, zu zahlen ist.

31      Was zunächst die Frage betrifft, ob die im Ausgangsverfahren in Rede stehende innerstaatliche
Regelung in den Geltungsbereich der Richtlinie 2000/78 fällt, ist darauf hinzuweisen, dass diese
Richtlinie, wie sich sowohl aus ihrem Titel und ihren Erwägungsgründen als auch aus ihrem Inhalt und
ihrer Zielsetzung ergibt, einen allgemeinen Rahmen schaffen soll, der gewährleistet, dass jede Person „in
Beschäftigung und Beruf“ gleichbehandelt wird, indem ihr ein wirksamer Schutz vor Diskriminierungen
aus einem der in Art. 1 der Richtlinie genannten Gründe – darunter auch das Alter – geboten wird.

32      Im Einzelnen ergibt sich aus Art. 3 Abs. 1 Buchst. c der Richtlinie 2000/78, dass diese im Rahmen der
auf die Europäische Union übertragenen Zuständigkeiten „für alle Personen in öffentlichen und privaten
Bereichen, einschließlich öffentlicher Stellen“, u. a. in Bezug auf „die Beschäftigungs- und
Arbeitsbedingungen, einschließlich der Entlassungsbedingungen und des Arbeitsentgelts“ gilt.

33      § 6 Abs. 1 Punkt 1.5 des Vorsorglichen Sozialplans sieht für Arbeitnehmer, die älter als 54 Jahre sind,
eine Minderung des Abfindungsbetrags bei Entlassung vor und betrifft somit die
Entlassungsbedingungen dieser Arbeitnehmer im Sinne von Art. 3 Abs. 1 Buchst. c der Richtlinie
2000/78. Eine solche innerstaatliche Bestimmung fällt daher in den Geltungsbereich dieser Richtlinie.

34      Wie sich aus der ständigen Rechtsprechung des Gerichtshofs ergibt, müssen die Sozialpartner, wenn
sie Maßnahmen treffen, die in den Geltungsbereich der das Verbot der Diskriminierung wegen des
Alters für Beschäftigung und Beruf konkretisierenden Richtlinie 2000/78 fallen, unter Beachtung dieser
Richtlinie vorgehen (Urteile vom 13. September 2011, Prigge u. a., C‑447/09, noch nicht in der
amtlichen Sammlung veröffentlicht, Randnr. 48, sowie vom 7. Juni 2012, Tyrolean Airways Tiroler
Luftfahrt, C‑132/11, noch nicht in der amtlichen Sammlung veröffentlicht, Randnr. 22).

35      Zur Frage, ob die im Ausgangsverfahren in Rede stehende Regelung eine Ungleichbehandlung wegen
des Alters im Sinne von Art. 2 Abs. 1 der Richtlinie 2000/78 enthält, ist festzustellen, dass § 6 Abs. 1
Punkt 1.5 des Vorsorglichen Sozialplans für Arbeitnehmer, die älter als 54 Jahre sind und denen
betriebsbedingt gekündigt wird oder die das Arbeitsverhältnis einvernehmlich beenden, zur Folge hat,
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dass die Standardformel-Abfindung der Sonderformel-Abfindung gegenübergestellt wird. Dem
betroffenen Arbeitnehmer wird der geringere Betrag gewährt; er hat jedoch die Garantie, einen der
Hälfte der Standardformel-Abfindung entsprechenden Betrag zu erhalten.

36      Nach diesen Bestimmungen wurde Herrn Odar ein Betrag von 308 357,10 Euro gezahlt, der der
Hälfte der Standardformel-Abfindung entspricht. Wenn Herr Odar bei seiner Entlassung 54 Jahre alt
gewesen wäre, hätte er, unter sonst gleichen Umständen, Anspruch auf eine Abfindung in Höhe von
580 357,10 Euro gehabt. Dass er älter als 54 Jahre war, hat daher zur Anwendung der
Vergleichsmethode und zur Zahlung eines geringeren als des Betrags geführt, auf den er Anspruch
gehabt hätte, wenn er dieses Alter noch nicht überschritten gehabt hätte. Die im Vorsorglichen
Sozialplan vorgesehene Berechnungsmethode bei betriebsbedingter Kündigung stellt somit eine
unmittelbar auf dem Alter beruhende Ungleichbehandlung dar.

37      Es ist zu prüfen, ob diese Ungleichbehandlung gemäß Art. 6 Abs. 1 Unterabs. 1 der Richtlinie
2000/78 gerechtfertigt werden kann. Nach dieser Bestimmung stellt nämlich eine Ungleichbehandlung
wegen des Alters keine Diskriminierung dar, sofern sie objektiv und angemessen ist und im Rahmen
des nationalen Rechts durch ein legitimes Ziel, worunter insbesondere rechtmäßige Ziele aus den
Bereichen Beschäftigungspolitik, Arbeitsmarkt und berufliche Bildung zu verstehen sind, gerechtfertigt
ist und die Mittel zur Erreichung dieses Ziels angemessen und erforderlich sind.

38      Zum Ziel der im Ausgangsverfahren in Rede stehenden nationalen Maßnahmen führt das vorlegende
Gericht aus, dass der Wortlaut des § 6 Abs. 1 Punkt 1.5 des Vorsorglichen Sozialplans keinen
Hinweis auf die verfolgten Ziele enthalte. Aus den dem Gerichtshof vorgelegten Akten geht jedoch
hervor, dass diese mit dem Ziel der Regelung des § 10 Satz 3 Nr. 6 AGG übereinstimmen. Wie das
vorlegende Gericht ausführt, müssen die von den Sozialpartnern im Rahmen des Sozialplans gewählten
Modalitäten geeignet sein, das in dieser Bestimmung des AGG genannte Ziel tatsächlich zu fördern, und
dürfen die Interessen der benachteiligten Altersgruppen nicht unverhältnismäßig beeinträchtigen.

39      Gemäß § 112 des Betriebsverfassungsgesetzes in der Fassung vom 25. September 2001 sei es Sinn
und Zweck eines Sozialplans, die Folgen struktureller Veränderungen im betreffenden Unternehmen
auszugleichen oder zu verringern. In ihren schriftlichen Erklärungen hat die deutsche Regierung hierzu
ausgeführt, dass Abfindungen aufgrund eines Vorsorglichen Sozialplans nicht spezifisch darauf gerichtet
seien, die Wiedereingliederung in das Erwerbsleben zu erleichtern.

40      Eine Differenzierung nach dem Alter bei Abfindungen aufgrund eines Vorsorglichen Sozialplans
verfolge ein Ziel, das auf der Feststellung beruhe, dass, weil es um in der Zukunft liegende
wirtschaftliche Nachteile gehe, bestimmte Arbeitnehmer, bei denen solche sich aus dem Verlust ihres
Arbeitsplatzes ergebenden Nachteile nicht oder weniger als bei anderen einträten, generell von diesen
Ansprüchen ausgeschlossen werden könnten.

41      Die deutsche Regierung betont in diesem Zusammenhang, ein Sozialplan müsse die Verteilung
begrenzter Mittel so vorsehen, dass er seine „Überbrückungsfunktion“ in Bezug auf alle Arbeitnehmer
und nicht nur die älteren erfülle. Ein solcher Plan dürfe grundsätzlich nicht dazu führen, den Fortbestand
des Unternehmens oder die verbleibenden Arbeitsplätze zu gefährden. § 10 Satz 3 Nr. 6 AGG erlaube
es auch, die Möglichkeiten eines Missbrauchs zu begrenzen, der darin bestünde, dass ein Arbeitnehmer
eine Abfindung bezöge, die dazu bestimmt sei, ihn bei seiner Suche nach einer neuen Beschäftigung zu
unterstützen, obwohl er in den Ruhestand trete.

42      Die innerstaatliche Bestimmung bezwecke daher die Gewährung eines Ausgleichs für die Zukunft, den
Schutz der jüngeren Arbeitnehmer sowie die Unterstützung bei ihrer beruflichen Wiedereingliederung
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und trage zugleich der Notwendigkeit einer gerechten Verteilung der begrenzten finanziellen Mittel eines
Sozialplans Rechnung.

43      Solche Ziele können, als Ausnahme vom Grundsatz des Verbots der Diskriminierung wegen des
Alters, u. a. Ungleichbehandlungen in Zusammenhang mit der „Festlegung besonderer Beschäftigungs-
und Arbeitsbedingungen, einschließlich der Bedingungen für Entlassung und Entlohnung, um die
berufliche Eingliederung von Jugendlichen [und] älteren Arbeitnehmern … zu fördern oder ihren Schutz
sicherzustellen“, im Sinne von Art. 6 Abs. 1 Unterabs. 2 der Richtlinie 2000/78 rechtfertigen.

44      Darüber hinaus ist das Ziel, zu vermeiden, dass eine Entlassungsabfindung Personen zugutekommt, die
keine neue Stelle suchen, sondern ein Ersatzeinkommen in Form einer Altersrente beziehen wollen, als
legitim anzusehen (vgl. in diesem Sinne Urteil vom 12. Oktober 2010, Ingeniørforeningen i Danmark,
C‑499/08, Slg. 2010, I‑9343, Randnr. 44).

45      Unter diesen Umständen ist anzuerkennen, dass Ziele wie die mit § 6 Abs. 1 Punkt 1.5 des
Vorsorglichen Sozialplans verfolgten grundsätzlich eine Ungleichbehandlung wegen des Alters, wie in
Art. 6 Abs. 1 Unterabs. 1 der Richtlinie 2000/78 vorgesehen, als „objektiv und angemessen“ „im
Rahmen des nationalen Rechts“ rechtfertigen können.

46      Ferner muss geprüft werden, ob die zur Erreichung dieser Ziele eingesetzten Mittel angemessen und
erforderlich sind und ob sie nicht über das zur Erreichung des verfolgten Ziels Erforderliche
hinausgehen.

47      In diesem Zusammenhang ist darauf hinzuweisen, dass die Mitgliedstaaten und gegebenenfalls die
Sozialpartner auf nationaler Ebene über einen weiten Ermessensspielraum nicht nur bei der
Entscheidung über die Verfolgung eines bestimmten sozial- und beschäftigungspolitischen Ziels, sondern
auch bei der Festlegung der für seine Erreichung geeigneten Maßnahmen verfügen (vgl. in diesem Sinne
Urteil vom 5. Juli 2012, Hörnfeldt, C‑141/11, noch nicht in der amtlichen Sammlung veröffentlicht,
Randnr. 32).

48      Zur Angemessenheit der in Rede stehenden Bestimmungen des Vorsorglichen Sozialplans und des
Ergänzenden Sozialplans ist festzustellen, dass die Minderung des Abfindungsbetrags bei Entlassung,
den Arbeitnehmer erhalten, die zum Zeitpunkt ihrer Entlassung wirtschaftlich abgesichert sind, im
Hinblick auf das Ziel solcher Sozialpläne, aufgrund ihrer begrenzten finanziellen Mittel Arbeitnehmer, für
die sich der Übergang in eine neue Beschäftigung als schwierig erweist, stärker zu schützen, nicht
unangemessen erscheint.

49      Somit erscheint eine Bestimmung wie § 6 Abs. 1 Punkt 1.5 des Vorsorglichen Sozialplans nicht
offensichtlich unangemessen, um das legitime Ziel einer Beschäftigungspolitik wie der vom deutschen
Gesetzgeber verfolgten zu erreichen.

50      Zur Erforderlichkeit dieser Bestimmungen ist zwar festzustellen, dass gemäß § 7 Punkt 7.2 des
Ergänzenden Sozialplans der frühestmögliche Renteneintritt im Sinne von § 6 Abs. 1 Punkt 1.5 des
Vorsorglichen Sozialplans dem Zeitpunkt entspricht, zu dem der Mitarbeiter erstmals eine der
gesetzlichen Altersrenten, auch eine solche mit Abschlägen wegen vorzeitiger Inanspruchnahme, in
Anspruch nehmen kann.

51      Wie in Randnr. 27 des vorliegenden Urteils festgestellt, sieht der Vorsorgliche Sozialplan für diese
Arbeitnehmer jedoch lediglich die Minderung des Abfindungsbetrags bei Entlassung vor.

52      Dabei entspricht zum einen die Abfindung für den betroffenen Arbeitnehmer gemäß § 6 Punkt 1.5 des
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Vorsorglichen Sozialplans dem geringeren nach der Standardformel oder der Sonderformel
errechneten Betrag; der Empfänger hat jedoch die Garantie, dass ihm zumindest die Hälfte des sich
nach der Standardformel ergebenden Betrags tatsächlich gezahlt wird. Wie aus der in Randnr. 14 des
vorliegenden Urteils wiedergegebenen Tabelle hervorgeht, steigt zudem der Altersfaktor, der ein
Koeffizient der Standardformel und der Sonderformel ist, schrittweise ab dem Alter von 18 Jahren
(0,35) bis zum Alter von 57 Jahren (1,70). Erst bei einem Alter von 59 Jahren beginnt dieser Faktor
abzunehmen (1,50) und erreicht beim Alter von 64 Jahren sein Minimum (0,30). Zum anderen hat der
betroffene Arbeitnehmer gemäß § 6 Punkt 1.5 Unterabs. 3, auch wenn das Ergebnis nach der
Sonderformel gleich null ist, Anspruch auf Zahlung einer Abfindung, die der Hälfte der Standardformel-
Abfindung entspricht.

53      Hinsichtlich der Beurteilung durch das vorlegende Gericht ist darauf hinzuweisen, dass § 6 Abs. 1
Punkt 1.5 des Vorsorglichen Sozialplans die Frucht einer von den Arbeitnehmer- und den
Arbeitgebervertretern ausgehandelten Vereinbarung ist, die damit ihr als Grundrecht anerkanntes Recht
auf Kollektivverhandlungen ausgeübt haben. Dass es damit den Sozialpartnern überlassen ist, einen
Ausgleich zwischen ihren Interessen festzulegen, bietet eine nicht unerhebliche Flexibilität, da jede der
Parteien gegebenenfalls die Vereinbarung kündigen kann (vgl. in diesem Sinne Urteil vom 12. Oktober
2010, Rosenbladt, C‑45/09, Slg. 2010, I‑9391, Randnr. 67).

54      Nach alledem ist auf die dritte Frage zu antworten, dass Art. 2 Abs. 2 und Art. 6 Abs. 1 der Richtlinie
2000/78 dahin auszulegen sind, dass sie einer Regelung eines betrieblichen Systems der sozialen
Sicherheit nicht entgegenstehen, die vorsieht, dass bei Mitarbeitern, die älter als 54 Jahre sind und
denen betriebsbedingt gekündigt wird, die ihnen zustehende Abfindung auf der Grundlage des
frühestmöglichen Rentenbeginns berechnet wird und diesen Arbeitnehmern im Vergleich zur
Standardberechnungsmethode, nach der sich die Abfindung insbesondere nach der Dauer der
Betriebszugehörigkeit richtet, eine geringere als die sich nach der Standardmethode ergebende
Abfindungssumme, mindestens jedoch die Hälfte dieser Summe, zu zahlen ist.

 Zur vierten Frage

55      Mit seiner vierten Frage möchte das vorlegende Gericht wissen, ob Art. 2 Abs. 2 der Richtlinie
2000/78 dahin auszulegen ist, dass er einer Regelung eines betrieblichen Systems der sozialen
Sicherheit entgegensteht, die vorsieht, dass bei Mitarbeitern, die älter als 54 Jahre sind und denen
betriebsbedingt gekündigt wird, die ihnen zustehende Abfindung auf der Grundlage des
frühestmöglichen Rentenbeginns berechnet wird und im Vergleich zur Standardberechnungsmethode,
nach der sich die Abfindung insbesondere nach der Dauer der Betriebszugehörigkeit richtet, eine
geringere als die sich nach der Standardmethode ergebende Abfindungssumme, mindestens jedoch die
Hälfte dieser Summe, zu zahlen ist und bei der Anwendung der alternativen Berechnungsmethode auf
die Möglichkeit, eine vorzeitige Altersrente wegen einer Behinderung zu erhalten, abgestellt wird.

56      Was erstens die Frage betrifft, ob § 6 Abs. 1 Punkt 1.5 des Vorsorglichen Sozialplans in Verbindung
mit § 7 Punkt 7.2 des Ergänzenden Sozialplans eine Ungleichbehandlung wegen der Behinderung im
Sinne von Art. 2 Abs. 1 der Richtlinie 2000/78 enthält, ist festzustellen, dass der Abfindungsbetrag für
den betroffenen Arbeitnehmer bei Entlassung gemäß § 7 Punkt 7.2 unter Berücksichtigung des
frühestmöglichen Renteneintritts gemindert wird. Der Bezug einer Altersrente setzt jedoch ein
Mindestalter voraus, und dieses Alter ist bei Schwerbehinderten anders.

57      Wie die Generalanwältin in Nr. 50 ihrer Schlussanträge ausgeführt hat, wird die erste Komponente bei
der Berechnungsmethode nach der Sonderformel für einen schwerbehinderten Arbeitnehmer immer
niedriger sein als für einen gleichaltrigen nichtbehinderten Arbeitnehmer. Dass dieser Berechnung das
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Renteneintrittsalter dem Anschein nach neutral zugrunde liegt, führt im vorliegenden Fall zu dem
Ergebnis, dass schwerbehinderte Arbeitnehmer, die die Möglichkeit haben, früher, und zwar mit 60
Jahren statt mit 63 Jahren wie nichtbehinderte Arbeitnehmer, in Rente zu gehen, wegen ihrer
Schwerbehinderung eine geringere Entlassungsabfindung erhalten.

58      Wie aus den Ausführungen von Herrn Odar hervorgeht und wie Baxter in der mündlichen Verhandlung
eingeräumt hat, hätte die Entlassungsabfindung, die er erhalten hätte, wenn er nicht schwerbehindert
wäre, 570 839,47 Euro betragen.

59      Folglich ergibt sich aus § 6 Abs. 1 Punkt 1.5 des Vorsorglichen Sozialplans in Verbindung mit § 7
Punkt 7.2 des Ergänzenden Sozialplans, wonach einem schwerbehinderten Arbeitnehmer bei
Entlassung ein geringerer Abfindungsbetrag zu zahlen ist als einem nichtbehinderten Arbeitnehmer, eine
mittelbar auf dem Kriterium der Behinderung im Sinne von Art. 1 in Verbindung mit Art. 2 Abs. 2
Buchst. a der Richtlinie 2000/78 beruhende Ungleichbehandlung.

60      Zweitens ist zu prüfen, ob sich schwerbehinderte Arbeitnehmer, die einer kurz vor dem Renteneintritt
stehenden Altersgruppe angehören, in einem Kontext, wie er von der im Ausgangsverfahren in Rede
stehenden Bestimmung geregelt wird, in einer Situation befinden, die mit der nichtbehinderter
Arbeitnehmer, die derselben Altersgruppe angehören, im Sinne von Art. 2 Abs. 2 Buchst. a der
Richtlinie 2000/78 vergleichbar ist. Die deutsche Regierung macht nämlich geltend, dass diese beiden
Gruppen von Arbeitnehmern sich in Bezug auf ihren Rentenanspruch in objektiv verschiedenen
Ausgangssituationen befänden.

61      Hierzu ist festzustellen, dass sich Arbeitnehmer, die kurz vor dem Renteneintritt stehenden
Altersgruppen angehören, in einer Situation befinden, die mit der der anderen vom Sozialplan
betroffenen Arbeitnehmer vergleichbar ist, da ihr Arbeitsverhältnis mit ihrem Arbeitgeber aus
demselben Grund und unter denselben Voraussetzungen endet.

62      Der schwerbehinderten Arbeitnehmern gewährte Vorteil, der darin besteht, dass sie ab Erreichen eines
Alters, das drei Jahre niedriger ist als bei nichtbehinderten Arbeitnehmern, eine Altersrente in Anspruch
nehmen können, kann sie nämlich gegenüber diesen Arbeitnehmern nicht in eine besondere Situation
bringen.

63      Gemäß Art. 2 Abs. 2 Buchst. b der Richtlinie 2000/78 ist zu prüfen, ob die Ungleichbehandlung dieser
beiden Gruppen von Arbeitnehmern durch ein rechtmäßiges Ziel sachlich gerechtfertigt ist, ob die zu
dessen Erreichung eingesetzten Mittel angemessen sind und ob sie nicht über das hinausgehen, was zur
Erreichung des vom deutschen Gesetzgeber verfolgten Ziels erforderlich ist.

64      Hierzu ist zum einen in den Randnrn. 43 bis 45 des vorliegenden Urteils festgestellt worden, dass Ziele
wie die mit § 6 Abs. 1 Punkt 1.5 des Vorsorglichen Sozialplans verfolgten grundsätzlich eine
Ungleichbehandlung wegen des Alters, wie in Art. 6 Abs. 1 Unterabs. 1 der Richtlinie 2000/78
vorgesehen, als „objektiv und angemessen“ „im Rahmen des nationalen Rechts“ rechtfertigen können.
Zum anderen erscheint eine solche nationale Vorschrift, wie aus Randnr. 49 des vorliegenden Urteils
hervorgeht, nicht offensichtlich unangemessen, um das legitime Ziel einer Beschäftigungspolitik wie der
vom deutschen Gesetzgeber verfolgten zu erreichen.

65      Zur Prüfung, ob § 6 Abs. 1 Punkt 1.5 des Vorsorglichen Sozialplans in Verbindung mit § 7 Punkt 7.2
des Ergänzenden Sozialplans über das zur Erreichung der verfolgten Ziele Erforderliche hinausgeht, ist
diese Vorschrift in dem Kontext zu betrachten, in den sie sich einfügt, und sind die Nachteile zu
berücksichtigen, die sie für die Betroffenen bewirken kann.
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66      Baxter und die deutsche Regierung machen im Wesentlichen geltend, die Minderung des Betrags der
Entlassungsabfindung, die Herr Odar erhalten habe, sei durch den Schwerbehinderten gewährten
Vorteil gerechtfertigt, der darin bestehe, dass sie ab einem Alter, das drei Jahre niedriger sei als bei
nichtbehinderten Arbeitnehmern, eine Altersrente in Anspruch nehmen könnten.

67      Dieser Argumentation kann jedoch nicht gefolgt werden. Zum einen liegt eine Diskriminierung wegen
der Behinderung vor, wenn die streitige Maßnahme nicht durch objektive Faktoren, die nichts mit
dieser Diskriminierung zu tun haben, gerechtfertigt ist (vgl. entsprechend Urteile vom 6. April 2000,
Jørgensen, C‑226/98, Slg. 2000, I‑2447, Randnr. 29, vom 23. Oktober 2003, Schönheit und Becker,
C‑4/02 und C‑5/02, Slg. 2003, I‑12575, Randnr. 67, sowie vom 12. Oktober 2004, Wippel,
C‑313/02, Slg. 2004, I‑9483, Randnr. 43). Zum anderen liefe diese Argumentation darauf hinaus, die
praktische Wirksamkeit der nationalen Vorschriften, die den genannten Vorteil vorsehen, zu
beeinträchtigen, deren Daseinsberechtigung allgemein darin besteht, den Schwierigkeiten und
besonderen Risiken Rechnung zu tragen, mit denen schwerbehinderte Arbeitnehmer konfrontiert sind.

68      Somit haben die Sozialpartner bei der Verfolgung des legitimen Ziels einer gerechten Verteilung der
begrenzten finanziellen Mittel, die für einen Sozialplan zur Verfügung stehen, entsprechend den
Bedürfnissen der betroffenen Arbeitnehmer relevante Gesichtspunkte, die insbesondere die
schwerbehinderten Arbeitnehmer betreffen, unberücksichtigt gelassen.

69      Sie haben nämlich sowohl das Risiko für Schwerbehinderte, die im Allgemeinen größere
Schwierigkeiten als nichtbehinderte Arbeitnehmer haben, sich wieder in den Arbeitsmarkt
einzugliedern, als auch die Tatsache verkannt, dass dieses Risiko steigt, je mehr sie sich dem
Renteneintrittsalter nähern. Diese Personen haben jedoch spezifische Bedürfnisse im Zusammenhang
sowohl mit dem Schutz, den ihr Zustand erfordert, als auch mit der Notwendigkeit, dessen mögliche
Verschlechterung zu berücksichtigen. Wie die Generalanwältin in Nr. 68 ihrer Schlussanträge
ausgeführt hat, ist dem Risiko Rechnung zu tragen, dass Schwerbehinderte unabweisbaren finanziellen
Aufwendungen im Zusammenhang mit ihrer Behinderung ausgesetzt sind und/oder dass sich diese
finanziellen Aufwendungen mit zunehmendem Alter erhöhen.

70      Die im Ausgangsverfahren in Rede stehende Maßnahme bewirkt folglich dadurch, dass sie bei
betriebsbedingter Kündigung zur Zahlung eines Abfindungsbetrags an einen schwerbehinderten
Arbeitnehmer führt, der geringer ist als die Abfindung, die ein nichtbehinderter Arbeitnehmer erhält,
eine übermäßige Beeinträchtigung der legitimen Interessen schwerbehinderter Arbeitnehmer und geht
daher über das hinaus, was zur Erreichung der vom deutschen Gesetzgeber verfolgten sozialpolitischen
Ziele erforderlich ist.

71      Die sich aus § 6 Abs. 1 Punkt 1.5 des Vorsorglichen Sozialplans ergebende Ungleichbehandlung kann
deshalb nicht gemäß Art. 2 Abs. 2 Buchst. b Ziff. i der Richtlinie 2000/78 gerechtfertigt werden.

72      Nach alledem ist auf die vierte Frage zu antworten, dass Art. 2 Abs. 2 der Richtlinie 2000/78 dahin
auszulegen ist, dass er einer Regelung eines betrieblichen Systems der sozialen Sicherheit entgegensteht,
die vorsieht, dass bei Mitarbeitern, die älter als 54 Jahre sind und denen betriebsbedingt gekündigt
wird, die ihnen zustehende Abfindung auf der Grundlage des frühestmöglichen Rentenbeginns berechnet
wird und im Vergleich zur Standardberechnungsmethode, nach der sich die Abfindung insbesondere
nach der Dauer der Betriebszugehörigkeit richtet, eine geringere als die sich nach der Standardmethode
ergebende Abfindungssumme, mindestens jedoch die Hälfte dieser Summe, zu zahlen ist und bei der
Anwendung der alternativen Berechnungsmethode auf die Möglichkeit, eine vorzeitige Altersrente
wegen einer Behinderung zu erhalten, abgestellt wird.
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 Kosten

73      Für die Parteien des Ausgangsverfahrens ist das Verfahren ein Zwischenstreit in dem bei dem
vorlegenden Gericht anhängigen Rechtsstreit; die Kostenentscheidung ist daher Sache dieses Gerichts.
Die Auslagen anderer Beteiligter für die Abgabe von Erklärungen vor dem Gerichtshof sind nicht
erstattungsfähig.

Aus diesen Gründen hat der Gerichtshof (Zweite Kammer) für Recht erkannt:

1.      Art. 2 Abs. 2 und Art. 6 Abs. 1 der Richtlinie 2000/78/EG des Rates vom 27. November
2000 zur Festlegung eines allgemeinen Rahmens für die Verwirklichung der
Gleichbehandlung in Beschäftigung und Beruf sind dahin auszulegen, dass sie einer
Regelung eines betrieblichen Systems der sozialen Sicherheit nicht entgegenstehen, die
vorsieht, dass bei Mitarbeitern, die älter als 54 Jahre sind und denen betriebsbedingt
gekündigt wird, die ihnen zustehende Abfindung auf der Grundlage des
frühestmöglichen Rentenbeginns berechnet wird und im Vergleich zur
Standardberechnungsmethode, nach der sich die Abfindung insbesondere nach der
Dauer der Betriebszugehörigkeit richtet, eine geringere als die sich nach der
Standardmethode ergebende Abfindungssumme, mindestens jedoch die Hälfte dieser
Summe, zu zahlen ist.

2.      Art. 2 Abs. 2 der Richtlinie 2000/78 ist dahin auszulegen, dass er einer Regelung eines
betrieblichen Systems der sozialen Sicherheit entgegensteht, die vorsieht, dass bei
Mitarbeitern, die älter als 54 Jahre sind und denen betriebsbedingt gekündigt wird, die
ihnen zustehende Abfindung auf der Grundlage des frühestmöglichen Rentenbeginns
berechnet wird und im Vergleich zur Standardberechnungsmethode, nach der sich die
Abfindung insbesondere nach der Dauer der Betriebszugehörigkeit richtet, eine
geringere als die sich nach der Standardmethode ergebende Abfindungssumme,
mindestens jedoch die Hälfte dieser Summe, zu zahlen ist und bei der Anwendung der
alternativen Berechnungsmethode auf die Möglichkeit, eine vorzeitige Altersrente
wegen einer Behinderung zu erhalten, abgestellt wird.

Unterschriften

* Verfahrenssprache: Deutsch.
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Klage, eingereicht am 20. Juni 2011 - Europäische Kommission/Italienische Republik

(Rechtssache C-312/11)

Verfahrenssprache: Italienisch

Parteien

Klägerin: Europäische Kommission (Prozessbevollmächtigte: J. Enegren und C. Cattabriga)

Beklagte: Italienische Republik

Anträge

Die Kommission beantragt,

festzustellen, dass die Italienische Republik dadurch gegen ihre Verpflichtung zur ordnungsgemäßen und
vollständigen Umsetzung von Art. 5 der Richtlinie 2000/78/EG des Rates vom 27. November 2000 zur
Festlegung eines allgemeinen Rahmens für die Verwirklichung der Gleichbehandlung in Beschäftigung und
Beruf1 verstoßen hat, dass sie nicht allen Arbeitgebern auferlegt hat, angemessene Vorkehrungen zu treffen,
die für alle Menschen mit Behinderung gelten;

der Italienischen Republik die Kosten aufzuerlegen.

Klagegründe und wesentliche Argumente

1.    Die Italienische Republik habe dadurch gegen ihre Verpflichtung zur ordnungsgemäßen und vollständigen
Umsetzung von Art. 5 der Richtlinie 2000/78/EG des Rates vom 27. November 2000 zur Festlegung eines
allgemeinen Rahmens für die Verwirklichung der Gleichbehandlung in Beschäftigung und Beruf verstoßen,
dass sie nicht allen Arbeitgebern auferlegt habe, angemessene Vorkehrungen zu treffen, die für alle Menschen
mit Behinderung gälten.

2.    Die in Rede stehende Vorschrift erlege den Mitgliedstaaten eine allgemeine Verpflichtung auf,
angemessene Vorkehrungen zu treffen, um Menschen mit Behinderung den Zugang zur Beschäftigung, die
Ausübung eines Berufs, den beruflichen Aufstieg und die Teilnahme an Aus- und Weiterbildungsmaßnahmen
zu ermöglichen. Diese Vorkehrungen müssten - unter Beachtung des Verhältnismäßigkeitsprinzips und
entsprechend den konkreten Umständen - alle Menschen mit Behinderung, alle verschiedenen Aspekte des
Arbeitsverhältnisses und alle Arbeitgeber betreffen.

3.    Das italienische Recht enthalte keinerlei Maßnahmen, die diese allgemeine Verpflichtung umsetzten. Es
gebe zwar die Vorschriften des Gesetzes Nr. 68/1999, das in mancher Hinsicht Garantien und
Erleichterungen biete, die sogar über die nach Art. 5 der Richtlinie vorgeschriebenen hinausgingen. Diese
Garantien und Erleichterungen beträfen jedoch nicht alle Menschen mit Behinderung, bestünden nicht zu
Lasten aller Arbeitgeber, bezögen sich nicht auf alle verschiedenen Aspekte des Arbeitsverhältnisses oder
hätten einen rein programmatischen Inhalt.

____________

1 - ABl. L 303, S. 16.
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Vorabentscheidungsersuchen des Hof van Cassatie van 
België (Belgien), eingereicht am 30. Juni 2011 — Prorail 

bv/Xpedys nv u. a. 

(Rechtssache C-332/11) 

(2011/C 269/59) 

Verfahrenssprache: Niederländisch 
Vorlegendes Gericht 

Hof van Cassatie van België 

Parteien des Ausgangsverfahrens 

Klägerin: Prorail bv 
Beklagte: Xpedys nv 

FAG Kugelfischer GmbH 
DB Schenker Rail Nederland nv 
Nationale Maatschappij der Belgische Spoorwegen nv 

Vorlagefrage 

Sind die Art. 1 und 17 der Verordnung (EG) Nr. 1206/2001 des 
Rates vom 28. Mai 2001 über die Zusammenarbeit zwischen 
den Gerichten der Mitgliedstaaten auf dem Gebiet der Beweis
aufnahme in Zivil- oder Handelssachen ( 1 ) unter Berücksichti
gung u. a. der europäischen Regelung über die Anerkennung 
und Vollstreckung von gerichtlichen Entscheidungen in Zivil- 
und Handelssachen und des in Art. 33 Abs. 1 der [Verordnung 
(EG) Nr. 44/2001 des Rates vom 22. Dezember 2000 über die 
gerichtliche Zuständigkeit und die Anerkennung und Vollstre
ckung von Entscheidungen in Zivil- und Handelssachen] ( 2 ) zum 
Ausdruck gebrachten Grundsatzes, dass die in einem Mitglied
staat ergangenen Entscheidungen in den anderen Mitgliedstaaten 
anerkannt werden, ohne dass es hierfür eines besonderen Ver
fahrens bedarf, dahin auszulegen, dass das Gericht, das eine 
gerichtliche Sachverständigenuntersuchung anordnet, bei der 
der Auftrag zum Teil in dem Mitgliedstaat, dem das Gericht 
angehört, zum Teil aber auch in einem anderen Mitgliedstaat 
ausgeführt werden soll, vor der unmittelbaren Ausführung die
ses zuletzt genannten Teils allein und ausschließlich von der mit 
der genannten Verordnung in Art. 17 geschaffenen Methode 
Gebrauch machen muss, oder dahin, dass der von dem Land 
berufene Gerichtssachverständige auch außerhalb der Bestim
mungen der Verordnung Nr. 1206/2001 mit einer Unter
suchung beauftragt werden kann, die teilweise in einem anderen 
Mitgliedstaat der Europäischen Union durchgeführt werden 
muss? 

( 1 ) ABl. L 174, S. 1. 
( 2 ) Verordnung (EG) Nr. 44/2001 des Rates vom 22. Dezember 2000 

über die gerichtliche Zuständigkeit und die Anerkennung und Voll
streckung von Entscheidungen in Zivil- und Handelssachen (ABl. L 
12, S. 1). 

Vorabentscheidungsersuchen des Hof van Cassatie van 
België (Belgien), eingereicht am 30. Juni 2011 — 
Koninklijke Federatie van Belgische Transporteurs en 

Logistiek Dienstverleners (Febetra)/Belgische Staat 

(Rechtssache C-333/11) 

(2011/C 269/60) 

Verfahrenssprache: Niederländisch 
Vorlegendes Gericht 

Hof van Cassatie van België 

Parteien des Ausgangsverfahrens 

Kassationsbeschwerdeführer: Koninklijke Federatie van Belgische 
Transporteurs en Logistiek Dienstverleners (Febetra) 

Kassationsbeschwerdegegner: Belgische Staat 

Vorlagefragen 

1. Sind Art. 37 des TIR-Übereinkommens und Art. 454 Abs. 3 
Unterabs. 2 der Verordnung (EWG) Nr. 2454/93 ( 1 ) der 
Kommission vom 2. Juli 1993 mit Durchführungsvorschrif
ten zu der Verordnung (EWG) Nr. 2913/92 des Rates zur 
Festlegung des Zollkodex der Gemeinschaften dahin auszule
gen, dass der Mitgliedstaat, in dem die Zuwiderhandlung 
festgestellt wurde, in Ermangelung einer amtlichen Feststel
lung des Ortes, an dem die Zuwiderhandlung begangen 
wurde, und eines vom Bürgen fristgemäß gelieferten Nach
weises des Gegenteils als der Mitgliedstaat gilt, in dem die 
Zuwiderhandlung begangen wurde, auch wenn anhand des 
Ortes der Übernahme des Carnet TIR und der Versiegelung 
der Waren ohne eingehendere Untersuchung herausgefun
den werden kann, über welchen Mitgliedstaat an der Außen
grenze der Gemeinschaft die Waren vorschriftswidrig in die 
Gemeinschaft verbracht worden sind? 

2. Falls die erste Frage verneint wird, sind dieselben Artikel in 
Verbindung mit den Art. 6 Abs. 1 und 7 Abs. 1 der Richt
linie 92/12/EWG ( 2 ) des Rates vom 25. Februar 1992 über 
das allgemeine System, den Besitz, die Beförderung und die 
Kontrolle verbrauchsteuerpflichtiger Waren dahin auszule
gen, dass der Mitgliedstaat an der Außengrenze der Gemein
schaft, in den die Waren vorschriftswidrig verbracht wurden, 
auch zur Erhebung der Verbrauchsteuern befugt ist, wenn 
die Waren in der Zwischenzeit in einen anderen Mitglied
staat gebracht wurden, wo sie entdeckt, beschlagnahmt und 
eingezogen wurden? 

( 1 ) ABl. L 253, S. 1. 
( 2 ) ABl. L 76, S. 1. 

Vorabentscheidungsersuchen des Sø- og Handelsretten 
(Dänemark), eingereicht am 1. Juli 2011 — HK Danmark, 
handelnd für Jette Ring/Dansk almennyttigt Boligselskab 

DAB 

(Rechtssache C-335/11) 

(2011/C 269/61) 

Verfahrenssprache: Dänisch 
Vorlegendes Gericht 

Sø- og Handelsretten 

Parteien des Ausgangsverfahrens 

Kläger: HK Danmark, handelnd für Jette Ring 

Beklagte: Dansk almennyttigt Boligselskab DAB
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Vorlagefragen 

1. a) Ist jede Person, die aufgrund physischer, mentaler oder 
psychischer Beeinträchtigungen während eines Zeit
raums, der hinsichtlich der Dauer die Anforderungen 
erfüllt, die in Randnummer 45 des Urteils des Gerichts
hofs in der Rechtssache C-13/05 („Navas“ ( 1 )) aufgeführt 
sind, ihre Arbeit nicht oder nur in begrenztem Umfang 
ausüben kann, vom Begriff der Behinderung im Sinne 
der Richtlinie umfasst? 

b) Kann ein Zustand, der durch eine ärztlich diagnostizierte 
unheilbare Krankheit verursacht ist, vom Begriff der Be
hinderung im Sinne der Richtlinie umfasst sein? 

c) Kann ein Zustand, der durch eine ärztlich diagnostizierte 
vorübergehende Krankheit verursacht ist, vom Begriff 
der Behinderung im Sinne der Richtlinie umfasst sein? 

2. Ist eine dauerhafte Funktionsbeeinträchtigung, die keinen 
Bedarf an besonderen Hilfsmitteln oder ähnlichem zur Folge 
hat und die allein oder im Wesentlichen darin besteht, dass 
die betreffende Person nicht zu einer Vollzeittätigkeit in der 
Lage ist, als Behinderung in dem Sinne anzusehen, in dem 
dieser Ausdruck in der Richtlinie 2000/78/EG ( 2 ) des Rates 
verwendet wird? 

3. Gehört eine Herabsetzung der Arbeitszeiten zu den von 
Artikel 5 der Richtlinie 2000/78/EG des Rates umfassten 
Maßnahmen? 

4. Verbietet die Richtlinie 2000/78/EG des Rates, eine natio
nale Rechtsvorschrift, nach der ein Arbeitgeber einem Ar
beitnehmer mit verkürzter Kündigungsfrist kündigen darf, 
wenn der Arbeitnehmer innerhalb von 12 aufeinanderfol
genden Monaten Lohn während Krankheitszeiten von ins
gesamt 120 Tagen bezogen hat, auf einen Arbeitnehmer 
anzuwenden, der als behindert im Sinne der Richtlinie 
anzusehen ist, wenn 

a) die Abwesenheit durch die Behinderung verursacht ist? 

oder 

b) die Abwesenheit darauf zurückzuführen ist, dass der Ar
beitgeber nicht die geeigneten und im konkreten Fall 
erforderlichen Maßnahmen ergriffen hat, um einer Per
son mit einer Behinderung die Ausübung ihres Berufes 
zu ermöglichen? 

( 1 ) Urteil vom 11. Juli 2006, Slg. 2006, I–6467. 
( 2 ) ABl. L 303, S. 16. 

Vorabentscheidungsersuchen der Cour d’appel de Lyon 
(Frankreich), eingereicht am 1. Juli 2011 — Receveur 
principal des douanes de Roissy Sud, Receveur principal 
de la recette des douanes de Lyon aéroport, Direction 
régionale des douanes et droits indirects de Lyon, 
Administration des douanes et droits indirects/Rohm and 
Haas Electronic Materials CMP Europe GmbH, Rohm and 
Haas Europe Sàrl, Rohm and Haas Europe Trading APS-UK 

Branch 

(Rechtssache C-336/11) 

(2011/C 269/62) 

Verfahrenssprache: Französisch 
Vorlegendes Gericht 

Cour d’appel de Lyon 

Parteien des Ausgangsverfahrens 

Kläger: Receveur principal des douanes de Roissy Sud, Receveur 
principal de la recette des douanes de Lyon aéroport, Direction 
régionale des douanes et droits indirects de Lyon, Administra
tion des douanes et droits indirects 

Beklagte: Rohm and Haas Electronic Materials CMP Europe 
GmbH, Rohm and Haas Europe Sàrl, Rohm and Haas Europe 
Trading APS-UK Branch 

Vorlagefrage 

Ist die Kombinierte Nomenklatur (im Anhang I der Verordnung 
[EWG] Nr. 2658/87 des Rates vom 23. Juli 1987 über die 
zolltarifliche und statistische Nomenklatur sowie den Gemein
samen Zolltarif ( 1 ) in der durch die Verordnungen (EG) Nr. 
1549/2006 der Kommission vom 17 Oktober 2006 ( 2 ) und 
Nr. 1214/2007 der Kommission vom 20. September 2007 ( 3 ) 
geänderten Fassung) dahin auszulegen, dass Polierscheiben, die 
für eine Poliermaschine für die Bearbeitung von Halbleitermate
rialien, die als solche in die Tarifposition 8460 einzureihen ist, 
bestimmt sind, getrennt von der Maschine eingeführt worden 
sind, sich als in der Mitte gelochte Scheiben aus einer harten 
Schicht aus Polyurethan, einer Schicht aus Polyurethanschaum, 
einer Klebeschicht und einer Schutzfolie aus Kunststoffen dar
stellen, weder irgendein Teil aus Metall noch irgendein Schleif
mittel enthalten, mit einem flüssigen Schleifmittel für das Polie
ren von Wafern verwendet werden und je nach Abnutzungsgrad 
in bestimmten Abständen ersetzt werden müssen, als Teile und 
Zubehör, die erkennbar ausschließlich oder hauptsächlich für 
die in die Positionen 8456 bis 8465 eingereihten Maschinen 
bestimmt sind, in die Tarifposition 8466 91 15 einzureihen 
sind oder nach ihrer Stoffbeschaffenheit als selbstklebende Fla
cherzeugnisse aus Kunststoffen in die Tarifposition 3939 90 10? 

( 1 ) ABl. L 256, S. 1. 
( 2 ) ABl. L 301, S. 1. 
( 3 ) ABl. L 286, S. 1. 

Vorabentscheidungsersuchen des Sø- og Handelsretten 
(Dänemark), eingereicht am 1. Juli 2011 — HK Danmark, 
handelnd für Lone Skouboe Werge/Pro Display A/S in 

Konkurs 

(Rechtssache C-337/11) 

(2011/C 269/63) 

Verfahrenssprache: Dänisch 
Vorlegendes Gericht 

Sø- og Handelsretten 

Parteien des Ausgangsverfahrens 

Kläger: HK Danmark, handelnd für Lone Skouboe Werge 

Beklagte: Pro Display A/S in Konkurs

DE C 269/32 Amtsblatt der Europäischen Union 10.9.2011
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SCHLUSSANTRÄGE DER GENERALANWÄLTIN
Juliane Kokott

vom 6. Dezember 2012(1)

Verbundene Rechtssachen C‑335/11 und C‑337/11

HK Danmark, handelnd für Jette Ring
gegen

Dansk Almennyttigt Boligselskab DAB

und

HK Danmark, handelnd für Lone Skouboe Werge
gegen

Pro Display A/S in Konkurs

(Vorabentscheidungsersuchen des Sø- og Handelsretten [Dänemark])

„Gleichbehandlung in Beschäftigung und Beruf – Richtlinie 2000/78/EG – Verbot der Diskriminierung
wegen einer Behinderung – Begriff der Behinderung – Abgrenzung Krankheit und Behinderung –

Angemessene Vorkehrungen für Menschen mit Behinderung – Mittelbare Diskriminierung –
Rechtfertigung“

I –    Einleitung

1.        Wann liegt eine Behinderung im Sinne der Richtlinie 2000/78/EG zur Festlegung eines
allgemeinen Rahmens für die Verwirklichung der Gleichbehandlung in Beschäftigung und Beruf(2) vor,
und wie ist der Begriff der Behinderung von dem der Krankheit abzugrenzen? Diese Frage steht im
Mittelpunkt der vorliegenden Vorabentscheidungsverfahren. Der Gerichtshof ist somit aufgerufen, seine
in der Rechtssache Chacón Navas(3) erarbeitete Definition des Behinderungsbegriffs zu präzisieren.

2.        Darüber hinaus geht es darum, was unter angemessenen Vorkehrungen für Menschen mit
Behinderung zu verstehen ist, die der Arbeitgeber nach Art. 5 der Richtlinie 2000/78 zu ergreifen hat.
Schließlich fragt das vorlegende Gericht danach, ob eine wegen Krankheitsfehlzeiten verkürzte
Kündigungsfrist eine Diskriminierung wegen einer Behinderung darstellen kann.

II – Rechtlicher Rahmen

http://curia.europa.eu/juris/document/document_print.jsf?doclang=DE&text=&pageIndex=0&part=1&mode=lst&docid=131499&occ=first&dir=&cid=1073007#Footnote1
http://curia.europa.eu/juris/document/document_print.jsf?doclang=DE&text=&pageIndex=0&part=1&mode=lst&docid=131499&occ=first&dir=&cid=1073007#Footnote2
http://curia.europa.eu/juris/document/document_print.jsf?doclang=DE&text=&pageIndex=0&part=1&mode=lst&docid=131499&occ=first&dir=&cid=1073007#Footnote3
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A –    Völkerrecht

3.        In dem Übereinkommen der Vereinten Nationen vom 13. Dezember 2006 über die Rechte von
Menschen mit Behinderungen(4) heißt es in der Präambel, Buchst. e: „in der Erkenntnis, dass das
Verständnis von Behinderung sich ständig weiterentwickelt und dass Behinderung aus der
Wechselwirkung zwischen Menschen mit Beeinträchtigungen und einstellungs- und umweltbedingten
Barrieren entsteht, die sie an der vollen, wirksamen und gleichberechtigten Teilhabe an der Gesellschaft
hindern“.

4.        Art. 1 Abs. 2 des Übereinkommens enthält folgende Begriffsbestimmung:

„Zu den Menschen mit Behinderungen zählen Menschen, die langfristige körperliche, seelische, geistige
oder Sinnesbeeinträchtigungen haben, welche sie in Wechselwirkung mit verschiedenen Barrieren an
der vollen, wirksamen und gleichberechtigten Teilhabe an der Gesellschaft hindern können.“

B –    Unionsrecht

5.        Der 20. Erwägungsgrund der Richtlinie 2000/78 bestimmt:

„Es sollten geeignete Maßnahmen vorgesehen werden, d. h. wirksame und praktikable Maßnahmen,
um den Arbeitsplatz der Behinderung entsprechend einzurichten, z. B. durch eine entsprechende
Gestaltung der Räumlichkeiten oder eine Anpassung des Arbeitsgeräts, des Arbeitsrhythmus, der
Aufgabenverteilung oder des Angebots an Ausbildungs- und Einarbeitungsmaßnahmen.“

6.        Gemäß Art. 2 Abs. 2 Buchst. b der Richtlinie 2000/78 liegt eine mittelbare Diskriminierung vor,
„wenn dem Anschein nach neutrale Vorschriften, Kriterien oder Verfahren Personen mit einer
bestimmten Religion oder Weltanschauung, einer bestimmten Behinderung, eines bestimmten Alters
oder mit einer bestimmten sexuellen Ausrichtung gegenüber anderen Personen in besonderer Weise
benachteiligen können, es sei denn:

i)       diese Vorschriften, Kriterien oder Verfahren sind durch ein rechtmäßiges Ziel sachlich
gerechtfertigt, und die Mittel sind zur Erreichung dieses Ziels angemessen und erforderlich, oder

…“

7.        Art. 5 der Richtlinie 2000/78 sieht unter der Überschrift „Angemessene Vorkehrungen für
Menschen mit Behinderung“ Folgendes vor:

„Um die Anwendung des Gleichbehandlungsgrundsatzes auf Menschen mit Behinderung zu
gewährleisten, sind angemessene Vorkehrungen zu treffen. Das bedeutet, dass der Arbeitgeber die
geeigneten und im konkreten Fall erforderlichen Maßnahmen ergreift, um den Menschen mit
Behinderung den Zugang zur Beschäftigung, die Ausübung eines Berufes, den beruflichen Aufstieg und
die Teilnahme an Aus- und Weiterbildungsmaßnahmen zu ermöglichen, es sei denn, diese Maßnahmen
würden den Arbeitgeber unverhältnismäßig belasten. Diese Belastung ist nicht unverhältnismäßig, wenn
sie durch geltende Maßnahmen im Rahmen der Behindertenpolitik des Mitgliedstaates ausreichend
kompensiert wird.“

C –    Nationales Recht

8.        Die Umsetzung der Richtlinie 2000/78 in das dänische Recht ist durch das
Forskelsbehandlingslov(5) erfolgt. Nach § 7 dieses Gesetzes besteht die Möglichkeit, bei Verstoß

http://curia.europa.eu/juris/document/document_print.jsf?doclang=DE&text=&pageIndex=0&part=1&mode=lst&docid=131499&occ=first&dir=&cid=1073007#Footnote4
http://curia.europa.eu/juris/document/document_print.jsf?doclang=DE&text=&pageIndex=0&part=1&mode=lst&docid=131499&occ=first&dir=&cid=1073007#Footnote5


1/16/13 InfoCuria

curia.europa.eu/juris/document/document_print.jsf?doclang=DE&text=&pageIndex=0&part=1&mode=lst&docid=131499&occ=first&dir=&cid=1073007 3/16

gegen das Diskriminierungsverbot oder Unterlassung der erforderlichen Maßnahmen durch den
Arbeitgeber Schadensersatz geltend zu machen.

9.        Das Funktionærlov(6) regelt die rechtliche Beziehung zwischen Arbeitgeber und
Arbeitnehmer/Angestelltem.

10.      § 5 FL Abs. 2 enthält eine besondere Bestimmung zur Kündigung eines Arbeitsverhältnisses
wegen Krankheit des Arbeitnehmers und bestimmt:

„Durch schriftliche Vereinbarung kann jedoch für das einzelne Dienstverhältnis bestimmt werden, dass
dem Angestellten mit einer Kündigungsfrist von 1 Monat zum Monatsende gekündigt werden
kann, wenn der Angestellte innerhalb eines Zeitraums von 12 aufeinanderfolgenden Monaten
Lohn während Krankenzeiten von insgesamt 120 Tagen bezogen hat. Die Kündigung ist nur
gültig, wenn sie in unmittelbarem Anschluss am Ende der 120 Krankheitstage und noch
während der Erkrankung des Angestellten erklärt wird, wohingegen es die Gültigkeit der
Kündigung nicht berührt, dass der Angestellte nach der Kündigung die Arbeit wieder
aufgenommen hat. …“

III – Sachverhalt und Ausgangsverfahren

11.      Die vorliegenden Vorabentscheidungsverfahren gehen zurück auf zwei von dem Handels- og
Kontorfunktionærernes Forbund Danmark (HK)(7) für die Arbeitnehmerinnen Jette Ring und Lone
Skouboe Werge im Jahr 2006 erhobene Klagen, mit denen Schadensersatz nach dem dänischen
Gleichbehandlungsgesetz wegen Diskriminierung aufgrund einer Behinderung geltend gemacht wurde.
Für beide Arbeitsverhältnisse war die Geltung des § 5 Abs. 2 FL vereinbart worden.

A –    Rechtssache C-335/11

12.      Im Fall Ring liegt dem nationalen Verfahren folgender Sachverhalt zugrunde:

13.      Frau Ring war seit dem Jahr 2000 bei der Firma Dansk Almennyttigt Boligselskab (DAB) als
Mitarbeiterin im Kundencenter beschäftigt. Zwischen Juni 2005 bis zur Kündigung im November 2005
war sie krankheitsbedingt während mehrerer Zeiträume abwesend; die Fehlzeiten betrugen zusammen
über 120 Tage. Die für die Fehlzeiten vorgelegten ärztlichen Bescheinigungen verwiesen vornehmlich
auf chronische Rückenbeschwerden, die u. a. anderem auf Arthroseveränderungen an den
Lendenwirbeln zurückzuführen waren und sich in konstanten Schmerzen im Lendenwirbelbereich
äußerten. Nachdem die behandelnden Ärzte von einer Versteifung der Lendenwirbel durch natürliches
Zusammenwachsen ausgingen, bestanden keine weiteren Behandlungsoptionen. Mögliche Maßnahmen
zur Linderung dieser Beschwerden während der Arbeitszeit von Frau Ring, etwa die Anschaffung eines
höhenverstellbaren Tisches für ihren Arbeitsplatz oder das Angebot einer Teilzeittätigkeit, erfolgten
nicht. Grundsätzlich bot DAB jedoch Teilzeitstellen an.

14.      Aufgrund der akkumulierten Fehlzeiten wurde Frau Ring mit nach § 5 Abs. 2 FL verkürzter
Kündigungsfrist gekündigt. Unmittelbar nach der Kündigung von Frau Ring gab DAB eine Anzeige für
eine Teilzeitstelle mit einer vergleichbaren Aufgabenbeschreibung für ein nahe gelegenes Regionalbüro
auf. Frau Ring trat eine neue Stelle als Empfangssekretärin bei einer anderen Firma an, bei der ihr ein
höhenverstellbarer Tisch zur Verfügung gestellt und ihre tatsächliche Arbeitszeit auf 20 Stunden pro
Woche festgelegt wurde. Die Anstellung erfolgte in Vollzeit nach der dänischen Flexjob-Regelung mit
50 % Lohnkostenerstattung(8).

B –    Rechtssache C-337/11
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15.      Im Fall Skouboe Werge hat das Sø- og Handelsret folgenden Sachverhalt mitgeteilt:

16.      Frau Skouboe Werge war seit dem Jahr 1998 als Verwaltungsassistentin bei der Firma Pro
Display beschäftigt. Nachdem sie im Dezember 2003 bei einem Verkehrsunfall ein Schleudertrauma
erlitten hatte und drei Wochen krankgeschrieben war, nahm sie zunächst ihre Vollzeittätigkeit bei Pro
Display wieder auf. Als gegen Ende des Jahres 2004 deutlich wurde, dass Frau Skouboe Werge noch
immer unter den Nachwirkungen des Schleudertraumas litt, erhielt sie eine Krankmeldung für vorläufig
vier Wochen, aufgrund deren sie nur ca. vier Stunden pro Tag arbeitete. Im Januar 2005 meldete sich
Frau Skouboe Werge wegen anhaltender Beschwerden für die volle Arbeitszeit krank. Daraufhin
wurde ihr unter Anwendung der 120-Tage-Regelung des § 5 Abs. 2 FL mit einer Kündigungsfrist von
einem Monat zum 31. Mai 2005 gekündigt.

17.      Die Beschwerden von Frau Skouboe Werge äußerten sich in verschiedenen Symptomen,
insbesondere durch auf die Schultern ausstrahlende Schmerzen im Nacken, Kieferprobleme,
Müdigkeit, Konzentrations- und Erinnerungsstörungen, Formulierungsschwierigkeiten, übermäßige
Lärmempfindlichkeit, niedrige Stressschwelle und Schwindel. Im Juni 2006 wurde Frau Skouboe
Werge daher aufgrund der Einschätzung ihrer Arbeitsfähigkeit auf ca. acht Stunden pro Woche bei
langsamem Tempo eine vorgezogene Altersrente bewilligt. Zudem wurde durch Entscheidung der
Behörde für Arbeitsunfälle und Berufskrankheiten der Grad der Behinderung von Frau Skouboe
Werge auf 10 % und die Verminderung ihrer Erwerbsfähigkeit auf 65 % festgesetzt.

18.      In den Ausgangsverfahren vertrat HK die Ansicht, dass eine Kündigung der Arbeitnehmerinnen
mit verkürzter Kündigungsfrist nach der Regelung des § 5 Abs. 2 FL ausgeschlossen gewesen sei, da
dies gegen das Diskriminierungsverbot wegen Behinderung gemäß der Richtlinie 2000/78 verstoße.
Dem vorlegenden Gericht stellt sich daher die Frage, wie „Behinderung“ im Sinne der Richtlinie
2000/78 zu definieren ist.

IV – Vorabentscheidungsersuchen und Verfahren vor dem Gerichtshof

19.      Mit Beschlüssen vom 29. Juni 2011, in der Kanzlei des Gerichtshofs eingegangen am 1. Juli
2011, hat der Sø- og Handelsret die Verfahren jeweils ausgesetzt und dem Gerichtshof folgende
Fragen zur Vorabentscheidung vorgelegt:

1.      a) Ist jede Person, die aufgrund physischer, mentaler oder psychischer Beeinträchtigungen
während eines Zeitraums, der hinsichtlich der Dauer die Anforderung gemäß Randnr. 45 des
Urteils des Gerichtshofs in der Rechtssache C-13/05 (Chacón Navas) erfüllt, ihre Arbeit nicht
oder nur in begrenztem Umfang ausüben kann, vom Begriff der Behinderung im Sinne der
Richtlinie umfasst?

      b) Kann ein Zustand, der durch eine ärztlich diagnostizierte unheilbare Krankheit verursacht ist,
vom Begriff der Behinderung im Sinne der Richtlinie umfasst sein?

      c) Kann ein Zustand, der durch eine ärztlich diagnostizierte vorübergehende Krankheit verursacht
ist, vom Begriff der Behinderung im Sinne der Richtlinie umfasst sein?

2.      Ist eine dauerhafte Funktionsbeeinträchtigung, die keinen Bedarf an besonderen Hilfsmitteln oder
Ähnlichem zur Folge hat und die allein oder im Wesentlichen darin besteht, dass die betreffende
Person nicht zu einer Vollzeittätigkeit in der Lage ist, als Behinderung in dem Sinne anzusehen,
in dem dieser Ausdruck in der Richtlinie 2000/78 verwendet wird?
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3.      Gehört eine Herabsetzung der Arbeitszeiten zu den von Art. 5 der Richtlinie 2000/78 umfassten
Maßnahmen?

4.      Verbietet es die Richtlinie 2000/78, eine nationale Rechtsvorschrift, nach der ein Arbeitgeber
einem Arbeitnehmer mit verkürzter Kündigungsfrist kündigen darf, wenn der Arbeitnehmer
innerhalb von zwölf aufeinanderfolgenden Monaten Lohn während Krankheitszeiten von
insgesamt 120 Tagen bezogen hat, auf einen Arbeitnehmer anzuwenden, der als behindert im
Sinne der Richtlinie anzusehen ist, wenn

a)      die Abwesenheit durch die Behinderung verursacht ist?

oder

b)      die Abwesenheit darauf zurückzuführen ist, dass der Arbeitgeber nicht die geeigneten und im
konkreten Fall erforderlichen Maßnahmen ergriffen hat, um einer Person mit einer Behinderung
die Ausübung ihres Berufs zu ermöglichen?

20.      Mit Beschluss vom 4. August 2011 hat der Präsident des Gerichtshofs die Rechtssachen C-
335/11 und C-337/11 zu gemeinsamem schriftlichem und mündlichem Verfahren sowie zu
gemeinsamer Entscheidung verbunden.

21.      Neben den Parteien des Ausgangsrechtsstreits haben die Regierungen Dänemarks, Irlands,
Polens und des Vereinigten Königreichs sowie die Europäische Kommission am schriftlichen und
mündlichen Verfahren vor dem Gerichtshof teilgenommen. Darüber hinaus haben die Regierungen
Belgiens und Griechenlands schriftliche Erklärungen abgegeben.

V –    Würdigung

22.      Die erste und die zweite Frage des Sø- og Handelsret sind zusammen zu beantworten, da beide
die Definition des Behinderungsbegriffs betreffen (dazu unter A). Die dritte Frage hat die Ausgestaltung
und den Umfang von Vorkehrungen, die der Arbeitgeber nach Art. 5 der Richtlinie 2000/78 zu
ergreifen hat, zum Gegenstand (dazu unter B). Zuletzt ist die vierte Frage und damit die Verkürzung der
Kündigungsfrist wegen krankheitsbedingten Fehlens als diskriminierende Vorschrift zu prüfen (dazu
unter C).

A –    Erste und zweite Vorlagefrage

1.      Definition des Behinderungsbegriffs

23.      Die Richtlinie 2000/78 enthält selbst keine Definition des Begriffs Behinderung.

24.      Der Gerichtshof war bereits in der Rechtssache Chacón Navas aufgerufen, diesen Begriff
unionsautonom zu definieren. Danach erfasst der Begriff Behinderung eine „Einschränkung, die
insbesondere auf physische, geistige oder psychische Beeinträchtigungen zurückzuführen ist und die ein
Hindernis für die Teilhabe des Betreffenden am Berufsleben bildet“(9). Zudem muss es wahrscheinlich
sein, dass die Einschränkung von langer Dauer ist(10).

25.      Im Jahr 2010 – und damit einige Jahre nach dem Urteil in der Rechtssache Chacón Navas –
ratifizierte die Europäische Union das Übereinkommen der Vereinten Nationen über die Rechte von
Menschen mit Behinderungen. Das UN-Übereinkommen verweist zunächst in seiner Präambel darauf,
dass der Begriff der Behinderung dynamisch zu verstehen ist und sich das Verständnis von Behinderung
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ständig weiterentwickelt(11). Art. 1 des Abkommens enthält dann eine Begriffsdefinition. Danach
zählen zu den „Menschen mit Behinderungen … Menschen, die langfristige körperliche, seelische,
geistige oder Sinnesbeeinträchtigungen haben, welche sie in Wechselwirkung mit verschiedenen
Barrieren an der vollen, wirksamen und gleichberechtigten Teilhabe an der Gesellschaft hindern
können“.

26.      Aus Art. 216 Abs. 2 AEUV folgt, dass die von der Union geschlossenen internationalen
Übereinkünfte die Unionsorgane und die Mitgliedstaaten binden. Die von der Union geschlossenen
internationalen Übereinkünfte sind ab ihrem Inkrafttreten wesentlicher („integraler“) Bestandteil der
Unionsrechtsordnung.(12) Daher sind Bestimmungen des abgeleiteten Unionsrechts nach Möglichkeit
in Übereinstimmung mit den völkerrechtlichen Verpflichtungen der Union auszulegen(13).

27.      Der Begriff der Behinderung nach der Richtlinie 2000/78 dürfte daher nicht hinter dem
Schutzbereich zurückbleiben, den das UN-Übereinkommen eröffnet. Nach der Definition des UN-
Übereinkommens ergibt sich das Hindernis für die Teilhabe an der Gesellschaft aus der
„Wechselwirkung mit verschiedenen Barrieren“. Insofern könnte sich in bestimmten Konstellationen
ergeben, dass die Definition des Urteil Chacón Navas hinter der Definition des UN-Übereinkommens
zurückbleibt und völkerrechtskonform auszulegen wäre.

28.      In den vorliegenden Fällen liegt der Kern des Problems allerdings nicht im Bereich des
Definitionselements „Barrieren“. Das vorlegende Gericht möchte wissen, ob ein Zustand, der durch
eine ärztlich diagnostizierte unheilbare oder vorübergehende heilbare Krankheit verursacht ist, vom
Begriff der Behinderung erfasst sein kann. Weder die Definition des Urteils Chacón Navas noch jene
des UN-Übereinkommens geben aus sich selbst heraus eine Antwort auf die Fragen des vorlegenden
Gerichts. Denn abgesehen von dem Erfordernis einer langfristigen Einschränkung enthalten beide
Definitionen keine expliziten Kriterien für die Abgrenzung von Behinderung und Krankheit.

29.      Zur Beantwortung der Fragen des vorlegenden Gerichts ist im Folgenden daher die Abgrenzung
von Krankheit und Behinderung zu erörtern.

2.      Abgrenzung von Behinderung und Krankheit

30.      In seinem Urteil Chacón Navas hat der Gerichtshof festgestellt, dass Arbeitnehmer nicht schon
in den Schutzbereich der Richtlinie 2000/78 fallen, sobald sich bei ihnen irgendeine Krankheit
manifestiert(14). Der Gerichtshof unterscheidet damit zwischen Krankheit und Behinderung. Denn eine
„Krankheit“ ist in der Richtlinie nicht als eigenes verbotenes Diskriminierungsmerkmal aufgeführt.

31.      Der Gerichtshof hat aber nur eine „Krankheit als solche“ vom Anwendungsbereich der
Richtlinie ausgenommen(15). Dem Urteil Chacón Navas ist nicht zu entnehmen, dass eine Krankheit als
Ursache einer Behinderung die Qualifizierung als Behinderung entfallen lässt. Schließlich hat der
Gerichtshof auch in seinem zweiten Urteil zu einer behinderungsbedingten Diskriminierung präzisiert,
dass dem Urteil Chacón Navas nicht zu entnehmen ist, dass der sachliche Geltungsbereich dieser
Richtlinie restriktiv ausgelegt werden müsse(16).

32.      Insbesondere ist nicht ersichtlich, dass die Richtlinie 2000/78 nur Behinderungen erfassen will,
die angeboren sind oder von Unfällen herrühren. Für den Anwendungsbereich der Richtlinie je nach
Ursache der Behinderung zu differenzieren, wäre willkürlich und würde damit selbst dem Ziel der
Richtlinie, die Gleichbehandlung zu verwirklichen, widersprechen.

33.      Es ist also zu trennen zwischen der Krankheit als möglicher Ursache der Beeinträchtigung und
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der daraus resultierenden Beeinträchtigung. Umfasst vom Schutz der Richtlinie ist auch die aus einer
Krankheit resultierende dauerhafte Einschränkung, die zu einem Hindernis für die Teilhabe am
Berufsleben führt.

34.      In den vorliegenden Fällen geht es um körperliche Beeinträchtigungen, die sich u. a. in
Schmerzen und Unbeweglichkeit äußern. Die Abgrenzung von Krankheit und Behinderung ist
vorliegend daher einfacher als in dem Fall, den der oberste Gerichtshof der Vereinigten Staaten von
Amerika zu entscheiden hatte, in dem dieser festgestellt hat, dass auch eine symptomlose HIV-
Infektion eine Behinderung im Sinne des Anti-Discrimination Act darstellen kann(17). Ob die
Beschwerden einer Person in einem konkreten Sachverhalt eine Einschränkung darstellen, unterliegt der
Beurteilung des mitgliedstaatlichen Gerichts.

35.      Dem Wortlaut der Richtlinie 2000/78 sind keine Anhaltspunkte für eine Begrenzung des
Anwendungsbereichs auf einen bestimmten Schweregrad der Behinderung zu entnehmen(18). Da diese
Frage jedoch weder vom vorlegenden Gericht gestellt wurde, noch zwischen den Verfahrensbeteiligten
erörtert wurde, ist sie hier nicht abschließend zu entscheiden.

36.      Für das Vorliegen einer Behinderung ist darüber hinaus ausschlaggebend, dass die
Einschränkung wahrscheinlich von „langer Dauer“ ist(19). Das UN-Übereinkommen spricht insofern
davon, dass es sich um eine „langfristige“(20) Beeinträchtigung handeln muss. Inhaltlich erkenne ich
hierin keinen Unterschied.

37.      Die lange Dauer wird bei einer Einschränkung, die auf einer unheilbaren Krankheit beruht, in der
Regel zu bejahen sein. Aber auch eine im Prinzip heilbare Krankheit kann einen so langen Verlauf bis
zur vollständigen Heilung nehmen, dass die Einschränkung von langer Dauer ist. Und auch bei einer
grundsätzlich heilbaren Krankheit kann eine langfristige Einschränkung zurückbleiben. Gerade bei
chronischen Krankheiten kann sich der Übergang von einer (behandelbaren) Krankheit zu einer
voraussichtlich dauerhaften Einschränkung, die dann erst den Charakter einer Behinderung hat, als
fließender Prozess darstellen. Erst wenn die Prognose einer dauerhaften Einschränkung vorliegt, ist von
einer Behinderung zu sprechen.

38.      Allein aus der Feststellung, ob eine Krankheit an sich heilbar oder unheilbar, dauerhaft oder
vorübergehend ist, kann daher kein definitiver Schluss auf das spätere Vorliegen einer dauerhaften
Einschränkung gezogen werden.

3.      Bedarf an besonderen Hilfsmitteln

39.      Das vorlegende Gericht fragt darüber hinaus, ob die Annahme einer Behinderung die
Notwendigkeit besonderer Hilfsmittel voraussetzt oder ob es genügt, dass die Ableistung der
vollständigen Arbeitszeit nicht mehr möglich ist.

40.      Der Begriff der Behinderung nach der Richtlinie setzt nicht die Notwendigkeit besonderer
Hilfsmittel voraus.

41.      Art. 5 der Richtlinie 2000/78 macht deutlich, dass zunächst das Bestehen einer Behinderung
festgestellt werden muss, um anschließend die geeigneten und erforderlichen Maßnahmen zu ergreifen.
Der 20. Erwägungsgrund liefert Anhaltspunkte dafür, was unter entsprechenden Maßnahmen zu
verstehen sein kann, und nennt u. a., dass der „Arbeitsplatz der Behinderung entsprechend
einzurichten“ ist. Die Notwendigkeit besonderer Einrichtungen und Hilfsmittel ist also Folge der
Feststellung der Behinderung und nicht Teil der Definition des Behinderungsbegriffs.
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42.      Auch vor dem Hintergrund von Sinn und Zweck der Richtlinie kann die Notwendigkeit
besonderer Hilfsmittel als Teil der Definition nicht überzeugen. Behinderungen im Sinne der Richtlinie
können auf physischen, psychischen oder seelischen Beeinträchtigungen beruhen. Die Forderung nach
der Notwendigkeit besonderer Hilfsmittel scheint aber nur vom Leitbild eines Menschen geprägt, der
körperliche Beeinträchtigungen hat. Würde man Hilfsmittel als zwingendes Element des
Behinderungsbegriffs verlangen, wären schon die in der Richtlinie explizit angesprochenen seelischen
oder psychischen Beeinträchtigungen nicht erfasst, da sie in der Regel auch keine Hilfsmittel erforderlich
machen. Ein solches Erfordernis würde auch gerade diejenigen Behinderten benachteiligen, deren
Behinderung nicht durch ein Hilfsmittel ausgeglichen oder gemildert werden kann und die bereits aus
diesem Grund in der Regel eher schwerer betroffen sind als andere.

43.      Im Ergebnis kommt es daher allein darauf an, ob ein Hindernis für die Teilhabe am Berufsleben
vorliegt.

44.      DAB und Pro Display haben vorgetragen, dass nur als behindert angesehen werden könne, wer
vollständig vom Berufsleben ausgeschlossen sei, weshalb eine nur reduzierte Arbeitsleistung für die
Einstufung als Behinderung nicht ausreiche. Dies überzeugt nicht. Schon nach allgemeinem
Sprachverständnis umfasst der Begriff „Hindernis für die Teilhabe am Berufsleben“ auch nur partielle
Schranken und nicht nur einen generellen „Ausschluss“ vom Berufsleben.

45.      Für eine Einbeziehung von Menschen, deren Hindernis für die Teilnahme am Berufsleben darin
liegt, dass sie nicht Vollzeit arbeiten können, spricht auch der 17. Erwägungsgrund der Richtlinie.
Dieser sieht vor, dass der Schutzbereich der Richtlinie solche Arbeitnehmer erfasst, die grundsätzlich
„für die Erfüllung der wesentlichen Funktionen des Arbeitsplatzes … kompetent, fähig oder verfügbar“
sind. Die Richtlinie zielt folglich gerade auf den Schutz solcher Personen ab, die grundsätzlich am
Arbeitsleben – wenn auch eventuell in begrenztem Umfang bzw. durch besondere Vorkehrungen –
teilhaben können. Somit setzt die Anwendbarkeit der Richtlinie keinen Ausschluss der betroffenen
Person vom Berufsleben voraus.

46.      Als Zwischenergebnis ist folglich festzuhalten, dass der Begriff Behinderung eine Einschränkung
umfasst, die insbesondere auf physische, geistige oder psychische Beeinträchtigungen zurückzuführen ist
und die ein Hindernis für die Teilhabe des Betreffenden am Berufsleben darstellt. Für die Definition der
Behinderung ist es unerheblich, dass die Beeinträchtigung durch eine Krankheit verursacht wurde; allein
entscheidend ist, ob die Einschränkung von langer Dauer ist. Auch eine Funktionsbeeinträchtigung von
langer Dauer, die keinen Bedarf an besonderen Hilfsmitteln zur Folge hat und die allein oder im
Wesentlichen darin besteht, dass die betreffende Person nicht zu einer Vollzeittätigkeit in der Lage ist,
ist als Behinderung im Sinne der Richtlinie 2000/78 anzusehen.

B –    Dritte Vorlagefrage

47.      Mit seiner dritten Vorlagefrage möchte der Sø- og Handelsret wissen, ob zu den angemessenen
Vorkehrungen für Menschen mit Behinderung auch eine Herabsetzung der Arbeitszeit gehören kann.

48.      Art. 5 Satz 1 der Richtlinie 2000/78 sieht vor, dass angemessene Vorkehrungen zu treffen sind,
um die Anwendung des Gleichbehandlungsgrundsatzes auf Menschen mit Behinderung zu
gewährleisten. Das bedeutet, dass der Arbeitgeber die „geeigneten und im konkreten Fall
erforderlichen Maßnahmen“ zu ergreifen hat, um den Menschen mit Behinderung den Zugang zur
Beschäftigung, die Ausübung eines Berufs, den beruflichen Aufstieg und die Teilnahme an Aus- und
Weiterbildungsmaßnahmen zu ermöglichen. Die Verpflichtung des Arbeitgebers entfällt, wenn ihn die
Maßnahmen unverhältnismäßig belasten würden.
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49.      Ziel dieser Vorschrift ist es, nicht nur die Gleichbehandlung, sondern die Gleichstellung eines
behinderten Menschen durchzusetzen und ihm dadurch die Ausübung eines Berufs zu ermöglichen.

50.      Art. 5 der Richtlinie 2000/78 selbst legt lediglich fest, dass die Maßnahmen „geeignet und im
konkreten Fall erforderlich“ sein müssen, um den Zugang zur Beschäftigung etc. zu ermöglichen.

51.      Jedoch erläutert der 20. Erwägungsgrund der Richtlinie die Vorschrift näher. Danach sind
„wirksame und praktikable Maßnahmen“ vorzusehen, „um den Arbeitsplatz der Behinderung
entsprechend einzurichten, z. B. durch eine entsprechende Gestaltung der Räumlichkeiten oder eine
Anpassung des Arbeitsgeräts, des Arbeitsrhythmus, der Aufgabenverteilung oder des Angebots an
Ausbildungs- und Einarbeitungsmaßnahmen“.

52.      Die Herabsetzung der Arbeitszeiten könnte von dem dort explizit aufgeführten Beispiel der
„Anpassung des Arbeitsrhythmus“ erfasst sein. DAB und Pro Display sind allerdings der Auffassung,
dass „Arbeitsrhythmus“ sich gerade nicht auf die Arbeitszeiten, sondern lediglich auf die Arbeitsleistung
und das Arbeitstempo oder die Verteilung der Arbeitsaufgaben unter den Mitarbeitern beziehe.

53.      Selbst wenn man der Auffassung ist, dass die Herabsetzung der Arbeitszeiten nicht unter die
„Anpassung des Arbeitsrhythmus“ fällt, ist meiner Ansicht nach die Herabsetzung der Arbeitszeit von
Art. 5 der Richtlinie erfasst.

54.      Denn es geht schon aus dem Wortlaut des 20. Erwägungsgrundes hervor, dass dieser nur eine
beispielhafte Aufzählung enthält und nicht abschließend zu verstehen ist. Allein aus der Tatsache, dass
die Herabsetzung der Arbeitszeit dort nicht ausdrücklich aufgeführt ist, kann nicht geschlossen werden,
dass sie von Art. 5 der Richtlinie nicht erfasst ist.

55.      DAB und Pro Display verweisen darüber hinaus darauf, dass der Begriff der Arbeitszeiten in
der Richtlinie nicht erwähnt und auch in den Vorarbeiten zur Richtlinie nicht diskutiert worden sei. Auch
sei der Begriff der Herabsetzung der Arbeitszeit so eng mit der Teilzeitrichtlinie(21) verknüpft, dass
entsprechende Anträge nur nach dieser zu beurteilen seien.

56.      Der Unionsgesetzgeber hat jedoch den Wortlaut von Art. 5 weit gefasst. Er spricht allgemein
von Maßnahmen, die Menschen mit Behinderung den Zugang zur Beschäftigung ermöglichen. Eine
Herabsetzung der Arbeitszeit kann zweifelsohne geeignet sein, einem Menschen mit Behinderung die
Ausübung eines Berufs zu ermöglichen.

57.      Insofern stützt auch der 20. Erwägungsgrund ein weites Verständnis von Art. 5. Aus ihm folgt
nämlich, dass entgegen der Ansicht von DAB und Pro Display nicht nur physische, sondern auch
organisatorische Maßnahmen umfasst sind. Die „entsprechende Gestaltung der Räumlichkeiten“ oder
die „Anpassung des Arbeitsgeräts“ beziehen sich auf die Beseitigung physischer Schranken,
wohingegen mit der „Anpassung des Arbeitsrhythmus, der Aufgabenverteilung oder des Angebots an
Ausbildungs- und Einarbeitungsmaßnahmen“ Maßnahmen mit organisatorischem Charakter erwähnt
sind. Dies entspricht insbesondere dem Verständnis von Behinderung nach dem UN-Übereinkommen,
wonach für eine Einschränkung nicht nur physische, sondern auch sonstige, insbesondere
gesellschaftliche Barrieren relevant sind.

58.      Auch Sinn und Zweck der Richtlinie 2000/78 sprechen für eine Einbeziehung von
Teilzeitbeschäftigung. Diese verlangt individuell abgestimmte Maßnahmen zu einer Gleichstellung und
damit einer verbesserten Teilhabe von Menschen mit Behinderung am Berufsleben(22). Entscheidend
muss daher sein, ob eine bestimmte Maßnahme dazu führen kann, dass ein Mensch mit Behinderung
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einen Beruf ergreifen oder seinen Beruf weiterhin ausüben kann. Vor diesem Hintergrund entspricht es
gerade Sinn und Zweck der Richtlinie, behinderte Arbeitnehmer, die zumindest teilweise arbeiten
können, nicht gänzlich vom Arbeitsmarkt auszuschließen, sondern ihnen durch das Angebot einer
Teilzeitbeschäftigung eine adäquate Teilhabe am Berufsleben zu ermöglichen. Es ist nicht zu erkennen,
dass die Richtlinie nur Maßnahmen wie den Einbau eines Aufzugs oder rollstuhlgerechter
Sanitäranlagen – was ebenfalls aufwändig und kostenträchtig sein kann – verlangt, aber eine
Reduzierung der Arbeitszeit nicht erfasst sein kann.

59.      Zwar ist der Einwand von DAB und Pro Display nicht von der Hand zu weisen, dass eine
Teilzeittätigkeit unter bestimmten Umständen einen starken Eingriff in das Rechtsverhältnis zwischen
Arbeitgeber und Arbeitnehmer darstellt und zu einer Belastung für den Arbeitgeber führen kann. Dies
kann aber ebenso für die beispielhaft aufgeführte Anpassung der Räumlichkeiten gelten. Aus diesem
Grund stellt Art. 5 Satz 2 die Verpflichtung des Arbeitgebers aber auch unter die Bedingung, dass die
Maßnahmen den Arbeitgeber nicht unverhältnismäßig belasten dürfen. Insofern fordert die Richtlinie
einen angemessenen Ausgleich zwischen den Interessen des behinderten Arbeitnehmers, Maßnahmen
zu seiner Unterstützung zu erfahren, und des Arbeitgebers, der Eingriffe in seine Betriebsorganisation
sowie wirtschaftliche Einbußen nicht ohne Weiteres hinnehmen muss.

60.      Als Zwischenergebnis ist somit festzuhalten, dass eine Herabsetzung der Arbeitszeit zu den von
Art. 5 der Richtlinie 2000/78 umfassten Maßnahmen gehören kann. Es obliegt dem nationalen Gericht,
im Einzelfall festzustellen, ob eine solche Maßnahme zu einer unverhältnismäßigen Belastung des
Arbeitgebers führt.

C –    Vierte Vorlagefrage

1.      Erster Teil der vierten Vorlagefrage

61.      Mit dem ersten Teil der vierten Vorlagefrage will der Sø- og Handelsret wissen, inwieweit eine
nationale Rechtsvorschrift im Widerspruch zur Richtlinie 2000/78 steht, die eine Kündigung mit
verkürzter Frist bei krankheitsbedingtem Fehlen erlaubt, sofern sie auch in Konstellationen angewendet
wird, in denen die Abwesenheit durch die Behinderung verursacht ist.

62.      Die Richtlinie 2000/78 verbietet gemäß Art. 1 in Verbindung mit Art. 2 Abs. 2 die unmittelbare
oder mittelbare Diskriminierung wegen Behinderung in Beschäftigung und Beruf. Eine unmittelbare
Diskriminierung liegt danach vor, wenn eine Person wegen einer Behinderung in einer vergleichbaren
Situation eine weniger günstige Behandlung erfährt als eine andere Person. Eine mittelbare
Diskriminierung ist zu bejahen, wenn dem Anschein nach neutrale Vorschriften, Kriterien oder
Verfahren Personen mit einer Behinderung gegenüber anderen Personen in besonderer Weise
benachteiligen können, es sei denn, dies kann gerechtfertigt werden. Der sachliche Geltungsbereich der
Richtlinie umfasst gemäß Art. 3 Abs. 1 Buchst. c explizit die Entlassungsbedingungen. Im Folgenden ist
daher zunächst zu prüfen, ob in der verkürzten Kündigungsfrist eine unmittelbare oder mittelbare
Benachteiligung zu sehen ist und gegebenenfalls, ob eine solche gerechtfertigt werden kann.

a)      Benachteiligung

63.      Vorab möchte ich aber zunächst den Prüfungsgegenstand präzisieren: Das vorlegende Gericht
fragt nur nach der Unionsrechtskonformität der Bestimmung, aus der sich die Verkürzung der
Kündigungsfrist wegen Krankheitsfehlzeiten ergibt.

64.      Eine andere, nach der Fallkonstellation naheliegende Frage wäre, inwiefern Fehlzeiten, die mit
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einer Behinderung oder behinderungsbedingten Krankheit in Zusammenhang stehen, überhaupt ein
zulässiger Kündigungsgrund sein können. Der Gerichtshof hat bereits festgestellt, dass die Richtlinie
einer Kündigung entgegensteht, die unter Berücksichtigung der Verpflichtung des Arbeitgebers,
angemessene Vorkehrungen zu treffen, nicht dadurch gerechtfertigt ist, dass die betreffende Person für
die Erfüllung der wesentlichen Funktionen ihres Arbeitsplatzes nicht verfügbar ist(23) Im Gegenschluss
könnte hieraus gefolgert werden, dass eine Kündigung zulässig ist, wenn die erforderlichen
Vorkehrungen zur Anpassung des Arbeitsplatzes für den Arbeitgeber eine unverhältnismäßige
Belastung darstellen würden oder der Arbeitnehmer wegen seiner Fehlzeiten für die wesentlichen
Funktionen des Arbeitsplatzes nicht verfügbar ist. Meiner Ansicht nach dürfte mit dieser Feststellung
des Gerichtshofs die Frage der Zulässigkeit einer Kündigung aufgrund behinderungsbedingter
Krankheitsfehlzeiten jedoch noch nicht abschließend geklärt sein. In Beantwortung der vorgelegten
Frage befasse ich mich im Folgenden aber ausschließlich mit der Verkürzung der Kündigungsfrist.

65.      Wenn ein Arbeitnehmer mit Behinderung wegen einer „allgemeinen“ Krankheit fehlt, führt die
Berücksichtigung der Krankheitszeiten für die Verkürzung der Kündigungsfrist nicht zu einer
Benachteiligung im Vergleich zu einem Arbeitnehmer ohne Behinderung. Denn die Wahrscheinlichkeit,
an einer Krankheit wie beispielsweise einer Grippe zu erkranken, hängt in der Regel nicht mit der
Behinderung zusammen und trifft Arbeitnehmer mit und ohne Behinderung gleichermaßen.

66.      Im vorliegenden Zusammenhang geht es aber um Fehlzeiten, die auf einer Behinderung beruhen.
§ 5 Abs. 2 FL ist auf den ersten Blick neutral, da er sich auf alle Arbeitnehmer bezieht, die wegen
Krankheit mehr als 120 Tage gefehlt haben. Er führt daher nicht zu einer unmittelbaren Diskriminierung
Behinderter. Denn diese Bestimmung knüpft weder direkt an das verbotene Differenzierungskriterium
der Behinderung an, noch nimmt sie eine Ungleichbehandlung aufgrund eines Kriteriums vor, das mit
der Behinderung untrennbar verbunden ist. Eine Behinderung führt nämlich nicht in jedem Fall
zwangsläufig zu Erkrankungen und Krankheitsfehlzeiten, so dass nicht von einer Untrennbarkeit
gesprochen werden kann.

67.      Hierin liegt jedoch eine mittelbare Benachteiligung. Sofern die Krankheit nämlich mit einer
Behinderung zusammenhängt, werden ungleiche Sachverhalte gleich behandelt. Arbeitnehmer mit einer
Behinderung haben in der Regel ein viel höheres Risiko an einer mit ihrer jeweiligen Behinderung
zusammenhängenden Krankheit zu erkranken als Arbeitnehmer ohne eine Behinderung. Diese kann nur
eine „allgemeine“ Krankheit treffen. An einer solchen können aber Arbeitnehmer mit Behinderung
darüber hinaus auch noch erkranken. Die Bestimmung zur verkürzten Kündigungsfrist ist somit eine
Vorschrift, die Arbeitnehmer mit einer Behinderung gegenüber Arbeitnehmern ohne eine Behinderung
mittelbar benachteiligt.

68.      Der Einwand einiger Verfahrensbeteiligter, aufgrund des Anspruchs der Arbeitnehmer, die Art
ihrer Erkrankung nicht offenlegen zu müssen, sei eine Differenzierung zwischen „allgemeinen“
Krankheiten und solchen, die auf der Behinderung beruhen, nicht praktikabel, überzeugt nicht. Denn es
gibt Möglichkeiten, wie beides miteinander in Einklang gebracht werden kann, etwa über einen
Vertrauensarzt.

b)      Rechtfertigung

69.      Nach Art. 2 Abs. 2 Buchst. b Ziff. i ist eine Vorschrift wie § 5 Abs. 2 FL gerechtfertigt, wenn
durch sie ein legitimes Ziel verfolgt wird und die Mittel zur Erreichung dieses Ziels angemessen und
erforderlich sind. Diese Formulierung enthält die allgemeinen im Unionsrecht anerkannten
Anforderungen an die Rechtfertigung einer Ungleichbehandlung(24).
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70.      Die Regelung muss also geeignet sein zur Erreichung eines legitimen Ziels. Sie muss darüber
hinaus erforderlich sein, d. h. das angestrebte legitime Ziel darf nicht durch ein milderes, gleich
geeignetes Mittel erreicht werden können. Schließlich muss die Regelung auch verhältnismäßig im
engeren Sinne sein, d. h., sie darf keine Nachteile verursachen, die außer Verhältnis zu den
angestrebten Zielen stehen(25).

71.      Bei der Prüfung dieser Kriterien ist zu beachten, dass in der Rechtsprechung anerkannt ist, dass
die Mitgliedstaaten über einen weiten Ermessensspielraum bei der Wahl der Maßnahmen zur
Erreichung ihrer Ziele im Bereich der Arbeits- und Sozialpolitik verfügen(26).

72.      Der Vorlagebeschluss enthält keine Informationen zu den Zielen, die mit § 5 Abs. 2 FL verfolgt
werden. Dies macht eine Beurteilung schwierig. Es wird daher Sache des vorlegenden Gerichts sein,
die Rechtfertigung der streitigen Regelung abschließend zu beurteilen.

73.      Die dänische Regierung hat vorgetragen, § 5 Abs. 2 FL versuche einen gerechten
Interessenausgleich zwischen Arbeitgebern und Arbeitnehmern im Falle langer Abwesenheiten wegen
Krankheit herzustellen. Letztlich diene er aber insbesondere den Interessen der Arbeitnehmer. Durch
die verkürzte Kündigungsfrist im Falle einer langen Krankheitsabwesenheit würde für den Arbeitgeber
ein Anreiz geschaffen, einem erkrankten Arbeitnehmer nicht zum frühestmöglichen Zeitpunkt zu
kündigen, sondern ihn erst einmal weiterzubeschäftigen, weil der Arbeitgeber wisse, dass bei sehr
langen Fehlzeiten dann im Ausgleich die Kündigungsfrist verringert ist.

74.      Diese verfolgten Ziele sind legitim, und die Regelung ist angesichts des Ermessensspielraums der
Mitgliedstaaten auch nicht offensichtlich ungeeignet(27), um sie zu erreichen. Eine alternative, aber
weniger einschneidende Maßnahme müsste sich in das übrige System der arbeitsrechtlichen Regelungen
einfügen können. Ob ein solches Mittel vorstellbar ist, ist daher ohne weitere Informationen schwer zu
beurteilen.

75.      Entscheidend ist, ob die durch die verkürzte Kündigungsfrist in ihrer gegenwärtigen Form
bedingten Nachteile für Arbeitnehmer mit Behinderung in einem angemessen Verhältnis zu den
angestrebten Zielen stehen, ob sie also nicht zu einer übermäßigen Beeinträchtigung der Betroffenen
führt. Dieses verlangt, dass ein gerechter Ausgleich zwischen den verschiedenen widerstreitenden
Interessen gefunden wird(28). Insofern ist fraglich, ob eine angemessene Regelung nicht auch den
Schweregrad der Behinderung und die Wiedereinstellungschancen des betroffenen Arbeitnehmers mit
in den Blick nehmen müsste. Je schwerer die Behinderung und je schwieriger die Suche nach einer
neuen Beschäftigung sein wird, desto wichtiger ist die Länge der Kündigungsfrist für den Arbeitnehmer.
Dies im Einzelnen zu beurteilen, ist Sache des vorlegenden Gerichts.

76.      Als Ergebnis des ersten Teils der vierten Vorlagefrage ist somit festzuhalten, dass die Richtlinie
2000/78 dahin auszulegen ist, dass sie einer nationalen Regelung entgegensteht, nach der ein
Arbeitgeber einem Arbeitnehmer wegen Krankheitsfehlzeiten mit verkürzter Kündigungsfrist kündigen
darf, wenn die Krankheit auf der Behinderung beruht. Das gilt nicht, wenn die Benachteiligung gemäß
Art. 2 Abs. 2 Buchst. b Ziff. i der Richtlinie 2000/78 durch ein legitimes Ziel sachlich gerechtfertigt ist
und die Mittel zur Erreichung dieses Ziels angemessen und erforderlich sind.

2.      Zweiter Teil der vierten Vorlagefrage

77.      Mit dem zweiten Teil der vierten Vorlagefrage möchte das vorlegende Gericht schließlich
wissen, ob die Richtlinie 2000/78 einer Verkürzung der Kündigungsfrist entgegensteht, wenn die
Abwesenheit des Arbeitnehmers darauf zurückzuführen ist, dass der Arbeitgeber nicht die
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angemessenen Vorkehrungen gemäß Art. 5 der Richtlinie getroffen hat, um einer Person mit einer
Behinderung die Ausübung ihres Berufs zu ermöglichen.

78.      Im Rahmen der Frage, welche Vorkehrungen angemessen im Sinne von Art. 5 der Richtlinie
sind, findet bereits eine Verhältnismäßigkeitsprüfung statt. Hierbei wird unter Abwägung der Interessen
des behinderten Arbeitnehmers und seines Arbeitgebers geklärt, ob die zu treffenden Vorkehrungen
dem Arbeitgeber zuzumuten sind. Trifft nun der Arbeitgeber diese ihm zumutbaren angemessenen
Vorkehrungen nicht, kommt er also seiner Verpflichtung aus Art. 5 der Richtlinie nicht nach, darf ihm
hieraus kein rechtlicher Vorteil entstehen. Die Verpflichtung des Art. 5 der Richtlinie 2000/78 würde
leer laufen, wenn die Unterlassung von verhältnismäßigen Maßnahmen eine Benachteiligung eines
behinderten Arbeitnehmers rechtfertigen könnte. Nach Sinn und Zweck dieser Vorschrift können daher
aus der Unterlassung einer Maßnahme resultierende Fehlzeiten des Arbeitnehmers eine Verkürzung der
Kündigungsfrist nicht rechtfertigen.

79.      Beruht die Anwendung der verkürzten Kündigungsfrist auf Fehlzeiten des Arbeitnehmers, die
dadurch verursacht wurden, dass der Arbeitgeber angemessene Vorkehrungen nach Art. 5 der
Richtlinie 2000/78 nicht ergriffen hat, stellt dies daher eine nicht zu rechtfertigende Benachteiligung dar.

VI – Ergebnis

80.      Nach alledem schlage ich dem Gerichtshof vor, die Vorlagefragen wie folgt zu beantworten:

1.      a) Der Begriff Behinderung im Sinne der Richtlinie 2000/78/EG zur Festlegung eines allgemeinen
Rahmens für die Verwirklichung der Gleichbehandlung in Beschäftigung und Beruf umfasst eine
Einschränkung, die insbesondere auf physische, geistige oder psychische Beeinträchtigungen
zurückzuführen ist und die ein Hindernis für die Teilhabe des Betreffenden am Berufsleben
darstellt.

b) Für die Definition der Behinderung ist es unerheblich, dass die Beeinträchtigung durch eine
Krankheit verursacht wurde; allein entscheidend ist, ob die Einschränkung wahrscheinlich von
langer Dauer ist.

c) Auch eine Funktionsbeeinträchtigung von langer Dauer, die keinen Bedarf an besonderen Hilfsmitteln
zur Folge hat und die allein oder im Wesentlichen darin besteht, dass die betreffende Person
nicht zu einer Vollzeittätigkeit in der Lage ist, ist als Behinderung im Sinne der Richtlinie
2000/78 anzusehen.

2.      Eine Herabsetzung der Arbeitszeit kann zu den von Art. 5 der Richtlinie 2000/78 umfassten
Maßnahmen gehören. Es obliegt dem nationalen Gericht, im Einzelfall festzustellen, ob eine
solche Maßnahme zu einer unverhältnismäßigen Belastung des Arbeitgebers führt.

3.      Die Richtlinie 2000/78 ist dahin auszulegen, dass sie einer nationalen Regelung entgegensteht,
nach der ein Arbeitgeber einem Arbeitnehmer wegen Krankheitsfehlzeiten mit verkürzter
Kündigungsfrist kündigen darf, wenn die Krankheit auf der Behinderung beruht. Das gilt nicht,
wenn die Benachteiligung gemäß Art. 2 Abs. 2 Buchst. b Ziff. i der Richtlinie 2000/78 durch ein
legitimes Ziel sachlich gerechtfertigt ist und die Mittel zur Erreichung dieses Ziels angemessen
und erforderlich sind. Beruht die Anwendung der verkürzten Kündigungsfrist jedoch auf
Fehlzeiten des Arbeitnehmers, die dadurch verursacht wurden, dass der Arbeitgeber keine
angemessenen Vorkehrungen nach Art. 5 der Richtlinie 2000/78 ergriffen hat, stellt dies eine
nicht zu rechtfertigende Benachteiligung dar.
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1 – Originalsprache: Deutsch.

2 – Richtlinie 2000/78/EG des Rates vom 27. November 2000 zur Festlegung eines allgemeinen Rahmens für
die Verwirklichung der Gleichbehandlung in Beschäftigung und Beruf, ABl. L 303, S. 16, im Folgenden:
Richtlinie 2000/78.

3 – Urteil vom 11. Juli 2006, Chacón Navas (C‑13/05, Slg. 2006, I-6467).

4 – Ratifiziert von der Europäischen Union am 23. Dezember 2010; im Folgenden: UN-Übereinkommen.
Siehe Beschluss des Rates 2010/48/EG vom 26. November 2009 über den Abschluss des
Übereinkommens, ABl. 2010, L 23, S. 35.

5 – Lov om forbud mod forskelsbehandling på arbejdsmarkedet (Gesetz über die Gleichbehandlung auf dem
Arbeitsmarkt).

6 – Lov om retsforholdet mellem arbejdsgivere og funktionærer Funktionærlov (Angestelltengesetz), im
Folgenden: FL.

7 – Verband der Handels- und Büroangestellten Dänemark.

8 – Bei der flexjob-Regelung handelt es sich um eine dänische Regelung staatlicher Lohnzuschüsse bei
Beschäftigung von Menschen mit dauerhaft verminderter Arbeitsfähigkeit.

9 – Urteil Chacón Navas (zitiert in Fn. 3, Randnr. 43).

10 – Ebd., Randnr. 45.

11 – So auch Generalanwalt Geelhoed in seinen Schlussanträgen in der Rechtssache Chacón Navas (zitiert in
Fn. 3, Nr. 66).

12 – Vgl. in diesem Sinne Urteile vom 10. September 1996, Kommission/Deutschland (C-61/94, Slg. 1996,
I-3989, Randnr. 52), vom 12. Januar 2006, Algemene Scheeps Agentuur Dordrecht (C-311/04, Slg. 2006,
I-609, Randnr. 25), vom 3. Juni 2008, Intertanko u. a. (C-308/06, Slg. 2008, I-4057, Randnr. 42), sowie
vom 3. September 2008, Kadi und Al Barakaat International Foundation/Rat und Kommission (C‑402/05 P
und C-415/05 P, Slg. 2008, I-6351, Randnr. 307), und vom 21. Dezember 2011, Air Transport Association
of America u. a. (C‑366/10, noch nicht in der amtlichen Sammlung veröffentlicht, Randnr. 50).

13 – Vgl. Urteile Kommission/Deutschland (zitiert in Fn. 12, Randnr. 52), vom 14. Juli 1998, Bettati (C-
341/95, Slg. 1998, I-4355, Randnr. 20), vom 9. Januar 2003, Petrotub und Republica (C‑76/00 P, Slg.
2003, I‑79, Randnr. 57), und vom 14. Mai 2009, Internationaal Verhuis- en Transportbedrijf Jan de Lely

(C-161/08, Slg. 2009, I-4075, Randnr. 38).
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(C-161/08, Slg. 2009, I-4075, Randnr. 38).

14 – Urteil Chacón Navas (zitiert in Fn. 3, Randnr. 46).

15 – Ebd., Randnr. 57.

16 – Urteil vom 17. Juli 2008, Coleman (C‑303/06, Slg. 2008, I‑5603, Randnr. 46).

17 – US Surpreme Court, Bragdon v. Abbott, 524 US 624 [1998], § 12102 Abs. 1 (A) des ADA 1990
bejaht dann eine Behinderung, wenn „a physical … impairment that substantially limits one or more of [an
individual’s] major life activities“ vorliegt.

18 – Auch der Europäische Gerichtshof für Menschenrechte hat eine Erkrankung an Diabetes mellitus Typ I,
die von den nationalen Behörden als geringfügig eingestuft wurde, als Behinderung für die Zwecke des
Diskriminierungsschutzes anerkannt, EGMR, Urteil vom 30. April 2009 (Glor/Schweiz, Nr. 13444/04).

19 – Urteil Chacón Navas (zitiert in Fn. 3, Randnr. 45).

20 – In der englischen Sprachfassung: „long-term [..]impairments“, in der französischen Sprachfassung:
„incapacités […] durables“.

21 – Richtlinie 97/81/EG des Rates vom 15. Dezember 1997 zu der von UNICE, CEEP und EGB
geschlossenen Rahmenvereinbarung über Teilzeitarbeit, ABl. L 14, S. 9.

22 – Siehe Erwägungsgründe 8, 9, 11 und 16 der Richtlinie 2000/78.

23 – Urteil Chacón Navas (zitiert in Fn. 3, Randnr. 51).

24 – Siehe bereits meine Schlussanträge vom 6. Mai 2010, Andersen (C-499/08, Slg. 2010, I-9343, Nr.
42).

25 – Urteile vom 12. Juli 2001, Jippes u. a. (C‑189/01, Slg. 2001, I‑5689, Randnr. 81), vom 7. Juli 2009,
S.P.C.M. u. a. (C‑558/07, Slg. 2009, I‑5783, Randnr. 41), und vom 8. Juli 2010, Afton Chemical
(C‑343/09, Slg. 2010, I‑7023, Randnr. 45 und die dort angeführte Rechtsprechung).

26 – Vgl. aus dem Bereich der Altersdiskriminierung Urteile vom 16. Oktober 2007, Palacios de la Villa
(C‑411/05, Slg. 2007, I‑8531, Randnr. 68), und vom 12. Oktober 2010, Rosenbladt (C-45/09, Slg. 2010,
I-9391, Randnr. 41).
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27 – Vgl. hierzu Urteile Palacios de la Villa (zitiert in Fn. 26, Randnr. 72) und vom 12. Januar 2010, Petersen
(C‑341/08, Slg. 2010, I‑47, Randnr. 70).

28 – Vgl. hierzu meine Schlussanträge in der Rechtssache Andersen (zitiert in Fn. 24, Nr. 68) und meine
Stellungnahme vom 2. Oktober 2012, Kommission/Ungarn (C‑286/12, noch nicht in der amtlichen Sammlung
veröffentlicht, Nr. 78).

http://curia.europa.eu/juris/document/document_print.jsf?doclang=DE&text=&pageIndex=0&part=1&mode=lst&docid=131499&occ=first&dir=&cid=1073007#Footref27
http://curia.europa.eu/juris/document/document_print.jsf?doclang=DE&text=&pageIndex=0&part=1&mode=lst&docid=131499&occ=first&dir=&cid=1073007#Footref28
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URTEIL DES GERICHTSHOFS (Große Kammer)

17. Juli 2008(*)

„Sozialpolitik − Richtlinie 2000/78/EG − Gleichbehandlung in Beschäftigung und Beruf − Art. 1, Art. 2
Abs. 1, 2 Buchst. a und 3 und Art. 3 Abs. 1 Buchst. c − Unmittelbare Diskriminierung wegen einer

Behinderung − Belästigung im Zusammenhang mit einer Behinderung − Entlassung eines Arbeitnehmers,
der selbst keine Behinderung hat, dessen Kind aber behindert ist − Einbeziehung − Beweislast“

In der Rechtssache C‑303/06

betreffend ein Vorabentscheidungsersuchen nach Art. 234 EG, eingereicht vom Employment Tribunal
London South (Vereinigtes Königreich) mit Entscheidung vom 6. Juli 2006, beim Gerichtshof
eingegangen am 10. Juli 2006, in dem Verfahren

S. Coleman

gegen

Attridge Law,

Steve Law

erlässt

DER GERICHTSHOF (Große Kammer)

unter Mitwirkung des Präsidenten V. Skouris, der Kammerpräsidenten P. Jann, C. W. A.
Timmermans, A. Rosas, K. Lenaerts und A. Tizzano sowie der Richter M. Ilešič, J. Klučka,
A. Ó Caoimh (Berichterstatter), T. von Danwitz und A. Arabadjiev,

Generalanwalt: M. Poiares Maduro,

Kanzler: L. Hewlett, Hauptverwaltungsrätin,

aufgrund des schriftlichen Verfahrens und auf die mündliche Verhandlung vom 9. Oktober 2007,

unter Berücksichtigung der Erklärungen

–        von Frau Coleman, vertreten durch R. Allen, QC, und P. Michell, Barrister,

–        der Regierung des Vereinigten Königreichs, vertreten durch V. Jackson als Bevollmächtigte im
Beistand von N. Paines, QC,

–        der griechischen Regierung, vertreten durch K. Georgiadis und Z. Chatzipavlou als
Bevollmächtigte,

–        von Irland, vertreten durch N. Travers, BL,

–        der italienischen Regierung, vertreten durch I. M. Braguglia als Bevollmächtigten im Beistand von

W. Ferrante, avvocato dello Stato,

http://curia.europa.eu/juris/document/document_print.jsf?doclang=DE&text=&pageIndex=0&part=1&mode=lst&docid=67793&occ=first&dir=&cid=1075051#Footnote*
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W. Ferrante, avvocato dello Stato,

–        der litauischen Regierung, vertreten durch D. Kriaučiūnas als Bevollmächtigten,

–        der niederländischen Regierung, vertreten durch H. G. Sevenster und C. ten Dam als
Bevollmächtigte,

–        der schwedischen Regierung, vertreten durch A. Falk als Bevollmächtigte,

–        der Kommission der Europäischen Gemeinschaften, vertreten durch J. Enegren und N. Yerrell
als Bevollmächtigte,

nach Anhörung der Schlussanträge des Generalanwalts in der Sitzung vom 31. Januar 2008

folgendes

Urteil

1        Das Vorabentscheidungsersuchen betrifft die Auslegung der Richtlinie 2000/78/EG des Rates vom 27.
November 2000 zur Festlegung eines allgemeinen Rahmens für die Verwirklichung der
Gleichbehandlung in Beschäftigung und Beruf (ABl. L 303, S. 16).

2        Dieses Ersuchen ergeht im Rahmen eines Rechtsstreits zwischen Frau Coleman, Klägerin des
Ausgangsverfahrens, und Attridge Law, einer Anwaltskanzlei, sowie einem Partner dieser Kanzlei,
Herrn Steve Law, (im Folgenden gemeinsam: ehemaliger Arbeitgeber), wegen ihrer, wie Frau Coleman
vorträgt, erzwungenen Kündigung.

 Rechtlicher Rahmen

 Gemeinschaftsrecht

3        Die Richtlinie 2000/78 wurde auf der Grundlage von Art. 13 EG erlassen. Ihre Erwägungsgründe 6,
11, 16, 17, 20, 27, 31 und 37 lauten:

„(6)      In der Gemeinschaftscharta der sozialen Grundrechte der Arbeitnehmer wird anerkannt, wie
wichtig die Bekämpfung jeder Art von Diskriminierung und geeignete Maßnahmen zur sozialen
und wirtschaftlichen Eingliederung älterer Menschen und von Menschen mit Behinderung sind.

…

(11)      Diskriminierungen wegen der Religion oder der Weltanschauung, einer Behinderung, des Alters
oder der sexuellen Ausrichtung können die Verwirklichung der im EG-Vertrag festgelegten Ziele
unterminieren, insbesondere die Erreichung eines hohen Beschäftigungsniveaus und eines hohen
Maßes an sozialem Schutz, die Hebung des Lebensstandards und der Lebensqualität, den
wirtschaftlichen und sozialen Zusammenhalt, die Solidarität sowie die Freizügigkeit.

…

(16)      Maßnahmen, die darauf abstellen, den Bedürfnissen von Menschen mit Behinderung am
Arbeitsplatz Rechnung zu tragen, spielen eine wichtige Rolle bei der Bekämpfung von
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Diskriminierungen wegen einer Behinderung.

(17)      Mit dieser Richtlinie wird unbeschadet der Verpflichtung, für Menschen mit Behinderung
angemessene Vorkehrungen zu treffen, nicht die Einstellung, der berufliche Aufstieg, die
Weiterbeschäftigung oder die Teilnahme an Aus- und Weiterbildungsmaßnahmen einer Person
vorgeschrieben, wenn diese Person für die Erfüllung der wesentlichen Funktionen des
Arbeitsplatzes oder zur Absolvierung einer bestimmten Ausbildung nicht kompetent, fähig oder
verfügbar ist.

…

(20)      Es sollten geeignete Maßnahmen vorgesehen werden, d. h. wirksame und praktikable
Maßnahmen, um den Arbeitsplatz der Behinderung entsprechend einzurichten, z. B. durch eine
entsprechende Gestaltung der Räumlichkeiten oder eine Anpassung des Arbeitsgeräts, des
Arbeitsrhythmus, der Aufgabenverteilung oder des Angebots an Ausbildungs- und
Einarbeitungsmaßnahmen.

…

(27)      Der Rat hat in seiner Empfehlung 86/379/EWG vom 24. Juli 1986 [ABl. L 225, S. 43] zur
Beschäftigung von Behinderten in der Gemeinschaft einen Orientierungsrahmen festgelegt, der
Beispiele für positive Aktionen für die Beschäftigung und Berufsbildung von Menschen mit
Behinderung anführt; in seiner Entschließung vom 17. Juni 1999 betreffend gleiche
Beschäftigungschancen für behinderte Menschen [ABl. C 186, S. 3] hat er bekräftigt, dass es
wichtig ist, insbesondere der Einstellung, der Aufrechterhaltung des Beschäftigungsverhältnisses
sowie der beruflichen Bildung und dem lebensbegleitenden Lernen von Menschen mit
Behinderung besondere Aufmerksamkeit zu widmen.

…

(31)      Eine Änderung der Regeln für die Beweislast ist geboten, wenn ein glaubhafter Anschein einer
Diskriminierung besteht. Zur wirksamen Anwendung des Gleichbehandlungsgrundsatzes ist eine
Verlagerung der Beweislast auf die beklagte Partei erforderlich, wenn eine solche
Diskriminierung nachgewiesen ist. Allerdings obliegt es dem Beklagten nicht, nachzuweisen, dass
der Kläger einer bestimmten Religion angehört, eine bestimmte Weltanschauung hat, eine
bestimmte Behinderung aufweist, ein bestimmtes Alter oder eine bestimmte sexuelle Ausrichtung
hat.

…

(37)      Im Einklang mit dem Subsidiaritätsprinzip nach Artikel 5 des EG-Vertrags kann das Ziel dieser
Richtlinie, nämlich die Schaffung gleicher Ausgangsbedingungen in der Gemeinschaft bezüglich
der Gleichbehandlung in Beschäftigung und Beruf, auf der Ebene der Mitgliedstaaten nicht
ausreichend erreicht werden und kann daher wegen des Umfangs und der Wirkung der
Maßnahme besser auf Gemeinschaftsebene verwirklicht werden. Im Einklang mit dem
Verhältnismäßigkeitsprinzip nach jenem Artikel geht diese Richtlinie nicht über das für die
Erreichung dieses Ziels erforderliche Maß hinaus.“

4        Art. 1 der Richtlinie 2000/78 lautet: „Zweck dieser Richtlinie ist die Schaffung eines allgemeinen
Rahmens zur Bekämpfung der Diskriminierung wegen der Religion oder der Weltanschauung, einer
Behinderung, des Alters oder der sexuellen Ausrichtung in Beschäftigung und Beruf im Hinblick auf die
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Verwirklichung des Grundsatzes der Gleichbehandlung in den Mitgliedstaaten.“

5        Art. 2 („Der Begriff ‚Diskriminierung‘“) Abs. 1 bis 3 der Richtlinie 2000/78 bestimmt:

„(1)      Im Sinne dieser Richtlinie bedeutet ‚Gleichbehandlungsgrundsatz‘, dass es keine unmittelbare
oder mittelbare Diskriminierung wegen eines der in Artikel 1 genannten Gründe geben darf.

(2)      Im Sinne des Absatzes 1

a)      liegt eine unmittelbare Diskriminierung vor, wenn eine Person wegen eines der in Artikel 1
genannten Gründe in einer vergleichbaren Situation eine weniger günstige Behandlung erfährt, als
eine andere Person erfährt, erfahren hat oder erfahren würde;

b)      liegt eine mittelbare Diskriminierung vor, wenn dem Anschein nach neutrale Vorschriften,
Kriterien oder Verfahren Personen mit einer bestimmten Religion oder Weltanschauung, einer
bestimmten Behinderung, eines bestimmten Alters oder mit einer bestimmten sexuellen
Ausrichtung gegenüber anderen Personen in besonderer Weise benachteiligen können, es sei
denn:

i)      diese Vorschriften, Kriterien oder Verfahren sind durch ein rechtmäßiges Ziel sachlich
gerechtfertigt, und die Mittel sind zur Erreichung dieses Ziels angemessen und erforderlich,
oder

ii)      der Arbeitgeber oder jede Person oder Organisation, auf die diese Richtlinie Anwendung
findet, ist im Falle von Personen mit einer bestimmten Behinderung aufgrund des
einzelstaatlichen Rechts verpflichtet, geeignete Maßnahmen entsprechend den in Artikel 5
enthaltenen Grundsätzen vorzusehen, um die sich durch diese Vorschrift, dieses Kriterium
oder dieses Verfahren ergebenden Nachteile zu beseitigen.

(3)      Unerwünschte Verhaltensweisen, die mit einem der Gründe nach Artikel 1 in Zusammenhang
stehen und bezwecken oder bewirken, dass die Würde der betreffenden Person verletzt und ein von
Einschüchterungen, Anfeindungen, Erniedrigungen, Entwürdigungen oder Beleidigungen
gekennzeichnetes Umfeld geschaffen wird, sind Belästigungen, die als Diskriminierung im Sinne von
Absatz 1 gelten. In diesem Zusammenhang können die Mitgliedstaaten den Begriff ‚Belästigung‘ im
Einklang mit den einzelstaatlichen Rechtsvorschriften und Gepflogenheiten definieren.

…“

6        Art. 3 Abs. 1 der Richtlinie 2000/78 bestimmt:

„Im Rahmen der auf die Gemeinschaft übertragenen Zuständigkeiten gilt diese Richtlinie für alle
Personen in öffentlichen und privaten Bereichen, einschließlich öffentlicher Stellen, in Bezug auf

…

c)      die Beschäftigungs- und Arbeitsbedingungen, einschließlich der Entlassungsbedingungen und des
Arbeitsentgelts;

…“

7        Art. 5 („Angemessene Vorkehrungen für Menschen mit Behinderung“) dieser Richtlinie sieht vor:
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„Um die Anwendung des Gleichbehandlungsgrundsatzes auf Menschen mit Behinderung zu
gewährleisten, sind angemessene Vorkehrungen zu treffen. Das bedeutet, dass der Arbeitgeber die
geeigneten und im konkreten Fall erforderlichen Maßnahmen ergreift, um den Menschen mit
Behinderung den Zugang zur Beschäftigung, die Ausübung eines Berufes, den beruflichen Aufstieg und
die Teilnahme an Aus- und Weiterbildungsmaßnahmen zu ermöglichen, es sei denn, diese Maßnahmen
würden den Arbeitgeber unverhältnismäßig belasten. …“

8        Art. 7 („Positive und spezifische Maßnahmen“) der Richtlinie 2000/78 lautet:

„(1)      Der Gleichbehandlungsgrundsatz hindert die Mitgliedstaaten nicht daran, zur Gewährleistung
der völligen Gleichstellung im Berufsleben spezifische Maßnahmen beizubehalten oder einzuführen, mit
denen Benachteiligungen wegen eines in Artikel 1 genannten Diskriminierungsgrunds verhindert oder
ausgeglichen werden.

(2)      Im Falle von Menschen mit Behinderung steht der Gleichbehandlungsgrundsatz weder dem
Recht der Mitgliedstaaten entgegen, Bestimmungen zum Schutz der Gesundheit und der Sicherheit am
Arbeitsplatz beizubehalten oder zu erlassen, noch steht er Maßnahmen entgegen, mit denen
Bestimmungen oder Vorkehrungen eingeführt oder beibehalten werden sollen, die einer Eingliederung
von Menschen mit Behinderung in die Arbeitswelt dienen oder diese Eingliederung fördern.“

9        Art. 10 („Beweislast“) der Richtlinie bestimmt:

„(1)      Die Mitgliedstaaten ergreifen im Einklang mit ihrem nationalen Gerichtswesen die erforderlichen
Maßnahmen, um zu gewährleisten, dass immer dann, wenn Personen, die sich durch die
Nichtanwendung des Gleichbehandlungsgrundsatzes für verletzt halten und bei einem Gericht oder einer
anderen zuständigen Stelle Tatsachen glaubhaft machen, die das Vorliegen einer unmittelbaren oder
mittelbaren Diskriminierung vermuten lassen, es dem Beklagten obliegt zu beweisen, dass keine
Verletzung des Gleichbehandlungsgrundsatzes vorgelegen hat.

(2)      Absatz 1 lässt das Recht der Mitgliedstaaten, eine für den Kläger günstigere Beweislastregelung
vorzusehen, unberührt.“

10      Nach Art. 18 Abs. 1 der Richtlinie 2000/78 mussten die Mitgliedstaaten die erforderlichen Rechts-
und Verwaltungsvorschriften erlassen, um dieser Richtlinie spätestens zum 2. Dezember 2003
nachzukommen. In Abs. 2 dieses Artikels heißt es jedoch:

„Um besonderen Bedingungen Rechnung zu tragen, können die Mitgliedstaaten erforderlichenfalls eine
Zusatzfrist von drei Jahren ab dem 2. Dezember 2003, d. h. insgesamt sechs Jahre, in Anspruch
nehmen, um die Bestimmungen dieser Richtlinie über die Diskriminierung wegen des Alters und einer
Behinderung umzusetzen. In diesem Fall setzen sie die Kommission unverzüglich davon in Kenntnis. Ein
Mitgliedstaat, der die Inanspruchnahme dieser Zusatzfrist beschließt, erstattet der Kommission jährlich
Bericht über die von ihm ergriffenen Maßnahmen zur Bekämpfung der Diskriminierung wegen des
Alters und einer Behinderung und über die Fortschritte, die bei der Umsetzung der Richtlinie erzielt
werden konnten. Die Kommission erstattet dem Rat jährlich Bericht.“

11      Da das Vereinigte Königreich Großbritannien und Nordirland eine solche Zusatzfrist für die Umsetzung
der Richtlinie beantragt hatte, lief die Umsetzungsfrist für diesen Mitgliedstaat erst am 2. Dezember
2006 ab.

 Nationales Recht
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12      Das Gesetz von 1995 über Diskriminierung wegen einer Behinderung (Disability Discrimination Act
1995) (im Folgenden: DDA) soll im Wesentlichen bewirken, dass Diskriminierungen gegenüber
Menschen mit Behinderung, insbesondere im Zusammenhang mit der Beschäftigung, rechtswidrig sind.

13      Bei der Umsetzung der Richtlinie 2000/78 in die Rechtsordnung des Vereinigten Königreichs wurde
der zweite Teil des DDA, in dem Fragen der Beschäftigung geregelt sind, durch das Gesetz von 2003
zur Änderung des Gesetzes von 1995 über Diskriminierung wegen einer Behinderung (Disability
Discrimination Act 1995 [Amendment] Regulations 2003), das am 1. Oktober 2004 in Kraft getreten
ist, geändert.

14      Nach Section 3 A (1) DDA in der Fassung des Gesetzes von 2003 (im Folgenden: DDA 2003)

„… wird eine Person mit Behinderung diskriminiert, wenn jemand

a)      sie aus einem Grund, der mit ihrer Behinderung im Zusammenhang steht, weniger günstig
behandelt als er andere Personen, für die dieser Grund nicht gilt oder gelten würde, behandelt
oder behandeln würde, und

b)      er nicht beweisen kann, dass diese Behandlung gerechtfertigt ist“.

15      Nach Section 3 A (4) DDA 2003 kann die Behandlung einer Person mit Behinderung auf keinen Fall
gerechtfertigt sein, wenn sie einer unmittelbaren Diskriminierung im Sinne von Section 3 A (5)
gleichkommt, die lautet:

„Eine Person mit Behinderung wird unmittelbar diskriminiert, wenn jemand diese Person wegen ihrer
Behinderung weniger günstig behandelt, als er eine Person behandelt oder behandeln würde, die diese
bestimmte Behinderung nicht hat und die die gleichen oder nicht merklich verschiedenen Eigenschaften,
einschließlich der Fähigkeiten, hat wie die Person mit Behinderung.“

16      Der Begriff der Belästigung wird in Section 3 B DDA 2003 wie folgt definiert:

„1.      … eine Person mit Behinderung wird belästigt, wenn jemand sich ihr gegenüber aus einem
Grund, der mit ihrer Behinderung im Zusammenhang steht, auf eine unerwünschte Weise verhält und
damit bezweckt oder bewirkt,

a)      die Würde der Person mit Behinderung zu verletzen oder

b)      ein von Einschüchterungen, Anfeindungen, Erniedrigungen, Entwürdigungen oder Beleidigungen
gekennzeichnetes Umfeld zu schaffen.

2.      Ein Verhalten hat die in Abs. 1 Buchst. a und b genannte Wirkung, wenn unter Berücksichtigung
aller Umstände und insbesondere der Empfindungen der Person mit Behinderung vernünftigerweise von
einer solchen Wirkung auszugehen ist.“

17      Nach Section 4 (2)(d) DDA 2003 ist es einem Arbeitgeber verboten, eine bei ihm beschäftigte Person
mit Behinderung durch Entlassung oder Zufügung irgendeines anderen Schadens zu diskriminieren.

18      Nach Section 4 (3)(a) und (b) DDA 2003 ist es einem als solcher handelnden Arbeitgeber auch
verboten, eine behinderte Person, die bei ihm beschäftigt ist oder sich bei ihm beworben hat, zu
belästigen.
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 Ausgangsverfahren und Vorlagefragen

19      Frau Coleman arbeitete ab Januar 2001 als Anwaltssekretärin für ihren ehemaligen Arbeitgeber.

20      Im Jahr 2002 gebar sie einen Sohn, der an apnoischen Anfällen und an angeborener Laryngomalazie
und Bronchomalazie leidet. Der Zustand ihres Sohnes erfordert eine spezialisierte und besondere
Pflege. Die für ihn erforderliche Pflege wird im Wesentlichen von der Klägerin des Ausgangsverfahrens
geleistet.

21      Am 4. März 2005 stimmte sie einer freiwilligen Entlassung („voluntary redundancy“) zu, wodurch der
Vertrag mit ihrem ehemaligen Arbeitgeber beendet wurde.

22      Am 30. August 2005 reichte sie beim Employment Tribunal London South eine Klage ein, mit der sie
vorbringt, wegen der Tatsache, dass sie Hauptbetreuerin eines behinderten Kindes sei, Opfer einer
erzwungenen sozialwidrigen Kündigung („unfair constructive dismissal“) gewesen zu sein und eine
weniger günstige Behandlung als die anderen Arbeitnehmer erfahren zu haben. Durch diese Behandlung
sei sie gezwungen gewesen, ihr Arbeitsverhältnis mit ihrem ehemaligen Arbeitgeber zu beenden.

23      Aus der Vorlageentscheidung ergibt sich, dass der maßgebliche Sachverhalt des Ausgangsverfahrens
noch nicht vollständig ermittelt wurde, da sich die Vorlagefragen nur als Vorfragen stellten. Das
vorlegende Gericht setzte die Entscheidung über den Teil der Klage aus, der die Entlassung von Frau
Coleman betrifft, am 17. Februar 2006 führte es aber eine vorbereitende Anhörung über den
Klagegrund der Diskriminierung durch.

24      Bei diesem Gericht stellt sich die Vorfrage, ob sich die Klägerin des Ausgangsverfahrens auf die
Bestimmungen des nationalen Rechts, insbesondere diejenigen zur Umsetzung der Richtlinie 2000/78,
stützen kann, um gegenüber ihrem ehemaligen Arbeitgeber geltend zu machen, dass sie wegen einer
Benachteiligung im Zusammenhang mit der Behinderung ihres Sohnes diskriminiert worden sei.

25      Aus der Vorlageentscheidung ergibt sich, dass der Klage von Frau Coleman beim vorlegenden Gericht
nach nationalem Recht nicht stattgegeben werden könnte, wenn die Auslegung der Richtlinie 2000/78
durch den Gerichtshof der Auslegung widersprechen sollte, die von Frau Coleman befürwortet wird.

26      Aus der Vorlageentscheidung ergibt sich weiter, dass nach dem Recht des Vereinigten Königreichs
das angerufene Gericht bei einer vorbereitenden Anhörung über eine Rechtsfrage davon ausgeht, dass
sich der Sachverhalt wie vom Kläger dargestellt ereignet hat. Im Ausgangsverfahren wird von
folgendem Sachverhalt ausgegangen:

–        Als Frau Coleman aus dem Mutterschaftsurlaub zurückkam, weigerte sich ihr ehemaliger
Arbeitgeber, sie an ihren früheren Arbeitsplatz zurückkehren zu lassen; die Eltern nicht
behinderter Kinder hätten unter diesen Umständen auf ihre frühere Stelle zurückkehren dürfen.

–        Er lehnte es auch ab, ihr die gleichen flexiblen Arbeitszeiten und die gleichen Arbeitsbedingungen
zu gewähren wie ihren Kollegen, die keine behinderten Kinder haben.

–        Frau Coleman wurde als „faul“ bezeichnet, wenn sie freinehmen wollte, um ihr Kind zu betreuen,
während Eltern nicht behinderter Kinder diese Möglichkeit gewährt wurde.

–        Die offizielle Beschwerde, die sie gegen ihre schlechte Behandlung einreichte, wurde nicht
sachgemäß behandelt, und sie sah sich gezwungen, sie zurückzuziehen.
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–        Es gab unangemessene und verletzende Bemerkungen sowohl in Bezug auf sie selbst als auch in
Bezug auf ihr Kind. Es wurden keine solchen Bemerkungen gemacht, wenn andere Arbeitnehmer
freinehmen oder eine gewisse Flexibilität beantragen mussten, um sich um ihre nicht behinderten
Kinder zu kümmern.

–        Da sie gelegentlich wegen Problemen im Zusammenhang mit dem Zustand ihres Kindes zu spät
kam, wurde ihr gesagt, dass sie entlassen werde, wenn sie erneut zu spät komme. Eine solche
Drohung wurde gegenüber anderen Arbeitnehmern mit nicht behinderten Kindern, die aus den
gleichen Gründen zu spät kamen, nicht ausgesprochen.

27      Da das Employment Tribunal London South der Ansicht ist, dass der bei ihm anhängige Rechtsstreit
Fragen nach der Auslegung des Gemeinschaftsrechts aufwirft, hat es beschlossen, das Verfahren
auszusetzen und dem Gerichtshof folgende Fragen zur Vorabentscheidung vorzulegen:

1.      Schützt die Richtlinie 2000/78 im Rahmen des Verbots der Diskriminierung wegen einer
Behinderung nur Menschen vor unmittelbarer Diskriminierung und Belästigungen, die selbst eine
Behinderung haben?

2.      Falls die erste Frage verneint wird, schützt die Richtlinie 2000/78 auch Arbeitnehmer, die zwar
nicht selbst eine Behinderung haben, aber wegen ihrer Beziehung zu einem Menschen mit
Behinderung eine weniger günstige Behandlung erfahren oder belästigt werden?

3.      Wenn ein Arbeitgeber einen Arbeitnehmer weniger günstig behandelt, als er andere Arbeitnehmer
behandelt oder behandeln würde, und feststeht, dass der Grund für die Behandlung des
Arbeitnehmers darin liegt, dass dieser einen Sohn mit Behinderung hat, den er betreut, stellt diese
Behandlung dann eine unmittelbare Diskriminierung dar, die den durch die Richtlinie 2000/78
festgelegten Grundsatz der Gleichbehandlung verletzt?

4.      Wenn ein Arbeitgeber einen Arbeitnehmer belästigt und feststeht, dass der Grund für die
Behandlung des Arbeitnehmers darin liegt, dass er einen Sohn mit Behinderung hat, den er
betreut, stellt diese Belästigung dann eine Verletzung des durch die Richtlinie 2000/78
festgelegten Grundsatzes der Gleichbehandlung dar?

 Zur Zulässigkeit

28      Die niederländische Regierung ist zwar der Ansicht, dass den Fragen des vorlegenden Gerichts ein
echter Rechtsstreit zugrunde liege, stellt jedoch die Zulässigkeit des Vorabentscheidungsersuchens
wegen des Umstands in Frage, dass noch nicht der gesamte Sachverhalt der Rechtssache ermittelt ist,
da es sich um Vorfragen im Rahmen einer vorbereitenden Anhörung handelt. Sie trägt vor, bei einer
solchen vorbereitenden Anhörung gehe das nationale Gericht davon aus, dass sich der Sachverhalt so
ereignet habe, wie er von der Klägerin dargestellt worden sei.

29      Insoweit ist daran zu erinnern, dass Art. 234 EG den Rahmen für eine enge Zusammenarbeit zwischen
den nationalen Gerichten und dem Gerichtshof schafft, die auf einer Verteilung der Aufgaben zwischen
ihnen beruht. Aus Art. 234 Abs. 2 EG geht klar hervor, dass es Sache des nationalen Gerichts ist,
darüber zu entscheiden, in welchem Verfahrensstadium es ein Vorabentscheidungsersuchen an den
Gerichtshof richten soll (vgl. Urteile vom 10. März 1981, Irish Creamery Milk Suppliers Association
u. a., 36/80 und 71/80, Slg. 1981, 735, Randnr. 5, und vom 30. März 2000, JämO, C‑236/98, Slg.
2000, I‑2189, Randnr. 30).
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30      Im Ausgangsverfahren hat das vorlegende Gericht festgestellt, dass Frau Coleman, sollte die
Auslegung der Richtlinie 2000/78 durch den Gerichtshof nicht mit der von ihr befürworteten Auslegung
übereinstimmen, in der Sache nicht obsiegen könnte. Das vorlegende Gericht hat somit, wie es nach
den Rechtsvorschriften des Vereinigten Königreichs erlaubt ist, entschieden, die Frage zu prüfen, ob
diese Richtlinie dahin auszulegen ist, dass sie auf die Entlassung eines Arbeitnehmers in einer Situation
wie der von Frau Coleman anzuwenden ist, bevor es ermittelt, ob diese tatsächlich benachteiligt oder
belästigt worden ist. Deshalb wurden die Vorlagefragen unter der Annahme gestellt, dass sich der
Sachverhalt so ereignet hat, wie er in Randnr. 26 des vorliegenden Urteils dargelegt worden ist.

31      Wenn der Gerichtshof, wie hier, mit einem Ersuchen um Auslegung des Gemeinschaftsrechts befasst
ist, das nicht offensichtlich ohne Bezug zur Realität oder zum Gegenstand des Ausgangsrechtsstreits ist,
und über die erforderlichen Angaben verfügt, um eine sachdienliche Antwort auf die ihm gestellten
Fragen zur Anwendbarkeit der Richtlinie 2000/78 auf diesen Rechtsstreit zu geben, muss er darauf
antworten; er braucht nicht selbst den angenommenen Sachverhalt zu prüfen, auf den sich das
vorlegende Gericht gestützt hat; die Annahme wird vom vorlegenden Gerichts später nachzuprüfen sein,
falls sich dies als erforderlich erweisen sollte (vgl. in diesem Sinne Urteil vom 27. Oktober 1993,
Enderby, C‑127/92, Slg. 1993, I‑5535, Randnr. 12).

32      Das Vorabentscheidungsersuchen ist daher als zulässig anzusehen.

 Zu den Vorlagefragen

 Zum ersten Teil der ersten Frage sowie zur zweiten und zur dritten Frage

33      Mit diesen Fragen, die zusammen zu prüfen sind, möchte das vorlegende Gericht wissen, ob die
Richtlinie 2000/78 und insbesondere die Art. 1 und 2 Abs. 1 und 2 Buchst. a dahin auszulegen sind,
dass sie eine unmittelbare Diskriminierung wegen einer Behinderung nur gegenüber einem
Arbeitnehmer, der selbst behindert ist, verbieten oder ob der Grundsatz der Gleichbehandlung und das
Verbot der unmittelbaren Diskriminierung auch für einen Arbeitnehmer gelten, der selbst nicht behindert
ist, der aber, wie im Ausgangsverfahren, wegen einer Behinderung seines Kindes benachteiligt wird, für
das er selbst im Wesentlichen die Pflegeleistungen erbringt, die dessen Zustand erfordert.

34      Nach Art. 1 der Richtlinie 2000/78 ist deren Zweck die Schaffung eines allgemeinen Rahmens zur
Bekämpfung der Diskriminierung wegen der Religion oder der Weltanschauung, einer Behinderung, des
Alters oder der sexuellen Ausrichtung in Beschäftigung und Beruf.

35      Art. 2 Abs. 1 dieser Richtlinie definiert den Gleichbehandlungsgrundsatz dahin, dass es keine
unmittelbare oder mittelbare Diskriminierung wegen eines der in Art. 1 genannten Gründe, somit
einschließlich der Behinderung, geben darf.

36      Gemäß Art. 2 Abs. 2 Buchst. a dieser Richtlinie liegt eine unmittelbare Diskriminierung vor, wenn eine
Person u. a. wegen einer Behinderung in einer vergleichbaren Situation eine weniger günstige
Behandlung erfährt, als eine andere Person erfährt, erfahren hat oder erfahren würde.

37      Gemäß ihrem Art. 3 Abs. 1 Buchst. c gilt die Richtlinie 2000/78 im Rahmen der auf die Gemeinschaft
übertragenen Zuständigkeiten für alle Personen in öffentlichen und privaten Bereichen, einschließlich
öffentlicher Stellen, in Bezug auf die Beschäftigungs- und Arbeitsbedingungen, einschließlich der
Entlassungsbedingungen und des Arbeitsentgelts.

38      Somit ergibt sich aus diesen Bestimmungen der Richtlinie 2000/78 nicht, dass der
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Gleichbehandlungsgrundsatz, den sie gewährleisten soll, auf Personen beschränkt ist, die selbst eine
Behinderung im Sinne der Richtlinie haben. Ihr Zweck ist vielmehr, in Beschäftigung und Beruf jede
Form der Diskriminierung aus Gründen einer Behinderung zu bekämpfen. Der für diesen Bereich in der
Richtlinie 2000/78 verankerte Gleichbehandlungsgrundsatz gilt nicht für eine bestimmte Kategorie von
Personen, sondern in Bezug auf die in ihrem Art. 1 genannten Gründe. Diese Auslegung wird durch den
Wortlaut von Art. 13 EG untermauert, der die Rechtsgrundlage der Richtlinie 2000/78 ist und in dem
der Gemeinschaft die Zuständigkeit übertragen wird, geeignete Vorkehrungen zu treffen, um
Diskriminierungen u. a. aus Gründen einer Behinderung zu bekämpfen.

39      Zwar enthält die Richtlinie 2000/78 eine Reihe von Bestimmungen, die, wie sich aus deren Wortlaut
selbst ergibt, nur für Behinderte gelten. So bestimmt ihr Art. 5, dass angemessene Vorkehrungen zu
treffen sind, um die Anwendung des Gleichbehandlungsgrundsatzes auf Menschen mit Behinderung zu
gewährleisten. Das bedeutet, dass der Arbeitgeber die geeigneten und im konkreten Fall erforderlichen
Maßnahmen ergreifen muss, um den Menschen mit Behinderung den Zugang zur Beschäftigung, die
Ausübung eines Berufs, den beruflichen Aufstieg und die Teilnahme an Aus- und
Weiterbildungsmaßnahmen zu ermöglichen, es sei denn, diese Maßnahmen würden den Arbeitgeber
unverhältnismäßig belasten.

40      Art. 7 Abs. 2 der Richtlinie sieht auch vor, dass im Falle von Menschen mit Behinderung der
Gleichbehandlungsgrundsatz weder dem Recht der Mitgliedstaaten, Bestimmungen zum Schutz der
Gesundheit und der Sicherheit am Arbeitsplatz beizubehalten oder zu erlassen, noch Maßnahmen
entgegensteht, mit denen Bestimmungen oder Vorkehrungen eingeführt oder beibehalten werden sollen,
die einer Eingliederung von Menschen mit Behinderung in die Arbeitswelt dienen oder diese
Eingliederung fördern.

41      Die Regierung des Vereinigten Königreichs sowie die griechische, die italienische und die
niederländische Regierung sind der Ansicht, dass im Licht sowohl der in den beiden vorausgehenden
Randnummern genannten Vorschriften als auch der Erwägungsgründe 16, 17 und 27 der Richtlinie
2000/78 das in dieser vorgesehene Verbot der unmittelbaren Diskriminierung nicht dahin ausgelegt
werden könne, dass es auch eine Situation wie die der Klägerin des Ausgangsverfahrens erfasse, da
diese selbst nicht behindert sei. Auf die Bestimmungen dieser Richtlinie könnten sich nur Personen
berufen, die in einer Situation, die mit der anderer Personen vergleichbar sei, wegen spezifischer, ihnen
eigener Merkmale weniger günstig behandelt oder benachteiligt würden.

42      Dass sich die in den Randnrn. 39 und 40 des vorliegenden Urteils erwähnten Bestimmungen spezifisch
auf Menschen mit einer Behinderung beziehen, folgt jedoch aus dem Umstand, dass es sich entweder
um Bestimmungen handelt, die eine positive Diskriminierung zugunsten der behinderten Person selbst
betreffen, oder um spezifische Maßnahmen, die ohne Bedeutung wären oder die sich als
unverhältnismäßig erweisen könnten, wenn sie nicht auf Menschen mit Behinderung beschränkt wären.
Wie sich aus den Erwägungsgründen 16 und 20 dieser Richtlinie ergibt, handelt es sich um
Maßnahmen, mit denen den Bedürfnissen behinderter Menschen bei der Arbeit Rechnung getragen und
der Arbeitsplatz der Behinderung dieser Menschen entsprechend ausgestaltet werden soll. Mit solchen
Maßnahmen soll somit speziell die Eingliederung behinderter Menschen in das Arbeitsleben ermöglicht
und gefördert werden, und deshalb können sie nur diese Menschen sowie die Pflichten betreffen, die
ihren Arbeitgebern und gegebenenfalls den Mitgliedstaaten ihnen gegenüber obliegen.

43      Somit kann aus der Tatsache, dass die Richtlinie 2000/78 Bestimmungen enthält, mit denen speziell
den Bedürfnissen behinderter Menschen Rechnung getragen werden soll, nicht der Schluss gezogen
werden, dass der dort verankerte Gleichbehandlungsgrundsatz restriktiv auszulegen ist, d. h. in dem
Sinn, dass er nur unmittelbare Diskriminierungen wegen der Behinderung verbietet und ausschließlich
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Menschen mit Behinderung selbst betrifft. Zudem bezieht sich der sechste Erwägungsgrund dieser
Richtlinie, indem er auf die Gemeinschaftscharta der sozialen Grundrechte der Arbeitnehmer hinweist,
sowohl auf die Bekämpfung jeder Art von Diskriminierung als auch auf die Notwendigkeit, geeignete
Maßnahmen zur sozialen und wirtschaftlichen Eingliederung von Menschen mit Behinderung zu treffen.

44      Die Regierung des Vereinigten Königreichs sowie die italienische und die niederländische Regierung
tragen weiter vor, dass sich eine restriktive Auslegung des sachlichen Anwendungsbereichs der
Richtlinie 2000/78 aus dem Urteil vom 11. Juli 2006, Chacón Navas (C‑13/05, Slg. 2006, I‑6467),
ergebe. Nach Ansicht der italienischen Regierung hat der Gerichtshof in diesem Urteil den Begriff der
Behinderung und seine Erheblichkeit im Arbeitsverhältnis restriktiv ausgelegt.

45      Im Urteil Chacón Navas hat der Gerichtshof den Begriff der Behinderung definiert und in den
Randnrn. 51 und 52 dieses Urteils ausgeführt, dass das Verbot der Diskriminierung wegen einer
Behinderung bei Entlassungen nach Art. 2 Abs. 1 und Art. 3 Abs. 1 Buchst. c der Richtlinie 2000/78
einer Entlassung wegen einer Behinderung entgegensteht, die unter Berücksichtigung der Verpflichtung,
angemessene Vorkehrungen für Menschen mit Behinderung zu treffen, nicht dadurch gerechtfertigt ist,
dass die betreffende Person für die Erfüllung der wesentlichen Aufgaben ihres Arbeitsplatzes nicht
kompetent, fähig oder verfügbar ist. Aus einer solchen Auslegung ergibt sich jedoch nicht, dass der in
Art. 2 Abs. 1 dieser Richtlinie definierte Gleichbehandlungsgrundsatz und das Verbot der unmittelbaren
Diskriminierung nach Art. 2 Abs. 2 Buchst. a dieser Richtlinie nicht auf eine Situation, wie sie im
Ausgangsverfahren in Rede steht, anwendbar sein können, wenn eine Benachteiligung eines
Arbeitnehmers wegen der Behinderung seines Kindes erfolgte, für das er selbst im Wesentlichen die
Pflegeleistungen erbringt, die dessen Zustand erfordert.

46      Zwar hat der Gerichtshof in Randnr. 56 des Urteils Chacón Navas ausgeführt, dass der
Geltungsbereich der Richtlinie im Hinblick auf Art. 13 EG nicht über die Diskriminierungen wegen der
in Art. 1 dieser Richtlinie abschließend aufgezählten Gründe hinaus ausgedehnt werden darf, so dass
eine Person, die von ihrem Arbeitgeber ausschließlich wegen Krankheit entlassen wurde, nicht in den
von der Richtlinie 2000/78 geschaffenen allgemeinen Rahmen fällt, er hat jedoch nicht entschieden,
dass der Gleichbehandlungsgrundsatz und der sachliche Geltungsbereich dieser Richtlinie hinsichtlich
dieser Gründe restriktiv ausgelegt werden müssen.

47      Wie sich aus den Randnrn. 34 und 38 des vorliegenden Urteils ergibt, verfolgt die Richtlinie 2000/78
das Ziel, einen allgemeinen Rahmen zur Bekämpfung der Diskriminierung in Beschäftigung und Beruf
wegen eines der in Art. 1 der Richtlinie genannten Gründe zu schaffen, zu denen u. a. die Behinderung
zählt, und dies im Hinblick auf die Umsetzung des Gleichbehandlungsgrundsatzes in den
Mitgliedstaaten. Aus dem 37. Erwägungsgrund der Richtlinie ergibt sich, dass es auch ihr Ziel ist,
gleiche Ausgangsbedingungen in der Gemeinschaft bezüglich der Gleichbehandlung in Beschäftigung
und Beruf zu schaffen.

48      Wie Frau Coleman, die litauische und die schwedische Regierung sowie die Kommission geltend
machen, würden diese Ziele und die praktische Wirksamkeit der Richtlinie gefährdet, wenn ein
Arbeitnehmer in der Situation der Klägerin des Ausgangsverfahrens sich nicht auf das Verbot der
unmittelbaren Diskriminierung in Art. 2 Abs. 2 Buchst. a dieser Richtlinie berufen könnte, wenn
nachgewiesen wurde, dass er wegen der Behinderung seines Kindes in einer vergleichbaren Situation
eine weniger günstige Behandlung erfahren hat, als ein anderer Arbeitnehmer erfährt, erfahren hat oder
erfahren würde, und zwar auch dann, wenn der Arbeitnehmer selbst nicht behindert ist.

49      Insoweit ergibt sich aus dem elften Erwägungsgrund dieser Richtlinie, dass der
Gemeinschaftsgesetzgeber auch der Ansicht war, dass Diskriminierungen wegen der Religion oder der
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Weltanschauung, einer Behinderung, des Alters oder der sexuellen Ausrichtung die Verwirklichung der
im Vertrag festgelegten Ziele, insbesondere hinsichtlich der Beschäftigung, unterminieren können.

50      Zwar ist in einer Situation wie der des Ausgangsverfahrens die Person, die unmittelbar diskriminiert
wurde, selbst nicht behindert, doch ist nach Ansicht von Frau Coleman der Grund für die weniger
günstige Behandlung, der sie ausgesetzt gewesen sei, sehr wohl eine Behinderung. Wie sich aus
Randnr. 38 des vorliegenden Urteils ergibt, gilt die Richtlinie 2000/78, die darauf gerichtet ist, im
Bereich Beschäftigung und Beruf jede Form der Diskriminierung wegen einer Behinderung zu
bekämpfen, nicht für eine bestimmte Kategorie von Personen, sondern in Bezug auf die in ihrem Art. 1
genannten Gründe.

51      Wird festgestellt, dass ein Arbeitnehmer in einer Situation, wie sie im Ausgangsverfahren in Rede steht,
wegen einer Behinderung unmittelbar diskriminiert wird, könnte eine Auslegung der Richtlinie, nach der
ihre Anwendung auf Personen beschränkt ist, die selbst behindert sind, dieser Richtlinie einen großen
Teil ihrer praktischen Wirksamkeit nehmen und den Schutz, den sie gewährleisten soll, mindern.

52      Was die für eine Situation wie im Ausgangsverfahren geltende Beweislast anbelangt, ist daran zu
erinnern, dass nach Art. 10 Abs. 1 der Richtlinie 2000/78 die Mitgliedstaaten im Einklang mit ihrem
nationalen Gerichtswesen die erforderlichen Maßnahmen ergreifen müssen, um zu gewährleisten, dass
immer dann, wenn Personen, die sich durch die Nichtanwendung des Gleichbehandlungsgrundsatzes für
verletzt halten und bei einem Gericht oder einer anderen zuständigen Stelle Tatsachen glaubhaft
machen, die das Vorliegen einer unmittelbaren oder mittelbaren Diskriminierung vermuten lassen, es
dem Beklagten obliegt, zu beweisen, dass keine Verletzung des Gleichbehandlungsgrundsatzes
vorgelegen hat. Gemäß Abs. 2 dieses Artikels lässt dessen Abs. 1 das Recht der Mitgliedstaaten, eine
für den Kläger günstigere Beweislastregelung vorzusehen, unberührt.

53      Im Ausgangsverfahren ist es somit Sache von Frau Coleman, gemäß Art. 10 Abs. 1 der Richtlinie
2000/78 Tatsachen glaubhaft zu machen, die das Vorliegen einer nach dieser Richtlinie verbotenen
unmittelbaren Diskriminierung wegen einer Behinderung vermuten lassen.

54      Nach dieser Bestimmung der Richtlinie 2000/78 und deren 31. Erwägungsgrund ist eine Änderung der
Regeln für die Beweislast geboten, wenn ein glaubhafter Anschein einer Diskriminierung besteht. Sollte
Frau Coleman Tatsachen glaubhaft machen, die das Vorliegen einer unmittelbaren Diskriminierung
vermuten ließen, würde die tatsächliche Umsetzung des Gleichbehandlungsgrundsatzes somit verlangen,
dass die Beweislast bei den Beklagten des Ausgangsverfahrens liegt, die beweisen müssten, dass dieser
Grundsatz nicht verletzt worden ist.

55      In diesem Zusammenhang könnten die Beklagten des Ausgangsverfahrens das Vorliegen eines solchen
Verstoßes bestreiten, indem sie mit allen rechtlich vorgesehenen Mitteln beweisen, dass die Behandlung
des Arbeitnehmers durch objektive Faktoren gerechtfertigt ist, die mit einer Diskriminierung wegen
einer Behinderung und der Beziehung dieses Arbeitnehmers zu einem Menschen mit Behinderung nichts
zu tun haben.

56      Nach alledem ist auf den ersten Teil der ersten Frage sowie auf die zweite und die dritte Frage zu
antworten, dass die Richtlinie 2000/78 und insbesondere ihre Art. 1 und 2 Abs. 1 und 2 Buchst. a
dahin auszulegen sind, dass das dort vorgesehene Verbot der unmittelbaren Diskriminierung nicht auf
Personen beschränkt ist, die selbst behindert sind. Erfährt ein Arbeitnehmer, der selbst nicht behindert
ist, durch einen Arbeitgeber eine weniger günstige Behandlung, als sie ein anderer Arbeitnehmer in einer
vergleichbaren Situation erfährt, erfahren hat oder erfahren würde, und ist nachgewiesen, dass die
Benachteiligung des Arbeitnehmers wegen der Behinderung seines Kindes erfolgt ist, für das er im
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Wesentlichen die Pflegeleistungen erbringt, deren es bedarf, so verstößt eine solche Behandlung gegen
das Verbot der unmittelbaren Diskriminierung in Art. 2 Abs. 2 Buchst. a der Richtlinie 2000/78.

 Zum zweiten Teil der ersten Frage und zur vierten Frage

57      Mit diesen Fragen, die zusammen zu prüfen sind, möchte das vorlegende Gericht wissen, ob die
Richtlinie 2000/78 und insbesondere die Art. 1 und 2 Abs. 1 und 3 dahin auszulegen sind, dass sie eine
Belästigung, die mit einer Behinderung in Zusammenhang steht, nur gegenüber einem Arbeitnehmer
verbieten, der selbst behindert ist, oder ob das Verbot der Belästigung auch für einen Arbeitnehmer
gilt, der selbst nicht behindert ist, der aber, wie im Ausgangsverfahren, Opfer eines unerwünschten
Verhaltens ist, das eine Belästigung darstellt, die mit der Behinderung seines Kindes in Zusammenhang
steht, für das er selbst im Wesentlichen die Pflegeleistungen erbringt, die dessen Zustand erfordert.

58      Da die Belästigung nach Art. 2 Abs. 3 der Richtlinie 2000/78 als eine Form der Diskriminierung im
Sinne von Abs. 1 dieses Artikels angesehen wird, sind diese Richtlinie und insbesondere ihre Art. 1 und
2 Abs. 1 und 3 aus den gleichen Gründen, wie sie in den Randnrn. 34 bis 51 des vorliegenden Urteils
dargelegt worden sind, dahin auszulegen, dass sie sich nicht darauf beschränken, eine Belästigung
gegenüber Personen zu verbieten, die selbst behindert sind.

59      Wird nachgewiesen, dass das unerwünschte Verhalten, das eine Belästigung gegenüber einem
Arbeitnehmer darstellt, der selbst nicht behindert ist, im Zusammenhang mit der Behinderung seines
Kindes steht, für das er im Wesentlichen die Pflegeleistungen erbringt, deren es bedarf, so verstößt ein
solches Verhalten gegen den in der Richtlinie 2000/78 verankerten Gleichbehandlungsgrundsatz und
insbesondere gegen das Belästigungsverbot nach Art. 2 Abs. 3 dieser Richtlinie.

60      Insoweit ist jedoch daran zu erinnern, dass nach dem Wortlaut von Art. 2 Abs. 3 der Richtlinie
2000/78 die Mitgliedstaaten den Begriff Belästigung im Einklang mit den einzelstaatlichen
Rechtsvorschriften und Gepflogenheiten definieren können.

61      Was die Beweislast in einer Situation, wie sie im Ausgangsverfahren in Rede steht, anbelangt, gelten
für die Belästigung, die als eine Form der Diskriminierung im Sinne von Art. 2 Abs. 1 der Richtlinie
2000/78 angesehen wird, die gleichen Regeln, wie sie in den Randnrn. 52 bis 55 des vorliegenden
Urteils dargelegt worden sind.

62      Folglich ist, wie sich auch aus Randnr. 54 des vorliegenden Urteils ergibt, gemäß Art. 10 Abs. 1 der
Richtlinie 2000/78 und ihrem 31. Erwägungsgrund eine Änderung der Regeln für die Beweislast
geboten, wenn ein glaubhafter Anschein einer Diskriminierung besteht. Sollte Frau Coleman Tatsachen
glaubhaft machen, die das Vorliegen einer Belästigung vermuten lassen, würde die tatsächliche
Umsetzung des Gleichbehandlungsgrundsatzes somit verlangen, dass die Beweislast bei den Beklagten
des Ausgangsverfahrens liegt, die beweisen müssten, dass unter den Umständen des vorliegenden
Falles keine Belästigung stattgefunden hat.

63      Nach alledem ist auf den zweiten Teil der ersten Frage und auf die vierte Frage zu antworten, dass die
Richtlinie 2000/78 und insbesondere ihre Art. 1 und 2 Abs. 1 und 3 dahin auszulegen sind, dass das
dort vorgesehene Verbot der Belästigung nicht auf Personen beschränkt ist, die selbst behindert sind.
Wird nachgewiesen, dass ein unerwünschtes Verhalten, das eine Belästigung darstellt und dem ein
Arbeitnehmer ausgesetzt ist, der selbst nicht behindert ist, im Zusammenhang mit der Behinderung
seines Kindes steht, für das er im Wesentlichen die Pflegeleistungen erbringt, deren es bedarf, so
verstößt ein solches Verhalten gegen das Verbot der Belästigung in Art. 2 Abs. 3 der Richtlinie
2000/78.
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 Kosten

64      Für die Parteien des Ausgangsverfahrens ist das Verfahren ein Zwischenstreit in dem bei dem
vorlegenden Gericht anhängigen Rechtsstreit; die Kostenentscheidung ist daher Sache dieses Gerichts.
Die Auslagen anderer Beteiligter für die Abgabe von Erklärungen vor dem Gerichtshof sind nicht
erstattungsfähig.

Aus diesen Gründen hat der Gerichtshof (Große Kammer) für Recht erkannt:

1.      Die Richtlinie 2000/78/EG des Rates vom 27. November 2000 zur Festlegung eines
allgemeinen Rahmens für die Verwirklichung der Gleichbehandlung in Beschäftigung
und Beruf und insbesondere ihre Art. 1 und 2 Abs. 1 und 2 Buchst. a sind dahin
auszulegen, dass das dort vorgesehene Verbot der unmittelbaren Diskriminierung nicht
auf Personen beschränkt ist, die selbst behindert sind. Erfährt ein Arbeitnehmer, der
selbst nicht behindert ist, durch einen Arbeitgeber eine weniger günstige Behandlung,
als sie ein anderer Arbeitnehmer in einer vergleichbaren Situation erfährt, erfahren hat
oder erfahren würde, und ist nachgewiesen, dass die Benachteiligung des
Arbeitnehmers wegen der Behinderung seines Kindes erfolgt ist, für das er im
Wesentlichen die Pflegeleistungen erbringt, deren es bedarf, so verstößt eine solche
Behandlung gegen das Verbot der unmittelbaren Diskriminierung in Art. 2 Abs. 2
Buchst. a der Richtlinie 2000/78.

2.      Die Richtlinie 2000/78 und insbesondere ihre Art. 1 und 2 Abs. 1 und 3 sind dahin
auszulegen, dass das dort vorgesehene Verbot der Belästigung nicht auf Personen
beschränkt ist, die selbst behindert sind. Wird nachgewiesen, dass ein unerwünschtes
Verhalten, das eine Belästigung darstellt und dem ein Arbeitnehmer ausgesetzt ist, der
selbst nicht behindert ist, im Zusammenhang mit der Behinderung seines Kindes steht,
für das er im Wesentlichen die Pflegeleistungen erbringt, deren es bedarf, so verstößt
ein solches Verhalten gegen das Verbot der Belästigung in Art. 2 Abs. 3 der Richtlinie
2000/78.

Unterschriften

* Verfahrenssprache: Englisch.

http://curia.europa.eu/juris/document/document_print.jsf?doclang=DE&text=&pageIndex=0&part=1&mode=lst&docid=67793&occ=first&dir=&cid=1075051#Footref*
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In the case of Sýkora v. the Czech Republic, 
The European Court of Human Rights (Fifth Section), sitting as a 

Chamber composed of: 
 Dean Spielmann, President, 
 Mark Villiger, 
 Karel Jungwiert, 
 Boštjan M. Zupančič, 
 Angelika Nußberger, 
 André Potocki, 
 Paul Lemmens, judges, 
and Stephen Phillips, Deputy Section Registrar, 

Having deliberated in private on 23 October 2012, 
Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

1.  The case originated in an application (no. 23419/07) against the 
Czech Republic lodged with the Court under Article 34 of the Convention 
for the Protection of Human Rights and Fundamental Freedoms (“the 
Convention”) by a Czech national, Mr Milan Sýkora (“the applicant”), on 
30 May 2007. 

2.  The applicant was represented by Mr D. Zahumenský, 
Ms B. Bukovská, and Mr J. Fiala, lawyers from the Mental Disability 
Advocacy Center in Brno. The Czech Government (“the Government”) 
were represented by their Agent, Mr Vít A. Schorm, of the Ministry of 
Justice. 

3.  The applicant alleged, in particular, that his right to liberty and private 
life had been violated on account of the removal of legal capacity from him 
and his subsequent detention in a psychiatric hospital. 

4.  On 29 June 2010 the application was communicated to the 
Government. 

5.  The applicant and the Government each submitted observations on the 
admissibility and merits. In addition, third-party comments were received 
from the Harvard Law School Project on Disability, which had been granted 
leave by the President of the Chamber to intervene in the written procedure 
(Article 36 § 2 of the Convention and Rule 44 § 2). 
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THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

6.  The applicant was born in 1949 and lives in Brno. He is a person with 
a psycho-social disability. He has been treated in psychiatric hospitals in the 
past, most recently in 1995. He has not taken any medication for many 
years, because he considers that it has an adverse impact on his eyesight, 
and has used other methods to cope with his illness. 

A.  Proceedings concerning the removal of the applicant’s legal 
capacity 

7.  In a judgment of 15 November 2000 the Brno Municipal Court 
(městský soud) deprived the applicant of his legal capacity at the request of 
the City of Brno, which maintained that the applicant had not collected his 
pension since 1996 because he did not have an identity card. The court 
based its decision on an expert report by Dr. H., who had concluded in 1998 
that the applicant was suffering from paranoid schizophrenia. The applicant, 
although aware of the proceedings, was not summoned to appear before the 
court and the decision was not served on him, the court referring to an 
opinion of Dr. H., who was heard by the court and did not recommend that 
this be done. The applicant was represented by Ms. M., an employee of the 
court, who had never met him, did not participate at the hearing and took no 
substantive part in the proceedings. The judgment became final on 
21 December 2000. 

8.  On an unspecified date the applicant became aware of the court’s 
judgment and appealed. On 27 August 2001 the Brno Regional Court 
(krajský soud) quashed the first-instance decision and remitted the case to 
the Municipal Court which, in a judgment of 24 November 2004, again 
deprived the applicant of his legal capacity and appointed the City of Brno 
as his guardian. 

9.  It based its decision on a new expert report drawn up by Dr. H. on 
20 May 2004 who, however, had not been able to examine the applicant 
because of his refusal to have any medical examinations. She concluded that 
there had been no improvement in the applicant’s mental health since the 
first report. She reiterated her findings in the 1998 report that the applicant 
was unable to care for himself or to manage any property, and that he was 
dependent on others even for daily needs. The report further stated that the 
applicant’s presence at the hearing would not be appropriate, because he did 
not understand the purpose of the proceedings and was denying his mental 
illness, but a court judgment could be sent to him. At a hearing, the expert 
stated that the notification of the court judgment to the applicant would not 
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worsen his health, but he would not understand. She thus recommended that 
the judgment not be sent to the applicant. 

10.  The court did not hear the applicant, who continued to be formally 
represented by a court employee. The judgment was not served on him and 
became final on 1 January 2005. 

11.  The applicant became aware of the judgment on 20 June 2006 and 
appealed on 4 July 2006. He stated that the court had not notified him about 
the institution and outcome of the incapacitation proceedings and that Dr. H 
had drawn up her expert opinion without examining him. The applicant was 
represented by a lawyer from the Mental Disability Advocacy Center (“the 
MDAC”). 

12.  On 25 October 2006 the Regional Court again quashed the 
Municipal Court’s judgment and sent the case back to it, disputing the 
relevance of the expert opinion which had been drawn up without the 
applicant being examined. It suggested that the Municipal Court should 
appoint a new expert. 

13.  On 19 September 2007 the Municipal Court decided not to deprive 
the applicant of his legal capacity, basing its decision on an expert report by 
Dr. B., who had concluded on 11 May 2007 that the applicant was mentally 
ill but did not show signs of schizophrenia, was not dangerous or aggressive 
and was fully capable of making legal assessments. The court heard the 
expert, the applicant, who was legally represented, and his guardian. The 
judgment became final on 23 November 2007. 

14.  In total the applicant was deprived of legal capacity from 
21 December 2000 to 27 August 2001 and from 1 January 2005 to 
25 October 2006, that is for two years and six months. 

B.  Proceedings for damages against the State 

15.  On 15 January 2008, in two separate documents, the applicant 
requested the Ministry of Justice to award him non-pecuniary damages for 
the unreasonable length of incapacitation proceedings and violations of 
other procedural rights. 

16.  The Ministry joined the two requests of the applicant and on 
1 September 2008 awarded him 102,000 Czech korunas (CZK, 4,602 euros 
(EUR)) in damages for the unreasonable length of proceedings. Regarding 
the rest of the applicant’s claims, the Ministry accepted that the judgments 
had not been served on the applicant and that his rights had therefore been 
violated. It stated, however, that a finding of a violation constituted in itself 
sufficient satisfaction for any non-pecuniary damage he might have 
sustained. 

17.  The applicant brought proceedings for damages at the Prague 2 
District Court (obvodní soud), claiming violations of his procedural rights in 
the incapacitation proceedings. 
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18.  On 12 November 2008 the District Court rejected the applicant’s 
action. On the basis of established case-law it held that the alleged 
shortcomings in the incapacitation proceedings could not constitute irregular 
official conduct for which the State could be held responsible, because there 
had been a decision. The applicant could have claimed damages only for a 
decision that became final but was later quashed as illegal. That situation 
however did not arise in the present case. 

19.  On 10 December 2009 the Municipal Court upheld the judgment of 
the lower court. 

20.  On 16 February 2012 the Constitutional Court (Ústavní soud) 
dismissed a constitutional appeal by the applicant as manifestly ill-founded. 
It held that the legal opinion of the ordinary courts was not unconstitutional. 
It noted that by claiming damages for irregular official conduct the applicant 
had been trying to circumvent the fact that he had not met the conditions for 
claiming damages for an unlawful decision. Furthermore, the decisions for 
which the applicant was claiming damages had never become final and so 
could not have interfered with his rights. 

C.  The applicant’s detention in the Brno-Černovice Psychiatric 
Hospital and the ensuing proceedings 

21.  On 9 November 2005 the applicant had a verbal, non-violent 
argument with his partner, Ms J., who called the police and an ambulance. 
Although the police found no signs of violence and the applicant’s partner 
confirmed that the applicant had not been aggressive, the ambulance doctor 
decided to take the applicant to a psychiatric hospital. The applicant 
disagreed but did not resist. 

22.  At his admission to the Brno-Černovice Psychiatric Hospital, the 
applicant was subjected to two specialist medical examinations. They both 
concluded that the applicant suffered from schizophrenia. The applicant 
insisted at the examinations that there were no reasons for his detention. 
Despite his warning that neuroleptic psychiatric medication had a negative 
effect on his eyesight, he was nevertheless ordered to take the medication, 
and when he refused it was administered by injection. As a result, according 
to the applicant, his eyesight deteriorated. 

23.  On 10 November 2005 the applicant complained about his treatment 
in a letter to the director of the hospital, but his letter was retained by the 
staff; he was informed of this on 14 November 2005. He has never received 
any reply from the director. 

24.  On 11 November 2005 the hospital notified the Municipal Court of 
the applicant’s involuntary admission so that the court could start to review 
its lawfulness under Article 191a of the Code of Civil Procedure. On an 
unspecified date the hospital contacted the applicant’s guardian (the City of 
Brno) which, on 14 November 2005, consented to his detention. The 
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employee who signed the consent had never met the applicant and did not 
inform him that consent had been given. 

25.  On an unspecified date the applicant was moved to a department 
with a more lenient regime, but was still not allowed to leave. 

26.  On 14 November 2005 he contacted the MDAC. On the same day, 
an MDAC lawyer stated to the Municipal Court that the applicant’s 
involuntary detention was unlawful, and requested his release. 

27.  On 29 November 2005 the applicant was released from the hospital. 
He stated that he suffered from impaired vision and mental health for almost 
a year as a consequence of the treatment he received in the hospital. 

28.  On an unspecified date a judge of the Municipal Court informed the 
MDAC lawyer that the applicant had been deprived of legal capacity and 
that a power of attorney therefore had to be signed by his guardian. Due to 
the applicant’s poor health after his release from the hospital, the applicant 
was able to visit his guardian in an office of the City of Brno only on 
8 November 2006. The employee of the City of Brno he approached refused 
however to sign the power of attorney. On the same day, the applicant 
himself asked the Municipal Court for a further review of the lawfulness of 
his involuntary admission to the psychiatric hospital. On 24 November 2006 
he was told in a letter that no proceedings in that regard had been instituted. 

29.  On 2 January 2007 the applicant complained to the President of the 
Municipal Court about delays in the proceedings. On 5 March 2007 he 
received a reply that no such proceedings had been instituted because his 
guardian had consented to his detention. 

30.  On 31 January 2007 the applicant lodged a constitutional appeal 
(ústavní stížnost) alleging a violation of his rights to liberty, fair hearing, 
respect for private life and non-discrimination due to his involuntary 
hospitalisation and removal of his legal capacity. 

31.  On 8 January 2009 the Constitutional Court dismissed his 
constitutional appeal for non-exhaustion of ordinary remedies. Regarding 
the proceedings on the review of the lawfulness of his involuntary 
hospitalisation, the court held that the applicant had not lodged a complaint 
under section 174a of the Act on Courts and Judges (no. 6/2002) requesting 
the court to set a date for action. Regarding the incapacitation proceedings, 
it held that at the time the constitutional appeal was lodged those 
proceedings were pending before the Municipal Court. 

32.  On 6 February 2009 the applicant lodged a new complaint of delays 
in the proceedings on the review of the lawfulness of his involuntary 
admission to the psychiatric hospital, and requested the court to set a date 
for action. On 13 March 2009 the Regional Court refused his request on the 
grounds that since the applicant was no longer detained no proceedings on 
lawfulness of his detention had been held, so there were no proceedings in 
which any delays could be found and which could be expedited. 
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33.  On 21 May 2009 the applicant lodged a constitutional appeal, 
claiming that his psychiatric detention had never been reviewed by a court. 

34.  On 11 January 2012 the Constitutional Court dismissed his 
constitutional appeal as unsubstantiated, holding that the courts had rightly 
not instituted proceedings to review the applicant’s detention, because his 
guardian had consented to it, and moreover when the applicant had 
requested the continuation of the proceedings he was no longer detained, 
which was another reason why the proceedings had had to be abandoned. It 
added that the applicant could institute civil proceedings for damages 
against the hospital, in which the lawfulness of its actions could be 
reviewed. 

II.  RELEVANT DOMESTIC LAW 

A.  Civil Code (Act no. 40/1964) in force at the material time 

35.  Under Article 10 § 1, if a natural person, because of a mental 
disorder which is not temporary, is totally unable to make legal decisions, 
the court will deprive him of legal capacity. 

36.  Under Article 26, if natural persons are legally incapacitated, their 
guardians act in their name. 

B.  Code of Civil Procedure (Act no. 99/1963) 

37.  Under Article 191a a hospital which admits a patient against his or 
her will must inform an appropriate court within twenty-four hours; the 
court will review the lawfulness of the person’s involuntary admission to 
the hospital. 

C.  The Public Health Care Act (Act no. 20/1966) in force at the 
material time 

38.  Under section 23(4)(b) a person may be compulsorily medically 
treated and even hospitalised if he appears to show signs of a mental illness 
and endangers himself or his surroundings. 

D.  Act no. 82/1998 on State liability for damage caused in the 
exercise of public authority by an irregularity in a decision or the 
conduct of proceedings 

39.  Under sections 7 and 8 individuals who suffer loss because of a final 
unlawful decision that is later quashed or changed are entitled to claim just 
satisfaction. 
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40.  Section 13 provides that the State is also liable for damage caused by 
an irregularity in the conduct of proceedings, including non-compliance 
with the obligation to perform an act or to give a decision within the 
statutory time-limit. 

III.  RELEVANT INTERNATIONAL INSTRUMENTS 

A.  Convention on the Rights of Persons with Disabilities, adopted by 
the United Nations General Assembly on 13 December 2006 
(Resolution A/RES/61/106) 

41.  This Convention entered into force on 3 May 2008. It was ratified by 
the Czech Republic on 28 September 2009. The relevant parts of the 
Convention provide: 

Article 12 
Equal recognition before the law 

“1.  States Parties reaffirm that persons with disabilities have the right to recognition 
everywhere as persons before the law. 

2.  States Parties shall recognize that persons with disabilities enjoy legal capacity 
on an equal basis with others in all aspects of life. 

3.  States Parties shall take appropriate measures to provide access by persons with 
disabilities to the support they may require in exercising their legal capacity. 

4.  States Parties shall ensure that all measures that relate to the exercise of legal 
capacity provide for appropriate and effective safeguards to prevent abuse in 
accordance with international human rights law. Such safeguards shall ensure that 
measures relating to the exercise of legal capacity respect the rights, will and 
preferences of the person, are free of conflict of interest and undue influence, are 
proportional and tailored to the person’s circumstances, apply for the shortest time 
possible and are subject to regular review by a competent, independent and impartial 
authority or judicial body. The safeguards shall be proportional to the degree to which 
such measures affect the person’s rights and interests. ...” 

Article 14 
Liberty and security of person 

“1.  States Parties shall ensure that persons with disabilities, on an equal basis with 
others: 

(a)  Enjoy the right to liberty and security of person; 

(b)  Are not deprived of their liberty unlawfully or arbitrarily, and that any 
deprivation of liberty is in conformity with the law, and that the existence of a 
disability shall in no case justify a deprivation of liberty. 

2.  States Parties shall ensure that if persons with disabilities are deprived of their 
liberty through any process, they are, on an equal basis with others, entitled to 
guarantees in accordance with international human rights law and shall be treated in 
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compliance with the objectives and principles of the present Convention, including by 
provision of reasonable accommodation.” 

B.  Recommendation No. R (99) 4 of the Committee of Ministers of 
the Council of Europe on principles concerning the legal 
protection of incapable adults (adopted on 23 February 1999) 

42.  The relevant parts of this Recommendation read as follows: 

Principle 3 – Maximum reservation of capacity 

“1.  The legislative framework should, so far as possible, recognise that different 
degrees of incapacity may exist and that incapacity may vary from time to time. 
Accordingly, a measure of protection should not result automatically in a complete 
removal of legal capacity. However, a restriction of legal capacity should be possible 
where it is shown to be necessary for the protection of the person concerned. 

2.  In particular, a measure of protection should not automatically deprive the person 
concerned of the right to vote, or to make a will, or to consent or refuse consent to any 
intervention in the health field, or to make other decisions of a personal character at 
any time when his or her capacity permits him or her to do so. ...” 

Principle 6 – Proportionality 

“1.  Where a measure of protection is necessary it should be proportional to the 
degree of capacity of the person concerned and tailored to the individual 
circumstances and needs of the person concerned. 

2.  The measure of protection should interfere with the legal capacity, rights and 
freedoms of the person concerned to the minimum extent which is consistent with 
achieving the purpose of the intervention. ...” 

Principle 9 – Respect for wishes and feeling of the person concerned 

“3. [This principle] also implies that a person representing or assisting an incapable 
adult should give him or her adequate information, whenever this is possible and 
appropriate, in particular concerning any major decision affecting him or her, so that 
he or she may express a view.” 

Principle 13 – Right to be heard in person 

“The person concerned should have the right to be heard in person in any 
proceedings which could affect his or her legal capacity.” 

Principle 14 – Duration, review and appeal 

“1.  Measures of protection should, whenever possible and appropriate, be of limited 
duration. Consideration should be given to the institution of periodical reviews ... 

3.  There should be adequate rights of appeal. ...” 

Principle 16 – Adequate control 

“There should be adequate control of the operation of measures of protection and of 
the acts and decisions of representatives.” 
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Principle 19 – Limitation of powers of representatives 

“1.  It is for national law to determine which juridical acts are of such a highly 
personal nature that they can not be done by a representative. 

2.  It is also for national law to determine whether decisions by a representative on 
certain serious matters should require the specific approval of a court or other body...” 

Principle 22 – Consent 

“1.  Where an adult, even if subject to a measure of protection, is in fact capable of 
giving free and informed consent to a given intervention in the health field, the 
intervention may only be carried out with his or her consent. The consent should be 
solicited by the person empowered to intervene. 

2.  Where an adult is not in fact capable of giving free and informed consent to a 
given intervention, the intervention may, nonetheless, be carried out provided that: 

  - it is for his or her direct benefit, and 

  authorisation has been given by his or her representative or by an 
authority or a person or body provided for by law. 

3.  ... Consideration should also be given to the need to provide for the authorisation 
of a court or other competent body in the case of certain serious types of 
intervention.” 

C.  Report to the Czech Government on the visit to the Czech 
Republic carried out by the European Committee for the 
Prevention of Torture and Inhuman or Degrading Treatment or 
Punishment (CPT) from 27 March to 7 April 2006 and from 21 to 
24 June 2006 

43.  In this report the CPT also assessed the guardianship regime in the 
Czech Republic in connection with the admission of incapacitated persons 
to social care institutions and psychiatric hospitals. It noted that guardians 
have far-reaching powers with respect to their wards, and criticised the fact 
that they may also decide on the question of admission to a psychiatric 
hospital or a social care home (§ 149). It recommended that the Czech 
authorities consider incorporating the Council of Europe’s Principles 
Concerning the Legal Protection of Incapable Adults and, in particular, 
Principle 19 (2), into the legal norms governing guardianship in the Czech 
Republic (§ 154). 

D.  Concluding Observations of the Human Rights Committee on the 
Czech Republic, 25 July 2007 

44.  The Committee expressed concern that confinement in psychiatric 
hospitals can be based on mere “signs of mental illness”. It regretted that 
court reviews of admissions to psychiatric institutions do not sufficiently 
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ensure respect for the views of the patient, and that guardianship is 
sometimes assigned to attorneys who do not meet the patient. It concluded: 

“The State party should ensure that no medically unnecessary psychiatric 
confinement takes place, that all persons without full legal capacity are placed under 
guardianship that genuinely represents and defends the wishes and interest of those 
persons, and that an effective judicial review of the lawfulness of the admission and 
detention of such person in health institutions takes place in each case.” 

E.  Report of the UN Special Rapporteur on the right of everyone to 
the enjoyment of the highest attainable standard of physical and 
mental health, Paul Hunt, Doc. no. E/CN.4/2005/51, 11 February 
2005 

45.  In his report the Special Rapporteur emphasised that human rights 
must be supported by a system of accountability, and called for the 
introduction of appropriate safeguards against abuse of the rights of people 
with mental disabilities. He advocated that an independent review body 
must be made accessible to individuals with mental disabilities to 
periodically review cases of involuntary admission and treatment (§ 71). He 
was further concerned by the fact that guardianship had been overused and 
abused in the medical, as well as other, contexts, including at the most 
extreme level the compulsory admission of individuals with learning 
disabilities in psychiatric institutions (§ 79). 

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 5 § 1 OF THE CONVENTION 

46.  The applicant complained that his admission and detention in the 
Brno-Černovice Psychiatric Hospital violated his right to liberty. He relied 
on Article 5 § 1 of the Convention, the relevant part of which reads: 

“1.  Everyone has the right to liberty and security of person. No one shall be 
deprived of his liberty save in the following cases and in accordance with a procedure 
prescribed by law: ... 

(e)  the lawful detention of persons for the prevention of the spreading of infectious 
diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants; 

A.  Admissibility 

47.  The Court first notes that the applicant was confined to a psychiatric 
hospital from 9 November 2005 to 29 November 2005, that is a total of 
twenty days, without his consent. While his confinement was confirmed 
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after five days by the guardian this does not alter the fact that the applicant 
was deprived of his liberty involuntarily and that his continued 
hospitalisation against his will constituted a deprivation of liberty within the 
meaning of that provision (see Stanev v. Bulgaria [GC], no. 36760/06, 
§§ 122-123, ECHR 2012; D.D. v. Lithuania, no. 13469/06, § 122, 
14 February 2012; and Shtukaturov v. Russia, no. 44009/05, § 109, ECHR 
2008). 

48.  The Government maintained that the applicant had lost his status as a 
victim after the Ministry of Justice had acknowledged that incorrect official 
procedure had taken place both as a result of delays in the proceedings and 
as a result of failure to serve courts’ decisions on the applicant, and had 
awarded him CZK 102,000 (see paragraph 16 above). Even though the 
acknowledgement concerned the proceedings on legal capacity, this must be 
viewed in the context of the narrow inter-connection of these proceedings 
and the admission of the applicant to the hospital with the consent of his 
guardian. 

49.  The applicant disagreed, arguing that his right to liberty was not an 
issue in those proceedings, which concerned only his incapacitation. 

50.  The Court observes that while compensating the applicant for the 
unreasonable length of the incapacitation proceedings, the Ministry did not 
acknowledge a violation of the applicant’s right to liberty. It cannot 
therefore be said that the authorities have acknowledged the breach of 
Article 5 of the Convention and afforded redress for it. As a result, the 
Government’s objection must be dismissed. 

51.  The Government further argued that the applicant had failed to 
exhaust domestic remedies, pointing out that his first constitutional appeal 
had been dismissed for non-compliance with procedural requirements. 
Moreover, the applicant should have instituted proceedings for damages 
against the State on the basis that the Brno Municipal Court had failed to 
decide on the lawfulness of his involuntary admission to the hospital. 

52.  The applicant disagreed, maintaining that he could not claim 
compensation from the State for unlawful detention given that his detention 
had been based on the national law. 

53.  Regarding the dismissal of the applicant’s first constitutional appeal 
for formal reasons, the Court notes that, subsequently, the applicant’s 
second constitutional appeal was dismissed on the merits (see paragraph 33 
above). It cannot therefore be said that the applicant failed to exhaust this 
remedy in compliance with the procedural requirements. 

54.  As regards the possibility of bringing an action for damages against 
the State, the Court recalls that the Constitutional Court, in its decision of 
11 January 2012, found the approach of the courts in the applicant’s case  to 
have been lawful and constitutional. Moreover, the Government have failed 
to submit any example of a decision in which an action for damages in 
comparable circumstances was successful. The Court therefore concludes 
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that an action for damages was not a remedy which the applicant was 
required to exhaust, and dismisses the Government’s objection of non-
exhaustion of domestic remedies. 

55.  Lastly, the Government requested the Court to apply the 
admissibility criterion under Article 35 § 3 (b) of the Convention, 
maintaining that the applicant had suffered no significant disadvantage. 

56.  The Court does not accept that questions going to the lawfulness of 
a deprivation of liberty which lasted twenty days could constitute an 
“insignificant” disadvantage. It accordingly dismisses this objection. 

57.  The Court notes that this complaint is not manifestly ill-founded 
within the meaning of Article 35 § 3 (a) of the Convention. It further notes 
that it is not inadmissible on any other grounds. It must therefore be 
declared admissible. 

B.  Merits 

1.  Submissions of the parties and third-party intervener 
58.  The applicant complained that his detention could not have been 

justified under Article 5 § 1 (e) of the Convention because he was not 
a person of unsound mind of a kind or degree warranting compulsory 
confinement. He stated that his detention had been neither lawful nor in 
accordance with a procedure prescribed by law. He had been detained on 
the basis of retrospective consent given by his guardian, who had never met 
him and had showed no interest in his hospitalisation. In his view, the 
Convention did not allow guardians to decide on questions of such 
fundamental importance without court approval and thus his detention could 
not be lawful as there had been no safeguards against his detention. The 
guardian’s powers were total and unchecked. 

59.  The Government maintained that the applicant had a serious and 
long term mental disorder. He had been taken to the health care institution 
as a result of an emergency call by Ms J., who had reported that the 
applicant was being aggressive and that she had felt threatened by him. It 
can therefore be assumed that from the perspective of the medical 
specialists at the time of the confinement, the applicant’s disorder had 
required hospitalisation, even though the aggressive behaviour had not been 
confirmed and Ms J. later described it as fabricated. 

60.  They added that the applicant’s hospitalisation had been in 
compliance with the domestic law. As far as compliance with the procedural 
criteria in the light of the requirements of the Convention was concerned, 
the Government left that assessment to the Court’s discretion. 

61.  The Harvard Law School Project on Disability, as third party to the 
proceedings, referred in their submissions to the Convention on the Rights 
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of Persons with Disabilities, which the Court should, in their view, take into 
account in interpreting the Convention. 

2.  The Court’s assessment 

62.  The Court reiterates that in order to comply with Article 5 § 1, the 
detention in issue must first of all be “lawful”, including the observance of a 
procedure prescribed by law; in this respect the Convention refers back 
essentially to national law and lays down the obligation to conform to the 
substantive and procedural rules thereof. Moreover, any deprivation of 
liberty should be consistent with the purpose of Article 5, namely to protect 
individuals from arbitrariness. Furthermore, the detention of an individual is 
such a serious measure that it is only justified where other, less severe 
measures have been considered and found to be insufficient to safeguard the 
individual or public interest which might require that the person concerned 
be detained. That means that it does not suffice that the deprivation of 
liberty is in conformity with national law; it must also be necessary in the 
circumstances (see Stanev, cited above, § 143). 

The Court has outlined three minimum conditions for the lawful 
detention of an individual on the basis of unsoundness of mind under 
Article 5 § 1 (e) of the Convention: he must reliably be shown to be of 
unsound mind, that is, a true mental disorder must be established before a 
competent authority on the basis of objective medical expertise; the mental 
disorder must be of a kind or degree warranting compulsory confinement; 
and the validity of continued confinement must depend upon the persistence 
of such a disorder (see Winterwerp v. the Netherlands, 24 October 1979, 
§ 39, Series A no. 33; and Stanev, cited above, § 145). 

63.  Moreover, a detention cannot be considered “lawful” within the 
meaning of Article 5 § 1 if the domestic procedure does not provide 
sufficient guarantees against arbitrariness (see H.L. v. the United Kingdom, 
no. 45508/99, § 124, ECHR 2004-IX; Shtukaturov, cited above, § 113; and 
L.M. v. Latvia, no. 26000/02, § 54, 19 July 2011). In addition, deprivations 
of liberty must be subject to thorough scrutiny by the domestic authorities 
(Ťupa v. the Czech Republic, no. 39822/07, §§ 37 and 61, 26 May 2011). 

64.  In the H.L. v. the United Kingdom case the Court found that the 
detention had not been lawful because of the absence of safeguards, 
understood both in the sense of procedural safeguards and of substantive 
guarantees to prevent arbitrariness (§ 120). 

65.  Turning to the present case, the Court first observes that the 
applicant was admitted to the psychiatric hospital as an emergency case, the 
doctors acting on the belief that he had been aggressive to his partner. He 
underwent two independent medical examinations on his admission and 
both doctors concluded that the applicant suffered from a mental disorder. 
Therefore, his detention was initially based on an objective medical 
expertise. However, before deciding whether also the other above 
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mentioned Winterwerp criteria were complied with in the present case, the 
Court must establish whether the applicant’s detention was “lawful”, in 
particular whether the domestic procedure provided sufficient guarantees 
against arbitrariness (see L.M. v. Latvia, cited above, § 45). 

66.  The Court notes that no domestic court reviewed the lawfulness of 
the applicant’s detention as would be the normal procedure in cases of 
involuntary hospitalisations (see § 37 above). The reason was that since the 
guardian gave consent to the applicant’s detention the applicant was 
considered, as a matter of domestic law, to be in the psychiatric hospital 
voluntarily. As a result, he was deprived of his liberty for twenty days solely 
on the basis of the consent of his guardian. The requirements for involuntary 
hospitalisation, both substantive in section 23(4)(b) of the Public Health 
Care Act and procedural in the Code of Civil Procedure, did not apply. 

67.  The Court observes that the opinions and reports issued by the 
various international bodies indicate a trend in international standards to 
require that detentions of incapacitated persons be accompanied by requisite 
procedural safeguards, namely by way of judicial review (see Principles 3, 
16, 19 and 22 in paragraph 42 above; the views of the international bodies 
in paragraphs 42-44 above; and also Ťupa v. the Czech Republic, cited 
above, §§ 37 and 61). Judicial review, instituted automatically or brought 
about by the ward or some other suitable person, of a guardian’s consent to 
deprivation of liberty of their ward could provide, in view of the Court, a 
relevant safeguard against arbitrariness. The trend towards such judicial 
review has not yet found full implementation in most Council of Europe 
Member States (see the Comparative Law part in Stanev, cited above, 
§§ 91-95), and it is not available in the Czech Republic in circumstances 
like the present case. 

68.  The Court observes that the only possible safeguard against 
arbitrariness in respect of the applicant’s detention was the requirement that 
his guardian, which was the City of Brno, consent to the detention. 
However, the guardian consented to the applicant’s detention without ever 
meeting or even consulting the applicant. Moreover, it has never been 
explained why it would have been impossible or inappropriate for the 
guardian to consult the applicant before taking this decision, as referred to 
in the relevant international standards (see Principle 9 in paragraph 42 
above). Accordingly, the guardian’s consent did not constitute a sufficient 
safeguard against arbitrariness. 

69.  There were no other substantive safeguards protecting the applicant 
from detention than the guardian’s consent, which was not sufficient as 
found above. Even the protection of section 23(4)(b) of the Public Health 
Care Act was inapplicable once the guardian gave his consent. 

70.  The Court considers that, even after the applicant’s detention became 
voluntary under domestic law, it was not lawful as it was not accompanied 



 SÝKORA v. THE CZECH REPUBLIC JUDGMENT 15 

by sufficient guarantees against arbitrariness. It is thus not necessary to 
consider the other arguments of the applicant. 

71.  There has accordingly been a violation of Article 5 § 1 of the 
Convention. 

II.  ALLEGED VIOLATION OF ARTICLE 5 § 4 OF THE CONVENTION 

72.  The applicant further complained that he did not have any 
opportunity to seek a judicial review of his detention. He relied on Article 5 
§ 4 of the Convention: 

“Everyone who is deprived of his liberty by arrest or detention shall be entitled to 
take proceedings by which the lawfulness of his detention shall be decided speedily 
by a court and his release ordered if the detention is not lawful.” 

A.  Admissibility 

73.  The Government repeated their objection of inadmissibility already 
raised under Article 5 § 1 (see paragraphs 48, 51 and 55 above). They 
further maintained that Article 5 § 4 of the Convention was applicable only 
when a person was in detention, and that therefore this complaint as far as it 
concerned proceedings after 29 November 2005 was incompatible ratione 
materiae with the Convention. 

74.  The applicant disagreed. He challenged the accuracy of the 
Government’s objection ratione materiae, and maintained furthermore that 
it was irrelevant, as his complaint concerned the absence of any opportunity 
to seek judicial review of his detention. 

75.  The Court has already rejected the Government’s objection as to the 
victim status of the applicant above (see paragraph 50 above). As to their 
view that any disadvantage to the applicant was insignificant, the Court 
does not accept that the absence of an opportunity for the applicant to seek 
judicial review of his detention, which goes to the essence of Article 5 § 4 
of the Convention, can constitute an insignificant disadvantage and, 
accordingly, dismisses the Government’s objection. 

76.  The Court further agrees with the applicant that the question whether 
Article 5 § 4 applied to any proceedings after the applicant’s release is not 
relevant to the present complaint. 

77.  It finally considers that the Government’s objection of non-
exhaustion of domestic remedies must be joined to the examination of the 
merits of the complaint (see Rashed v. the Czech Republic, no. 298/07, § 46, 
27 November 2008). 

78.  The Court notes that this complaint is not manifestly ill-founded 
within the meaning of Article 35 § 3 of the Convention. It further notes that 
it is not inadmissible on any other grounds. It must therefore be declared 
admissible. 
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B.  Merits 

79.  The applicant complained that having been deprived of his legal 
capacity he had had no access to any judicial proceedings for a review of the 
lawfulness of his detention. He argued that Article 5 § 4 guaranteed this 
right to everyone, and therefore the consent of his guardian could not forfeit 
this right on his behalf without any safeguards. If that were the case the 
whole purpose of Article 5, which was to prevent arbitrary detentions, 
would be compromised. 

80.  The Government pointed out that under the domestic law the 
applicant had been admitted to the psychiatric hospital with the consent of 
his guardian. Moreover, his detention had not been particularly lengthy. Had 
it been a long-term detention the situation would have been different, as 
after the quashing of the Municipal Court’s judgment depriving the 
applicant of his legal capacity, the applicant would no longer have been 
considered a patient detained by consent, and remedies in respect of his 
detention would have been available to him. 

81.  Article 5 § 4 of the Convention deals only with those remedies 
which must be made available during a person’s detention with a view to 
that person obtaining speedy judicial review of the lawfulness of the 
detention leading, where appropriate, to his or her release (Slivenko 
v. Latvia [GC], no. 48321/99, § 158, ECHR 2003-X). 

82.  As to the substantive content of the provision, the Court has recently 
considered the requirements of Article 5 § 4 of the Convention in the case of 
Stanev (cited above). It recalled that Article 5 § 4 entitles detained persons 
to institute proceedings for a review of compliance with the procedural and 
substantive conditions which are essential for the “lawfulness” of their 
deprivation of liberty (§ 168). The remedy must be accessible to the 
detained person and must afford the possibility of reviewing compliance 
with the conditions to be satisfied if the detention of a person of unsound 
mind is to be regarded as “lawful” for the purposes of Article 5 § 1 (e). The 
Convention requirement for an act of deprivation of liberty to be amenable 
to independent judicial scrutiny is of fundamental importance in the context 
of the underlying purpose of Article 5 of the Convention to provide 
safeguards against arbitrariness; in the case of mental illness, special 
procedural safeguards may be called for in order to protect the interests of 
persons who, on account of their mental illness, are not fully capable of 
acting for themselves (§ 170, with further references). In the case of 
Shtukaturov (cited above), the Court found that a remedy which could only 
be initiated through the applicant’s mother – who was opposed to his release 
– did not satisfy the requirements of Article 5 § 4 (§ 124). 

83.  Turning to the present case, the Court notes that the applicant’s 
detention lasted twenty days, which cannot be considered too short to 
initiate judicial review (compare for example, a contrario, Slivenko, cited 



 SÝKORA v. THE CZECH REPUBLIC JUDGMENT 17 

above, § 158 and Fox, Campbell and Hartley v. the United Kingdom, 
30 August 1990, § 45, Series A no. 182). Accordingly, Article 5 § 4 is 
applicable in the present case. 

84.  The Court observes that the domestic courts were not empowered to 
intervene in the applicant’s psychiatric confinement, the applicant having 
been considered to be in the psychiatric hospital voluntarily because of the 
consent of his guardian (see paragraph 66 above), and the Government did 
not indicate any other adequate remedy available to the applicant. 

85.  In the light of these considerations, the Court concludes that there 
were no proceedings in which the lawfulness of the applicant’s detention 
could have been determined and his release ordered. 

86.  Consequently, it dismisses the Government’s objection of failure to 
exhaust domestic remedies, and finds that there has been a violation of 
Article 5 § 4 of the Convention. 

III.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

87.  The applicant complained that during his detention he had been 
subjected to medical treatment against his will which had negatively 
affected his health. He further complained that the total removal of his legal 
capacity had interfered with his right to private and family life and that the 
proceedings depriving him of legal capacity suffered from procedural 
deficiencies. He relied on Articles 6 and 8 of the Convention. The Court 
considers it appropriate to examine the complaints under Article 8, which 
reads as follows: 

“1.  Everyone has the right to respect for his private and family life, his home and 
his correspondence. 

2.  There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others.” 

A.  Admissibility 

88.  The Court first reiterates that under Article 35 § 1 it may only deal 
with a matter after all domestic remedies have been exhausted. Applicants 
must have provided the domestic courts with the opportunity, in principle 
intended to be afforded to Contracting States that have the primary 
responsibility for implementing and enforcing the guaranteed rights, of 
preventing or putting right the violations alleged against them. In this way, 
it is an important aspect of the principle that the machinery of protection 
established by the Convention is subsidiary to the national systems 
safeguarding human rights (see McFarlane v. Ireland [GC], no. 31333/06, 
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§ 112, 10 September 2010; Kudła v. Poland [GC], no. 30210/96, § 152, 
ECHR 2000-XI; and Selmouni v. France [GC], no. 25803/94, § 74, ECHR 
1999-V). 

89.  Regarding the complaint about the medical treatment in the 
psychiatric hospital, the Court notes that the applicant did not institute 
proceedings for damages against the hospital as he could have, at the latest 
from 25 October 2006, when the decision once to deprive him of legal 
capacity had been quashed. The Court considers that in these proceedings 
the question of compliance of the involuntary administration of medication 
with the applicant’s rights would have been assessed and the actions of the 
psychiatric hospital could have been found unlawful and just satisfaction 
awarded to the applicant (see Storck v. Germany, no. 61603/00, §§ 24 
and 40, ECHR 2005-V). The instant case, where the forced administration 
of medication lasted for twenty days, differs from the case of X v. Finland 
(no. 34806/04, § 220, 3 July 2012) where the Court did not consider a 
compensatory remedy sufficient, and required a preventive remedy because 
there the forced administration of medication lasted for almost a year. In 
failing to institute those proceedings, the applicant did not give the State the 
opportunity to put right the violations alleged against it before those 
allegations were submitted to the Convention institutions. 

90.  This part of the application must thus be rejected for non-exhaustion 
of domestic remedies pursuant to Article 35 §§ 1 and 4 of the Convention. 

91.  Regarding the applicant’s complaint about deprivation of legal 
capacity the Government maintained that he had lost his victim status. They 
referred to the decision of the Ministry of Justice acknowledging the 
violation of the applicant’s rights by the failure to notify him of the 
judgments, which constituted sufficient just satisfaction given the limited 
time when the applicant had been deprived of his legal capacity and the not 
very severe consequences for the applicant. 

92.  The applicant argued that the consequences for him had been serious 
and that he had been deprived of his legal capacity for a substantial period 
of time. 

93.  The Court reiterates that an applicant may lose his victim status if 
two conditions are met: first, the authorities must have acknowledged, either 
expressly or in substance, the breach of the Convention and, second, they 
must have afforded redress for it. The alleged loss of the applicant’s victim 
status involves an examination of the nature of the right in issue, the reasons 
advanced by the national authorities in their decision and the persistence of 
adverse consequences for the applicant after the decision. The 
appropriateness and sufficiency of redress depend on the nature of the 
violation complained of by the applicant (see Sakhnovskiy v. Russia [GC], 
no. 21272/03, §§ 67 and 70, 2 November 2010). 

94.  In the instant case the Court observes that the Ministry 
acknowledged a violation of the applicant’s rights because the judgments 
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depriving him of his legal capacity had not been delivered to him but 
awarded no just satisfaction for that. The Court takes the view that such 
redress is only partial and insufficient under the case-law to deprive the 
applicant of his status of a victim for two primary reasons. First, the lack of 
delivery of the judgments, even though crucial, is just one of the applicant’s 
complaints. The other alleged violations were thus not acknowledged. 
Second, a mere acknowledgement of a violation without affording redress is 
insufficient to deprive the applicant of his status as a victim in the context of 
deprivation of his legal capacity, which is a serious interference with his 
rights (see, mutatis mutandis, Radaj v. Poland (dec.), nos. 29537/95 
and 35453/97, 21 March 2002). 

95.  The Court adds that this complaint is not manifestly ill-founded 
within the meaning of Article 35 § 3 (a) of the Convention. It further notes 
that it is not inadmissible on any other grounds. It must therefore be 
declared admissible. 

B.  Merits 

1.  The parties’ submissions 
96.  The applicant complained that the removal of his legal capacity had 

not been in accordance with the law, which was not sufficiently precise, nor 
was its application foreseeable. The law also had not provided sufficient 
procedural guarantees, only requiring that a decision must be based on an 
opinion of an expert who is, however, not even required to appear before the 
a court. 

97.  Furthermore, the interference had not pursued any legitimate aim 
and was not necessary in a democratic society. The court depriving him of 
legal capacity had not established any valid reasons for doing so. Moreover, 
he had not benefited from adequate procedural safeguards: he had not 
participated in the proceedings, he had not been heard at them or even 
notified of them, he had not been adequately represented, he could not 
appeal and the decision had been based only on one opinion of an expert 
who had not examined him. 

98.  The Government maintained that the proceedings on legal capacity 
as a whole, in connection with the compensation proceedings, had resulted 
in the due protection of the applicant’s rights against arbitrary interference 
and remedy of grievances caused to him. In the end, the proceedings had 
resulted in an explicit rejection of the application for removal of legal 
capacity and acceptance of the relevant arguments of the applicant. Any 
interference with the applicant’s rights by the decisions of the first-instance 
court had been very limited, as for most of the time the applicant had not 
even been aware that he had been deprived of legal capacity. 
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99.  They added that the applicant was a person with a serious mental 
illness, and the removal of his legal capacity had also protected his own 
interests, such as protecting him from entering into disadvantageous or 
fraudulent legal contracts, or from neglecting contact with social welfare 
authorities or health care. Moreover, because of his often unknown official 
and actual place of residence, delivery of documents and contact with him 
had been objectively very difficult for the authorities. The applicant himself 
had sometimes refused to give the authorities a usable delivery address. The 
applicant had generally distrusted and often refused to cooperate with the 
authorities and especially with the expert in the period before the second 
judgment of the Municipal Court, which had resulted in elaboration of the 
expert testimony without direct examination of the applicant. 

2.  The Court’s assessment 

100.  The Court notes that the applicant in the present case was initially 
deprived of legal capacity on 15 November 2000, on the request of the City 
of Brno, as he had not collected his pension for four years. The applicant, 
represented by a court employee who had never met him, was not 
summoned or present, although he was aware of the proceedings. The 
decision was quashed on 27 August 2001, and a fresh decision was taken on 
24 November 2004. The new decision was taken on the basis of a fresh 
report, although the applicant had refused to be examined. The applicant, 
still nominally represented by a court employee, was not present and did not 
receive a copy of the judgment. The applicant, now represented by the 
MDAC, appealed on 4 July 2006, and on 25 October 2006 the first instance 
decision was quashed as the applicant had not been examined. In September 
2007, the court decided not to deprive the applicant of his legal capacity. 
The applicant was thus deprived of his legal capacity for a total of two years 
and six months (see § 14 above). 

101.  The Court considers that the removal of the applicant’s legal 
capacity for two and a half years over a period of six years constituted an 
interference with his private life within the meaning of Article 8 of the 
Convention, and notes that indeed there is no dispute between the parties on 
this point. It recalls that any interference with an individual’s right to 
respect for his private life will constitute a breach of Article 8 unless it was 
“in accordance with the law”, pursued a legitimate aim or aims under 
paragraph 2, and was “necessary in a democratic society” in the sense that it 
was proportionate to the aims sought. 

102. In such a complex matter as determining somebody’s mental 
capacity the authorities should enjoy a wide margin of appreciation. This is 
mostly explained by the fact that the national authorities have the benefit of 
direct contact with those concerned, and are therefore particularly well 
placed to determine such issues. However, whilst Article 8 of the 
Convention contains no explicit procedural requirements, the decision-
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making process involved in measures of interference must be fair and such 
as to ensure due respect of the interests safeguarded by Article 8. The extent 
of the State’s margin of appreciation thus depends on the quality of the 
decision-making process. If the procedure was seriously deficient in some 
respect, the conclusions of the domestic authorities are more open to 
criticism (see Shtukaturov, cited above, § 87-89). Regarding the procedural 
guarantees, the Court considers that there is a close affinity between the 
principles established under Articles 5 § 1 (e), 5 § 4, 6, and 8 of the 
Convention (see Shtukaturov, cited above, §§ 66 and 91). 

103.  Any deprivation or limitation of legal capacity must be based on 
sufficiently reliable and conclusive evidence. An expert medical report 
should explain what kind of actions the applicant is unable to understand or 
control and what the consequences of his illness are for his social life, 
health, pecuniary interests, and so on. The degree of the applicant’s 
incapacity should be addressed in sufficient detail by the medical reports 
(see Shtukaturov, cited above, §§ 93-94). 

104.  The Court takes note of the applicant’s contention that the measure 
applied to him had not been lawful and did not pursue any legitimate aim. 
However, in its opinion, it is not necessary to examine these aspects of the 
case, since the decision to remove legal capacity from the applicant was in 
any event disproportionate to the legitimate aim invoked by the Government 
for the reasons set out below (see Shtukaturov, cited above, § 86). In taking 
this approach, the Court notes also the fact that the Civil Code on the basis 
of which the applicant was deprived of his legal capacity will be superseded 
by a new Civil Code which takes effect on 1 January 2014. Consequently, 
the effect of any pronouncement by the Court on the current domestic 
provisions concerning deprivation of legal capacity would be limited. 

105.  The Court first considers, unlike the Government, that, even though 
only temporary, the removal of the applicant’s legal capacity had serious 
consequences for him. In particular, once the authorities realised that he was 
subject to guardianship, he no longer benefitted from the guarantees 
available in domestic law to persons who were detained under the Public 
Health Care Act as in domestic law consent had been granted by the 
guardian without any reference being made to the applicant (see above, 
§ 68). 

106.  The Court next notes that although the domestic courts ultimately 
decided not to deprive the applicant of his legal capacity (in the decision of 
19 September 2007), the applicant was nevertheless substantially affected 
by the deprivation of capacity. In the second period, which lasted from 
24 November 2004 until 25 October 2006, the applicant was detained, 
ultimately on the sole ground that the guardian had consented. The Court 
thus considers, unlike the Constitutional Court (see paragraph 20 above), 
that the first-instance decisions taken in this respect did seriously interfere 
with the applicant’s rights (see Berková v. Slovakia, no. 67149/01, § 175, 
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24 March 2009 and Shtukaturov, cited above, § 90). Furthermore, the 
applicant was not compensated for the alleged violations of his rights in the 
subsequent civil proceedings against the State for damages (see paragraph 
94 above). 

107.  The Court observes that the Municipal Court did not hear the 
applicant, either in the first round or the second round of proceedings, and 
indeed he was not even notified formally that the proceedings had been 
instituted (see Shtukaturov, cited above, §§ 69-73 and 91). The Court does 
not accept the Government’s argument that the applicant’s place of 
residence was unknown to the authorities and therefore it was difficult to 
deliver official mail to him. Nowhere in the case file is there anything to 
indicate that the Municipal Court made an attempt to inform the applicant of 
the proceedings and summon him to the hearings. In such circumstances it 
cannot be said that the judge had “had the benefit of direct contact with 
those concerned”, which would normally call for judicial restraint on the 
part of this Court. The judge had no personal contact with the applicant (see 
X and Y v. Croatia, no. 5193/09, § 84, 3 November 2011). 

108.  As to the way in which the applicant was represented in the legal 
capacity proceedings, the Court is of the opinion that given what was at 
stake for him proper legal representation, including contact between the 
representative and the applicant, was necessary or even crucial in order to 
ensure that the proceedings would be really adversarial and the applicant’s 
legitimate interests protected (see D.D. v. Lithuania, cited above, § 122; 
Salontaji-Drobnjak v. Serbia, no. 36500/05, §§ 127 and 144, 13 October 
2009; and Beiere v. Latvia, no. 30954/05, § 52, 29 November 2011). In the 
present case, however, the representative never met the applicant, did not 
make any submissions on his behalf and did not even participate at the 
hearings. She effectively took no part in the proceedings. 

109.  Moreover, the judgments were not served on the applicant (see 
X and Y v. Croatia, cited above, § 89). The judgments expressly stated that 
they would not be delivered to the applicant, with a simple reference to the 
opinion of the court-appointed expert, even though in her second report the 
expert in fact stated that a judgment could be sent to the applicant. Even at 
the hearing she did not give any warnings about adverse effects if the 
applicant received the judgment, but merely recommended not sending it 
because he would not understand it. 

110.  The Court, however, considers that being aware of a judgment 
depriving oneself of legal capacity is essential for effective access to 
remedies against such a serious interference with private life. Whilst there 
may be circumstances in which it is appropriate not to serve a judgment on 
the person whose capacity is being limited or removed, no such reasons 
were given in the present case and, indeed, in the present case, when the 
applicant was aware of the judgment and was able to appeal, his appeal was 
successful. Therefore, had the Municipal Court respected the applicant’s 
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right to receive the judgments, the interference would not have happened at 
all as the judgments would not have become final. 

111.  Finally, the Court observes that the 2004 decision was based only 
on the opinion of an expert who last examined the applicant in 1998 (see 
paragraph 9 above). In this context the Court cannot lose sight of the fact 
that development takes place in mental illness, as is also evidenced in the 
present case by the expert report on the applicant drawn up in 2007, on the 
basis of which the request to deprive the applicant of legal capacity was 
refused. Consequently, relying to a considerable extent on the medical 
examination of the applicant conducted six years earlier cannot form 
sufficiently reliable and conclusive evidence justifying such a serious 
interference with the applicant’s rights (see, mutatis mutandis, Stanev, cited 
above, § 156). The Court notes that the expert attempted to examine the 
applicant between 2002 and 2004, but he refused to cooperate. 
Nevertheless, in the absence of strong countervailing considerations, this 
fact alone is not enough to dispense with a recent medical report involving 
direct contact with the person concerned. 

112.  Overall, the Court considers that the procedure on the basis of 
which the Municipal Court deprived the applicant of legal capacity suffered 
from serious deficiencies, and that the evidence on which the decision was 
based was not sufficiently reliable and conclusive. 

113. In the light of these considerations, the Court finds that the 
interference with the applicant’s private life was disproportionate to the 
legitimate aim pursued and there has been a violation of Article 8 of the 
Convention. 

IV.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

114.  Article 41 of the Convention provides: 
“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party.” 

115.  The applicant claimed EUR 25,000 in respect of non-pecuniary 
damage. 

116.  The Government considered the claim excessive. 
117.  The Court is of the view that as a result of the circumstances of the 

case the applicant must have experienced considerable anguish and distress 
which cannot be made good by a mere finding of a violation of the 
Convention. Having regard to the circumstances of the case seen as a whole 
and deciding on an equitable basis, the Court awards the applicant 
EUR 20,000 for non-pecuniary damage. 
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118.  The Court considers it appropriate that the default interest rate 
should be based on the marginal lending rate of the European Central Bank, 
to which should be added three percentage points. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Declares the complaints concerning Article 5 and 8 as far as it concerns 
the deprivation of applicant’s legal capacity admissible, and the 
remainder of the application inadmissible; 

 
2.  Holds that there has been a violation of Article 5 § 1 of the Convention; 
 
3.  Holds that there has been a violation of Article 5 § 4 of the Convention; 
 
4.  Holds that there has been a violation of Article 8 of the Convention; 
 
5.  Holds 

(a)  that the respondent State is to pay the applicant, within three 
months of the date on which the judgment becomes final in 
accordance with Article 44 § 2 of the Convention, EUR 20,000 
twenty thousand euros), plus any tax that may be chargeable, in 
respect of non-pecuniary damage, to be converted into Czech 
korunas at the rate applicable at the date of settlement; 
(b)  that from the expiry of the above-mentioned three months until 
settlement simple interest shall be payable on the above amount at a 
rate equal to the marginal lending rate of the European Central 
Bank during the default period plus three percentage points; 

 
6.  Dismisses the remainder of the applicant’s claim for just satisfaction. 

Done in English, and notified in writing on 22 November 2012, pursuant 
to Rule 77 §§ 2 and 3 of the Rules of Court. 

 Stephen Phillips Dean Spielmann 
 Deputy Registrar President 
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In the case of Bureš v. the Czech Republic, 
The European Court of Human Rights (Fifth Section), sitting as a 

Chamber composed of: 
 Dean Spielmann, President, 
 Karel Jungwiert, 
 Boštjan M. Zupančič, 
 Ann Power-Forde, 
 Angelika Nußberger, 
 André Potocki, 
 Paul Lemmens, judges, 
and Claudia Westerdiek, Section Registrar, 

Having deliberated in private on 25 September 2012, 
Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

1.  The case originated in an application (no. 37679/08) against the 
Czech Republic lodged with the Court under Article 34 of the Convention 
for the Protection of Human Rights and Fundamental Freedoms (“the 
Convention”) by a Czech national, Mr Lukáš Bureš (“the applicant”), on 
1 August 2008. 

2.  The applicant was represented by Ms B. Bukovská, Mr J. Fiala, 
Ms J. Marečková and Mr M. Matiaško, lawyers from the Mental Disability 
Advocacy Centre in Brno. The Czech Government (“the Government”) 
were represented by their Agent, Mr V.A. Schorm, of the Ministry of 
Justice. 

3.  The applicant alleged that he was ill-treated in a sobering-up centre in 
violation of Article 3 of the Convention and detained in a psychiatric 
hospital in violation of Article 5 of the Convention. 

4.  On 16 June 2010 the application was communicated to the 
Government. 

5.  The applicant and the Government each filed observations on the 
merits. In addition, third-party comments were received from the Harvard 
Law School Project on Disability, which had been granted leave by the 
President of the Chamber to intervene in the written procedure (Article 36 
§ 2 of the Convention and Rule 44 § 2). 



2 BUREŠ v. THE CZECH REPUBLIC JUDGMENT 

THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

6.  The applicant was born in 1985 and lives in Brno. He is a violoncello 
player and has been diagnosed as having a psycho-social disability. At the 
material time he weighed 64 kg and was 176 cm tall. In the past, he has 
been treated in Italian psychiatric hospitals as a voluntary patient. At the 
time of the events at issue, he was using Akineton, a calming psychiatric 
medication prescribed to him by his psychiatrist. 

7.  On 9 February 2007 the applicant inadvertently overdosed on 
Akineton. In the evening, he left his flat and went to buy some food. Being 
under the influence of the medication, he did not notice that he was wearing 
only a sweater, but no trousers or underwear. On the way he was stopped by 
a police patrol that assumed that he was a drug addict and called an 
ambulance, which took him to Brno-Černovice Psychiatric Hospital. The 
record drawn up by the ambulance staff states that the applicant was 
receiving psychiatric treatment and that he was calm during transport. 

8.  At the hospital he was examined by Dr V., who did not find any 
injuries on the applicant’s body and sent him to the sobering-up centre in 
the same hospital at about 8 p.m. The applicant was calm during the medical 
examination. In the sobering-up centre he was again examined by Dr H., 
who confirmed that there were no injuries on the applicant’s body when he 
was admitted to the centre. 

9.  On 10 February 2007 at 7:24 a.m. the applicant was transferred to the 
Intensive Psychiatric Care Unit where, according to the admission record, 
he had visible abrasions on the front of his neck, both wrists and both 
ankles, caused probably by friction against textile, and abrasions of an 
unspecified different type on his knees. He complained about his treatment 
in the sobering-up centre to the hospital authorities, but they did not take 
any action. 

10.  On 15 February 2007 the applicant was examined by a neurologist, 
who stated that as a result of the use of straps the applicant suffered severe 
paresis of the left arm and medium to severe paresis of the right arm. He 
began a course of intensive treatment at the Rehabilitation Unit. 

11.  The applicant remained in the hospital involuntarily until released on 
13 April 2007. 

12.  However, because of his two-month hospitalisation, he was confused 
and was not able to fully take care of himself. He voluntarily returned to the 
hospital on 14 April 2007 and remained there until 1 July 2007. 

A.  The applicant’s treatment in the sobering-up centre 

13.  The following facts are disputed by the parties. 
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14.  According to the applicant, at 8.10 p.m. on 9 February 2007 he was 
strapped to a bed with leather straps around his wrists, knees and ankles by 
two male nurses, Mr M. and Mr H. While strapping him, they kneeled on 
his chest and verbally abused him. He remained strapped for the whole 
night, until 6.30 a.m. The staff did not check up on him during that time. As 
the straps were too tight, he struggled to breathe and as a result of 
insufficient blood circulation the nerves in his arms were damaged. 

15.  According to the Government the applicant was strapped to a bed for 
three intervals, namely, from 8.10 p.m. to 10 p.m., 4.30 a.m. to 5 a.m. and 
6.30 a.m. to 7.15 a.m. 

16.  They submitted a record from the sobering-up centre containing the 
following information. When brought to the centre the applicant was 
intoxicated and was put to bed. He was unstrapped at 10 p.m. At 4.30 a.m. 
he attacked a nurse and was strapped again. Checks were carried out. The 
applicant was restless. At 6.30 a.m. he was checked on and again strapped. 
The record noted that he showed destructive behaviour. He was released at 
7.15 a.m. and sent to the psychiatric hospital. 

17.  The version of the record submitted by the applicant and obtained 
from his medical files contains less information. The information about the 
release of the applicant at 10 p.m. is illegible. According to the Government, 
the version submitted by the applicant was an incomplete version sent to the 
psychiatric hospital as an accompanying document. 

B.  Review of the lawfulness of the applicant’s involuntary admission 
to the psychiatric hospital 

18.  On 12 February 2007 the hospital informed the Brno Municipal 
Court (městský soud) that the applicant had been detained because he 
showed signs of a mental illness and was a danger to himself and his 
surroundings. He was described as –“restless, aggressive and suspected of 
intoxication by psycho-stimulants”. 

19.  On 16 February 2007 the court began reviewing the lawfulness of 
the applicant’s involuntary admission under Article 191b of the Code of 
Civil Procedure. At the same time, it appointed an attorney, Ms P., to 
represent the applicant in the proceedings. On the same day a court 
employee visited the hospital and questioned the applicant’s treating doctor, 
Dr V., in the absence of the applicant and his representative. Dr V. testified 
that the applicant had been admitted to the hospital due to his confusion, 
restlessness and inappropriate behaviour and that he had been intoxicated 
when admitted. He further stated that the applicant was only partly able to 
understand the proceedings. The court employee did not question or even 
see the applicant because Dr V. told her that contact with him “would not be 
entirely beneficial”. 
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20.  On the same day and without any further evidence the court ruled 
that the applicant’s involuntary admission had been lawful because he 
suffered from an illness that made him dangerous to himself and his 
surroundings. The decision was served on the applicant’s representative 
only. The latter did not take part in the proceedings, not being aware of 
them as the decision on her appointment was sent to her together with the 
decision on the merits. The applicant never saw her during his detention. 

21.  After his release in July 2007, the applicant contacted a local office 
of the Mental Disability Advocacy Center (“the MDAC”). On 10 July 2007 
an MDAC lawyer lodged an appeal on his behalf, applying at the same time 
for a waiver of the deadline for lodging the appeal. 

22.  On 20 August 2007 the Municipal Court granted the waiver. 
However, on 31 October 2007, the Brno Regional Court (krajský soud), 
terminated the appeal proceedings without deciding on the merits. It stated 
that the applicant had been released on 13 April 2007, that on 30 May 2007 
the Municipal Court had stayed the proceedings on the applicant’s 
continuing detention and that, therefore, the court did not have the authority 
to deal with the case. 

23.  In the meantime, on 23 July 2007, the applicant lodged an action for 
nullity (žaloba pro zmatečnost) under Article 229 § 1 c) of the Code of Civil 
Procedure seeking to have the Municipal Court’s decision of 16 February 
2007 quashed on the ground that he had been denied the right to participate 
in the proceedings and had not been properly represented. On 22 May 2008 
the Municipal Court dismissed the applicant’s action, finding, inter alia, 
that Ms P. had not been wholly inactive, referring to a letter of 26 February 
2007 by which she had allegedly tried to establish contact with the 
applicant, but which, according to the applicant, had never been delivered to 
him. On 25 February 2009 the Regional Court upheld the decision. 

24.  On 5 February 2008 the applicant lodged a constitutional appeal 
challenging the decision of 31 October 2007 and alleging a violation of his 
rights to liberty, a fair trial and an effective remedy because the Regional 
Court had failed to rule on the merits of his appeal and thus the legality of 
his detention in the psychiatric hospital. 

25.  On 18 March 2008 the Constitutional Court (Ústavní soud) 
dismissed his appeal on the grounds that he had not exhausted all available 
remedies. It held that the applicant should have lodged a plea of nullity 
under Article 229 § 4 of the Code of Civil Procedure against the 31 October 
2007 decision of the Regional Court. 

C.  Review of the lawfulness of the applicant’s continuing detention 

26.  After ruling on the lawfulness of the applicant’s involuntary 
admission to the hospital, the Municipal Court continued proceedings under 
Article 191d of the Code of Civil Procedure to review the lawfulness of the 
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applicant’s continuing detention. On 6 March 2007 a forensic psychiatric 
expert was appointed for these purposes. On 30 May 2007 the court 
terminated the proceedings without deciding on the merits, the applicant 
having been released in the meantime. 

D.  Proceedings regarding the applicant’s alleged inhuman and 
degrading treatment 

27.  On 7 June 2007 the applicant filed a criminal complaint concerning 
the measure of restraint applied to him and alleged ill-treatment on the night 
from 9 to 10 February 2007 in the sobering-up centre of the psychiatric 
hospital. 

28.  He was questioned by the police on 29 June 2007 and gave a full 
account of the events. The police then questioned numerous other persons. 

29.  The male nurses on duty, Mr M. and Mr H., did not recall the 
applicant at all and were not able to provide any specific information about 
him. Mr. M noted that during the winter of 2007 checks had been always 
carried out in accordance with the instructions of the psychiatric hospital 
management. 

30.  The third nurse on duty that night, Ms K., stated that the applicant 
had been strapped to the bed because he had been restless and intoxicated 
by an unknown substance and had refused to undergo a blood test to 
identify the substance. She admitted that it was possible that regular checks 
every twenty minutes might not have been performed due to the high 
number of patients at the centre that night. She also alleged that the 
applicant had attacked a male nurse at 4.30 a.m. but she could not remember 
who exactly. 

31.  Dr H., who had been on duty at the sobering-up centre that night, 
confirmed that the applicant had had no injuries when he had been admitted. 
He noted that the applicant had been strapped to the bed due to his 
restlessness but that he and other staff had duly checked on him. 

32.  Nurse P. recalled that while she was taking over patients from Ms K. 
at around 6 a.m. in the morning of 10 February, the applicant’s arms and 
legs had been strapped. They had tried releasing the straps one by one but 
because he defended himself each time a limb was released he was strapped 
again. 

33.  In his report of 10 December 2007 commissioned by the police, a 
forensic expert, Dr V., stated that the applicant had suffered bilateral severe 
paresis of the elbow nerves as a result of compression of the nerves and 
blood vessels. He confirmed that these injuries corresponded to the cause as 
described by the applicant. According to him, the injury on the applicant’s 
left arm limited his ability to play the violoncello. He concluded that the 
injury would have a long-lasting effect which was unlikely to be permanent. 
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34.  On 11 December 2007 the Brno-Komárov Municipal Police 
Directorate (městské ředitelství policie) terminated the criminal proceedings, 
finding that no criminal offence had been committed regarding the 
applicant’s strapping on the night of 9 to 10 February 2007. It held that the 
applicant had suffered the injuries partly as a result of the staff’s failure to 
check on him regularly but that the extent of the guilt of individual suspects 
could not be determined. It also held that the injuries had almost healed and 
that the applicant was partly responsible for them. 

35.  The applicant appealed, disputing the conclusions of the police, and 
requested that the doctors and nurses give evidence again. 

36.  On 12 February 2008 the Brno Municipal Prosecutors’ Office 
(městské státní zastupitelství) dismissed the applicant’s appeal. Without 
examining any additional evidence it stated that the strapping of the 
applicant on account of his aggressive behaviour at the time of his 
admission to the sobering-up centre had been in compliance with the law 
and the hospital’s internal rules and he had been checked on every twenty 
minutes. The applicant had been strapped from 8.10 p.m. to 10 p.m., from 
4.30 a.m. to 5 a.m. and from 6.30 a.m. 

37.  The applicant lodged a constitutional appeal claiming a violation of 
Articles 3, 6 § 1 and 13 of the Convention. He alleged that the investigation 
had not been effective because, inter alia, he had not been allowed to be 
present during the questioning of witnesses and put questions to them. 

38.  On 30 October 2008 the Constitutional Court dismissed his 
constitutional appeal as manifestly ill-founded. It held that there was no 
right to have a third person prosecuted so the applicant could claim his 
rights only in civil proceedings for damages and protection of his 
personality rights (ochrana osobnosti). It further found no violation of 
procedural obligations as developed by the Court under Article 3 of the 
Convention. It noted that the police had conducted a number of interviews 
and examined other evidence and that the investigation had also been 
independent and prompt. Lastly, it held that it had no jurisdiction to rule on 
the ill-treatment in the hospital because that was an instantaneous act, 
whereas it could only rule on interference with rights that was ongoing and 
that could be remedied by a decision on its part. 

E.  Proceedings for protection of his personal rights 

39.  On 8 December 2008 the applicant instituted proceedings for 
protection of his personality rights against Brno-Černovice Psychiatric 
Hospital, claiming a violation of his right to liberty, inhuman treatment and 
interference with his health and physical integrity. 

40.  On 19 January 2012 the Brno Regional Court rejected his claim, 
holding that the applicant’s internment in the sobering-up centre and the use 
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of restraints had been necessary for his own protection and that of his 
surroundings. 

41.  The applicant appealed and the proceedings are pending. 

II.  RELEVANT DOMESTIC LAW AND PRACTICE 

A.  Code of Civil Procedure (Act no. 99/1963) 

42.  Under Article 191a a health-care facility that admits a patient against 
his or her will must inform the competent court within twenty-four hours. 

43.  Under Article 191b § 1 a court has to review the lawfulness of an 
involuntary admission to a health-care facility within seven days. 
Article 191b § 2 provides that the patient has a right to be represented by 
counsel of his or her own choosing. If he or she does not have counsel, the 
court shall appoint him or her an attorney. In accordance with Article 191b 
§ 3, the court shall assess evidence, hear the detained person, his or her 
treating doctor and other persons at the detained person’s request unless it 
considers it unnecessary. 

44.  Under Article 191c an appeal can be lodged against a decision taken 
under Article 191b, but does not have a suspensive effect. The health-care 
facility can release the patient even if a court has declared that the 
involuntary admission was lawful. 

45.  Article 191d § 1 provides that if the court finds that the admission 
was lawful, it shall continue to review the lawfulness of the continued 
confinement. Pursuant to paragraph 2, the court shall appoint an expert to 
assess the necessity of the confinement. That expert must not be working in 
the health-care facility where the person is detained. In accordance with 
paragraph 3 the court shall hold a hearing and summon the patient and his or 
her counsel (provided that according to the treating doctor or written expert 
opinion the patient is able to follow and understand the meaning of the 
proceedings). At the hearing, the court shall hear the expert, the treating 
doctor if needed and the patient and assess any other relevant evidence. Its 
decision must be issued no later than three months from the decision by 
which the admission to the health care facility was approved. 

46.  Under Article 191f the patient, his or her counsel, guardian and other 
persons close to him may, before the expiration of the time for which his or 
her admission to the health-care facility was approved, request a new 
medical examination and release, if there is a reasoned presumption that 
continued confinement is not necessary. 

47.  Under Article 229 § 1 c) a final court decision may be challenged by 
an action for nullity on the ground that a party to the proceedings lacked 
legal capacity to act or could not attend the court and was not properly 
represented. Paragraph 4 provides that an action for nullity may also be 
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lodged against a final decision of an appellate court by which an appeal was 
dismissed or the appellate proceedings were terminated. 

B.  The Public Health Care Act (Act no. 20/1996) 

48.  Under section 23(4)(b) a person can be involuntarily hospitalised if 
he shows signs of a mental illness and is a danger to himself or his 
surroundings. 

C.  Act no. 379/2005, on measures for the protection against damage 
caused by tobacco products, alcohol and other drugs 

49.  Section 17(1) defines an alcohol and drug sobering-up centre as a 
health-care facility established by a regional self-governing unit. 

50.  Section 17(2) stipulates that should a health-care facility find that a 
person’s life is not endangered by failure of basic vital functions but that he 
or she is under the influence of alcohol or another drug and cannot control 
his or her behaviour, thereby directly endangering him or herself or other 
persons, public order or property, or is causing public annoyance, that 
person shall undergo treatment and stay at the sobering-up centre for 
however long is necessary for the acute intoxication to subside. 

D.  Guideline no. 1/2005 of the Journal of the Ministry of Health, on 
the use of measures of restraint on patients in psychiatric facilities 
in the Czech Republic 

51.  This guideline stipulates, inter alia, the following: 
“The use of measures of restraint must be considered as a last resort in cases when it 

is necessary for the protection of the patient, other patients, the patient’s surroundings 
and staff of psychiatric facilities. They may be used only after all other possibilities 
have been exhausted. Any decision to restrain the patient must be sufficiently 
grounded. Restraint cannot be used to facilitate treatment or to deal with a restless 
patient. Potential causes of problematic behaviour, for example, pain, discomfort, side 
effects of medicinal products, stress, interpersonal problems between the caregivers 
and the patient, or other illnesses must always be identified. The use of measures of 
restraint is justified only if a removable cause of the patient’s behaviour cannot be 
found or in situations when the risk arising from the patient’s behaviour is 
unacceptably high. The benefit of the use of restraining means must outweigh the 
risks ... 

2.  Measures of restraint can be used only exceptionally and only when the patient 
behaves in a way which endangers himself and his surroundings, and not on an 
educational or corrective basis. In the case of each individual patient it is necessary to 
use the most gentle and appropriate means of restraint ... 

5.  A patient restrained by these means shall be checked on on a regular basis, 
intervals between the checks shall be specified, provisions shall be put in place to 
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prevent the patient hurting himself or suffering from dehydration, malnutrition, 
hypothermia and pressure ulcers, and to allow for personal hygiene. Measures of 
restraint should be used for the shortest time possible, and during checks the need for 
the measures and the possibility of using less restraint should be reassessed ... 

6.  The doctor shall decide on the use of measures of restraint, and make a record 
that shall always include: the name of the person who ordered the measure of 
restraint, the type of restraint used, the reason for using it, the time when restraint was 
employed and the time when it ended, the frequency of checks by the medical staff 
and the doctor, a description of the person’s physical and mental condition ... A 
member of the medical staff shall inform the doctor of any change in the patient’s 
symptoms. The record on the use of restraint shall be subsequently signed by the head 
doctor during the ward round.” 

E.  Psychiatrie, Guidelines for psychiatric treatment issued by the 
Czech Psychiatric Society, December 2006 

52.  In its section on the use of restraints the Guidelines contain similar 
principles as the above-mentioned Guideline no. 1/2005 of the Journal of 
the Ministry of Health. In particular they state that mechanical restraints 
should be used only as a matter of last resort. Strapping to a bed should be 
applied only in cases of serious manifestations of distress endangering 
surroundings, auto-aggressive manifestations with immediate risk of 
self-harm or suicide or conditions that will with the highest probability 
result in these manifestations. 

They also state that all circumstances connected with the use of restraints 
must be transparently and clearly documented. Every use of restraints must 
be recorded in a concrete way, including, inter alia, the time when the 
restraints were applied and removed and checks on the patient. 

F.  Opinion of the Civil Law and Commercial Division of the 
Supreme Court, no. Cpjn 29/2006, as regards proceedings to 
determine the lawfulness of admission to and detention in a 
health-care facility 

53.  On 14 January 2009 the Supreme Court adopted an opinion on this 
matter, because the courts had not been dealing with cases concerning 
proceedings to decide on the lawfulness of admission to a health-care 
facility (Article 191b of the Code of Civil Procedure) and continuing 
confinement therein (Article 191d of the Code of Civil Procedure) in a 
uniform manner. 

It held, inter alia, that if the detained person is released there are no more 
reasons for continuing the proceedings either under Article 191b or 191d 
and both should be discontinued. 
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III.  RELEVANT INTERNATIONAL STANDARDS 

A.  Articles on State Responsibility (noted by the UN General 
Assembly resolution no. 56/83 of 12 December 2001) 

54.  The Articles, drawn up by the International Law Commission of the 
United Nations, are largely considered to contain rules of customary 
international law. They stipulate, inter alia, the following possibilities of 
attribution of a conduct to a State: 

Article 4. Conduct of organs of a State 

“1.  The conduct of any State organ shall be considered an act of that State under 
international law, whether the organ exercises legislative, executive, judicial or any 
other functions, whatever position it holds in the organization of the State, and 
whatever its character as an organ of the central Government or of a territorial unit of 
the State. 

2.  An organ includes any person or entity which has that status in accordance with 
the internal law of the State.” 

Article 5. Conduct of persons or entities exercising elements 
of governmental authority 

“The conduct of a person or entity which is not an organ of the State under article 4 
but which is empowered by the law of that State to exercise elements of the 
governmental authority shall be considered an act of the State under international law, 
provided the person or entity is acting in that capacity in the particular instance.” 

In its commentary to Article 5, the International Law Commission 
explained that the rule dealt with situations when entities which were not 
considered organs of a State exercised functions of a public character 
normally exercised by State organs, and the conduct of the entity was 
related to the exercise of the governmental authority concerned. It gave the 
power of detention as an example of such a public function. 

B.  Recommendation Rec(2004)10 of the Committee of Ministers of 
the Council of Europe to member states concerning the protection 
of the human rights and dignity of persons with mental disorders, 
22 September 2004 

55.  Article 27, entitled “Seclusion and restraint” stipulates: 
“1.  Seclusion or restraint should only be used in appropriate facilities, and in 

compliance with the principle of least restriction, to prevent imminent harm to the 
person concerned or others, and in proportion to the risks entailed. 

2.  Such measures should only be used under medical supervision, and should be 
appropriately documented. 
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3.  In addition: 

i.  the person subject to seclusion or restraint should be regularly monitored; 

ii.  the reasons for, and duration of, such measures should be recorded in the 
person’s medical records and in a register. 

4.  This Article does not apply to momentary restraint.” 

C.  The CPT Standards (the European Committee for the Prevention 
of Torture and Inhuman or Degrading Treatment or Punishment) 
concerning using restraints in psychiatric establishments 
(CPT/Inf/E (2002) 1- Rev. 2010) 

56.  The CPT standards contain the following rules on restraining 
patients in psychiatric establishments: 

“Involuntary placement in psychiatric establishments Extract from the 8th General 
Report [CPT/Inf (98) 12] 

47.  In any psychiatric establishment, the restraint of agitated and/or violent patients 
may on occasion be necessary. This is an area of particular concern to the CPT, given 
the potential for abuse and ill-treatment. 

The restraint of patients should be the subject of a clearly-defined policy. That 
policy should make clear that initial attempts to restrain agitated or violent patients 
should, as far as possible, be non-physical (e.g. verbal instruction) and that where 
physical restraint is necessary, it should in principle be limited to manual control. 

Staff in psychiatric establishments should receive training in both non-physical and 
manual control techniques vis-à-vis agitated or violent patients. The possession of 
such skills will enable staff to choose the most appropriate response when confronted 
by difficult situations, thereby significantly reducing the risk of injuries to patients 
and staff. 

48.  Resort to instruments of physical restraint (straps, strait-jackets, etc.) shall only 
very rarely be justified and must always be either expressly ordered by a doctor or 
immediately brought to the attention of a doctor with a view to seeking his approval. 
If, exceptionally, recourse is had to instruments of physical restraint, they should be 
removed at the earliest opportunity; they should never be applied, or their application 
prolonged, as a punishment ... 

50.  Every instance of the physical restraint of a patient (manual control, use of 
instruments of physical restraint, seclusion) should be recorded in a specific register 
established for this purpose (as well as in the patient’s file). The entry should include 
the times at which the measure began and ended, the circumstances of the case, the 
reasons for resorting to the measure, the name of the doctor who ordered or approved 
it, and an account of any injuries sustained by patients or staff. 

This will greatly facilitate both the management of such incidents and the oversight 
of the extent of their occurrence.” 

“Means of restraint in psychiatric establishments for adults Extract from the 
16th General Report [CPT/Inf (2006) 35] 
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43.  As a general rule, a patient should only be restrained as a measure of last resort; 
an extreme action applied in order to prevent imminent injury or to reduce acute 
agitation and/or violence ... 

52.  Experience has shown that detailed and accurate recording of instances of 
restraint can provide hospital management with an oversight of the extent of their 
occurrence and enable measures to be taken, where appropriate, to reduce their 
incidence. 

Preferably, a specific register should be established to record all instances of 
recourse to means of restraint. This would be in addition to the records contained 
within the patient’s personal medical file. The entries in the register should include the 
time at which the measure began and ended; the circumstances of the case; the reasons 
for resorting to the measure; the name of the doctor who ordered or approved it; and 
an account of any injuries sustained by patients or staff. Patients should be entitled to 
attach comments to the register, and should be informed of this; at their request, they 
should receive a copy of the full entry.” 

D.  Report to the Czech Government on the visit to the Czech 
Republic carried out by the European Committee for the 
Prevention of Torture and Inhuman or Degrading Treatment or 
Punishment (CPT) from 27 March to 7 April 2006 and from 21 to 
24 June 2006 (CPT/Inf (2007)32) 

57.  The CPT visited also Brno-Černovice Psychiatric Hospital and 
stated, inter alia, as follows: 

“118.  At Brno Psychiatric Hospital ... [t]he restraints would be applied either on the 
patient’s own bed or in a separate room close to the nurses’ office. A protocol on the 
use of immobilisation was in force, but the protocol does not mention the surveillance 
intervals; it appears that the hospital staff had adopted a practice to monitoring an 
immobilised patient every twenty minutes. 

The delegation was pleased to note that registers recording the use of restraints had 
been introduced on the wards of Brno Psychiatric Hospital, thus meeting a 
long-standing CPT recommendation. However, the delegation found that the entries 
were not always meticulously kept; the release time and, on occasion, the moment of 
application of the immobilisation were not recorded. 

As indicated above (cf. paragraph 114), in the CPT’s view, patients who are 
immobilised should always be subject to continuous, direct personal supervision by a 
member of staff. However, the delegation was told that a pilot project on ward 12 to 
have patients accompanied by a member of staff for the full duration of the 
immobilisation had failed due to a lack of staff. Nevertheless the CPT considers that 
hospital management should ensure the permanent presence of a staff member 
whenever a patient is immobilised. 

The CPT recommends that in Brno Psychiatric Hospital: 

-  the register on restraints clearly records the duration of the measure, as well as all 
other events that occur during the period of restraint; 

-  the protocol on restraints be amended in order to include a paragraph on 
supervision of an immobilised patient. 
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Further, the CPT recommends that all patients who are immobilised are always 
subject to continuous, direct personal supervision by a member of staff.” 

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION IN 
ITS SUBSTANTIVE ASPECT 

58.  The applicant complained that he had been ill-treated in the 
sobering-up centre in violation of Article 3 of the Convention, which reads 
as follows: 

“No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment.” 

59.  The Government contested that argument. 

A.  Admissibility 

60.  The Government maintained that the applicant had failed to exhaust 
domestic remedies in that the civil proceedings against the hospital were 
pending and they constituted a sufficient remedy for the alleged wrongs. 
They referred to a number of cases of medical malpractice where the Court 
had required exhaustion of civil remedies. 

61.  The applicant disagreed, maintaining that he had been wilfully 
restrained in detention and that in those circumstances a civil claim for 
compensation was not an adequate remedy. 

62.  The Court considers that the issue of effectiveness of a civil remedy 
is closely linked to the substance of the present complaint and should be 
joined to the merits. 

63.  The Court notes that this complaint is not manifestly ill-founded 
within the meaning of Article 35 § 3 (a) of the Convention. It further notes 
that it is not inadmissible on any other grounds. It must therefore be 
declared admissible. 

B.  Merits 

1.  Arguments of the parties 

64.  The applicant complained that his strapping down for ten hours, with 
no medical justification and no regular checks, had caused him severe 
mental and physical suffering with long-lasting effects and had constituted 
inhuman treatment. Moreover, the use of restraints was not adequately and 
comprehensively recorded. 
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65.  He maintained that under the applicable international and national 
legal and medical standards physical restraints could be used only as a 
matter of last resort and must be fully justified. Yet, as stated in the official 
reports, he had been calm when he had been transferred to the psychiatric 
hospital and had no history of aggressiveness. He had not needed to be 
strapped upon his arrival at the sobering-up centre. Moreover, his alleged 
restlessness could not justify such treatment, the purpose of which had 
rather been to ease the hospital staff’s workload due to a staff shortage. 

66.  According to the applicant, the treatment had reached the minimum 
level of severity required for Article 3 of the Convention to come into play. 
The straps had been applied to his wrists, knees and ankles and had been so 
tight that he could not move, resulting in great pain and suffering. At times 
he had even thought that he would suffocate. The treatment had had a 
long-term negative effect on his health and he had been unable to finish his 
studies and pursue his career as a violoncello player. 

67.  The Government maintained that the acts of the medical staff in the 
sobering-up centre, who were not state agents, could not be attributed to the 
State. In any event, according to them, the restraining of the applicant had 
not reached the minimum threshold of severity required for application of 
Article 3 of the Convention. They considered that it was more appropriate to 
examine the complaint under Article 8 of the Convention. Actually, the 
strapping of the applicant had been necessary for the protection of his own 
health, it not having been possible to use a less severe measure, such as 
tranquilisation with medicines, because the applicant had refused to give a 
blood sample in order for the doctors to be able to identify the substance the 
influence of which he had been under. 

2.  The Court’s assessment 

(a)  The relevant facts 

68.  Before examining the case, the Court will address the factual dispute 
between the parties concerning the duration of the applicant’s strapping. 

69.  It observes that the police did not ascertain the actual duration of the 
strapping, referring to the applicant’s version of the facts (see paragraph 34 
above). However, the Brno Municipal Prosecutor established that the 
applicant was restrained from 8.10 p.m. to 10 p.m. on 9 February 2007, then 
on 10 February 2007 from 4.30 a.m. to 5 a.m. and again from 6.30 a.m. until 
his release from the sobering up-centre. Yet the prosecutor did not mention 
on what she had based her conclusions or give any reasons why the 
applicant’s version of facts was not credible (see paragraph 36 above). 

70.  The Court observes that the applicant supported his description of 
events mainly by the sobering-up centre’s record, which does not say that he 
was released at 10 p.m. but includes two illegible letters instead. 
Nevertheless, the Court considers plausible the Government’s explanation 
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that this was a typing mistake which was remedied in the later edition of the 
document. The Court further observes that the document submitted by the 
applicant does not fully support his version of the facts either, as it states 
that restraints were applied at 4.30 a.m. In fact, if he had been restrained for 
the whole night it would not have been necessary to apply the restraints 
again at 4.30 a.m. 

71.  The Court notes, on the other hand, that the Government’s version of 
facts is also open to doubt, being considerably undermined by the testimony 
of nurse P., who remembered that while taking over duty from Ms K. at 
6 a.m. on 10 February, the applicant had been strapped to the bed by his 
arms and legs. This is precisely the time when, according to the 
Government, the applicant was not restrained. 

72.  Accordingly, even though the Court has some doubts about the exact 
duration of the applicant’s strapping, and given that his version of the facts 
was not fully supported by any evidence, it will proceed to the examination 
of the case on the basis of the Government’s description of the duration of 
the applicant’s strapping. 

(b)  Negative or positive obligations 

73.  The Court must next consider the objection of the Government that 
the actions of the medical staff could not be attributed to the State. 

74.  The events complained of occurred during the applicant’s detention 
in a sobering-up centre, which amounts to a “deprivation of liberty” within 
the meaning of Article 5 § 1 of the Convention, which is not disputed by the 
parties (see Witold Litwa v. Poland, no. 26629/95, § 46, ECHR 2000-III). A 
person in a sobering-up centre is within the complete control of its staff. 

75.  The Court has considered the treatment of persons, including the 
application of restraints to detainees in sobering-up centres, from the point 
of view of the negative obligations of the State (see Wiktorko v. Poland, 
no. 14612/02, 31 March 2009, and Mojsiejew v. Poland, no. 11818/02, 
24 March 2009). 

76.  Under Czech law, sobering-up centres are public bodies established 
by regional self-governing units that are entitled by law to hold persons 
under the influence of alcohol or another drug who cannot control their 
behaviour, thereby directly endangering themselves or other persons, public 
order or property, or whose condition causes a public disturbance. 

77.  Even accepting the Government’s contention that the medical staff 
in the sobering up-centre are not State agents, they nevertheless perform 
governmental authority of detention (compare § 54 above). The State is 
responsible for the well-being of detainees (Kudła v. Poland [GC], 
no. 30210/96, § 94, ECHR 2000-XI, and Moisejevs v. Latvia, no. 64846/01, 
§ 78, 15 June 2006) and cannot evade its responsibility by delegating its 
power to other entities. 
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78.  The Court further considers crucial in the present case that what is at 
stake is not the applicant’s injury as an unintended negative consequence of 
medical treatment, as submitted by the Government, but the use of the 
restraints itself. The applicant’s injury was only incidental to the intentional 
treatment, which is the issue from the point of view of Article 3 of the 
Convention. The present case significantly differs from cases where 
voluntary medical treatment had negative consequences on the health of 
patients. The Court thus does not consider the string of case-law concerning 
medical negligence referred to by the Government relevant to the present 
case. More pertinent to the present case are cases concerning the use of 
restraints on persons in detention, which the Court has always considered 
from the point of view of negative obligations (see, for example, 
Herczegfalvy, cited above, § 83; Istratii and Others v. Moldova, 
nos. 8721/05, 8705/05 and 8742/05, 27 March 2007, § 57; and Kashavelov 
v. Bulgaria, no. 891/05, § 40, 20 January 2011). 

79.  Consequently, the Court considers that the State must be held 
directly responsible for the use of restraints on the applicant in the sobering-
up centre and the Court will consider that treatment in the light of the 
negative obligations of the State. 

80.  It further follows from the above that the cases of medical 
malpractice referred to by the Government are neither relevant to the 
present case in the context of exhaustion of civil remedies. The application 
of restraints was not medical treatment that the detainee could refuse. The 
issue is thus not that the applicant objected to his medical treatment, but that 
restraints and force were applied to him that would only be allowed by 
Article 3 of the Convention if made strictly necessary by his own conduct 
(see Ribitsch v. Austria, 4 December 1995, § 38, Series A no. 336). 

81.  The Court reiterates that in cases where an individual has an 
arguable claim under Article 3 of the Convention, the notion of an effective 
remedy entails, on the part of the State, a thorough and effective 
investigation capable of leading to the identification and punishment of 
those responsible (see Selmouni v. France [GC], no. 25803/94, § 79, ECHR 
1999-V, and in the context of a treatment in a psychiatric hospital including 
application of restraints, Filip v. Romania (dec.), no. 41124/02, 8 December 
2005). Wilful ill-treatment of persons who are within the control of agents 
of the State cannot be remedied exclusively through an award of 
compensation to the victim (see Krastanov v. Bulgaria, no. 50222/99, § 60, 
30 September 2004, and Kopylov v. Russia, no. 3933/04, § 130, 29 July 
2010). 

82.  Accordingly, a criminal complaint was an adequate remedy in the 
present case for the applicant’s complaint that he had been ill-treated in 
detention (see, mutatis mutandis, Mojsiejew v. Poland, no. 11818/02, § 41, 
24 March 2009, where the Court reached the same conclusion regarding 
death in a sobering-up centre). Once the criminal proceedings had been 
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terminated, the applicant was not required under Article 35 § 1 of the 
Convention to pursue and await the outcome of the civil proceedings 
instituted by him. The Government’s objection of non-exhaustion of 
domestic remedies must therefore be rejected. 

(c)  General principles 

83.  The Court reiterates that Article 3 of the Convention enshrines one 
of the most fundamental values of a democratic society. It prohibits in 
absolute terms torture or inhuman or degrading treatment or punishment, 
irrespective of the circumstances or the victim’s behaviour (see, for 
example, Labita v. Italy [GC], no 26772/95, § 119, ECHR 2000-IV). Where 
allegations are made under Article 3 of the Convention, like in the present 
case, the Court must apply a particularly thorough scrutiny (see Wiktorko, 
cited above, § 48). 

84.  To fall under Article 3 of the Convention, ill-treatment must attain a 
minimum level of severity. The assessment of this minimum level of 
severity is relative; it depends on all the circumstances of the case, such as 
the duration of the treatment, its physical and mental effects and, in some 
cases, the gender, age and state of health of the victim. Further factors 
include the purpose for which the treatment was inflicted together with the 
intention or motivation behind it, as well as its context, such as an 
atmosphere of heightened tension and emotions (see Gäfgen v. Germany 
[GC], no. 22978/05, § 88, ECHR 2010). 

85.  The Court has recognised the special vulnerability of mentally ill 
persons in its case-law and the assessment of whether the treatment or 
punishment concerned is incompatible with the standards of Article 3 has, 
in particular, to take into consideration this vulnerability (see Keenan 
v. the United Kingdom, no. 27229/95, § 111, ECHR 2001-III, Rohde 
v. Denmark, no. 69332/01, § 99, 21 July 2005 and Renolde v. France, 
no. 5608/05, § 120, ECHR 2008 (extracts)). 

86.  In respect of persons deprived of their liberty, recourse to physical 
force which has not been made strictly necessary by their own conduct 
diminishes human dignity and is in principle an infringement of the right set 
forth in Article 3 of the Convention (see Krastanov v. Bulgaria, 
no. 50222/99, § 53, 30 September 2004). In the context of detention in a 
sobering-up centre, it is up to the Government to justify the use of restraints 
on a detained person. Regarding the use of restraining belts, the Court 
accepted that aggressive behaviour on the part of an intoxicated individual 
may require recourse to the use of restraining belts, provided of course that 
checks are periodically carried out on the welfare of the immobilised 
individual. The application of such restraints must, however, be necessary 
under the circumstances and its length must not be excessive (see Wiktorko, 
cited above, § 55). 
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87.  The position of inferiority and powerlessness which is typical of 
patients confined in psychiatric hospitals calls for increased vigilance in 
reviewing whether the Convention has been complied with. Nevertheless, it 
is for the medical authorities to decide, on the basis of the recognised rules 
of medical science, on the therapeutic methods to be used, if necessary by 
force, to preserve the physical and mental health of patients who are entirely 
incapable of deciding for themselves and for whom they are therefore 
responsible. The established principles of medicine are admittedly in 
principle decisive in such cases; as a general rule, a measure which is 
a therapeutic necessity cannot be regarded as inhuman or degrading. The 
Court must nevertheless satisfy itself that the medical necessity has been 
convincingly shown to exist (see Herczegfalvy v. Austria, 24 September 
1992, § 82, Series A no. 244). 

(d)  Application in the present case of the above-mentioned principles 

(i)  The severity of the treatment 

88.  The Court notes that the applicant was a young man of a fragile 
build, suffering from a mental illness. He was brought to the sobering-up 
centre in a state of intoxication, as a result of overdosing on medicine that 
was part of his treatment. He was thus in a particularly vulnerable position. 
Even though the applicant was calm during transport and admission to the 
hospital, he was immediately attached by restraining belts to his bed in the 
sobering-up centre due to his alleged restlessness. He was left in restraints 
for almost two hours. He was again restrained in the same way for half an 
hour at night on account of an alleged attack on a male nurse, and lastly for 
forty-five minutes the next morning for allegedly being destructive to his 
surroundings. 

89.  The Court must also take into account the serious consequences the 
treatment had on the applicant in evaluating whether it reached the 
minimum level of severity required for application of Article 3 of the 
Convention. It notes that an expert report commissioned by the police ten 
months after the treatment concluded that the applicant had suffered very 
severe bilateral paresis of the elbow nerves caused by the compression of 
nerves and blood vessels, that this injury still limited his ability to play the 
violoncello and that it would have a long-lasting effect which was unlikely 
to be permanent. 

90.  Accordingly, the Court considers that the strapping of the applicant 
must have caused him great distress and physical suffering and that 
Article 3 of the Convention is in principle applicable to the present case (see 
also the practice of the CPT, which considers the use of physical restraints 
an area of particular concern given the potential for abuse and ill-treatment). 
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(ii)  The justification of the treatment 

91.  The Court will turn now to the examination of whether such 
treatment was justified in the present case and whether periodic checks were 
carried out. 

92.  According to the Government, the applicant’s restriction was 
necessary for the protection of his own health although they did not indicate 
in what way the applicant’s health was endangered. The Court notes that the 
record from the sobering up centre and the testimonies of the medical staff 
do not specify the extent or indeed existence of the danger the applicant 
posed to himself. They show that the reason for the applicant’s restriction 
for two hours in the evening of 9 February 2007 was his restlessness. His 
restraint at night and in the morning was justified by his allegedly 
aggressive behaviour towards the medical staff. 

93.  The Court must determine whether the mere restlessness of a patient 
justifies his or her being restrained by straps to a bed for almost two hours, 
taking into account the current legal and medical standards on the issue (see 
Herczegfalvy, cited above, § 83). 

94.  The applicant was detained in a sobering-up centre, a health care 
facility that was part of a psychiatric hospital, the purpose of which is to 
treat persons under the influence of drugs. The fact that the applicant was a 
person suffering from a mental illness was or should have been known to 
the staff of the centre, as it was already stated in the record drawn up by the 
ambulance staff who had brought the applicant to the psychiatric hospital. 
Therefore the Court considers that the rules and standards on using 
restraints on patients with mental disabilities in psychiatric hospitals are 
relevant for the interpretation and application of Article 3 of the Convention 
to the facts of the present case. 

95.  The Court notes that both the European and national standards (see 
“Relevant domestic law” and “Relevant international standards” above) are 
unanimous in declaring that physical restraints can be used only 
exceptionally, as a matter of last resort and when their application is the 
only means available to prevent immediate or imminent harm to the patient 
or others. The Czech Guideline expressly states that restraints cannot be 
used when the patient is merely restless (see paragraph 51 above). 

96.  In line with these standards, the Court considers that using restraints 
is a serious measure which must always be justified by preventing imminent 
harm to the patient or the surroundings and must be proportionate to such an 
aim. Mere restlessness cannot therefore justify strapping a person to a bed 
for almost two hours. 

97.  The Court further observes that even though restraints should be 
used as a matter of last resort, no alternatives were tried in the applicant’s 
case. He was restrained immediately on arrival at the sobering-up centre on 
account of his alleged restlessness, without any methods of calming him 
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down having been tried. Strapping was applied as a matter of routine. It thus 
cannot even be said that the domestic guideline was complied with. 

98.  Regarding the use of restraints as a result of the applicant’s alleged 
aggressiveness at night and in the morning the Court agrees that attacking 
medical staff can be a sufficient reason for applying restraints. Nevertheless, 
it is not satisfied that it was conclusively established that the use of 
restraints was to prevent further attacks and that other means of trying to 
calm the applicant down, or less restrictive restraints, had been 
unsuccessfully tried. In this context the Court considers that it is 
unacceptable to use restraints as a punishment. 

99.  The Court observes that the two male nurses did not mention the 
alleged attack by the applicant at 4.30 a.m. to the police and there are no 
details about the nature of the attack anywhere in the case file. Ms K. only 
told the police that she did not remember which nurse had been attacked. 
The only details about any physical force used by the applicant were 
submitted by nurse P., who went on duty at 6 a.m. on 10 February and who 
reported that when any of the applicant’s limbs had been unstrapped he had 
immediately started to defend himself and resist being strapped again. The 
Court, however, considers that using restraints can be hardly justified by the 
fact that a person resists their application. 

100.  The Court thus concludes that even though it is up to the 
Government to justify the use of restraints on a detained person (see 
Wiktorko, cited above, § 55) it has failed to show that the use of restraints 
on the applicant was necessary and proportionate in the circumstances. 

101.  In addition to this finding, the Court notes that the CPT 
recommended to Brno-Černovice Psychiatric Hospital that “patients who 
are immobilised should always be subject to continuous, direct personal 
supervision by a member of staff” after it found in its visit in 2005 that this 
was not the case (see paragraph 57 above). 

102.  The Court also notes that the domestic police investigation found 
that checks were not performed at regular intervals. The Court reiterates that 
restrained patients must be under close supervision. This obviously was not 
the case, which must have been one of the reasons for the damage to the 
applicant’s health with long-lasting effect. The domestic authorities thus 
failed in their obligation to protect the health of persons deprived of their 
liberty (see Keenan v. the United Kingdom, no. 27229/95, § 111, ECHR 
2001-III, and Jasinskis v. Latvia, no. 45744/08, § 60, 21 December 2010). 

103.  The Court further takes into account the European and national 
standards requiring proper recording of every use of restraints, which, 
among other things, facilitates any subsequent review of whether their use 
was justified. The Court has stressed the need for keeping proper medical 
notes in its case-law as well (see Keenan, cited above, § 114). 

104.  In the present case the Court finds the record kept about the use of 
restraints against the applicant very rudimentary. It does not contain any 
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information on when the restraints were first applied, merely stating that the 
applicant was released at 10 p.m., and that the restraints were again applied 
at 4.30 a.m., but not when they were removed. The record only states that 
the restraints were lastly applied at 6.30 a.m. and finished at 7.15 a.m. The 
record contains no explicit reasons for applying the restraints, save for the 
alleged attack on a male nurse at 4.30 a.m., yet even that is not clear from 
the record. Otherwise, there are only general notes about the applicant being 
restless, and at 6.30 a.m. as being aggressive towards his surroundings. 
There is no information about when checks were carried out. 

105.  In these circumstances the Court cannot but conclude that the 
records were far from satisfactory and it is evident that they undermined the 
proper establishment of the facts and hampered the domestic criminal 
investigation in the case. 

106.  Having regard to all the circumstances of the present case, the 
Court is of the view that the applicant has been subjected to inhuman and 
degrading treatment contrary to Article 3. There has accordingly been a 
substantive violation of Article 3 of the Convention. 

II.  ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION IN 
ITS PROCEDURAL ASPECT 

107.  The applicant maintained that his complaints about his ill-treatment 
in the sobering-up centre had not been effectively investigated in violation 
of Article 3 of the Convention, which reads as follows: 

“No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment.” 

108.  The Government contested that argument. 

A.  Admissibility 

109.  The Government maintained that the applicant had failed to exhaust 
domestic remedies regarding some of his complaints concerning the alleged 
procedural violation of Article 3 of the Convention. In particular, in his 
complaint against the police authority’s decision on the termination of the 
investigation, he had failed to mention that the proceedings had failed to 
satisfy the requirement of promptness and independence and had not been 
public because he was not allowed to be present during the questioning of 
witnesses and put questions to them (see paragraph 35 above). 

110.  The applicant disagreed. 
111.  The Court notes that the applicant challenged the effectiveness of 

the investigation before the prosecutor and the Constitutional Court (see 
paragraphs 35 and 37 above). It further notes that the alleged lack of 
independence lies not only in the conduct of the police but of the 
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prosecuting authorities as a whole. Therefore the applicant could not have 
complained of it in his appeal to the prosecutor; that is, before the alleged 
deficiency had materialised. 

112.  Regarding the complaint of lack of promptness, the Court in turn, 
does not consider that mentioning it in the appeal to the prosecutor could 
have had any effect. The police had already terminated the investigation and 
thus the prosecutor could not have remedied any alleged delays in the 
conduct of the investigation by the police. 

113.  Lastly, regarding the complaint that the proceedings were not 
public, the Court notes that in his appeal the applicant requested that the 
medical staff be questioned again. It also notes that he complained of the 
lack of their public nature in his subsequent constitutional appeal. 

114.  Consequently, the Government’s plea of non-exhaustion of 
domestic remedies must be rejected. 

115.  The Court notes that this complaint is not manifestly ill-founded 
within the meaning of Article 35 § 3 (a) of the Convention. It further notes 
that it is not inadmissible on any other grounds. It must therefore be 
declared admissible. 

B.  Merits 

1.  Arguments of the parties 
116.  The applicant complained that the investigation had not been 

initiated on the authorities’ own motion. He had complained to the hospital 
authorities but they had not forwarded his complaint to the prosecuting 
authorities. Furthermore, it had not been effective either in law or in practice 
as the prosecuting authorities had not made a serious attempt to find out 
what happened and base their decision on established facts. The 
investigation had concerned only the crime of causing bodily harm and not 
inhuman treatment, and the investigating authorities had failed to establish 
the person responsible for his injuries even though the police had found out 
that the restraints had been used unlawfully. He had been unable to be 
present when the witnesses had been questioned or to suggest gathering 
additional evidence. The investigation had not been independent or speedy, 
as the investigating authorities had heavily relied on the explanations of the 
hospital staff, the police had taken twenty-two days to question the 
applicant and it had commissioned a forensic report only three months and 
nineteen days after the receipt of the criminal complaint. 

117.  The Government maintained that the investigation had been 
effective in that the factual circumstances of the case had been clarified to 
the maximum extent possible and all possible investigative steps had been 
taken. It was only logical that the complaint had been investigated as the 
criminal offence of causing bodily harm and not inhuman treatment because 
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there had been no intentional offence and the offender, if any, could only 
have been someone from the medical staff and not a State authority, local 
self-governing authority or a court. 

118.  They noted that the investigation had been instituted immediately 
after the police had received the criminal complaint and had proceeded with 
promptness. 

119.  In the Government’s opinion the observance of the principle of the 
public nature and transparency of the investigation had been sufficiently 
secured by the fact that the applicant was able to request to be allowed to 
inspect the investigation file and lodge a complaint against the police 
authority’s decision on the setting aside of the case. They also noted that in 
that complaint he had not challenged the content of the depositions of the 
medical staff at all, nor had he claimed that he should have been able to put 
questions to them. The Government believed that given the context, this 
opportunity to participate in the investigation had been sufficient to secure 
the applicant’s rights and that transparency of the investigation and the 
applicant’s legitimate interests had not required that the applicant be present 
at the questioning of the medical staff. 

120.  Lastly, they opined that there was no hierarchical, institutional or 
close working relationship between the medical staff and the police 
authority that could raise any doubt about the independence and impartiality 
of the investigation. 

2.  The Court’s assessment 

(a)  General principles 

121.  The Court reiterates that Article 3 of the Convention requires States 
to put in place effective criminal-law provisions to deter the commission of 
offences against personal integrity, backed up by law-enforcement 
machinery for the prevention, suppression and punishment of breaches of 
such provisions. The domestic legal system, and in particular the criminal 
law applicable in the circumstances of the case, must provide practical and 
effective protection of the rights guaranteed by Article 3 (Đurđević 
v. Croatia, no. 52442/09, § 51, 19 July 2011). 

122.  Where an individual makes a credible assertion that he has suffered 
treatment infringing Article 3, that provision, read in conjunction with the 
State’s general duty under Article 1 of the Convention to “secure to 
everyone within their jurisdiction the rights and freedoms defined in ... [the] 
Convention”, requires by implication that there should be an effective 
official investigation (see Labita v. Italy [GC], no. 26772/95, § 131, ECHR 
2000-IV). Even though the scope of the State’s positive obligations might 
differ between cases where treatment contrary to Article 3 has been inflicted 
through the involvement of State agents and cases where violence is 
inflicted by private individuals, the requirements as to an official 
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investigation are similar (see Denis Vasilyev v. Russia, no. 32704/04, § 100, 
17 December 2009). 

123.  In its case-law the Court has established that for an investigation to 
be considered effective it must be thorough. That means that the authorities 
must always make a serious attempt to find out what happened and should 
not rely on hasty or ill-founded conclusions to close their investigation or as 
the basis of their decisions (see Mikheyev v. Russia, no. 77617/01, § 108, 
26 January 2006). The investigation must be capable of leading to the 
establishment of the facts of the case and to the identification and 
punishment of those responsible. The authorities must have taken the 
reasonable steps available to them to secure the evidence concerning the 
incident, including, inter alia, eyewitness testimony, forensic evidence, and 
so on. Any deficiency in the investigation which undermines its ability to 
establish the cause of injuries or the identity of the persons responsible will 
risk falling foul of this standard (Denis Vasilyev v. Russia, no. 32704/04, 
§ 100, 17 December 2009). But the obligation on the States is not to 
elucidate all facts of the case but only those important for establishing the 
circumstances of the use of force and to determine whether official 
responsibility is engaged (see Anusca v. Moldova, no. 24034/07, § 40, 
18 May 2010). 

124.  The investigation must further be independent, in that it may 
generally be regarded as necessary for the persons responsible for and 
carrying out the investigation to be independent from those implicated in the 
events. This means not only a lack of hierarchical or institutional connection 
but also a practical independence (see Đurđević, cited above, § 85). 

125.  There must be also a sufficient element of public scrutiny of the 
investigation. The degree of public scrutiny required may well vary from 
case to case. In all cases, however, the victim must be involved in the 
procedure to the extent necessary to safeguard his or her legitimate interests 
(see Isayeva and Others v. Russia, nos. 57947/00, 57948/00 and 57949/00, 
§ 212-213, 24 February 2005). However, that does not mean that the 
victim’s right to access to investigation in all its stages arises from the 
Convention, because the interests of other persons or the risk of 
jeopardising the achievement of the aim of the investigation can prevail 
over his interest (see, for example, McKerr v. the United Kingdom, 
no. 28883/95, 4 May 2001, § 129). 

126.  The investigation must also start promptly once the matter has 
come to the attention of responsible authorities and conducted with 
reasonable expedition. 

127.  Lastly, the authorities must act of their own motion once the matter 
has come to their attention (see Isayeva and Others, cited above, § 209). 
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(b)  Application in the present case of the above-mentioned principles 

128.  The Court firstly observes that the police started the investigation 
promptly after the applicant had lodged his criminal complaint and it did not 
suffer from any unnecessary delays. The applicant was interviewed about 
two weeks after the police had received his criminal complaint. The 
interviews of other persons, collection of documents and drawing up of an 
expert report were carried out in the following months. The police closed 
the investigation within six months. Such length is not unreasonable to 
an extent that it would make the investigation ineffective. The Court adds 
that for the purpose of fulfilling the requirement of promptness, the 
investigation could not have been started when the applicant complained to 
the hospital staff, because they are not a state authority that could have 
instituted a criminal investigation. 

129.  Regarding the alleged lack of independence the Court does not 
consider that the present case can be compared to the situation in Ergi 
v. Turkey (28 July 1998, § 83, Reports 1998-IV) as suggested by the 
applicant, where the Court criticised the heavy reliance of the prosecuting 
authorities on a report by the gendarmerie, given that the gendarmes 
themselves were suspected of shooting the applicant’s sister. However, in 
the present case, the prosecuting authorities based their conclusions on 
several witness testimonies, documents and an independent expert report. 

130.  Regarding the level of public scrutiny of the investigation, the 
Court observes that the applicant had access to the investigation file and 
could have lodged an appeal against the decision of the police to terminate 
the investigation. In his appeal, or indeed at any time, he was free to dispute 
the veracity of any evidence collected by the police or to suggest the taking 
of further evidence. The Court therefore finds that the applicant was 
involved in the procedure to the extent necessary to safeguard his legitimate 
interests and that it was not indispensable that he be present when the police 
took statements from the witnesses. 

131.  The Court further reiterates that it is not its task to interpret the 
domestic law, including the Criminal Code. Therefore, it will not express a 
view on whether the applicant’s ill-treatment should have been investigated 
as the crime of torture and other inhuman or cruel treatment. It must 
concentrate on the purpose of the obligation of effective investigation, 
which is to secure an effective implementation of the domestic laws which 
protect the right not to be tortured and, in those cases involving State agents 
or bodies, to ensure their accountability (see Kelly and Others v. the United 
Kingdom, no. 30054/96, § 94, 4 May 2001) and to enable the facts to 
become known to the public (see Siemińska v. Poland (dec.), no. 37602/97, 
29 March 2001). 

132.  It appears from the decision of the police that the main reason for 
the termination of the investigation was that they considered that no crime 
had been committed. This is explicitly stated in the decision of the 
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prosecutor, who considered the treatment of the applicant to have been in 
compliance with the law. Such conclusions are, however, hardly 
reconcilable with the obligation of States that the domestic legal system 
must provide practical and effective protection of the rights guaranteed by 
Article 3. The Court must take into account that the application of 
restraining belts on the applicant was a wilful act constituting inhuman and 
degrading treatment, as it has found above. 

133.  The Court is further struck by the resolute conclusion of the 
prosecutor that the applicant was aggressive at the time of his admission to 
the sobering-up centre and therefore he was restrained. It is not clear on 
what this statement is based, especially given that there is no single piece of 
evidence in the case file that would support such a conclusion. The written 
evidence and the statements mention only that the applicant was restless at 
the time of his admission, but not that he was aggressive. Furthermore, the 
prosecutor’s conclusion that the applicant was checked on every twenty 
minutes also lacks any reasoning, which is particularly striking given that 
the police, on the basis of the same evidence, reached a different conclusion. 
Both these conclusions were crucial for the legal assessment of the events 
and had a direct bearing on the effectiveness of the investigation. 
In consequence, it cannot be said that it was thorough. 

134.  In view of these considerations, the Court concludes that the 
investigation in the present case did not provide the applicant with practical 
and effective protection of his rights guaranteed by Article 3. Consequently, 
there has been a procedural violation of Article 3 of the Convention. 

III.  ALLEGED VIOLATION OF ARTICLE 5 § 1 OF THE 
CONVENTION 

135.  The applicant complained that his involuntary admission and 
detention in Brno-Černovice Psychiatric Hospital violated his right to 
liberty. He relied on Article 5 § 1 of the Convention, which, in so far as 
relevant, reads as follows: 

“1.  Everyone has the right to liberty and security of person. No one shall be 
deprived of his liberty save in the following cases and in accordance with a procedure 
prescribed by law: ... 

(e)  the lawful detention of persons for the prevention of the spreading of infectious 
diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants ...” 

136.  The Government contested that argument. They argued that the 
applicant had failed to exhaust domestic remedies and that he had been 
detained for two unrelated reasons, which had to be considered separately. 

137.  First, he had been detained in the sobering-up centre overnight 
from 9 to 10 February 2007. Detention in sobering-up centres involved 
deprivation of liberty for several hours maximum, and therefore the law did 
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not envisage any approval by a court. The appropriate legal tool was 
a subsequent reparatory remedy, namely, an action for the protection of 
personality rights under the Civil Code against the health care facility 
concerned, which the applicant had failed to lodge. 

138.  Secondly, the applicant had been detained in a psychiatric hospital, 
in which case court proceedings under Article 191b of the Code of Civil 
Procedure had been automatically instituted. The applicant, however, had 
failed to lodge a constitutional appeal in compliance with the procedural 
requirements. They remarked that in the months prior to the lodging of the 
applicant’s constitutional appeal all the chambers of the Constitutional 
Court had adopted the approach of requiring previous recourse to an action 
for nullity. That approach had been subsequently confirmed by a decision of 
the plenary session of the Constitutional Court of 16 December 2008, 
no. 79/2009. 

139.  The applicant disagreed. First, he contested the division of his 
detention into two phases, holding that since 9 February 2007 he had been 
detained in the same psychiatric hospital, and that he had not been released 
from the sobering-up centre but transferred to a different unit of the 
hospital. 

140.  He then maintained that an action for nullity was not an effective 
remedy within the meaning of Article 35 of the Convention. Actually, such 
an action could not remedy the deficiencies alleged by him under Article 5 
§ 1 of the Convention. Moreover, lodging it would have no chance of 
success in view of the Opinion of the Supreme Court no. Cpjn 29/2006 (see 
paragraph 53 above). 

141.  The Court reiterates that Article 35 § 1 of the Convention requires 
not merely the use of the requisite remedies but that the complaint intended 
to be made subsequently to the Court must first have been made – at least in 
substance – to the appropriate domestic body, and in compliance with the 
formal requirements laid down in domestic law (see Sabeh El Leil v. France 
[GC], no. 34869/05, § 32, 29 June 2011). 

142.  The Court finds, and this is not in dispute between the parties, that 
a constitutional appeal as such was an effective remedy within the meaning 
of Article 35 § 1 of the Convention. It observes that the applicant’s 
constitutional appeal was dismissed for non-exhaustion of remedies, 
namely, for failing to lodge an action for nullity, without a decision on its 
merits. 

143.  The Court reiterates that it is in the first place for the national 
authorities, and notably the courts, to interpret domestic law and that the 
Court will not substitute its own interpretation for theirs in the absence of 
arbitrariness. This applies in particular to the interpretation by domestic 
courts of rules of a procedural nature. Although procedural rules governing 
appeals must be adhered to as part of the concept of a fair procedure, in 
principle it is for the national courts to police the conduct of their own 
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proceedings (see Tejedor García v. Spain, 16 December 1997, § 31, Reports 
1997-VIII, and Matoušek v. the Czech Republic (dec.), no. 32384/05, 
7 September 2010). 

144.  On the other hand, the Court notes that on numerous occasions it 
has found a violation of Article 6 of the Convention because of lack of 
access to court, when a procedural rule was construed in a way that was 
unpredictable and in variance with the principle of legal certainty (see 
Zvolský and Zvolská v. the Czech Republic, no. 46129/99, §§ 53-54, ECHR 
2002-IX), or the domestic court showed excessive formalism (see Bulena 
v. the Czech Republic, no. 57567/00, § 35, 20 April 2004). In these 
instances, it then dismissed the Government’s objection to the admissibility 
of other complaints (see Běleš and Others v. the Czech Republic (dec.), 
no. 47273/99, 11 December 2001 and Zvolský and Zvolská v. the Czech 
Republic (dec.), no. 46129/99, 11 December 2001). 

145.  The Court, however, does not consider that such a situation arose in 
the present case. It notes that the Government extensively referred to the 
Constitutional Court’s case-law, built up before the applicant lodged his 
constitutional appeal, where it had consistently required the lodging of an 
action for nullity before lodging a constitutional appeal. Therefore it cannot 
be said that its decision could not have been foreseen by the applicant (see, 
a contrario, Faltejsek v. the Czech Republic, no. 24021/03, § 32, 15 May 
2008). 

146.  The Court also notes that the Opinion of the Supreme Court 
no. Cpjn 29/2006, relied on by the applicant, was adopted only on 
14 January 2009 and thus could not have any relevance to the decision of 
the Constitutional Court given before. 

147.  In conclusion, the applicant failed to lodge a constitutional appeal 
in compliance with the procedural requirements, which were not applied 
arbitrarily, unforeseeably, or with excessive formalism. 

148.  Consequently, this complaint must be rejected under Article 35 
§§ 1 and 4 of the Convention for non-exhaustion of domestic remedies. 

IV.  ALLEGED VIOLATION OF ARTICLE 5 § 4 OF THE 
CONVENTION 

149.  The applicant complained that he did not have access to a proper 
judicial review of his detention. He relied on Article 5 § 4 of the 
Convention, which reads as follows: 

“Everyone who is deprived of his liberty by arrest or detention shall be entitled to 
take proceedings by which the lawfulness of his detention shall be decided speedily 
by a court and his release ordered if the detention is not lawful.” 

150.  The Government considered that the case-law on the applicability 
of Article 5 § 4 of the Convention was inconsistent and asked the Court to 
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clarify to which proceedings in the context of involuntary hospitalizations in 
the Czech Republic Article 5 § 4 applied. They maintained, however, that 
Article 5 § 4 ceased to apply once a person was released and this part of the 
application was therefore incompatible ratione materiae with the 
Convention. 

151.  The Government further raised the same inadmissibility plea on the 
grounds of non-exhaustion of domestic remedies, submitting the same 
arguments as in the context of Article 5 § 1 of the Convention. 

152.  The applicant disagreed and maintained that Article 5 § 4 continued 
to apply even after a detainee’s release. 

153.  Regarding the objection of non-exhaustion of domestic remedies, 
the applicant referred to his submissions under Article 5 § 1. 

154.  The Court does not consider it appropriate in the context of the 
present case to examine the question of applicability of Article 5 § 4 to the 
appeal proceedings brought by the applicant after his release as the 
applicant’s complaint about deficiencies in the judicial review of the 
lawfulness of his detention is in any event inadmissible for the following 
reason. 

155.  The Court held in Knebl v. the Czech Republic (no. 20157/05, § 77, 
28 October 2010) that a constitutional appeal was an effective remedy that 
had to be exhausted for complaints that a procedure under Article 5 § 4 of 
the Convention did not provide guarantees appropriate to the kind of 
deprivation of liberty in question. The Court has no reason to hold otherwise 
in the present case. 

156.  In view of the conclusions above under Article 5 § 1 of the 
Convention, the Court concludes that the complaint under Article 5 § 4 must 
be also rejected under Article 35 §§ 1 and 4 of the Convention for 
non-exhaustion of domestic remedies since the applicant failed to lodge a 
constitutional appeal in compliance with the procedural requirements. 

V.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

157.  Article 41 of the Convention provides: 
“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party.” 

158.  The applicant claimed 30,000 euros (EUR) in respect of 
non-pecuniary damage. 

159.  The Government considered that amount excessive. 
160.  The Court is of the view that as a result of the circumstances of the 

case the applicant must have experienced considerable anguish and distress 
which cannot be made good by a mere finding of a violation of the 
Convention. Having regard to the circumstances of the case seen as a whole 
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and deciding on an equitable basis, the Court awards the applicant 
EUR 20,000 for non-pecuniary damage. 

161.  The applicant did not claim reimbursement of any costs and 
expenses. Accordingly, the Court considers that there is no call to award 
him any sum on that account. 

162.  The Court considers it appropriate that the default interest rate 
should be based on the marginal lending rate of the European Central Bank, 
to which should be added three percentage points. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Decides to join to the merits the Government’s objection as to the 
exhaustion of domestic remedies and rejects it; 

 
2.  Declares the complaints concerning Article 3 of the Convention 

admissible and the remainder of the application inadmissible; 
 
3.  Holds that there has been a violation of Article 3 of the Convention 

under its substantive limb; 
 
4.  Holds that there has been a violation of Article 3 of the Convention 

under its procedural limb; 
 
5.  Holds 

(a)  that the respondent State is to pay the applicant, within three months 
from the date on which the judgment becomes final in accordance with 
Article 44 § 2 of the Convention, EUR 20,000 (twenty thousand euros), 
plus any tax that may be chargeable, in respect of non-pecuniary 
damage, to be converted into Czech korunas at the rate applicable at the 
date of settlement; 
(b)  that from the expiry of the above-mentioned three months until 
settlement simple interest shall be payable on the above amount at a rate 
equal to the marginal lending rate of the European Central Bank during 
the default period plus three percentage points; 

 
6.  Dismisses the remainder of the applicant’s claim for just satisfaction. 
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Done in English, and notified in writing on 18 October 2012, pursuant to 
Rule 77 §§ 2 and 3 of the Rules of Court. 

Claudia Westerdiek Dean Spielmann 
 Registrar President 
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In the case of D.D. v. Lithuania, 
The European Court of Human Rights (Second Section), sitting as a 

Chamber composed of: 
 Françoise Tulkens, President, 
 Danutė Jočienė, 
 Dragoljub Popović, 
 Işıl Karakaş, 
 Guido Raimondi, 
 Paulo Pinto de Albuquerque, 
 Helen Keller, judges, 
and Stanley Naismith, Section Registrar, 

Having deliberated in private on 24 January 2012, 
Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

1.  The case originated in an application (no. 13469/06) against the 
Republic of Lithuania lodged with the Court under Article 34 of the 
Convention for the Protection of Human Rights and Fundamental Freedoms 
(“the Convention”) by a Lithuanian national, Ms D.D. (“the applicant”), on 
28 March 2006. The President of the Chamber acceded to the applicant’s 
request not to have her name disclosed (Rule 47 § 3 of the Rules of Court, 
as in force at the material time). 

2.  On 8 January 2008 the applicant, who had been granted legal aid, 
signed a power of attorney in favour of Mr H. Mickevičius, a lawyer 
practising in Vilnius, giving him authority to represent her before the Court. 
The Lithuanian Government (“the Government”) were represented by their 
Agent, Ms E. Baltutytė. 

3.  The applicant complained that her involuntary admission to a 
psychiatric institution was in breach of Article 5 §§ 1 and 4 of the 
Convention. She further alleged that she had been deprived of the right to a 
fair hearing, in breach of Article 6 § 1. 

4.  On 20 November 2007 the Court decided to give notice of the 
application to the Government. It also decided to rule on the admissibility 
and merits of the application at the same time (Article 29 § 1). 

5.  Written submissions were received from the European Group of 
National Human Rights Institutions and from the Harvard Project on 
Disability, which had been granted leave by the President to intervene as 
third parties (Article 36 § 2 of the Convention and Rule 44 § 2 of the Rules 
of Court, as in force at the material time). 
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THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

6.  The applicant was born in 1963 and currently lives in the Kėdainiai 
Social Care Home (hereinafter “the Kėdainiai Home”) for individuals with 
general learning disabilities. 

A.  The circumstances of the case 

7.  The facts of the case, as submitted by the parties, may be summarised 
as follows. 

1.  The applicant’s psychiatric treatment, guardianship and care 

8.  The applicant has had a history of mental disorder since 1979, when 
she experienced shock having discovered that she was an adopted child. She 
is classed as Category 2 disabled. 

9.  In 1980, the applicant was diagnosed with schizophrenia simplex. In 
1984 she was diagnosed with circular schizophrenia. In 1999, the applicant 
was diagnosed with paranoid schizophrenia with a predictable course. She 
has been treated in psychiatric hospitals more than twenty times. During her 
most recent hospitalisation at Kaunas Psychiatric Hospital in 2004, she was 
diagnosed with continuous paranoid schizophrenia (paranoidinė šizofrenija, 
nepertraukiama eiga). The diagnosis of the applicant remains unchanged. 

10.  In 2000 the applicant’s adoptive father applied to the Kaunas City 
District Court to have the applicant declared legally incapacitated. The court 
ordered a forensic examination of the applicant’s mental status. 

11.  In their report (no. 185/2000 of 19 July 2000), the forensic experts 
concluded that the applicant was suffering from “episodic paranoid 
schizophrenia with a predictable course” (šizofrenija/paranoidinė forma, 
epizodinė liga su prognozuojančiu defektu) and that she was not able “to 
understand the nature of her actions or to control them”. The experts noted 
that the applicant knew of her adoptive father’s application to the court for 
her incapacitation and wrote that she “did not oppose it”. The experts also 
wrote that the applicant’s participation in the court hearing for 
incapacitation was “unnecessary”. 

12.  On 15 September 2000 the Kaunas City District Court granted the 
request by the applicant’s adoptive father and declared the applicant legally 
incapacitated. In a one-page ruling, the court relied on medical expert report 
no. 185/2000. Neither the applicant nor her adoptive father was present at 
the hearing. The Social Services Department of the Kaunas City Council 
was represented before the court. 
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13.  On 17 May 2001 the applicant’s adoptive father requested her 
admission to the Kėdainiai Home for individuals with general learning 
disabilities. The applicant’s name was put on a waiting list. 

14.  On 13 August 2002 the Kaunas City District Court appointed D.G., 
the applicant’s psychiatrist at the Kaunas out-patient health centre (Kauno 
Centro Poliklinika), as her legal guardian. The applicant was present at the 
hearing. Her adoptive father submitted that “he himself did not agree with 
being appointed her guardian because he was in disagreement with his 
daughter (jis pats nepageidauja būti globėju, nes su dukra nesutaria)”. 
Nonetheless, he promised to take care of her in future and to help her 
financially. 

15.  By a decision of 24 March 2003, the director of the health care 
centre dismissed D.G. from her work for a serious violation of her working 
duties. The decision was based on numerous reports submitted by D.G.’s 
colleagues and superiors. 

16.  On 16 July 2003 D.G. wrote to the Kaunas City District Court asking 
that she be relieved of her duties as the applicant’s guardian. She mentioned 
that she had only agreed to become the applicant’s guardian because she had 
observed a strained relationship between the applicant and her adoptive 
father. However, D.G. claimed that the applicant’s adoptive father had 
asked her to hand over the applicant’s pension to him, even though the 
applicant had been receiving her pension and had been using the money 
perfectly well on her own for many years. D.G. also contended that the 
applicant’s adoptive father had attempted to unlawfully appropriate the 
applicant’s property. 

17.  On 1 October 2003 the Kaunas City District Court relieved D.G. of 
her duties as the applicant’s guardian at her own request. In court D.G. had 
argued that as she was litigating for unlawful dismissal she could not take 
proper care of the applicant. 

18.  By letter of 9 December 2003, the Kaunas City Social Services 
Department suggested to the district court that the applicant’s adoptive 
father be appointed her guardian, although the Department noted that 
relations between the two of them were tense. 

19.  On 21 January 2004 the Kaunas City District Court appointed the 
applicant’s adoptive father as her legal guardian. The court relied on the 
request by the Kaunas City Council Department of Health, which was 
represented at the hearing. The applicant’s adoptive father did not object to 
the appointment. The applicant was not present at the hearing. 

20.  Upon the initiative and consent of the applicant’s adoptive father, on 
30 June 2004 the applicant was taken to the Kaunas Psychiatric Hospital for 
treatment. The applicant complained that she had been treated against her 
will. A letter by the hospital indicates that the applicant’s adoptive father 
had asked the hospital staff to ensure that her contacts with D.G. were 
limited on the ground that the latter had had a negative influence on the 
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applicant. However, on 3 September 2004 the prosecutor for the Kaunas 
City District dismissed the applicant’s allegations, finding that she had been 
hospitalised due to deterioration in her mental state upon the order of her 
psychiatrist. The applicant had also expressed her consent to being treated. 

21.  On 8 July 2004 a panel designated by Kaunas City Council to 
examine cases of admission to residential psychiatric care (Kauno miesto 
savivaldybės asmenų su proto negalia siuntimo į stacionarias globos 
įstaigas komisija) adopted a unanimous decision to admit the applicant to 
the Kėdainiai Home. 

22.  On 20 July 2004 a medical panel of the Kaunas Psychiatric Hospital 
concluded that the applicant was suffering from “continuous paranoid 
schizophrenia” (paranoidinė šizofrenija nepertraukiama eiga). The 
commission also stated that it would be appropriate for the applicant to “live 
in a social care institution for the mentally handicapped”. 

23.  On 28 July 2004 a social worker examined the conditions in which 
the applicant lived in her apartment in Kaunas city. The report reads that 
“the applicant is not able to take care of herself, does not understand the 
value of money, does not clean her apartment, is not able to cook on her 
own and wanders in the city hungry. Sometimes the applicant gets angry at 
people and shouts at them without a reason; her behaviour is unpredictable. 
The applicant does not have bad habits and likes to be in other persons’ 
company”. The social worker recommended that the applicant be placed in a 
social care institution because her adoptive father could not “manage” her. 

24.  On 2 August 2004 an agreement was concluded between the 
Kėdainiai Home, the Guardianship Department of Kaunas City Council and 
the Social Services Department of the Kaunas Regional Administration. On 
the basis of that agreement, the applicant was transferred from the Kaunas 
Psychiatric Hospital to the Kėdainiai Home, where she continued her 
treatment. 

25.  On 6 October 2004 the applicant signed a document stating that she 
agreed to be examined by the doctors in the Kėdainiai Home and to be 
treated there. 

26.  On 10 August 2004 the applicant’s adoptive father wrote to the 
director of the Kėdainiai Home with a request that during the applicant’s 
settling into the Kėdainiai Home she should be temporarily restricted from 
receiving visits by other people. The director granted the request. 
Subsequently, the Kaunas District Administration upheld the director’s 
decision on the ground that the latter was responsible for the safety of 
patients in the Kėdainiai Home and thus was in a better position to 
determine what steps were necessary. 

27.  On 18 August 2004, upon the decision of the Kėdainiai Home 
director, D.G. was not allowed to visit the applicant. The applicant’s 
medical record, which a treating psychiatrist signed the following day, states 
that “[the applicant] is acclimatising at the institution with difficulties, as 
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her former guardian and former doctor [D.G.] keeps calling constantly and 
telling painful matters from the past (...) [the applicant] is crying and 
blaming herself for being not good, for not preserving her mother, for 
having lived improperly. Verbal correction is not effective”. 

28.  According to a document signed by Margarita Buržinskienė on 
23 February 2005, she had called the Kėdainiai Home to speak to the 
applicant but the employees had told her that, on the director’s orders, the 
applicant was not allowed to answer the phone (vykdant direktorės 
nurodymą Daivos prie telefono nekviečia). 

29.  On 15 June 2006 the applicant’s adoptive father removed her from 
institutional care and taken her to his flat. On 15 July 2006 the applicant left 
his home on her own. A police investigation was started following a report 
by the applicant’s adoptive father of the allegedly unlawful deprivation of 
the applicant’s liberty. She was eventually found and apprehended by the 
police on 31 October 2006, and was taken back to the Kėdainiai Home. 

30.  On 6 September 2007 the applicant left the Kėdainiai Home without 
informing its management. She was found by the police and taken back to 
the institution on 9 October 2007. 

31.  As can be seen from a copy of the record of the Kėdainiai Home’s 
visitors submitted by the Government, between 2 August 2004 and 
25 December 2006 the applicant received one or more visitors on forty-two 
separate occasions. In particular, her adoptive father saw her thirteen times, 
her friends and other relatives visited her twenty-six times and she was 
visited by D.G. on twelve occasions. 

2.  Proceedings regarding the change of the applicant’s guardianship 

32.  On 15 July 2004 the applicant asked the Kaunas Psychiatric Hospital 
to initiate a change of guardianship from her adoptive father to D.G. The 
applicant wrote that her adoptive father had had her admitted to the 
psychiatric hospital by force and deception, thus depriving her of her 
liberty. The hospital refused her request as it did not have competence in 
guardianship matters. 

33.  The applicant states that a similar request was rejected by the 
Kėdainiai Home. 

34.  On 2 September 2005, assisted by her former guardian and then 
friend, D.G., the applicant brought an application before the courts, 
requesting that the guardianship proceedings be reopened and a new 
guardian appointed. She submitted that she had been unable to state her 
opinion as to her guardianship, because she had not been informed of and 
summoned to the court hearing during which her adoptive father had been 
appointed her guardian. The applicant relied on Article 507 § 3 of the Code 
of Civil Procedure and stated that her state of health in the previous year 
could not have been an obstacle to her expressing her opinion as to the 
appropriateness of the guardian proposed at the court hearing. She claimed 
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that in 2004 she had used to visit her friend in a village for a couple of 
weeks at a time. The applicant also noted that when she returned to Kaunas, 
her adoptive father had often threatened to have her committed to a mental 
asylum. 

35.  The applicant also argued that by appointing her adoptive father to 
be her guardian without informing her and without her being able to state 
her opinion as to his prospective appointment, in contravention of 
Article 3.242 of the Civil Code and Article 507 § 4 of the Code of Civil 
Procedure, the court had disregarded the strained relationship between the 
two of them. The applicant drew the court’s attention to the ruling of the 
Kaunas City District Court of 13 August 2002, in which the applicant’s 
adoptive father had himself stated that their relationship had been tense. The 
applicant drew the court’s attention to Article 491 § 2 of the Code of Civil 
Procedure, stipulating that the court had to take all necessary measures to 
avoid a possible conflict between the incapacitated person and her potential 
guardian. 

Lastly, she stated that she had only learned of her adoptive father’s 
appointment in April 2004. 

36.  By a ruling of 29 September 2005 the Kaunas City District Court 
decided to accept the applicant’s request for examination. 

37.  On 27 October 2005 the applicant wrote to the Chairman of the 
Kaunas City District Court. She complained of her incapacitation on her 
adoptive father’s devious initiative without having being informed of the 
incapacitation proceedings. The applicant also pleaded that she had been 
unlawfully deprived of her liberty and involuntarily admitted to the 
Kėdainiai Home for an indefinite time and where she had been unable to 
obtain legal aid. 

38.  On 7 November 2005 judge R.A. of the Kaunas City District Court 
held a closed hearing in which the applicant, her guardian (her adoptive 
father) and his lawyer, and D.G. took part. The relevant State institutions 
were also represented at the hearing: the Kėdainiai Home, the Kaunas 
Psychiatric Hospital, the prosecutor and the Social Services Department of 
Kaunas City Council. The applicant’s doctor did not take part in the 
hearing. The court noted that the doctor had been informed of it and had 
asked the court to proceed without him. 

39.  In her application form to the Court, the applicant alleged that at the 
beginning of the hearing the judge had ordered her to leave her place next to 
D.G. and to sit next to the judge. The judge had also ordered D.G. “to keep 
her eyes off the applicant”. Given that this was not reflected in the transcript 
of the hearing, on 19 November 2005 D.G. had written to the court asking 
that the transcript be rectified accordingly. 

40.  According to the transcript of the hearing, at the beginning thereof 
D.G. requested that an audio recording be made. The judge refused the 
request. The applicant asked to be assisted by a lawyer. The judge refused 
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her request, deeming that her guardian was assisted by a lawyer before the 
court. Without the agreement of her guardian, a separate lawyer could not 
be appointed. The lawyer hired by the applicant’s guardian was held to 
represent both the interests of the applicant and her guardian. 

41.  As the transcript of the hearing shows, the applicant went on to 
unequivocally state that she stood by her request that the guardianship 
proceedings be reopened. She argued that she had neither been informed of 
the proceedings as to her incapacitation, nor those pursuant to which her 
guardian had been appointed. The decisions had been taken while she had 
been in hospital. During the hearing, the applicant expressed her willingness 
to leave the Kėdainiai Home and stated that she was being kept and treated 
there by force. She submitted that she would prefer to live at her adoptive 
father’s home and to attend a day centre (lankys dienos užimtumo centrą). 
The applicant also argued that D.G. had been forced to surrender her duties 
as her guardian and to allow the applicant’s adoptive father to become her 
guardian because of pressure from him with the aim of transferring the 
applicant’s flat to him. The applicant also noted that in the Kėdainiai Home 
she was cut off from society and had been deprived of the opportunity to 
make telephone calls. Her friends could not visit her and she was not 
allowed to go to the cinema. In the Kėdainiai Home “she was isolated and 
saw only a fence”. The other parties to the proceedings opposed the 
applicant’s wish that the guardianship proceedings be reopened. 

42.  In her application to the Court, the applicant alleged that during a 
break in the hearing she had been ordered to follow the judge to her private 
office. When the applicant had refused, she had been threatened with 
restraint by psychiatric personnel. In private, the judge had instructed her 
not to say anything negative about her adoptive father and that, should she 
not comply, her friend D.G. would also be declared legally incapacitated. 
As stated in D.G.’s letter seeking rectification of the transcript 
(paragraph 39 above), after the break was announced the applicant had 
wished to stay in the hearing room. However, she had been taken away and 
had returned very depressed (prislėgta). Responding to a question by the 
judge as to her guardianship, the applicant replied: “I agree that [my 
adoptive father] should be my guardian, because God asks that people be 
forgiving. I just wish that he [would] take me [away] from [the Kėdainiai 
Home] to Kaunas, to his place... and let me see D.G. and my friends”. 

43.  It appears from the transcript of the hearing that after the break, 
when giving her submissions to the court, the applicant agreed to keep her 
adoptive father as guardian, but insisted on being released from institutional 
care in order to live with her adoptive father. The relevant State institutions 
– the Kėdainiai Home, the Kaunas Psychiatric Hospital, the prosecutor, the 
Social Services Department of Kaunas City Council – and the applicant’s 
guardian’s lawyer each argued that the applicant’s request for reopening 
was clearly unfounded and should be dismissed. 
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44.  On 17 November 2005 the Kaunas City District Court refused to 
reopen the guardianship proceedings on the basis of Article 366 § 1 (6) of 
the Code of Civil Procedure, ruling that there were no grounds to change the 
guardian (see Relevant domestic law part below). The court noted that 
before appointing the applicant’s adoptive father as her guardian, the 
Kaunas City Council Department of Health had prepared a report on the 
proposed appointment of the applicant’s guardian and had questioned the 
applicant, who had not been able to provide an objective opinion about that 
appointment. The court confirmed that the applicant had not been 
summoned to the hearing of 21 January 2004, when her guardian was 
appointed, as the court had taken into consideration the applicant’s mental 
state and, on the basis of the findings of the relevant health care officials, 
had not considered her involvement in the hearing necessary. The court 
further noted that the findings had disclosed tense relations between the 
applicant and her adoptive father. Even so, the applicant’s adoptive father 
had been duly performing his duties. The court also referred to statements of 
the representatives of the Kaunas Psychiatric Hospital and the director of 
the Kėdainiai Home to the effect that the applicant’s contact with D.G. had 
had a negative influence on her mental health. 

45.  The Kaunas City District Court proceeded to fine D.G. 1,000 
Lithuanian litai (LTL) (approximately 290 euros (EUR)) for abuse of 
process. It noted that D.G. had filed numerous complaints before various 
State institutions and the courts of alleged violations of the applicant’s 
rights. Those complaints had prompted several inquiries which had revealed 
a lack of substantiation. The court noted: 

“... by such an abuse of rights, [D.G.] caused damage to the State, namely the waste 
of time and money of the court and the participants in the proceedings. The court 
concludes that [D.G.] has abused her rights ... and the vulnerability of the 
incapacitated person”. 

46.  D.G. appealed against the above decision. She noted, inter alia, that 
the 21 January 2004 ruling to appoint the applicant’s adoptive father as her 
guardian had been adopted by judge R.A. The same judge had dismissed the 
applicant’s request that the court proceedings be reopened, although this 
was explicitly prohibited by Article 370 § 5 of the Code of Civil Procedure. 

The applicant also submitted a brief in support of D.G.’s appeal, arguing 
that persons admitted to psychiatric institutions should have a right to know 
the reasons for their admission. Moreover, they should be able to contact a 
lawyer who is independent from the institution to which they have been 
admitted. 

47.  The appeal by D.G. was dismissed by the Kaunas Regional Court on 
7 February 2006 in written proceedings. The court did not rule on the plea 
that the district court judge R.A. had been partial. 
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48.  On 11 May 2006 the Supreme Court declared D.G.’s subsequent 
appeal on points of law inadmissible, as it had not been submitted by a 
lawyer and raised no important legal issues. 

49.  By a ruling of 7 February 2007 the Kaunas City District Court, 
following a public hearing attended by social services representatives and 
the applicant’s legal guardian, granted the guardian’s request to be relieved 
from the duties of guardian and property administrator. The applicant’s 
adoptive father had argued that he was no longer fit to be her guardian 
because of his old age (seventy-seven years at that time) and state of health. 
The Kėdainiai Home was appointed temporary guardian and property 
administrator. The applicant was not present at the hearing. 

50.  On 25 April 2007, the Kaunas City District Court held a public 
hearing and appointed the Kėdainiai Home as the applicant’s permanent 
guardian and administrator of her property rights. The applicant was not 
present at that hearing; the court did not give reasons for her absence. 

3.  Criminal inquiry 

51.  On 1 February 2006 a criminal inquiry was opened on the initiative 
of some of the applicant’s acquaintances, who alleged that the applicant had 
been the victim of Soviet-style classification of illnesses which was 
designed to repress those who fall foul of the regime. The complainants 
submitted that, as a result of the persistent diagnoses of schizophrenia, the 
applicant had been unlawfully deprived of her liberty, had been ill-treated 
and had been overmedicated in the Kėdainiai Home, and that her property 
rights had been violated by her guardian. 

52.  On 31 July 2006 the investigation was discontinued, no evidence 
having been found of an abuse of the applicant’s interests, either pecuniary 
or personal. It was established that the immovable property belonging to the 
applicant had been let to a third person, with the proceeds used to satisfy the 
applicant’s needs. The applicant had had a bank account opened in her name 
on 6 October 2005, and the deposit made on that date had since been left 
untouched. Moreover, the applicant’s guardian had transferred to her 
account the sum received from the sale of their common property. There 
was thus no indication that the applicant’s adoptive father had abused his 
position as guardian. 

53.  As regards the deprivation of the applicant’s liberty, the prosecutor 
noted that the applicant had been admitted to an institutional care facility in 
accordance with the applicable legislation. The prosecutor acknowledged 
that the freedom of the applicant “to choose her place of residence [was] 
restricted (laisvė pasirinkti buvimo vietą yra ribojama)”, but further noted 
that she was: 

“... constrained to an extent no greater than necessary in order to take due care of her 
as a legally incapacitated person. The guardian of [the applicant] can change her place 
of residence without first obtaining a separate official decision; she is not unlawfully 
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hospitalised. Therefore, her placement in the Kėdainiai Home cannot be classified as 
an unlawful deprivation of liberty, punishable under Article 146 § 2 (3) of the 
Criminal Code”. 

54.  The prosecutor had also conducted an inquiry into an incident which 
had occurred at the Kėdainiai Home on 25 January 2005. After questioning 
the personnel of the Home, it was established that on that day the applicant 
had been placed in the intensive supervision ward (intensyvaus stebėjimo 
kambarys), had been given an additional dose of tranquilisers (2 mg of 
Haloperidol) and had been tied down (fiksuota) for fifteen to thirty minutes 
by social care staff. 

55.  The prosecutor noted the explanation of the psychiatrist at the Home, 
who admitted that the applicant’s restraint had been carried out in breach of 
the applicable rules, without the approval of medical personnel. However, 
after having read written reports on the incident produced by the social care 
personnel, he considered the tying down to have been undertaken in order to 
save the applicant’s life and not in breach of her rights. 

56.  Questioned by the prosecution as witnesses, social workers at the 
Kėdainiai Home testified that 25 January 2005 had been the only occasion 
on which the applicant had been physically restrained and placed in 
isolation. The measures had only been taken because at that particular time 
the applicant had shown suicidal tendencies. 

57.  The prosecutor concluded that the submissions made by the 
complainants were insufficient to find that the applicant’s right to liberty 
had been violated by unnecessary restraint or that she had suffered 
degrading treatment. 

58.  On 30 August 2006 the higher prosecutor upheld that decision. 

4.  Complaints to other authorities 

59.  With the assistance of D.G., the applicant addressed a number of 
complaints to various State authorities. 

60.  On 30 July 2004, in reply to a police inquiry into the applicant’s 
complaint of unlawful detention in the Kėdainiai Home, the Kaunas City 
Council Social Services department wrote that “[in] the last couple of years, 
relations between the applicant and her adoptive father have been tense. 
Therefore, on the wish of both of them, until 21 January 2004 [the 
applicant’s] legal guardian was D.G. and not her adoptive father”. 

61.  The Ministry of Social Affairs also commissioned an inquiry, 
including conducting an examination of the applicant’s living conditions at 
the Kėdainiai Home and interviews with the applicant and the management 
of the Home. The commission established that the applicant’s living 
conditions were not exemplary (nėra labai geros), but it was promised that 
the inhabitants would soon move to new premises with better conditions. 
However, it was noted that the applicant received adequate care. The 
commission opined that it was advisable not to disturb the applicant, given 
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her vulnerability and instability. It was also emphasised that the State 
authorities were under an obligation to be diligent as regards supervision of 
how the guardians use their rights. 

62.  On 6 January 2005 D.G. filed a complaint with the police, alleging 
that the applicant had been unlawfully deprived of her liberty and of contact 
with people from outside the Kėdainiai Home. By letter of 28 February 
2005, the police replied that no violation of the applicant’s rights had been 
found. They explained that, in accordance with the internal rules of the 
Kėdainiai Home, residents could be visited by their relatives and guardians, 
but other people required the approval of the management. At the request of 
the applicant’s guardian, the management had prohibited other people from 
visiting her. 

63.  On 17 May 2005 upon the inspection performed by food safety 
authorities out-of-date frozen meat (best before 12 May 2005) was found in 
the Kėdainiai Home. However, there was no indication that that meat would 
have been used for cooking. On 20 February 2006 the Kaunas City 
Governor’s office inspected the applicant’s living conditions in Kėdainiai 
and found no evidence that she could have been receiving food of bad 
quality. 

64.  On 28 April 2006 the applicant complained to the Ministry of Health 
about her admission to long-term care. By letter of 12 May 2006, the 
Ministry noted that no court decision to hospitalise the applicant had been 
issued, and that she had been admitted to the Kėdainiai Home after her 
adoptive father had entrusted that institution with her care. 

65.  On 6 October 2006, the Ministry of Health and Social Services, in 
response to the applicant’s complaints of alleged violations of her rights, 
wrote to the applicant stating that it was not possible to investigate her 
complaints because she had left the Kėdainiai Home and her place of living 
was unknown. Prosecutors were in the middle of a pre-trial investigation 
into the circumstances of the applicant’s disappearance from where she had 
previously been living. 

66.  By a decision of 18 December 2006, the Kaunas City District 
prosecutor discontinued a pre-trial investigation into alleged unlawful 
deprivation of the applicant’s liberty. 

II.  RELEVANT DOMESTIC LAW AND PRACTICE 

67.  Article 21 of the Lithuanian Constitution prohibits torture or 
degrading treatment of persons. Article 22 thereof states that private life is 
inviolable. 
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68.  The Law on Mental Heath Care provides: 

Article 1 

“1.  Main Definitions 

... 

5.  “Mental health facility” means a health care institution (public or private), which 
is accredited for mental health care. If only a certain part (a “unit”) of a health care 
institution has been accredited to engage in mental health care, the term shall only 
apply to the unit. In this Law, the term is also applicable to psychoneurological 
facilities...” 

Article 13 

“The parameters of a patient’s health care shall be determined by a psychiatrist, 
seeking to ensure that the terms of their treatment and nursing offer the least 
restrictive environment possible. 

The actions of a mentally ill person may be subject to restrictions only provided that 
the circumstances specified in section 27 of this Law are manifest. A note to that 
effect must be promptly made in the [patient’s] clinical record.” 

Article 19 

“In emergency cases, in seeking to save a person’s life when the person himself is 
unable to express his will and his life is seriously endangered, necessary medical care 
may be taken without the patient’s consent. 

Where instead of a patient’s consent, the consent of his representative is required, 
the necessary medical care may be provided without the consent of such person 
provided that there is insufficient time to obtain it in cases where immediate action is 
needed to save the life of the patient. 

In those cases when urgent action must be taken in order to save a patient’s life, and 
the consent of the patient’s representative must be obtained in lieu of the patient’s 
consent, immediate medical aid may be provided without the said consent, if there is 
not enough time to obtain it.” 

69.  Article 24 of the Law on Mental Health Care stipulated that if a 
patient applied with a request to be hospitalised, he or she could be 
hospitalised only provided that: 1) at least one psychiatrist, upon examining 
the patient, recommended that he or she had to be treated as an inpatient at a 
mental health facility; 2) he or she had been informed about his or her rights 
at a mental health facility, the purpose of hospitalisation, the right to leave 
the psychiatric facility and restrictions on the right, as specified in 
Article 27 of the law. The latter provision read that a person who was ill 
with a severe mental illness and refused hospitalisation could be admitted 
involuntarily to the custody of the hospital only if there was real danger that 
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by his or her actions he or she was likely to commit serious harm to his or 
her health or life or to the health or life of others. When the circumstances 
specified in Article 27 of that law did exist, the patient could be 
involuntarily hospitalised and given treatment in a mental health facility for 
a period not exceeding 48 hours without court authorisation. If the court did 
not grant the authorisation within 48 hours, involuntary hospitalisation and 
involuntary treatment had to be terminated (Article 28). 

70.  As concerns legal incapacity and guardianship, the Civil Code 
provides: 

Article 2.10. Declaration of incapacity of a natural person 

“1.  A natural person who, as a result of mental illness or imbecility, is not able to 
understand the meaning of his actions or control them may be declared incapacitated. 
The incapacitated person shall be placed under guardianship. 

2.  Contracts on behalf and in the name of a person declared incapacitated shall be 
concluded by his guardian... 

3.  Where a person who was declared incapacitated gets over his illness or the state 
of his health improves considerably, the court shall reinstate his capacity. After the 
court judgement becomes res judicta, guardianship of the said person shall be 
revoked. 

4.  The spouse of the person, parents, adult children, a care institution or a public 
prosecutor shall have the right to request the declaration of a person’s incapacity by 
filing a declaration to the given effect. They shall also have the right to apply to the 
courts requesting the declaration of a person’s capacity.” 

Article 3.238. Guardianship 

“1.  Guardianship shall be established with the aim of exercising, protecting and 
defending the rights and interests of a legally incapacitated person. 

2.  Guardianship of a person subsumes guardianship of the person’s property, but if 
necessary, an administrator may be designated to manage the person’s property.” 

Article 3.240. Legal position of a guardian or curator 

“1.  Guardians and curators shall represent their wards under law and shall defend 
the rights and interests of legally incapacitated persons or persons of limited active 
capacity without any special authorisation. 

2.  The guardian shall be entitled to enter into all necessary transactions in the 
interests and on behalf of the represented legally incapacitated ward...” 
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Article 3.241. Guardianship and curatorship authorities 

“1.  Guardianship and curatorship authorities are the municipal or regional 
[government] departments concerned with the supervision and control of the actions 
of guardians and curators. 

2.  The functions of guardianship and curatorship in respect of the residents of a 
medical or educational institution or [an institution run by a] guardianship (curator) 
authority who have been declared legally incapacitated or of limited active capacity 
by a court shall be performed by the respective medical or educational establishment 
or guardianship (curator) authority until a permanent guardian or curator is 
appointed...” 

Article 3.242. Appointment of a guardian or a curator 

“1.  Having declared a person legally incapacitated or of limited active capacity, the 
court shall appoint the person’s guardian or curator without delay. 

... 

3.  Only a natural person with legal capacity may be appointed a guardian or a 
curator, [and] provided he or she gives written consent to that effect. When appointing 
a guardian or curator, account must be taken of the person’s moral and other qualities, 
his or her capability of performing the functions of a guardian or curator, relations 
with the ward, the guardian’s or curator’s preferences and other relevant 
circumstances...” 

Article 3.243. Performance of the duties of a guardian or a curator 

“... 

6.  After the circumstances responsible for the declaration of the ward’s legal 
incapacity or limited active capacity [are no longer in existence], the guardian or 
curator shall apply to the courts for the cancellation of guardianship or curatorship. 
Guardianship and curatorship authorities, as well as prosecutors, shall also have a 
right to apply to the courts for the cancellation of guardianship or curatorship.” 

Article 3.277. Placing under guardianship or curatorship 

“1.  An adult person declared legally incapacitated by the courts shall be placed 
under guardianship by a court judgment.” 

Article 3.278. Monitoring of the guardian’s or the curator’s activities 

“1.  Guardianship and curatorship authorities shall be obliged to monitor whether 
the guardian/curator is fulfilling his or her duties properly.” 

71.  The Code of Civil Procedure stipulates that rights and interests of 
[disqualified] natural persons protected by law shall be defended in court by 
their representatives (parents, foster-parents, guardians) (Article 38 § 2). A 
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prosecutor has the right to submit a claim to protect the public interest 
(Article 49). 

72.  Article 366 § 1 (6) of the Code of Civil Procedure provides that 
proceedings may be reopened if one of the parties to them was incapacitated 
and did not have a representative. 

Article 370 § 5 stipulates that when deciding upon a request that 
proceedings be reopened, the judge who took the decision against which the 
request has been lodged may not participate. 

73.  An application to declare a person legally incapacitated may be 
submitted by a spouse of that person, his or her parents or full-age children, 
a guardianship/care authority or a public prosecutor (Article 463). The 
parties to the proceedings for incapacitation consist, besides the applicant, 
of the person whose legal capacity is at issue, as well as the guardianship 
(care) authority. If it is impossible, due to the state of health, confirmed by 
an expert opinion, of the natural person whom it has been requested to 
declare incapacitated, to call and question him or her in court or to serve 
him or her with court documents, the court shall hear the case in the absence 
of the person concerned (Article 464 §§ 1 and 2). 

74.  Article 491 § 2 of the Code of Civil procedure stipulates that the 
courts are obliged to take all measures necessary to ensure that the rights 
and interests of persons who need guardianship are protected. 

75.  Pursuant to Article 507 § 3 of the Code of Civil Procedure, a case 
concerning the establishment of guardianship and the appointment of a 
guardian shall be heard by means of oral proceedings. The guardianship 
authority, the person declared incapacitated, the person recommended to be 
appointed as guardian and any parties interested in the outcome of the case 
must be notified of the hearing. 

The case is to be heard with the attendance of a representative of the 
guardianship authority, who is to submit the authority’s opinion to the court. 
The person to be appointed the guardian must also attend. 

The person declared incapacitated is entitled to give his or her opinion at 
the hearing, if his or her health allows, as regards the prospective 
appointment of the guardian. The court may hold that it is necessary that the 
person declared incapacitated attend the hearing. 

Article 507 § 4 provides that in appointing a guardian his moral and other 
qualities, his capability to perform the functions of a guardian, his 
relationship with the person who requires guardianship, and, if possible, the 
wishes of the person who requires guardianship or care shall be taken into 
consideration. 

76.  The Law on Prosecutor’s Office provides that prosecutors have the 
right to protect the public interest, either on their own initiative or if the 
matter has been brought to their attention by a third party. In so doing, 
prosecutors may institute civil or criminal proceedings. 
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77.  In a ruling of 9 June 2003 the Supreme Court stated that a public 
prosecutor could submit an application for reopening of proceedings, if the 
court’s decision had been unlawful and had infringed the rights of a legally 
incapacitated person having limited opportunity to defend his or her rights 
or lawful interests. 

78.  The Law on Social Services provides that the basic goal of social 
services is to satisfy the vital needs of an individual and, when an individual 
himself is incapable of establishing such conditions, to create living 
conditions for him that do not debase his dignity (Article 2 (2)). 

79.  The Requirements for residential social care institutions and the 
Procedure for admission of persons thereto, approved by Order No. 97 of 
the Minister of Social Security and Labour on 9 July 2002 and published in 
State Gazette (Valstybės žinios) on 31 July 2002, regulate the methods of 
admission to a social care institution. The rules provide that an individual is 
considered to be eligible for admission to such an institution, inter alia, if he 
or she suffers from mental health problems and therefore is not able to live 
on his or her own. The need for care is decided by the municipal council of 
the place of his or her residence in cooperation with the founder of the 
residential care institution (the county governor). Individuals are admitted to 
care institutions in the event that the provision of social services at their 
home or at a non-statutory care establishment is not possible. A guardian 
who wishes to have a person admitted to a residential care institution must 
submit a request in writing to the social services department of the relevant 
municipal council. The reasons for and motives behind admission must be 
indicated. An administrative panel of the municipal council, comprising at 
least three persons, is empowered to decide on the proposed admission. 
Representatives of the institution to which the person is to be admitted as 
well as the founder (the governor) must participate. 

80.  The Government submitted to the Court an application by the 
Kėdainiai Home of 6 October 2009 to the Kaunas City District Court for the 
restoration of capacity (dėl neveiksnumo panaikinimo) of an individual, G.P. 
The Kėdainiai Home had been G.P.’s guardian. The director of the 
Kėdainiai Home had noted that after G.P.’s condition had become better and 
he had become more independent, it had accordingly become necessary for 
the court to order a fresh psychiatric examination and make an order 
restoring G.P.’s legal capacity. 

81.  The Bylaws of the Kėdainiai Home (Kėdainių pensionato gyventojų 
vidaus tvarkos taisyklės), as approved by an order of the director dated 
17 March 2003, provide that the institution shall admit adults who suffer 
from mental health problems and are in need of care and medical treatment. 
A patient may leave the institution for up to ninety days per year, but only 
to visit his or her court-appointed guardian. The duration and conditions of 
such leave must be confirmed in writing. The rules also stipulate that a 
patient is not allowed to leave the grounds of the facility without informing 
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a social worker. If a patient decides to leave the Kėdainiai Home on his or 
her own, the management must immediately inform the police and facilitate 
finding him or her. A patient may be visited by relatives and guardians. 
Other visitors are allowed only upon the management’s approval. The 
patients may have personal mobile phones. They may follow a religion, 
attend church services and receive magazines. 

82.  In a ruling of 11 September 2007 in civil case No. 3K-3-328/2007, 
the Supreme Court noted that the person whom it is asked to declare 
incapacitated is also a party to the proceedings (Article 464 § 1 of the Code 
of Civil Procedure). As a result, he or she enjoys the rights of an interested 
party, including the right to be duly informed of the place and time of any 
hearing. The fact that the case had been heard in the absence of D.L. – the 
person whom the court had been asked to declare incapacitated – was 
assessed by the Supreme Court as a violation of her right to be duly 
informed of the place and time of court hearings, as well as of other 
substantive procedural rights safeguarding her right to a fair trial. The 
Supreme Court also found that by failing to hear the person concerned and 
without making sure that she had been aware of the proceedings, the 
first-instance court had breached the principle of equality of arms, as well as 
D.L.’s right to appeal against the decision to declare her incapacitated, 
because the decision had not been delivered to her. The Supreme Court also 
referred to Principle no. 13 of Recommendation No. R (99) 4 by the 
Committee of Ministers of the Council of Europe (see paragraph 85 below), 
stating that the person concerned should have the right to be heard in any 
proceedings which could affect his or her legal capacity. This procedural 
guarantee should be applicable to the fullest extent possible, at the same 
time bearing in mind the requirements of Article 6 of the European 
Convention on Human Rights. In this regard, the Supreme Court also 
referred to the Court’s case-law to the effect that a mental illness could 
result in appropriate restrictions of a person’s right to a fair hearing. 
However, such measures should not affect the very essence of that right 
(Golder, Winterwerp, both cited below, and Lacárcel Menéndez v. Spain, 
no. 41745/02, 15 June 2006). 

83.  In the same ruling, the Supreme Court also emphasised that 
determining whether the person can understand his or her actions was not 
only a scientific conclusion, namely that of forensic psychiatry. It was also a 
question of fact which should be established by the court upon assessing all 
other evidence and, if necessary, upon hearing expert evidence. Taking into 
consideration the fact that the declaration of a person’s incapacity is a very 
serious interference into his or her right to private life, one can only be 
declared incapacitated in exceptional cases. 



18 D.D. v. LITHUANIA JUDGMENT 

III.  RELEVANT INTERNATIONAL DOCUMENTS 

A.  Convention on the Rights of Persons with Disabilities, adopted by 
the United Nations General Assembly on 13 December 2006 
(Resolution A/RES/61/106) 

84.  This Convention entered into force on 3 May 2008. It was signed by 
Lithuania on 30 March 2007 and ratified on 18 August 2010. The relevant 
parts of the Convention provide: 

Article 12 
Equal recognition before the law 

“1.  States Parties reaffirm that persons with disabilities have the right to recognition 
everywhere as persons before the law. 

2.  States Parties shall recognize that persons with disabilities enjoy legal capacity 
on an equal basis with others in all aspects of life. 

3.  States Parties shall take appropriate measures to provide access by persons with 
disabilities to the support they may require in exercising their legal capacity. 

4.  States Parties shall ensure that all measures that relate to the exercise of legal 
capacity provide for appropriate and effective safeguards to prevent abuse in 
accordance with international human rights law. Such safeguards shall ensure that 
measures relating to the exercise of legal capacity respect the rights, will and 
preferences of the person, are free of conflict of interest and undue influence, are 
proportional and tailored to the person’s circumstances, apply for the shortest time 
possible and are subject to regular review by a competent, independent and impartial 
authority or judicial body. The safeguards shall be proportional to the degree to which 
such measures affect the person’s rights and interests. 

5.  Subject to the provisions of this article, States Parties shall take all appropriate 
and effective measures to ensure the equal right of persons with disabilities to own or 
inherit property, to control their own financial affairs and to have equal access to bank 
loans, mortgages and other forms of financial credit, and shall ensure that persons 
with disabilities are not arbitrarily deprived of their property.” 

Article 14 
Liberty and security of person 

“1.  States Parties shall ensure that persons with disabilities, on an equal basis with 
others: 

(a)  Enjoy the right to liberty and security of person; 

(b)  Are not deprived of their liberty unlawfully or arbitrarily, and that any 
deprivation of liberty is in conformity with the law, and that the existence of a 
disability shall in no case justify a deprivation of liberty. 
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2.  States Parties shall ensure that if persons with disabilities are deprived of their 
liberty through any process, they are, on an equal basis with others, entitled to 
guarantees in accordance with international human rights law and shall be treated in 
compliance with the objectives and principles of the present Convention, including by 
provision of reasonable accommodation.” 

B.  Recommendation No. R (99) 4 of the Committee of Ministers of 
the Council of Europe on principles concerning the legal 
protection of incapable adults (adopted on 23 February 1999) 

85.  The relevant parts of this Recommendation read as follows: 

Principle 2 – Flexibility in legal response 

“1.  The measures of protection and other legal arrangements available for the 
protection of the personal and economic interests of incapable adults should be 
sufficient, in scope or flexibility, to enable suitable legal response to be made to 
different degrees of incapacity and various situations. 

... 

4.  The range of measures of protection should include, in appropriate cases, those 
which do not restrict the legal capacity of the person concerned.” 

Principle 3 – Maximum reservation of capacity 

“1.  The legislative framework should, so far as possible, recognise that different 
degrees of incapacity may exist and that incapacity may vary from time to time. 
Accordingly, a measure of protection should not result automatically in a complete 
removal of legal capacity. However, a restriction of legal capacity should be possible 
where it is shown to be necessary for the protection of the person concerned. 

2.  In particular, a measure of protection should not automatically deprive the person 
concerned of the right to vote, or to make a will, or to consent or refuse consent to any 
intervention in the health field, or to make other decisions of a personal character at 
any time when his or her capacity permits him or her to do so. ...” 

Principle 6 – Proportionality 

“1.  Where a measure of protection is necessary it should be proportional to the 
degree of capacity of the person concerned and tailored to the individual 
circumstances and needs of the person concerned. 

2.  The measure of protection should interfere with the legal capacity, rights and 
freedoms of the person concerned to the minimum extent which is consistent with 
achieving the purpose of the intervention. ...” 
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Principle 13 – Right to be heard in person 

“The person concerned should have the right to be heard in person in any 
proceedings which could affect his or her legal capacity.” 

Principle 14 – Duration review and appeal 

“1.  Measures of protection should, whenever possible and appropriate, be of limited 
duration. Consideration should be given to the institution of periodical reviews. 

... 

3.  There should be adequate rights of appeal.” 

C.  The 25 June 2009 report on visit to Lithuania by the European 
Committee for the Prevention of Torture and Inhuman or 
Degrading Treatment or Punishment (CPT), visit from 28 to 
30 April 2008 

86.  This report outlines the situation of persons placed by the public 
authorities in social care homes for people with mental disorders or mental 
deficiency. Part C of the report (paragraphs 120, 125-132) analyses situation 
in the Skemai Residential Care Home. 

87.  The CPT noted that Lithuanian legislation does not provide for an 
involuntary placement procedure in social welfare establishments. At 
Skemai Residential Care Home, residents were admitted on their own 
application or that of their guardian through the competent district authority 
(Panevėžys District Administration). The decision on the placement was 
taken by the social affairs unit of Panevėžys District Administration on the 
basis of a report drawn up by a social worker and a medical certificate 
issued by a psychiatrist stating that the applicant’s mental health permitted 
his/her placement in a social welfare institution of this type. An agreement 
was then signed between the applicant and the authorised representative of 
the local government for an indefinite period. 

That said, it appeared that even legally competent residents admitted on 
the basis of their own application were not always allowed to leave the 
home when they so wished. The delegation was informed that their 
discharge could only take place by decision of the social affairs unit of the 
Panevėžys District Administration. This was apparently due to the need to 
ascertain that discharged residents had a place and means for them to live in 
the community; nevertheless, this meant that such residents were de facto 
deprived of their liberty (on occasion for a prolonged period). 

88.  Specific reference was made to the situation of residents deprived of 
their legal capacity. Such persons could be admitted to the Skemai Home 
solely on the basis of the application of their guardian. However, they were 
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considered to be voluntary residents, even when they opposed such a 
placement. In the CPT’s view, placing incapacitated persons in a social 
welfare establishment which they cannot leave at will, based solely on the 
consent of the guardian, entailed a risk that such persons will be deprived of 
essential safeguards. 

89.  It was also a matter of concern that all 69 residents who were 
deprived of their legal capacity were placed under the guardianship of the 
Home. In this connection, the delegation was surprised to learn that in the 
majority of these cases, the existing guardianship arrangements had been 
terminated by a court decision upon admission to the establishment and 
guardianship of the person concerned entrusted to the Home. 

The CPT stressed that one aspect of the role of a guardian is to defend 
the rights of incapacitated persons vis-à-vis the hosting social welfare 
institution. Obviously, granting guardianship to the very same institution 
could easily lead to a conflict of interest and compromise the independence 
and impartiality of the guardian. The CPT reiterated its recommendation 
that the Lithuanian authorities strive to find alternative solutions which 
would better guarantee the independence and impartiality of guardians. 

90.  In the context of discharge from psychiatric institution procedures, 
the CPT recommended that the Lithuanian authorities took steps to ensure that 
forensic patients were heard in person by the judge in the context of judicial 
review procedures. For that purpose, consideration may be given to the holding 
of hearings at psychiatric institutions 

91.  Lastly, the CPT found that at the establishment visited the existing 
arrangements for contact with the outside world were generally satisfactory. 
Patients/residents were able to send and receive correspondence, have 
access to a telephone, and receive visits. 

THE LAW 

I.  THE GOVERNMENT’S PRELIMINARY OBJECTIONS 

A.  The parties’ submissions 

92.  The Government argued, first, that the present application had been 
entirely based on knowingly untrue facts and therefore should be declared 
inadmissible for “abuse of the right of individual petition”, pursuant to 
Article 35 § 3 of the Convention. For the Government, the content of the 
present application was contrary to the purpose of the right of individual 
application, as the information provided therein was untrue or insidious. An 
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appropriate and carefully selected form of social care for the applicant had 
been portrayed as detention. Appropriate medical care and striving to save 
her life had been presented as her torture. The facts concerning the 
reopening of the guardianship proceedings were also untrue, as well as those 
related to the applicant’s complaints of the alleged refusal of the Kėdainiai 
Home’s management to allow the applicant to have personal visits and of 
the censorship of her communications. 

93.  Alternatively, the Government submitted that the application had 
been prepared in its entirety and lodged by D.G. and not by the applicant. 
They held highly critical views of D.G., claiming that she had been “not 
only deceiving the Court but also harming a vulnerable, mentally-ill 
person”. The Government contended in the present case that the term 
“applicant” referred to D.D. only in a formal sense, as in reality the person 
whose will the application reflected had been D.G., and, moreover, that will 
had clearly contradicted the interests of D.D., who had been misled and 
manipulated by D.G. It followed that the application as a whole was 
incompatible ratione personae with the provisions of the Convention. 

94.  The applicant’s lawyer considered that the Government’s allegation 
of factual inaccuracy was best understood by reference to the fact that the 
parties to this application held diametrically opposed perspectives in 
relation to the facts presented. Both the applicant and the Government saw 
the same facts in a totally different light and held incompatible views on the 
way in which the rights of persons with psychosocial disabilities should be 
respected under the Convention. 

95.  As to the Government’s second argument, the applicant’s lawyer 
submitted that the application had been lodged with D.D.’s fully-informed 
consent. D.D. had been keenly aware of the proceedings and had spoken of 
them frequently. Attention had to be drawn to the vulnerability and isolation 
of persons in the applicant’s position, as well as the fact that domestic 
legislation had denied her legal standing to initiate any legal proceedings 
whatsoever. Consequently, it was ironic that the Government had not 
recognised D.D.’s ability to represent herself in domestic proceedings, 
requiring by law that she did so via another person, but that before the Court 
the Government seemed to insist that the applicant should act alone. 

Lastly, the applicant’s lawyer pointed out that D.G. was the applicant’s 
closest friend, former psychotherapist and her first guardian. Moreover, 
since 8 January 2008 the applicant had been represented before the Court by 
a legal team. 

B.  The Court’s assessment 

96.  The Court first turns to the Government’s objection as to the 
applicant’s victim status, and, in particular, their allegation that the 
application does not express the true will of D.D. In this connection, it 
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recalls that the existence of a victim of a violation, that is to say, an 
individual who is personally affected by an alleged violation of a 
Convention right, is indispensable for putting the protection mechanism of 
the Convention into motion, although this criterion is not to be applied in a 
rigid, mechanical and inflexible way throughout the proceedings (see 
Poznanski and Others v. Germany, (dec.), no. 25101/05, 3 July 2007). 

97.  Having regard to the documents presented, the Court notes that the 
original application form bears D.D.’s signature, without any indication that 
that signature could be forged (see, by converse implication, Poznanski, 
cited above). In paragraph 13 of the application, D.D. wrote that back in 
2000, on her adoptive father’s initiative, she had been unlawfully declared 
incapacitated and in 2004 admitted to the Kėdainiai Home “for an indefinite 
duration”. She asked that, for the purposes of the proceedings before this 
Court, her adoptive father not be considered her legal representative, 
requesting that D.G. take on that role. After the application was 
communicated to the Government, the applicant was reminded that, in 
accordance with paragraph 4 (a) of Rule 36 of the Rules of Court, she had to 
designate a legal representative, which she did by appointing a lawyer, 
Mr H. Mickevičius. In his observations in reply to those of the Government, 
the applicant’s lawyer followed the initial complaints as presented by D.D. 
In the light of the above, the Court holds that D.D. has validly lodged an 
application in her own name and thus has the status of “victim” in respect of 
the complaints listed in her application. The Government’s objection as to 
incompatibility ratione personae should therefore be dismissed. 

98.  The Court further considers that the Government’s objection as to 
the applicant’s alleged abuse of the right to petition, on account of allegedly 
incorrect information provided in her application form, is closely linked to 
the merits of her complaints under Articles 3, 5, 6, 8 and 9 of the 
Convention. The Court thus prefers to join the Government’s objection to 
the merits of the case and to examine them together. 

99.  Lastly, the Court observes that the applicant submitted several 
complaints under different Convention provisions. Those complaints relate 
to the proceedings concerning her involuntary admission to a psychiatric 
institution, the appointment of her guardian, her inability to receive personal 
visits, interference with her correspondence, involuntary medical treatment, 
and so forth. Whilst noting that the complaint as to the initial appointment 
of a guardian has been raised outside the six months time-limit (see 
paragraph 19 above), the Court sees fit to start with the complaint related to 
the court proceedings for a change of her legal guardian and then to 
examine the applicant’s admission to the Kėdainiai Home and the 
complaints stemming from it. 
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II.  ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION 
AS REGARDS THE PROCEEDINGS FOR A CHANGE OF LEGAL 
GUARDIAN 

100.  The applicant complained that she had not been afforded a fair 
hearing in respect of her application for reopening of her guardianship 
proceedings and had not been able to have her legal guardian changed. In 
support of her complaints, the applicant cited Articles 6 § 1 and 8 of the 
Convention. In addition, relying upon Article 13 of the Convention, the 
applicant argued that she had not been afforded an effective remedy to 
complain of the alleged violations. 

The Court considers that the applicant’s complaints fall to be examined 
under of Article 6 § 1 of the Convention, which, in so far as relevant, 
provides: 

“In the determination of his civil rights and obligations ..., everyone is entitled to a 
fair ... hearing ... by [a] ... tribunal...” 

A.  Submissions by the parties 

1.  The applicant 

101.  The applicant submitted that the blanket ban on her right of access 
to court went to the heart of her right to a fair hearing and had been in 
breach of Article 6 § 1 of the Convention. She pointed out that on 
15 September 2000 she had been declared incapacitated during proceedings 
that had been initiated by her adoptive father. Solely on the basis of the 
medical report of 19 July 2000, the Kaunas City District Court had deemed 
that the applicant was not to be summoned. As a result she had not taken 
part in those proceedings. The local authority, whose presence had been 
obligatory, had not made a significant contribution during the hearing and 
had endorsed the conclusions of the medical report. The Kaunas District 
Court had not provided any reasons for its decision, other than reiterating 
the conclusions of the forensic experts. The district court had chosen not to 
assess other evidence which could have potentially shed light on the 
applicant’s circumstances, such as that which could have arisen by 
summoning the applicant or other witnesses, or by questioning the authors 
of the psychiatric report in person. The judge had not found it necessary to 
examine whether any ulterior reasons had underlain the incapacitation 
request. 

102.  The applicant argued, further, that she had not been given the 
opportunity to participate in any of the guardianship proceedings. She had 
never been notified of or summoned to any of the four sets of proceedings 
concerning the appointment or discharge of her guardian/property 
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administrator. For the applicant, there had been no medical or other reasons 
relating to her health that would have precluded her from participating. 
Nonetheless, the courts had invariably based their decisions on the views of 
the local authority without examining the personal circumstances of the 
applicant. The proceedings had been very summary in nature, the hearings 
had been brief and the rationale underpinning judgments had been almost 
non-existent. On 15 September 2000 the Kaunas City District Court had 
appointed her adoptive father as her guardian without any involvement on 
her part. As a result, not only had she been unable to object to his 
appointment, but she had also been barred from appealing against that 
decision. 

103.  The applicant emphasised that the review proceedings in 2005 
initiated by her with the assistance of D.G. had been the only opportunity 
that she had ever had to put her point of view across before a court of law. 
On this occasion, she had personally addressed the Kaunas City District 
Court on a number of issues of the utmost importance to her, such as her 
incapacitation, the identity of her guardian and her admission to an 
institution. However, the district court had chosen to dismiss her action on 
narrow procedural grounds. 

104.  The applicant’s main objection with regard to the review 
proceedings lay in the district court’s decision to turn down her express 
request to be provided with independent legal aid. The explanation that the 
applicant was already represented by her guardian’s lawyer had 
misunderstood the competing interests of the two parties. The effect had 
been to severely prejudice the ability of the applicant to engage with the 
procedural aspects of the hearing on which the district court’s decision had 
turned. 

105.  Lastly, the applicant argued that she had been financially able to 
afford to employ a lawyer to represent her at that or any other of the 
hearings. However, she had been denied access to her own money, and at 
many of the hearings her interests and those of the person with control over 
her funds had been divergent. She concluded that in view of her vulnerable 
position, the procedural complexity of the proceedings and the high stakes 
thereof, Article 6 § 1 of the Convention had required that she be provided 
with free legal aid. 

2.  The Government 

106.  As to the applicant’s complaint that she had not been afforded a fair 
hearing in relation to her request that the proceedings by which her guardian 
was appointed be reopened, the Government referred to the Court’s 
case-law to the effect that the right of access to court is not absolute and that 
the States have a certain margin of appreciation in assessing what might be 
the best policy in this field (Golder v. the United Kingdom, 21 February 
1975, § 38, Series A no. 18). That was especially true as regards persons of 
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unsound mind, and the Convention organs had acknowledged that such 
restrictions were not in principle contrary to Article 6 § 1 of the Convention, 
where the aim pursued was legitimate and the means employed to achieve 
that aim were proportionate (G.M. v. the United Kingdom, no. 12040/86, 
Commission decision of 4 May 1987, Decisions and Reports (DR) 52, 
p. 269). 

107.  Turning to the particular situation of the applicant, the Government 
noted that domestic law did not allow a legally incapacitated person to lodge 
a petition seeking that his or her guardianship be changed. As the applicant 
had deemed that her adoptive father was not a suitable person to be her 
guardian, the authorities responsible for oversight of guardians (the Social 
Services Department of Kaunas City Council) or a public prosecutor could 
have submitted an application for reopening of the proceedings. 
Nevertheless, the Kaunas City District Court had accepted the applicant’s 
request for reopening for examination and on 7 November 2005 had 
reviewed her case with a high degree of care. 

108.  The hearing of 7 November 2005 at the Kaunas City District Court 
had taken place in the presence of the applicant, her guardian (her adoptive 
father) and his lawyer, and D.G., as well as in the presence of the 
representatives of the relevant State authorities. Whilst admitting that at that 
hearing the applicant had asked to be assisted by a separate lawyer, the 
Government submitted that the court had not been able to grant the 
applicant’s request because of the decision of 15 September 2000 declaring 
her legally incapacitated. Even so, the applicant’s interests had been 
defended by the representative of the Kėdainiai Home, the representative of 
the Social Services Department and the public prosecutor. 

109.  The Government contended that during the hearing of 7 November 
2005 the applicant had not sustained her request that D.G. be appointed as 
her new guardian. Contrary to what the applicant had stated to the European 
Court, in her submissions at the hearing at issue she had agreed to keep her 
adoptive father as her guardian, saying that she loved him, but had 
expressed her wish to be released from the Kėdainiai Home. For the 
Government, it appeared from the transcript of the hearing that this 
statement had been made by the applicant before the break, but not after, 
contrary to her allegation of being “threatened with restraint” for 
disobedience. 

110.  The Government pointed out that, pursuant to Article 507 § 3 of the 
Code of Civil Procedure, the appointment of a guardian required to be heard 
in the presence of a representative of the authority overseeing guardians, 
who was required to submit the authority’s conclusions to the court, and the 
person to be appointed as guardian. Given that both of these persons had 
taken part in the hearing of 21 January 2004, the Kaunas City District Court 
in its decision of 17 November 2005 had reasonably found that the applicant 
had been properly represented at the hearing of 21 January 2004, and thus 
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the provision on which the applicant had based her request to reopen the 
proceedings had not been breached. 

111.  Lastly, in their observations of 15 September 2008 the Government 
noted that as regards incapacitation proceedings the ministries had prepared 
legislative amendments to the Civil Code and the Code of Civil Procedure, 
which would be submitted to Parliament. The proposed amendments 
provide for compulsory representation of a person facing incapacitation 
proceedings before a court by a lawyer. 

In the light of the preceding arguments, the Government considered that 
the applicant’s complaint was manifestly ill-founded. 

3.  The intervening parties 

112.  The representatives of Harvard Law School submitted that in all 
cases a court or other judicial authority must ensure that a representative 
acts solely in the interests of the incapacitated person. In any case in which 
it is objectively apparent that the person being represented does not accept 
or assent to the steps taken by a representative, those matters must be 
explored by the judicial authorities. The judicial authorities must exercise 
thorough, additional supervision in all cases in which there is a filter 
between a person and a court, such as when a person is represented by 
another individual. This remains true even where the representative was 
appointed by a court. 

113.  The European Group of National Human Rights Institutions noted 
that the European Convention on Human Rights guaranteed rights and 
freedoms that must be protected regardless of an individual’s level of 
capacity. They also saw it important to mention the Court’s judgment in 
Winterwerp v. the Netherlands (24 October 1979, Series A no. 33), where 
the Court concluded that although mental illness may render legitimate 
certain limitations upon the exercise of the “right to access to court”, it 
could not warrant the total absence of that right as embodied in 
Article 6 § 1. 

B.  The Court’s assessment 

1.  Admisibility 

114.  The parties did not dispute the applicability of Article 6, under its 
“civil” head, to the proceedings at issue, and the Court does not see any 
reason to hold otherwise (see Winterwerp, cited above, § 73, and Matter 
v. Slovakia, no. 31534/96, § 51, 5 July 1999). 

115.  The Court notes that the applicant’s complaints are not manifestly 
ill-founded within the meaning of Article 35 § 3 of the Convention. It 
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further notes that they are not inadmissible on any other grounds. They must 
therefore be declared admissible. 

2.  Merits 

(a)  General principles 

116.  In most of the previous cases before the Court involving “persons 
of unsound mind”, the domestic proceedings concerned their detention and 
were thus examined under Article 5 of the Convention. However, the Court 
has consistently held that the “procedural” guarantees under Article 5 §§ 1 
and 4 are broadly similar to those under Article 6 § 1 of the Convention (see 
Stanev v. Bulgaria [GC], no. 36760/06, § 232, 17 January 2012 and the 
case-law cited therein). Therefore, in deciding whether the proceedings in 
the present case for the reopening of the guardianship appointment were 
“fair”, the Court will have regard, mutatis mutandis, to its case-law under 
Article 5 § 1 (e) and Article 5 § 4 of the Convention. 

117.  In the context of Article 6 § 1 of the Convention, the Court accepts 
that in cases involving a mentally-ill person the domestic courts should also 
enjoy a certain margin of appreciation. Thus, for example, they can make 
appropriate procedural arrangements in order to secure the good 
administration of justice, protection of the health of the person concerned, 
and so forth (see Shtukaturov v. Russia, no. 44009/05, § 68, ECHR 2008). 

118.  The Court accepts that there may be situations where a person 
deprived of legal capacity is entirely unable to express a coherent view or 
give proper instructions to a lawyer. It considers, however, that in many 
cases the fact that an individual has to be placed under guardianship because 
he lacks the ability to administer his affairs does not mean that he is 
incapable of expressing a view on his situation and thus of coming into 
conflict with the guardian. In such cases, when the conflict potential has a 
major impact on the person’s legal situation, such as when there is a 
proposed change of guardian, it is essential that the person concerned should 
have access to court and the opportunity to be heard either in person or, 
where necessary, through some form of representation. Mental illness may 
entail restricting or modifying the manner of exercise of such a right, but it 
cannot justify impairing the very essence of the right, except in very 
exceptional circumstances such as those mentioned above. Indeed, special 
procedural safeguards may prove called for in order to protect the interests 
of persons who, on account of their mental health issues, are not fully 
capable of acting for themselves (see, mutatis mutandis, Winterwerp, cited 
above, § 60). 

119. The Court reiterates that the key principle governing the application 
of Article 6 is fairness. Even in cases where an applicant appears in court 
notwithstanding lack of assistance by a lawyer and manages to conduct his 
or her case in the face of all consequent difficulties, the question may 
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nonetheless arise as to whether this procedure was fair (see, mutatis 
mutandis, McVicar v. the United Kingdom, no. 46311/99, §§ 50-51, 
ECHR 2002-III). The Court also recalls that there is the importance of 
ensuring the appearance of the fair administration of justice and a party to 
civil proceedings must be able to participate effectively, inter alia, by being 
able to put forward the matters in support of his or her claims. Here, as with 
other aspects of Article 6, the seriousness of what is at stake for the 
applicant will be of relevance to assessing the adequacy and fairness of the 
procedures (see P., C. and S. v. the United Kingdom, no. 56547/00, § 91, 
ECHR 2002-VI). 

(b)  Application to the present case 

120.  Turning to the circumstances of the instant case, the Court again 
notes that it cannot examine the applicant’s initial placement under 
guardianship (see paragraph 99 above). Even so, the Court cannot overlook 
the fact that back in 2000 the applicant did not participate in the court 
proceedings for her incapacitation. In particular, nothing suggests that the 
court notified the applicant of its own accord of the hearing at which her 
personal autonomy in almost all areas of life was at issue, including the 
eventual limitation of her liberty (see paragraph 12 above). Furthermore, as 
transpires from the decision of the Kaunas City District Court of 
15 September 2000, it ruled exclusively on the basis of the medical panel’s 
report, without having summoned the medical experts who authored the 
report for questioning. Neither did the court call to testify any other 
witnesses who could have shed some light as to the personality of the 
applicant. Accordingly, the applicant was unable to participate in the 
proceedings before the Kaunas City District Court in any form. Given that 
the potential finding of the applicant being of unsound mind was, by its very 
nature, largely based on the applicant’s personality, her statements would 
have been an important part of the applicant’s presentation of her case, and 
virtually the only way to ensure adversarial proceedings (see, mutatis 
mutandis, Kovalev v. Russia, no. 78145/01, §§ 35-37, 10 May 2007; also 
see Principle 13 of the Recommendation No. R (99) 4 by the Council of 
Europe). 

121.  The Court also notes that on 21 January 2004 the Kaunas City 
District Court appointed the applicant’s adoptive father as her legal 
guardian. The applicant was again not summoned because the court 
apparently considered her attendance to be unnecessary. 

122.  Next, the Court turns to the proceedings regarding the change of the 
applicant’s guardianship in 2005. The Court notes that there is no indication 
that at that moment in time the applicant was suffering from an incapacity 
of such a degree that her personal participation in the proceedings would 
have been meaningless. Although health care officials had considered that 
her involvement in the proceedings relating to her initial placement under 
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guardianship in 2000 was unnecessary, as she had apparently been unable to 
provide them with an objective opinion (see paragraph 11 above), she did in 
fact participate in the hearing relating to the change of guardian on 
7 November 2005. Indeed, she not only stated unequivocally that she 
maintained her request that the guardianship proceedings be reopened and 
asked to be assisted by a lawyer but also made a number of other 
submissions about the proceedings and expressed a clear view on various 
matters. In particular, the applicant emphasised that she had not been 
summoned to the hearing during which her adoptive father had been 
appointed her guardian. She also expressed her desire to leave the Kėdainiai 
Home. Taking into account the fact that the applicant was an individual with 
a history of psychiatric troubles, and the complexity of the legal issues at 
stake, the Court considers that it was necessary to provide the applicant with 
a lawyer. 

123.  The Government argued that the Kaunas City District Court’s 
finding that the applicant, who lacked legal capacity, had been properly 
represented by her adoptive father’s lawyer had been correct and in 
compliance with domestic law. However, the crux of the complaint is not 
the legality of the decision under domestic law but the “fairness” of the 
proceedings from the standpoint of the Convention and the Court’s 
case-law. 

124.  As emerges from the materials before the Court, the relationship 
between the applicant and her adoptive father has not always been positive. 
Quite the contrary, on numerous occasions the applicant had contacted State 
authorities claiming that there was a dispute between the two of them, 
which culminated in her being deprived of legal capacity and her liberty 
(see paragraphs 32, 33 and 60 above). What is more, the social services had 
also noted disagreement between the applicant and her adoptive father (see 
paragraph 18 above). Lastly, on at least one occasion the applicant’s 
adoptive father had himself acknowledged their strained relationship (see 
paragraph 14 above). Accordingly, the Court finds merit in the applicant’s 
argument that, because of the conflicting interests of her and her legal 
guardian, her guardian’s lawyer could in no way have represented her 
interests properly. In the view of the Court, the interests of a fair hearing 
required that the applicant be granted her own lawyer. 

125.  The Government suggested that a representative of the social 
services and the district prosecutor attended the hearing on the merits, thus 
protecting the applicant’s interests. However, in the Court’s opinion, their 
presence did not make the proceedings truly adversarial. As the transcript of 
the hearing of 7 November 2005 shows, the representatives of the social 
services, the prosecutor, the doctors from the Kėdainiai Home and the 
Kaunas Psychiatric Hospital clearly supported the position of the applicant’s 
adoptive father – that he should remain D.D.’s legal guardian. 
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126.  Finally, the Court recalls that it must always assess the proceedings 
as a whole (see C.G. v. the United Kingdom, no. 43373/98, § 35, 
19 December 2001). In particular, and turning to the spirit in which the 
hearing of 7 November 2005 was held, the Court notes that the judge 
refused a request by D.G. that an audio recording be made. Be that as it 
may, the Court is not able to overlook the applicant’s complaint, although 
denied by the Government, that the judge did not allow her to sit near D.G., 
the only person whom the applicant trusted. Neither can the Court ignore 
the allegation that during the break the applicant was forced to leave the 
hearing room and to go to the judge’s office, after which measure the 
applicant declared herself content (see paragraphs 41 and 42 above). 
Against this background, the Court considers that the general spirit of the 
hearing further compounded the applicant’s feelings of isolation and 
inferiority, taking a significantly greater emotional toll on her than would 
have been the case if she would have had her own legal representation. 

127.  In the light of the above considerations and taking into account the 
events that preceded the examination of the applicant’s request for 
reopening of her guardianship proceedings, the Court concludes that the 
proceedings before the Kaunas City District Court on 7 November 2005 
were not fair. Accordingly, the Government’s preliminary objection of 
abuse of application must be dismissed. The Court holds that there has been 
a violation of Article 6 § 1 of the Convention. 

III.  ALLEGED VIOLATION OF ARTICLE 5 § 1 OF THE 
CONVENTION 

128.  Under Article 5 § 1 of the Convention the applicant complained 
that her involuntary admission to the Kėdainiai Home had been unlawful. 
Article 5, in so far as relevant, provides: 

“1.  Everyone has the right to liberty and security of person. No one shall be 
deprived of his liberty save in the following cases and in accordance with a procedure 
prescribed by law: 

... 

(e)  the lawful detention of persons ... of unsound mind...” 

A.  Submissions by the parties 

1.  The applicant 

129.  The applicant maintained her claims. She alleged that her 
involuntary admission to the Kėdainiai Home after 2 August 2004 had 
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amounted to a “deprivation of liberty” within the meaning of Article 5 § 1 
of the Convention. 

130.  With regard to the objective element of her complaint, the applicant 
argued that her liberty had been restricted on account of her complete 
confinement and the extreme degree of control over her daily life. The 
applicant, like other residents, had not been able to leave the grounds of the 
Kėdainiai Home. If a resident left without permission, the director was 
bound to inform the police immediately. The applicant had tried to abscond 
twice, in 2006 and 2007, only to be brought back by the police. 
Furthermore, the applicant had been entirely under the control of staff at the 
institution, who had been able to medicate her by force or coercion, place 
her in isolation or tie her down, as exemplified by the incident of 25 January 
2005. According to the findings of the Prosecutor’s Office, on that day the 
applicant had been tied down to a bed in the isolation room and forcibly 
medicated, in contravention of the internal rules of the institution. It would 
be plain upon visiting the Kėdainiai Home that the vast majority of residents 
are heavily medicated. 

131.  Further, the applicant complained that all aspects of her life are 
controlled by the staff. Although in theory she is allowed to receive visits 
from people outside the institution, this right is subject to approval from the 
director. Upon her admission to the Kėdainiai Home in 2004, all visits other 
than those from her guardian had been restricted for a lengthy period of 
time. 

The applicant submitted that she cannot decide whether or when to stay 
in bed, there is a limited range of activities for her to take part in, she is not 
free to make routine choices like other adults – for example, about her diet, 
daily activities and social contacts. She is subject to constant supervision. 

132.  With respect to the subjective element of her complaint, the 
applicant noted that her case was diametrically opposite to that of H.M. 
v. Switzerland (no. 39187/98, § 47, ECHR 2002-II), where the applicant had 
agreed to her admission to a nursing home. In the present case, the 
applicant’s views had not been sought, either at the time of her admission or 
during her continued involuntary placement in the Kėdainiai Home. 
However, under Lithuanian law it had, in fact, been irrelevant whether she 
had consented or not to her detention, because an individual lacking legal 
capacity and placed under guardianship becomes a non-entity under the law 
and loses the capacity to take any decisions. Even so, whilst she had been 
incapable de jure, she had still, in fact, been capable of expressing her 
consent. She had expressed strong objections about her continued 
involuntary admission to the institution, most emphatically by running away 
twice, in her arguments before the domestic court, in her correspondence 
with various State authorities and, finally, by submitting a complaint to the 
Court. 
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133.  In sum, the applicant’s involuntary admission to and continued 
residence in the Kėdainiai Home after 2 August 2004 constituted a 
“deprivation of liberty” within the meaning of Article 5 § 1 of the 
Convention. 

134.  Lastly, the applicant submitted that her admission to the Kėdainiai 
institution was not lawful. The authorities involved in placing her in a 
psychiatric institution or those supervising the guardian’s activities failed to 
consider whether other less restrictive community-based arrangements 
would have been more suitable to address the applicant’s mental health 
problems. Instead they simply acquiesced in the guardian’s request to have 
the applicant placed in an institution. Most importantly, the applicant was 
excluded from this decision-making process altogether. Consequently, the 
applicant saw her detention as arbitrary, in contradiction with 
Article 5 § 1 (e) of the Convention. 

2.  The Government 

135.  The Government argued, first, that Article 5 of the Convention was 
not applicable to the instant case. They submitted that the Kėdainiai Home 
was an institution for providing social services and not forced treatment 
under a regime corresponding to that of a psychiatric institution. Whilst 
admitting that certain medical services continued to be provided in the 
Kėdainiai Home, the institution at issue was not primarily used for the 
purposes of hospitalisation or medical treatment. Having regard to the fact 
that the Kėdainiai Home had to take care of adults suffering from mental 
health problems, it followed that the limited restrictions on the applicant had 
corresponded to the nature of the facility and had been no more than normal 
requirements (Nielsen v. Denmark, 28 November 1988, § 72, Series A 
no. 144). 

136.  Turning to the particular situation of the applicant, the Government 
submitted that until September 2007 the applicant had lived in a part of the 
Kėdainiai Home called “Apytalaukis”, which had been an open facility. 
Although its grounds had been fenced, the gates had not been locked and 
residents had been able to leave the territory as they wished. The doors of 
the building had stayed unlocked. The same conditions had remained after 
the applicant’s resettlement, except that the grounds had not even been 
fenced. According to the personnel of the Kėdainiai Home, the applicant 
had not always adhered to the internal rules of the institution and had failed 
to inform the staff before leaving the grounds and going for a walk. Even so, 
this had neither been considered as absconding, nor had the applicant been 
sanctioned in any way. Also, similarly to the facts in H.M. v. Switzerland 
(cited above), and with the exception of the incident of 25 January 2005, the 
applicant had never been placed in a secure ward. Moreover, she had been 
free to maintain personal contacts, to write and receive letters, to practise 
her religion and to make phone calls. 
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137.  As to the medical treatment the applicant had received in the 
Kėdainiai Home, the Government submitted that, except for the incident of 
25 January 2005, she had not been forcefully medicated. Each time she had 
been required to take medicine a psychiatrist had talked to her and had 
explained the need for treatment. There had been periods when the applicant 
had refused to take medicine; those periods had always been followed by 
the deterioration of her mental health. However, after some time the 
applicant had usually accepted the doctors’ arguments and had agreed to 
continue treatment. The social and medical care she had received in the 
Kėdainiai Home had had a positive effect on the applicant, because her 
mental state had stabilised. Since her admission to the Kėdainiai Home she 
had never been hospitalised, whereas prior to that she had used to be 
hospitalised at least once a year. 

In sum, the limited restrictions to which the applicant had been subjected 
in the Kėdainiai Home had all been necessary due to the severity of her 
mental illness, had been in her interests and had been no more than the 
normal requirements associated with the responsibilities of a social care 
institution taking care of inhabitants suffering from mental health problems. 

138.  The Government also noted that the admission of the applicant to 
the Kėdainiai Home had stemmed from her guardian’s decision and not 
from a decision of the State or the municipal authorities. The applicant’s 
adoptive father, as her guardian, had been empowered to act on her behalf 
and with the aim of exercising and protecting her rights and interests. In 
addition, the involvement of the municipal and State authorities in 
examining the applicant’s situation and state of mind had played an 
important role in verifying the best interests of the applicant and had 
provided necessary safeguards against any arbitrariness in the guardian’s 
decisions. 

139.  Turning to the subjective element of the applicant’s case, the 
Government submitted that the applicant was legally incapacitated and had 
thus lacked the decision-making capacity to consent or object to her 
admission. Her guardian and not the authorities had been able to decide on 
her place of residence. 

140.  In the light of the above considerations, the Government argued 
that this part of the application was incompatible ratione materiae with 
Article 5 § 1 of the Convention. 

141.  Alternatively, should the Court find that Article 5 § 1 was 
applicable to the applicant’s complaints, the Government contended that 
they were not founded. The applicant’s admission to the Kėdainiai Home 
had been lawful, given that it had been carried out in accordance with the 
procedure established by domestic law. Under the law, a person can be 
admitted to an institution at the request of the guardian, provided that the 
person is suffering from a mental disorder. The applicant was admitted to 
the hospital at the request of her official guardian in relation to a worsening 
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of her mental condition. Furthermore, in the view of the Government, the 
involvement of the authorities in the procedure for the applicant’s admission 
had provided safeguards against any possible abuses. 

142.  In the further alternative, the Government submitted that even if the 
restrictions on the applicant’s movement could be considered as falling 
within Article 2 of Protocol No. 4 to the Convention, those restrictions had 
been lawful and necessary. 

B.  The Court’s assessment 

1.  Admissibility 

143.  The Government argued that the conditions in which the applicant 
is institutionalised in the Kėdainiai Home are not so restrictive as to fall 
within the meaning of “deprivation of liberty” as established by Article 5 of 
the Convention. However, the Court cannot subscribe to this thesis. 

144.  It reiterates that in order to determine whether there has been a 
deprivation of liberty, the starting point must be the concrete situation of the 
individual concerned. Account must be taken of a whole range of factors 
arising in a particular case such as the type, duration, effects and manner of 
implementation of the measure in question (see Guzzardi v. Italy, 
6 November 1980, § 92, Series A no. 39; and Ashingdane v. the United 
Kingdom, 28 May 1985, § 41, Series A no. 93). 

145.  The Court further recalls that the notion of deprivation of liberty 
within the meaning of Article 5 § 1 does not only comprise the objective 
element of a person’s confinement in a particular restricted space for a not 
negligible length of time. A person can only be considered to have been 
deprived of his liberty if, as an additional subjective element, he has not 
validly consented to the confinement in question (see, mutatis mutandis, 
H.M. v. Switzerland, cited above, § 46). 

146.  In the instant case the Court observes that the applicant’s factual 
situation in the Kėdainiai Home is disputed. Be that as it may, the fact 
whether she is physically locked in the Kėdainiai facility is not 
determinative of the issue. In this regard, the Court notes its case-law to the 
effect that a person could be considered to have been “detained” for the 
purposes of Article 5 § 1 even during a period when he or she was in an 
open ward with regular unescorted access to unsecured hospital grounds and 
the possibility of unescorted leave outside the hospital (see H.L. v. the 
United Kingdom, no. 45508/99, § 92, ECHR 2004-IX). As concerns the 
circumstances of the present case, the Court considers that the key factor in 
determining whether Article 5 § 1 applies to the applicant’s situation is that 
the Kėdainiai Home’s management has exercised complete and effective 
control by medication and supervision over her assessment, treatment, care, 
residence and movement from 2 August 2004, when she was admitted to 
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that institution, to this day (ibid., § 91). As transpires from the rules of the 
Kėdainiai Home, a patient therein is not free to leave the institution without 
the management’s permission. In particular, and as the Government have 
themselves admitted in their observations on the admissibility and merits, 
on at least one occasion the applicant left the institution without informing 
its management, only to be brought back by the police (see paragraph 29 
above). Moreover, the director of the Kėdainiai Home has full control over 
whom the applicant may see and from whom she may receive telephone 
calls (see paragraph 81 above). Accordingly, the specific situation in the 
present case is that the applicant is under continuous supervision and control 
and is not free to leave (see Storck v. Germany, no. 61603/00, § 73, 
ECHR 2005-V). Any suggestion to the contrary would be stretching 
credulity to breaking point. 

147.  Considerable reliance was placed by the Government on the 
Court’s judgment in H.M. (cited above), in which it was held that the 
placing of an elderly applicant in a foster home in order to ensure necessary 
medical care as well as satisfactory living conditions and hygiene did not 
amount to a deprivation of liberty within the meaning of Article 5 of the 
Convention. However, each case has to be decided on its own particular 
“range of factors” and, while there may be similarities between the present 
case and H.M., there are also distinguishing features. In particular, it was 
not established that H.M. was legally incapable of expressing a view on her 
position. She had often stated that she was willing to enter the nursing home 
and, within weeks of being there, she had agreed to stay, in plain contrast to 
the applicant in the instant case. Further, a number of safeguards – including 
judicial scrutiny – were in place in order to ensure that the placement in the 
nursing home was justified under domestic and international law. This led 
to the conclusion that the facts in H.M. were not of a “degree” or “intensity” 
sufficiently serious to justify a finding that H.M. was detained (see 
Guzzardi, cited above, § 93). By contrast, in the present case the applicant 
was admitted to the institution upon the request of her guardian without any 
involvement of the courts. 

148.  As to the facts in Nielsen, the other case relied on by the 
Government, the applicant in that case was a child, hospitalised for a strictly 
limited period of time of only five and a half months, on his mother’s 
request and for therapeutic purposes. The applicant in the present case is a 
functional adult who has already spent more than seven years in the 
Kėdainiai Home, with negligible prospects of leaving it. Furthermore, in 
contrast to this case, the therapy in Nielsen consisted of regular talks and 
environmental therapy and did not involve medication. Lastly, as the Court 
found in Nielsen, the assistance rendered by the authorities when deciding to 
hospitalise the applicant was “of a limited and subsidiary nature” (§ 63), 
whereas in the instant case the authorities contributed substantially to the 
applicant’s admission to and continued residence in the Kėdainiai Home. 
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149.  Assessing further, the Court draws attention to the incident of 
25 January 2005, when the applicant was restrained by the Kėdainiai Home 
staff. Although the applicant was placed in a secure ward, given drugs and 
tied down for a period of only fifteen to thirty minutes, the Court notes the 
particularly serious nature of the measure of restraint and observes that 
where the facts indicate a deprivation of liberty within the meaning of 
Article 5 § 1, the relatively short duration of the detention does not affect 
this conclusion (see X v. Germany, no. 8819/79, Commission decision of 
19 March 1981, DR 24, pp. 158, 161; and Novotka v. Slovakia (dec.), 
no. 47244/99, 4 November 2003). 

150.  The Court next turns to the “subjective” element, which was also 
disputed between the parties. The Government argued that the applicant 
lacked de jure legal capacity to decide matters for herself. However, this 
does not necessarily mean that the applicant was de facto unable to 
understand her situation (see Shtukaturov v. Russia, no. 44009/05, § 108, 
ECHR 2008). Whilst accepting that in certain circumstances, due to severity 
of his or her incapacity, an individual may be wholly incapable of 
expressing consent or objection to being confined in an institution for the 
mentally handicapped or other secure environment, the Court finds that that 
was not the applicant’s case. As transpires from the documents presented to 
the Court, the applicant subjectively perceived her compulsory admission to 
the Kėdainiai Home as a deprivation of liberty. Contrary to what the 
Government suggested, she has never regarded her admission to the facility 
as consensual and has unequivocally objected to it throughout the entire 
duration of her stay in the institution. On a number of occasions the 
applicant requested her discharge from the Kėdainiai Home by submitting 
numerous pleas to State authorities and, once she was given the only 
possibility to address a judicial institution, to the Kaunas City District Court 
(see paragraphs 34 and 37 above). She even twice attempted to escape from 
the Kėdainiai facility (see, a fortiori, Storck, cited above, § 73). In sum, 
even though the applicant had been deprived of her legal capacity, she was 
still able to express an opinion on her situation, and in the present 
circumstances the Court finds that the applicant had never agreed to her 
continued residence at the Kėdainiai Home. 

151.  Lastly, the Court notes that although the applicant’s admission was 
requested by the applicant’s guardian, a private individual, it was 
implemented by a State-run institution – the Kėdainiai Home. Therefore, the 
responsibility of the authorities for the situation complained of was engaged 
(see Shtukaturov, cited above, § 110). 

152.  In the light of the foregoing the Court concludes that the applicant 
was “deprived of her liberty” within the meaning of Article 5 § 1 of the 
Convention from 2 August 2004 and remains so to this day. 
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153.  The Court notes that this complaint is not manifestly ill-founded 
within the meaning of Article 35 § 3 of the Convention. It further notes that 
it is not inadmissible on any other grounds. It must therefore be declared 
admissible. 

2.  Merits 

154.  The Government argued that the applicant had been admitted to the 
Kėdainiai Home lawfully. The Court accepts that the applicant’s involuntary 
admission was “lawful”, if this term is construed narrowly, in the sense of 
the formal compatibility of the applicant’s involuntary admission with the 
procedural and material requirements of domestic law (see paragraph 79 
above). It appears that the only condition necessary for the applicant’s 
admission was the consent of her official guardian, her adoptive father, who 
was also the person who had initially sought the applicant’s admission to 
the Kėdainiai Home. 

155.  However, the Court reiterates that the notion of “lawfulness” in the 
context of Article 5 § 1 (e) has also a broader meaning. The notion 
underlying the term “procedure prescribed by law” is one of fair and proper 
procedure, namely that any measure depriving a person of his liberty should 
issue from and be executed by an appropriate authority and should not be 
arbitrary (see Winterwerp, cited above, § 45). 

156.  The Court also recalls that in Winterwerp (paragraph 39) it set out 
three minimum conditions which have to be satisfied in order for there to be 
“the lawful detention of a person of unsound mind” within the meaning of 
Article 5 § 1 (e): except in emergency cases, the individual concerned must 
be reliably shown to be of unsound mind, that is to say, a true mental 
disorder must be established before a competent authority on the basis of 
objective medical expertise; the mental disorder must be of a kind or degree 
warranting compulsory confinement; and the validity of continued 
confinement depends upon the persistence of such a disorder. 

157.  Turning to the present case, the Court notes that just a few weeks 
before her placement in the Kėdainiai Home on 2 August 2004, the 
applicant had been admitted to and examined at the Kaunas Psychiatric 
Hospital (see, by converse implication, Stanev, cited above, § 156). A 
medical panel of that hospital concluded that at that time the applicant 
suffered from “continuous paranoid schizophrenia”. The doctors’ 
commission deemed it appropriate for the applicant to live in a “social care 
institution for the mentally handicapped”. The Court further observes that 
soon thereafter a social worker concluded that the applicant was not able to 
live on her own, as she could not take care of herself, did not understand the 
value of money, did not clean her apartment and wandered in the city 
hungry. The Court also notes the social worker’s testimony as to the 
unpredictability of the applicant’s behaviour, given that sometimes she 
would get angry at people and shout at them without a reason (see 
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paragraphs 22 and 23 above). That being so and recalling the fact that the 
applicant had a history of serious mental health problems since 1979, the 
Court is ready to find that the applicant has been reliably shown to have 
been suffering from a mental disorder of a kind and degree warranting 
compulsory confinement and the conditions as defined in Wintertwerp had 
thus been met in her case. Furthermore, the Court also considers that no 
other measures were available in the circumstances. As noted by the social 
worker, the applicant’s adoptive father, who was her legal guardian, could 
not “manage” her (see paragraph 23 above). On this point the Court also 
takes notice of the fact that even being removed from institutional care and 
taken to her adoptive father’s apartment, the applicant escaped and was 
found by the police only three months later (see paragraph 29 above). In 
these circumstances the Court concludes that the applicant’s compulsory 
confinement was necessary (see Stanev, cited above, § 143) and no 
alternative measures had been appropriate in the circumstances of the case. 
The Court lastly observes, and it has not been disputed by the applicant, that 
in situations such as hers the domestic law did not provide that placement in 
a social care institution would be decided by a court (see, by converse 
implication, Gorobet v. Moldova, no. 30951/10, § 40, 11 October 2011). 

158.  In the light of the above, the Court cannot but conclude that the 
applicant’s confinement to the Kėdainiai Home on 2 August 2004 was 
“lawful” within the meaning of Article 5 § 1 (e) of the Convention. 
Accordingly, there has been no violation of Article 5 § 1. 

IV.  ALLEGED VIOLATION OF ARTICLE 5 § 4 OF THE 
CONVENTION 

159.  The applicant complained that she is unable to obtain her release 
from the Kėdainiai Home. Article 5 § 4, relied on by the applicant, provides 
as follows: 

“Everyone who is deprived of his liberty by arrest or detention shall be entitled to 
take proceedings by which the lawfulness of his detention shall be decided speedily 
by a court and his release ordered if the detention is not lawful.” 

A.  Submissions by the parties 

160.  The applicant submitted that she had been admitted to the Kėdainiai 
Home upon her guardian’s request and with the authorisation of an 
administrative panel. The lawfulness of her involuntary hospitalisation had 
not been reviewed by a court, either upon her admission or at any other 
subsequent time. Being deprived of her legal capacity, the applicant 
submitted that she is prevented from independently pursuing any judicial 
legal remedy to challenge her continued involuntary hospitalisation. In 
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relation to the possibility supposedly at the applicant’s disposal of asking 
for a prosecutorial inquiry, this remedy could not be regarded per se as 
judicial review satisfying the requirements of Article 5 § 4. As for the 
possibilities identified by the Government, namely to ask social services or 
a prosecutor to initiate a review of the applicant’s medical condition, these 
procedures were discretionary. In any event, the applicant had filed a 
number of complaints with the prosecutor’s office and other authorities, 
which had unanimously concluded that her hospitalisation in the Kėdainiai 
Home had been carried out in accordance with the domestic law, thus being 
disinclined to take any action to override the will of her adoptive father, 
acting as her legal guardian. Once the Kėdainiai Home had become her 
guardian, it had been clear that that facility clearly had an interest in stifling 
any of the applicant’s complaints and in keeping her in the institution. The 
applicant therefore submitted that her rights under Article 5 § 4 of the 
Convention had been breached. 

161.  The Government maintained that the applicant had had an effective 
remedy to challenge her hospitalisation at the Kėdainiai facility. Thus, she 
had been able to apply for release or complain about the actions of the 
medical staff through her guardians, who had represented her in dealings 
with third parties, including the courts. Further, the applicant had been able 
to ask the social services authorities or a prosecutor to initiate a review of 
her situation. For the Government, the applicant’s complaint was 
unfounded. 

B.  The Court’s assessment 

1.  Admissibility 

162.  The Court notes that this complaint is not manifestly ill-founded 
within the meaning of Article 35 § 3 of the Convention. It further notes that 
it is not inadmissible on any other grounds. It must therefore be declared 
admissible. 

2.  Merits 

163.  Among the principles emerging from the Court’s case-law on 
Article 5 § 4 concerning “persons of unsound mind” are the following: 

(a)  a person of unsound mind who is compulsorily confined in a 
psychiatric institution for an indefinite or lengthy period is in principle 
entitled, at any rate where there is no automatic periodic review of a judicial 
character, to take proceedings “at reasonable intervals” before a court to put 
in issue the “lawfulness” – within the meaning of the Convention – of his 
detention; 
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(b)  Article 5 § 4 requires that the procedure followed have a judicial 
character and give to the individual concerned guarantees appropriate to the 
kind of deprivation of liberty in question; in order to determine whether a 
proceeding provides adequate guarantees, regard must be had to the 
particular nature of the circumstances in which such proceeding takes place; 

(c)  the judicial proceedings referred to in Article 5 § 4 need not always 
be attended by the same guarantees as those required under Article 6 § 1 for 
civil or criminal litigation. Nonetheless, it is essential that the person 
concerned should have access to a court and the opportunity to be heard 
either in person or, where necessary, through some form of representation. 
Special procedural safeguards may prove called for in order to protect the 
interests of persons who, on account of their mental disabilities, are not 
fully capable of acting for themselves (see Megyeri v. Germany, 12 May 
1992, § 22, Series A no. 237-A; also see Stanev, cited above, § 171). 

164.  This is so in cases where the original detention was initially 
authorised by a judicial authority (see X v. the United Kingdom, 
5 November 1981, § 52, Series A no. 46), and it is all the more true in the 
circumstances of the present case, where the applicant’s placement in the 
Kėdainiai Home was initiated by a private individual, namely the 
applicant’s guardian, and decided upon by the municipal and social care 
authorities without any involvement on the part of the courts. 

165.  The Court accepts that the forms of judicial review may vary from 
one domain to another and may depend on the type of the deprivation of 
liberty at issue. It is not within the province of the Court to inquire into what 
would be the best or most appropriate system of judicial review in this 
sphere. However, in the present case the courts were not involved in 
deciding on the applicant’s placement in the Kėdainiai Home at any 
moment or in any form. It appears that, in situations such as the applicant’s, 
Lithuanian law does not provide for automatic judicial review of the 
lawfulness of admitting a person to and keeping him in an institution like 
the Kėdainiai Home. In addition, a review cannot be initiated by the person 
concerned if that person has been deprived of his legal capacity. In sum, the 
applicant was prevented from independently pursuing any legal remedy of a 
judicial character to challenge her continued involuntary institutionalisation. 

166.  The Government claimed that the applicant could have initiated 
legal proceedings through her guardians. However, that remedy was not 
directly accessible to her: the applicant fully depended on her legal 
guardian, her adoptive father, who had requested her placement in the 
Kėdainiai Home in the first place. The Court also observes that the 
applicant’s current legal guardian is the Kėdainiai Home – the same social 
care institution which is responsible for her treatment and, furthermore, the 
same institution which the applicant had complained against on many 
occasions, including in court proceedings. In this context the Court 
considers that where a person capable of expressing a view, despite having 
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been deprived of legal capacity, is deprived of his liberty at the request of 
his guardian, he must be accorded an opportunity of contesting that 
confinement before a court, with separate legal representation. Lastly, as to 
the prospect of an inquiry carried out by the prosecuting authorities, the 
Court shares the applicant’s observation that a prosecutorial inquiry cannot 
as such be regarded as judicial review satisfying the requirements of 
Article 5 § 4 of the Convention (see Shtukaturov, cited above, § 124). 

167.  In the light of the above, the Court dismisses the Government’s 
preliminary objection of abuse of application and holds that there has also 
been a violation of Article 5 § 4 of the Convention. 

V.  ALLEGED VIOLATION OF ARTICLES 3 AND 8 OF THE 
CONVENTION 

168.  Relying on Articles 3 and 8 of the Convention, the applicant 
complained of having been physically restrained on 25 January 2005, when 
she had been tied to a bed in an isolation room, and of the overall standard 
of medical treatment in the Kėdainiai Home. She also argued that she had 
been given poor quality food. 

The Court considers that in the particular circumstances of the present 
case these complaints fall to be examined under Article 3 of the Convention, 
which reads, in so far as relevant as follows: 

“No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment.” 

A.  The parties’ submissions 

169.  The applicant submitted that she had been forced to take 
medication provided by the Kėdainiai Home with little or no information 
about its use. On occasions she had refused medication, but had generally 
acquiesced to its administration because of persistent pressure from the 
staff. The incident of 25 January 2005 had exemplified that pressure at its 
worst, though the coercion is generally less dramatic and persistent. 

170.  The applicant also complained that at the Kėdainiai institution she 
had been given out-of-date products to eat. 

171.  The Government argued that the measures used in respect of the 
applicant had been therapeutic and necessary. Turning to the events of 
25 January 2005, they submitted that the social workers had decided on 
their own to tie down the applicant as they had been afraid for her life. 
Although the exact length of time that the applicant had been tied up for was 
not clear, it could have lasted for only fifteen to thirty minutes and had not 
continued any longer than necessary. During the incident the applicant had 
been forcibly injected with 10 mg of Haloperidol, whilst the average 



 D.D. v. LITHUANIA JUDGMENT 43 

therapeutic dosage of the said medication is 12 mg. Haloperidol is a 
common antipsychotic medicament prescribed for individuals suffering 
from schizophrenia in order to eliminate the symptoms of psychosis. 
According to the generally accepted principles of psychiatry, medical 
necessity had fully justified the treatment in issue. The Government also 
drew the Court’s attention to the prosecutor’s decision of 31 July 2006 to 
discontinue the pre-trial investigation in connection with the applicant’s 
forced restraint. They also noted the absence of any other similar incidents 
at the Kėdainiai Home in respect of the applicant. The Government summed 
up that even if the treatment of the applicant on 25 January 2005 had had 
unpleasant effects, it had not reached the minimum level of severity 
required under Article 3 of the Convention. 

172.  As to the applicant’s complaint that she had been provided poor 
quality food, the Government submitted that although the authorities had 
found out-of-date meat in the Kėdainiai Home, the meat had been frozen 
and had never been used for cooking. A follow-up report of 20 February 
2006 did not contain any evidence that the applicant had complained of 
failure to provide any medical assistance to her in respect of alleged food 
poisoning. For the Government, the applicant’s accusations towards the care 
institution were unsubstantiated and hence manifestly ill-founded. 

B.  The Court’s assessment 

173.  Referring to its settled case-law the Court reiterates that the 
position of inferiority and powerlessness which is typical of patients 
admitted on an involuntary basis to psychiatric hospitals calls for increased 
vigilance in reviewing whether the Convention has been complied with. 
While it is for the medical authorities to decide, on the basis of the 
recognised rules of medical science, on the therapeutic methods to be used, 
if necessary by force, to preserve the physical and mental health of patients 
who are entirely incapable of deciding for themselves and for whom they 
are therefore responsible, such patients nevertheless remain under the 
protection of Article 3, whose requirements permit of derogation. 

The established principles of medicine are admittedly in principle 
decisive in such cases; as a general rule, a measure which is a therapeutic 
necessity cannot be regarded as inhuman or degrading. The Court must 
nevertheless satisfy itself that the medical necessity has been convincingly 
shown to exist (see Herczegfalvy v. Austria, 24 September 1992, § 82, 
Series A no. 244). 

174.  In this case it is above all the applicant’s restraint on 25 January 
2005 which appears worrying. However, the evidence before the Court is 
not sufficient to disprove the Government’s suggestion that, according to 
the psychiatric principles generally accepted at the time, medical necessity 
justified the treatment in issue. Moreover, the applicant’s allegations that the 
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use of restraint measures had been unlawful were dismissed by the 
prosecutors and the Court sees no valid reason to dispute their findings (see 
paragraphs 54-58 above). The Court also notes the Government’s 
affirmation that there were no more similar incidents in the Kėdainiai Home 
in which physical restraint and supplementary medication had been used in 
respect of the applicant. 

175.  Turning to the applicant’s submission of allegedly poor quality 
food and food poisoning, the Court notes with concern that out-of-date meat 
was found at the Kėdainiai Home (see paragraph 63 above). However, that 
fact alone is not sufficient to substantiate the applicant’s accusations of 
inhuman or degrading treatment, as directed towards the Kėdainiai 
institution, to such an extent that an issue under Article 3 of the Convention 
would arise. 

176.  The Court accordingly finds that the above complaints must be 
rejected as being manifestly ill-founded, pursuant to Article 35 §§ 3 and 4 of 
the Convention. 

VI.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

A.  Censorship of correspondence 

177.  The applicant alleged that the Kėdainiai Home had censored her 
correspondence, in breach of Article 8 of the Convention, which reads 
insofar as relevant as follows: 

“1.  Everyone has the right to respect for his private and family life, his home and 
his correspondence. 

2.  There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society 
... for the prevention of disorder or crime, for the protection of health or morals, or for 
the protection of the rights and freedoms of others.” 

1.  The parties’ submissions 

178.  The applicant argued that her correspondence, including that with 
the Court, and her telephone conversations, as illustrated by the incident of 
18 January 2005, had been censored by the Kėdainiai Home. She also 
submitted that she had been denied books and newspapers. 

179.  The Government disputed the applicant’s submissions and argued 
that the residents of the Kėdainiai Home were guaranteed the right to 
receive periodicals and personal correspondence. There were no 
requirements that the residents should send or receive their correspondence 
through the personnel of the facility. 
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180.  As to the particular situation of the applicant, the Government 
underlined that there had been neither stopping nor censorship of any of her 
communications, such as telephone conversations or letters, including those 
with the Court. Such allegations were totally unsubstantiated and there was 
no proof that any acts of interception of communications had occurred. As 
regards the only specified incident involving the telephone call from 
Ms M. Buržinskienė on 18 January 2005, which the applicant had not been 
invited to answer, the Government noted that in the context of a more 
intensified deterioration of the applicant’s health, the Kėdainiai Home 
personnel might have decided not to have the applicant temporarily 
disturbed. Nonetheless, since 2005 the applicant had possessed several of 
her own mobile phones and had used them at her own convenience and 
without hindrance. Furthermore, the applicant had not indicated either the 
addressees of her supposedly intercepted correspondence, or, at least, the 
approximate dates of such letters. Lastly, the Government submitted that the 
Kėdainiai Home had a room with newspapers, periodicals and books, to 
which all the residents, including the applicant, had unrestricted access. 

Relying on the above considerations, the Government argued that the 
applicant’s complaint was manifestly ill-founded. 

2.  The Court’s assessment 

181.  The Court recalls its case-law to the effect that telephone calls 
made from business premises, as well as from the home, may be covered by 
the notions of “private life” and “correspondence” within the meaning of 
Article 8 § 1 (see Halford v. the United Kingdom, 25 June 1997, § 44, 
Reports of Judgments and Decisions 1997-III). Turning to the applicant’s 
situation, it observes that on 18 January 2005 the applicant was indeed 
prevented from receiving a telephone call from Ms Buržinskienė. However, 
taking into account the applicant’s medical diagnosis and the explanations 
provided by the Government, the Court is not ready to hold that on that 
occasion the applicant’s rights under Article 8 were limited more than was 
strictly necessary. The Court also notes that this part of the complaint has 
been raised out of time, as required by Article 35 § 1 of the Convention. 

182.  Furthermore, having examined the materials submitted by the 
parties, the Court finds the applicant’s other complaints in this part of the 
application not sufficiently substantiated and therefore rejects them as being 
manifestly ill-founded, pursuant to Article 35 §§ 3 and 4 of the Convention. 
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B.  Visits 

1.  The parties’ submissions 

183.  The applicant further argued that her ability to build and sustain 
relationships had also been limited due to restrictions placed on her capacity 
to receive visitors and telephone calls. The applicant has had very little 
contact with members of the community outside the facility. Outsiders’ 
visits are generally limited and most visitors may not be received in private. 
The director of the Kėdainiai Home had in the past restricted visits from 
outsiders after the applicant’s institutionalisation, upon a request from her 
guardian. The list of visitors maintained by the Kėdainiai Home showed that 
between 2 August 2004 and 25 December 2006 only the applicant’s 
adoptive father had visited her, with few exceptions. Before the applicant 
got her own mobile phone, she had had to use the facilities provided by the 
institution. At that time, she had only been able to receive calls through the 
Kėdainiai Home’s switchboard. She relied upon the right to respect for 
private and family life under the above-cited Article 8 of the Convention. 

184.  The Government pointed out that the applicant, as with the other 
residents of the Kėdainiai Home, was entitled to unrestricted visits by her 
relatives and her court-appointed guardians. As to other visitors, such 
individuals could visit residents upon having obtained the management’s 
permission, which was required in order to protect the interests and the 
safety of the residents of the institution. 

185.  The Government submitted that the applicant’s adoptive father, as 
her guardian, had requested that the Kėdainiai Home prevent D.G.’s 
negative influence over the applicant and restrict her visits in order to avoid 
the applicant’s destabilisation. Only once on 18 August 2004, in accordance 
with that request and also having the oral consent of the in-house 
psychiatrist, had D.G.’s permission to visit been denied. In that connection, 
the Government also referred to a doctor’s report concerning the negative 
influence of D.G. over the applicant. Relying on the record of visitors to the 
Kėdainiai Home, the Government asserted that, contrary to what had been 
said by the applicant, she had received visitors. In contrast to what had been 
suggested by the applicant, it had not been her relatives, but rather her 
friends who had most often visited her. 

186.  In the light of the above, the Government submitted that the 
applicant’s complaint was manifestly ill-founded. 

2.  The Court’s assessment 

187.  The Court reiterates that Article 8 of the Convention is intended to 
protect individuals from arbitrary interference by the State in their private 
and family life, home and correspondence. The Court does not consider it 
possible or necessary to attempt an exhaustive definition of the notion of 
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“private life”. However, it would be too restrictive to limit the notion to an 
“inner circle” in which the individual may live his own personal life as he 
chooses and to entirely exclude therefrom the outside world not 
encompassed within that circle. Respect for private life must also comprise 
to a certain degree the right to establish and develop relationships with other 
human beings (see Niemietz v. Germany, 16 December 1992, § 29, Series A 
no. 251-B). 

188.  Turning to the applicant’s case, the Court notes that, except for one 
occasion on which D.G. was not allowed to see her on 18 August 2004, the 
applicant has not substantiated her pleas of social isolation and restrictions 
on having people visit her. Even assuming that these matters have been 
raised in time, the Court is not ready to disagree with the Government’s 
suggestion that that single restriction was aimed at the protection of the 
applicant’s mental health and was thus in compliance with the requirements 
of Article 8 of the Convention. 

189.  The applicant complained that by her admission to the Kėdainiai 
Home she had been segregated from society and cut off from social 
networks. Whilst acknowledging that because of her involuntary stay in the 
institution the applicant indeed could have faced certain restrictions in 
contacting others, the Court nonetheless observes that between 2 August 
2004 and 25 December 2006 the applicant received one or more visitors on 
forty-two separate occasions. Of those visits, her friends, relatives and D.G. 
saw the applicant thirty-eight times (see paragraph 31 above). Lastly, the 
applicant had herself admitted that at one point she had got a mobile phone, 
which helped her to maintain contact with the outside world. 

190.  In the light of the foregoing, the Court considers that this part of the 
applicant’s complaint is manifestly ill-founded within the meaning of 
Article 35 § 3 and therefore inadmissible in accordance with Article 35 § 4 
of the Convention. 

VII.  ALLEGED VIOLATION OF ARTICLE 9 OF THE CONVENTION 

191.  The applicant complained that she had been prevented from 
practising her religion whilst resident in the Kėdainiai Home, in breach of 
Article 9 of the Convention. 

192.  The Government submitted that the applicant’s complaint was 
purely abstract in nature. It was not indicated in the applicant’s complaint 
when in particular she had been barred or impeded from practising her 
religion. Pursuant to the Bylaws of the Kėdainiai facility, the residents 
thereof had the right to practise their chosen religion and to attend a place of 
worship. 
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193.  The Court has examined the above complaint as submitted by the 
applicant. However, having regard to all the material in its possession, it 
finds the complaint wholly unsubstantiated and therefore rejects it as being 
manifestly ill-founded, pursuant to Article 35 §§ 3 and 4 of the Convention. 

VIII.  ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION 

194.  Relying upon Article 13 of the Convention, the applicant also 
complained that she had had no effective domestic remedies at her disposal 
to seek redress for the alleged violations of which she had complained to the 
Court. Article 13 of the Convention provides: 

“Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity.” 

A.  The parties’ submissions 

1.  The applicant 

195.  The applicant submitted at the outset that she is a very vulnerable 
individual. She is legally incapacitated with a history of mental health 
problems and has been admitted to a psychiatric institution against her will 
for an indeterminate period. The applicant’s guardian, who has the power to 
take decisions on all her aspects of life, is the care institution itself. In the 
applicant’s view, on account of her vulnerability, Article 13 of the 
Convention required that the State take supplementary measures to make 
sure that she could have benefited from effective remedies for the violations 
of her rights. 

196.  The applicant pointed out that she does not have independent 
standing to initiate any civil proceedings. Only once had she been successful 
in initiating court proceedings, namely those before the Kaunas District 
Court in 2005 concerning the change of guardianship. However, even then it 
had been not possible to pursue that remedy in full, given that the Kaunas 
District Court had decided to refuse the applicant’s request for legal 
assistance on the grounds that she had been represented by her legal 
guardian, who already had a lawyer. 

197.  The applicant further submitted that neither could she exercise her 
right to an effective domestic remedy through other persons. As concerns 
her guardian, who was her legal representative in accordance with the law, 
this remedy had been purely discretionary. More importantly, it was 
difficult to conceive how this remedy could have worked with regard to 
complaints challenging decisions taken by the guardian him, her or itself on 
the applicant’s behalf, such as the decision to hospitalise the applicant in the 
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institution, or the decision by the Kėdainiai Home to restrict visitors’ access 
to the applicant. 

198.  The applicant also argued that she could not effectively act through 
the Social Services Department or the public prosecutor either. As concerns 
the first body, she emphasised the purely discretionary powers of the social 
services department and doubted the impartiality of an institution which had 
to a large degree been responsible for the appointment of her guardians and 
for her hospitalisation in the institution. As concerns the prosecutor, in the 
applicant’s view, his decisions were not binding and, as practice had 
showed, the prosecutor had invariably rejected the applicant’s complaints, 
mostly deferring to the decisions taken by the guardians or the social service 
authorities. 

199.  Lastly, the applicant submitted that decisions to remove 
incapacitation, although theoretically possible, were exceptional. Most 
importantly, the ability to bring an action to restore legal capacity did not 
belong to incapacitated persons themselves, but rather to their guardian. For 
most people, incapacitation is for life. 

2.  The Government 

200.  The Government contested the applicant’s arguments. Whilst 
acknowledging that the applicant had no independent standing in the 
domestic proceedings, the Government contended that she had been able to 
effectively act through her guardian, who had been her legal representative. 
They also pointed to the Kaunas City District Court’s decision of 
7 November 2007 to accept the applicant’s application for change of her 
guardian for examination. For the Government, it could be presumed that 
the district court had reviewed the applicant’s request to reopen the 
proceedings with a high degree of care because of the essence of the 
applicant’s request – appointment of a guardian. Even though the court had 
refused the applicant’s request to have separate legal assistance, that refusal 
had been based on domestic law, pursuant to which a guardian is the legal 
representative of an incapacitated person. Furthermore, the actions of the 
applicant’s guardian had been supervised by the social services authorities, 
thus protecting the interests of the applicant. 

201.  The Government next argued that the protection of the rights and 
interests of the applicant fell within the notion of public interest. Thus the 
applicant had been able to apply to the prosecutor, who, in turn, had been 
entitled to file a civil claim or an administrative complaint. In this context 
the Government referred to the decisions of 3 September 2004 and 31 July 
2006, by which the prosecutors had discontinued the official investigation 
into the complaints about alleged deprivation of liberty of the applicant. 
However, having considered the complaints to be unfounded, the 
prosecutors saw no reason to apply to the domestic courts in order to protect 
the public interest. 
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202.  As to an effective remedy for the applicant to complain of the 
alleged violations of Articles 8 and 9 of the Convention regarding her living 
conditions, the Government contended that, pursuant to the Law on Social 
Services, the applicant could have complained to social care officials, and, 
in the event that they dismissed her complaint, to the courts. Various 
complaints made by the applicant regarding her allegedly inadequate living 
conditions and ill-treatment in the Kėdainiai Home had been investigated by 
a number of municipal officials and interdepartmental panels, which had 
found no violations of the applicant’s rights. Moreover, neither a prosecutor 
nor the applicant’s guardian had ever applied to the courts with a claim for 
damages for any alleged violations of the applicant’s rights. 

In sum, the applicant had had domestic remedies which were effective, 
available in theory and in practice, and capable of providing redress in 
respect of the applicant’s complaints and which had offered reasonable 
prospects of success. 

203.  Lastly, the Government submitted that declaration of the recovery 
of a person’s legal capacity upon the amelioration of his or her mental 
health was quite common practice in Lithuania. Such requests could be 
submitted by a social care institution, acting as a guardian, on its own 
motion. Moreover, a request to annul an incapacitation decision could also 
be lodged by a prosecutor in the public interest. Nonetheless, as regards the 
applicant, the circumstances warranting her incapacitation have never 
disappeared as no amelioration of her mental state has ever been established 
that would give her guardian, be it her adoptive father or the Kėdainiai 
Home, or the prosecutor grounds to apply to a court for the reinstatement of 
her legal capacity. 

B.  The Court’s assessment 

204.  The Court finds that this complaint is linked to the complaints 
submitted under Articles 5 and 6 of the Convention, and it should therefore 
be declared admissible. 

205.  The Court recalls its case-law to the effect that Article 5 § 4 
provides a lex specialis in relation to the more general requirements of 
Article 13 (see Chahal v. the United Kingdom, 15 November 1996, § 126, 
Reports of Judgments and Decisions 1996-V). It also reiterates that the 
requirements of Article 13 are less strict than, and are here absorbed by, 
those of Article 6 (see, among many authorities, Kamasinski v. Austria, 
19 December 1989, § 110, Series A no. 168). The Court further notes that, 
in analysing the fairness of the civil proceedings concerning the applicant’s 
guardianship and the lawfulness of the applicant’s involuntary placement in 
the Kėdainiai Home, it has already taken account of the fact that the 
applicant is deprived of legal capacity and thus is not able to initiate any 
legal proceedings before the domestic courts. When analysing the above 
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complaints, the Court has also noted that the other remedies suggested by 
the Government, be it a possibility to act through her guardians or a request 
by the applicant to complain to a prosecutor or her complaints to the social 
care authorities, have not been proved to be feasible in the applicant’s case. 
This being so, having regard to its conclusions under Articles 5 § 4 and 6 of 
the Convention, the Court does not consider it necessary to re-examine these 
aspects of the case separately through the prism of the “effective remedies” 
requirement of Article 13. 

IX.  OTHER ALLEGED VIOLATIONS OF THE CONVENTION 

206.  Relying upon Article 2 of the Convention, the applicant also 
complained that, due to overmedication, her life is at risk. Relying on 
Article 10 of the Convention, the applicant alleged that one of the reasons 
for her involuntary psychiatric hospitalisation had been her bold poetic 
expression. Finally, without citing any Article of the Convention or its 
Protocols, the applicant complained of a violation of her property rights by 
her State-appointed guardian. 

207.  Having examined the materials submitted by the parties, the Court 
finds that the applicant has not provided sufficient evidence to substantiate 
her claims. It notes that, according to the Government, the applicant had 
received and had had access to newspapers and reading materials (see 
paragraph 180 above). It further observes that the applicant’s complaints as 
to alleged breach of her property rights were dismissed by the prosecutors 
(see paragraph 52 above). The Court therefore rejects this part of the 
application as being manifestly ill-founded, pursuant to Article 35 §§ 3 and 
4 of the Convention. 

208.  Relying upon Article 3 of the Convention, the applicant complained 
of her involuntary hospitalisation and treatment in the Kaunas Psychiatric 
Hospital from 30 June 2004 to 2 August 2004. The Court notes, however, 
that the applicant submitted this complaint on 28 March 2006. Accordingly, 
this part of the application has not been lodged within six months of the 
final effective measure or decision, as required by Article 35 § 1 of the 
Convention. It must therefore be rejected pursuant to Article 35 § 4. 

X.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

209.  Article 41 of the Convention provides: 

“If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party.” 
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A.  Damage 

210.  The applicant claimed 300,000 euros (EUR) in respect of 
non-pecuniary damage. 

211.  The Government submitted that the above claim was wholly 
unsubstantiated. 

212.  The Court notes that it has found a violation of Article 5 § 4 as well 
as a violation of Article 6 § 1 in the present case. As regards the 
non-pecuniary damage already sustained, the Court finds that the violation 
of the Convention has indisputably caused the applicant substantial damage. 
In these circumstances, it considers that the applicant has experienced 
suffering and frustration, for which the mere finding of a violation cannot 
compensate. Making its assessment on an equitable basis, the Court awards 
the applicant EUR 8,000 in respect of non-pecuniary damage. 

B.  Costs and expenses 

213.  The applicant claimed the sum of EUR 16,609.85 for costs and 
expenses before the Court, broken down as follows: EUR 62 for secretarial 
costs; EUR 3,500 in relation to legal fees for preparation of the submissions 
made by the applicant’s lawyer; and EUR 13,047.85 for fees for legal 
advice from Interrights. 

214.  The Government submitted that the sum was excessive. 
215.  The Court notes that the applicant was granted legal aid under the 

Court’s legal aid scheme, under which the sum of EUR 850 has been paid to 
the applicant’s lawyer to cover the submission of the applicant’s 
observations and additional expenses. 

216.  According to the Court’s case-law, an applicant is entitled to 
reimbursement of his costs and expenses only in so far as it has been shown 
that these have been actually and necessarily incurred and are reasonable as 
to quantum. Ruling on an equitable basis and taking into account the sums 
already paid to the applicant by the Council of Europe in legal aid, the Court 
awards the applicant EUR 5,000. 

C.  Default interest 

217.  The Court considers it appropriate that the default interest should 
be based on the marginal lending rate of the European Central Bank, to 
which should be added three percentage points. 
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FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Dismisses the Government’s objection concerning the applicant’s victim 
status; 

 
2.  Joins to the merits the Government’s preliminary objection of abuse of 

application and dismisses it; 
 
3.  Declares the complaints under Article 5 § 1 and 4 (concerning 

involuntary placement in the Kėdainiai Home and the applicant’s 
inability to obtain judicial review of her continuous placement), 
Article 6 § 1 (concerning the proceedings for change of guardianship), 
and Article 13 (concerning the absence of effective remedies) 
admissible, and the remainder of the application inadmissible; 

 
4.  Holds that there has been no violation of Article 5 § 1 of the Convention 

as regards the lawfulness of the applicant’s involuntary placement in the 
Kėdainiai Home; 

 
5.  Holds that there has been a violation of Article 5 § 4 of the Convention 

as regards the applicant’s inability to obtain her release from the 
Kėdainiai Home; 

 
6.  Holds that there has been a violation of Article 6 § 1 of the Convention 

on account the unfairness of the guardianship proceedings; 
 
7.  Holds that there is no need to examine the applicant’s complaint under 

Article 13 of the Convention; 
 
8.  Holds 

(a)  that the respondent State is to pay the applicant, within three months 
from the date on which the judgment becomes final in accordance with 
Article 44 § 2 of the Convention, the following amounts: 

(i)  EUR 8,000 (eight thousand euros) in respect of non-pecuniary 
damage; 
(ii)  EUR 5,000 (five thousand euros) in respect of costs and 
expenses; 
(iii)  any tax that may be chargeable on the above amounts; 

(b)  that from the expiry of the above-mentioned three months until 
settlement simple interest shall be payable on the above amounts at a 
rate equal to the marginal lending rate of the European Central Bank 
during the default period plus three percentage points; 
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9.  Dismisses the remainder of the applicant’s claim for just satisfaction. 

Done in English, and notified in writing on 14 February 2012, pursuant 
to Rule 77 §§ 2 and 3 of the Rules of Court. 

 Stanley Naismith Françoise Tulkens
 Registrar President 
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In the case of Stanev v. Bulgaria, 
The European Court of Human Rights, sitting as a Grand Chamber 

composed of: 
 Nicolas Bratza, President, 
 Jean-Paul Costa, 
 Françoise Tulkens, 
 Josep Casadevall, 
 Nina Vajić, 
 Dean Spielmann, 
 Lech Garlicki, 
 Khanlar Hajiyev, 
 Egbert Myjer, 
 Isabelle Berro-Lefèvre, 
 Luis López Guerra, 
 Mirjana Lazarova Trajkovska, 
 Zdravka Kalaydjieva, 
 Ganna Yudkivska, 
 Vincent A. de Gaetano, 
 Angelika Nußberger, 
 Julia Laffranque, judges, 
and Vincent Berger, Jurisconsult, 

Having deliberated in private on 9 February and 7 December 2011, 
Delivers the following judgment, which was adopted on the 

last-mentioned date: 

PROCEDURE 

1.  The case originated in an application (no. 36760/06) against the 
Republic of Bulgaria lodged with the Court under Article 34 of the 
Convention for the Protection of Human Rights and Fundamental Freedoms 
(“the Convention”) by a Bulgarian national, Mr Rusi Kosev Stanev (“the 
applicant”), on 8 September 2006. 

2.  The applicant, who had been granted legal aid, was represented by 
Ms A. Genova, a lawyer practising in Sofia, and Ms V. Lee and 
Ms L. Nelson, lawyers from the Mental Disability Advocacy Center, a 
non-governmental organisation based in Budapest. The Bulgarian 
Government (“the Government”) were represented by their Agents, 
Ms N. Nikolova and Ms R. Nikolova, of the Ministry of Justice. 

3.  The applicant complained about his placement in a social care home 
for people with mental disorders and his inability to obtain permission to 
leave the home (Article 5 §§ 1, 4 and 5 of the Convention). Relying on 
Article 3, taken alone and in conjunction with Article 13, he further 
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complained about the living conditions in the home. He also submitted that 
he had no access to a court to seek release from partial guardianship 
(Article 6 of the Convention). Lastly, he alleged that the restrictions 
resulting from the guardianship regime, including his placement in the 
home, infringed his right to respect for his private life within the meaning of 
Article 8, taken alone and in conjunction with Article 13 of the Convention. 

4.  The application was allocated to the Fifth Section of the Court 
(Rule 52 § 1 of the Rules of Court). On 29 June 2010, after a hearing on 
admissibility and the merits had been held on 10 November 2009 (Rule 54 
§ 3), it was declared admissible by a Chamber of that Section composed of 
Peer Lorenzen, President, Renate Jaeger, Karel Jungwiert, Rait Maruste, 
Isabelle Berro-Lefèvre, Mirjana Lazarova Trajkovska and Zdravka 
Kalaydjieva, judges, and also of Claudia Westerdiek, Section Registrar. On 
14 September 2010 a Chamber of the same Section, composed of Peer 
Lorenzen, President, Renate Jaeger, Rait Maruste, Mark Villiger, Isabelle 
Berro-Lefèvre, Mirjana Lazarova Trajkovska and Zdravka Kalaydjieva, 
judges, and also of Claudia Westerdiek, Section Registrar, relinquished 
jurisdiction in favour of the Grand Chamber, neither of the parties having 
objected to relinquishment (Article 30 of the Convention and Rule 72). 

5.  The composition of the Grand Chamber was determined in 
accordance with the provisions of Article 26 §§ 4 and 5 of the Convention 
and Rule 24. 

6.  The applicant and the Government each filed written observations on 
the merits. 

7.  In addition, third-party comments were received from the 
non-governmental organisation Interights, which had been given leave by 
the President to intervene in the written procedure (Article 36 § 2 of the 
Convention and Rule 44 § 3). 

8.  A hearing took place in public in the Human Rights Building, 
Strasbourg, on 9 February 2011 (Rule 59 § 3). 

There appeared before the Court: 

(a)  for the Government 
Ms N. NIKOLOVA, Ministry of Justice,  
Ms R. NIKOLOVA, Ministry of Justice, Co-Agents; 

(b)  for the applicant 
Ms A. GENOVA, Counsel, 
Ms V. LEE, 
Ms L. NELSON, Advisers. 

 
The Court heard addresses by them. The applicant was also present. 
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THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

9.  The applicant was born in 1956 in Ruse, where he lived until 
December 2002 and where his half-sister and his father’s second wife, his 
only close relatives, also live. On 20 December 1990 a panel of 
occupational physicians declared him unfit to work. The panel found that as 
a result of having been diagnosed with schizophrenia in 1975, the applicant 
had a 90% degree of disablement but did not require assistance. He is in 
receipt of an invalidity pension on that account. 

A.  The applicant’s placement under partial guardianship and 
placement in a social care home for people with mental disorders 

10.  On an unspecified date in 2000, at the request of the applicant’s two 
relatives, the Ruse regional prosecutor applied to the Ruse Regional Court 
(Окръжен съд) for a declaration of total legal incapacity in respect of the 
applicant. In a judgment of 20 November 2000 the court declared the 
applicant to be partially incapacitated on the ground that he had been 
suffering from simple schizophrenia since 1975 and his ability to manage 
his own affairs and interests and to realise the consequences of his own acts 
had been impaired. The court found that the applicant’s condition was not 
so serious as to warrant a declaration of total incapacity. It observed, in 
particular, that during the period from 1975 to 2000 he had been admitted to 
a psychiatric hospital on several occasions. The court took into account an 
expert medical report produced in the course of the proceedings and 
interviewed the applicant. Furthermore, according to certain other people it 
interviewed, the applicant had sold all his possessions, begged for a living, 
spent all his money on alcohol and became aggressive whenever he drank. 

11.  That judgment was upheld in a judgment of 12 April 2001 by the 
Veliko Tarnovo Court of Appeal (Апелативен съд) on an appeal by the 
applicant, and was subsequently transmitted to the Ruse Municipal Council 
on 7 June 2001 for the appointment of a guardian. 

12.  Since the applicant’s family members had refused to take on any 
guardianship responsibilities, on 23 May 2002 the Municipal Council 
appointed Ms R.P., a council officer, as the applicant’s guardian until 
31 December 2002. 

13.  On 29 May 2002 R.P. asked the Ruse social services to place the 
applicant in a social care home for people with mental disorders. She 
appended to the application form a series of documents including a 
psychiatric diagnosis. The social services drew up a welfare report on the 
applicant, noting on 23 July 2002 that he was suffering from schizophrenia, 
that he lived alone in a small, run-down annexe to his half-sister’s house 
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and that his half-sister and his father’s second wife had stated that they did 
not wish to act as his guardian. The requirements for placement in a social 
care home were therefore deemed to be fulfilled. 

14.  On 10 December 2002 a welfare placement agreement was signed 
between R.P. and the social care home for adults with mental disorders near 
the village of Pastra in the municipality of Rila (“the Pastra social care 
home”), an institution under the responsibility of the Ministry of Labour and 
Social Policy. The applicant was not informed of the agreement. 

15.  Later that day, the applicant was taken by ambulance to the Pastra 
social care home, some 400 km from Ruse. Before the Court, he stated that 
he had not been told why he was being placed in the home or for how long; 
the Government did not dispute this. 

16.  On 14 December 2002, at the request of the director of the Pastra 
social care home, the applicant was registered as having his home address in 
the municipality of Rila. The residence certificate stated that his address had 
been changed for the purpose of his “permanent supervision”. According to 
the most recent evidence submitted in February 2011, the applicant was still 
living in the home at that time. 

17.  On 9 September 2005 the applicant’s lawyer requested the Rila 
Municipal Council to appoint a guardian for her client. In a letter dated 
16 September 2005 she was informed that the Municipal Council had 
decided on 2 February 2005 to appoint the director of the Pastra social care 
home as the applicant’s guardian. 

B.  The applicant’s stay in the Pastra social care home 

1.  Provisions of the placement agreement 
18.  The agreement signed between the guardian R.P. and the Pastra 

social care home on 10 December 2002 (see paragraph 14 above) did not 
mention the applicant’s name. It stated that the home was to provide food, 
clothing, medical services, heating and, obviously, accommodation, in 
return for payment of an amount determined by law. It appears that the 
applicant’s entire invalidity pension was transferred to the home to cover 
that amount. The agreement stipulated that 80% of the sum was to be used 
as payment for the services provided and the remaining 20% put aside for 
personal expenses. According to the information in the case file, the 
applicant’s invalidity pension, as updated in 2008, amounted to 130 
Bulgarian levs (BGN – approximately 65 euros (EUR)). The agreement did 
not specify the duration of the provision of the services in question. 
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2.  Description of the site 
19.  The Pastra social care home is located in an isolated area of the Rila 

mountains in south-western Bulgaria. It is accessible via a dirt track from 
the village of Pastra, the nearest locality 8 km away. 

20.  The home, built in the 1920s, comprises three buildings, where its 
residents, all male, are housed according to the state of their mental health. 
According to a report produced by the Social Assistance Agency in April 
2009, there were seventy-three people living in the home, one was in 
hospital and two had absconded. Among the residents, twenty-three were 
entirely lacking legal capacity, two were partially lacking capacity and the 
others enjoyed full legal capacity. Each building has a yard surrounded by a 
high metal fence. The applicant was placed in block 3 of the home, reserved 
for residents with the least serious health problems, who were able to move 
around the premises and go alone to the nearest village with prior 
permission. 

21.  According to the applicant, the home was decaying, dirty and rarely 
heated in winter, and as a result, he and the other residents were obliged to 
sleep in their coats during winter. The applicant shared a room measuring 
16 square metres with four other residents and the beds were practically side 
by side. He had only a bedside table in which to store his clothes, but he 
preferred to keep them in his bed at night for fear that they might be stolen 
and replaced with old clothes. The home’s residents did not have their own 
items of clothing because clothes were not returned to the same people after 
being washed. 

3.  Diet and hygiene and sanitary conditions 
22.  The applicant asserted that the food provided at the home was 

insufficient and of poor quality. He had no say in the choice of meals and 
was not allowed to help prepare them. 

23.  Access to the bathroom, which was unhealthy and decrepit, was 
permitted once a week. The toilets in the courtyard, which were unhygienic 
and in a very poor state of repair, consisted of holes in the ground covered 
by dilapidated shelters. Each toilet was shared by at least eight people. 
Toiletries were available only sporadically. 

4.  Recent developments 

24.  In their memorial before the Grand Chamber the Government stated 
that renovation work had been carried out in late 2009 in the part of the 
home where the applicant lived, including the sanitary facilities. The home 
now had central heating. The diet was varied and regularly included fruit 
and vegetables as well as meat. Residents had access to television, books 
and games. The State provided them all with clothes. The applicant did not 
dispute these assertions. 
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5.  Journeys undertaken by the applicant 
25.  The home’s management kept hold of the applicant’s identity papers, 

allowing him to leave the home only with special permission from the 
director. He regularly went to the village of Pastra. It appears that during the 
visits he mainly provided domestic help to villagers or carried out tasks at 
the village restaurant. 

26.  Between 2002 and 2006 the applicant returned to Ruse three times 
on leave of absence. Each trip was authorised for a period of about ten days. 
The journey cost BGN 60 (approximately EUR 30), which was paid to the 
applicant by the home’s management. 

27.  Following his first two visits to Ruse, the applicant returned to Pastra 
before the end of his authorised period of leave. According to a statement 
made by the director of the home to the public prosecutor’s office on an 
unspecified date, the applicant came back early because he was unable to 
manage his finances and had no accommodation. 

28.  The third period of leave was authorised from 15 to 25 September 
2006. After the applicant failed to return on the scheduled date, the director 
of the home wrote to the Ruse municipal police on 13 October 2006, asking 
them to search for the applicant and transfer him to Sofia, where employees 
of the home would be able to collect him and take him back to Pastra. On 
19 October 2006 the Ruse police informed the director that the applicant’s 
whereabouts had been discovered but that the police could not transfer him 
because he was not the subject of a wanted notice. He was driven back to 
the social care home on 31 October 2006, apparently by staff of the home. 

6.  Opportunities for cultural and recreational activities 
29.  The applicant had access to a television set, several books and a 

chessboard in a common room at the home until 3 p.m., after which the 
room was kept locked. The room was not heated in winter and the residents 
kept their coats, hats and gloves on when inside. No other social, cultural or 
sports activities were available. 

7.  Correspondence 

30.  The applicant submitted that the staff at the social care home had 
refused to supply him with envelopes for his correspondence and that as he 
did not have access to his own money, he could not buy any either. The staff 
would ask him to give them any sheets of paper he wished to post so that 
they could put them in envelopes and send them off for him. 

8.  Medical treatment 
31.  It appears from a medical certificate of 15 June 2005 (see 

paragraph 37 below) that following his placement in the home in 2002, the 
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applicant was given anti-psychotic medication (carbamazepine (600mg)), 
under the monthly supervision of a psychiatrist. 

32.  In addition, at the Grand Chamber hearing the applicant’s 
representatives stated that their client had been in stable remission since 
2006 and had not undergone any psychiatric treatment in recent years. 

C.  Assessment of the applicant’s social skills during his stay in 
Pastra and conclusions of the psychiatric report drawn up at his 
lawyer’s request 

33.  Once a year, the director of the social care home and the home’s 
social worker drew up evaluation reports on the applicant’s behaviour and 
social skills. The reports indicated that the applicant was uncommunicative, 
preferred to stay on his own rather than join in group activities, refused to 
take his medication and had no close relatives to visit while on leave of 
absence. He was not on good terms with his half-sister and nobody was sure 
whether he had anywhere to live outside the social care home. The reports 
concluded that it was impossible for the applicant to reintegrate into society, 
and set the objective of ensuring that he acquired the necessary skills and 
knowledge for social resettlement and, in the long term, reintegration into 
his family. It appears that he was never offered any therapy to that end. 

34.  The case file indicates that in 2005 the applicant’s guardian asked 
the Municipal Council to grant a social allowance to facilitate his 
reintegration into the community. Further to that request, on 30 December 
2005 the municipal social assistance department carried out a “social 
assessment” (социална оценка) of the applicant, which concluded that he 
was incapable of working, even in a sheltered environment, and had no need 
for training or retraining, and that in those circumstances, he was entitled to 
a social allowance to cover the costs of his transport, subsistence and 
medication. On 7 February 2007 the municipal social assistance department 
granted the applicant a monthly allowance of BGN 16.50 (approximately 
EUR 8). On 3 February 2009 the allowance was increased to BGN 19.50 
(approximately EUR 10). 

35.  In addition, at his lawyer’s request, the applicant was examined on 
31 August 2006 by Dr V.S., a different psychiatrist from the one who 
regularly visited the social care home, and by a psychologist, Ms I.A. The 
report drawn up on that occasion concluded that the diagnosis of 
schizophrenia given on 15 June 2005 (see paragraph 37 below) was 
inaccurate in that the patient did not display all the symptoms of that 
condition. It stated that, although the applicant had suffered from the 
condition in the past, he had not shown any signs of aggression at the time 
of the examination, but rather a suspicious attitude and a slight tendency 
towards “verbal aggression”, that he had not undergone any treatment for 
the condition between 2002 and 2006 and that his health had visibly 
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stabilised. The report noted that no risk of deterioration of his mental health 
had been observed and stated that, in the opinion of the home’s director, the 
applicant was capable of reintegrating into society. 

36.  According to the report, the applicant’s stay in the Pastra social care 
home was very damaging to his health and it was desirable that he should 
leave the home; otherwise, he was at risk of developing “institutionalisation 
syndrome” the longer he stayed there. The report added that it would be 
more beneficial to his mental health and social development to allow him to 
integrate into community life with as few restrictions as possible, and that 
the only aspect to monitor was his tendency towards alcohol abuse, which 
had been apparent prior to 2002. In the view of the experts who had 
examined the applicant, the behaviour of an alcohol-dependent person could 
have similar characteristics to that of a person with schizophrenia; 
accordingly, vigilance was required in the applicant’s case and care should 
be taken not to confuse the two conditions. 

D.  The applicant’s attempts to obtain release from partial 
guardianship 

37.  On 25 November 2004 the applicant, through his lawyer, asked the 
public prosecutor’s office to apply to the Regional Court to have his legal 
capacity restored. On 2 March 2005 the public prosecutor requested the 
Pastra social care home to send him a doctor’s opinion and other medical 
certificates concerning the applicant’s disorders in preparation for a possible 
application to the courts for restoration of his legal capacity. Further to that 
request, the applicant was admitted to a psychiatric hospital from 31 May to 
15 June 2005 for a medical assessment. In a certificate issued on the latter 
date, the doctors attested that the applicant showed symptoms of 
schizophrenia. As his health had not deteriorated since he had been placed 
in the home in 2002, the regime to which he was subject there had remained 
unchanged. He had been on maintenance medication since 2002 under the 
monthly supervision of a psychiatrist. A psychological examination had 
revealed that he was agitated, tense and suspicious. His communication 
skills were poor and he was unaware of his illness. He had said that he 
wanted to leave the home at all costs. The doctors did not express an 
opinion either on his capacity for resettlement or on the need to keep him in 
the Pastra social care home. 

38.  On 10 August 2005 the regional prosecutor refused to bring an 
action for restoration of the applicant’s legal capacity on the grounds that, in 
the opinion of the doctors, the director of the Pastra social care home and 
the home’s social worker, the applicant was unable to cope on his own, and 
that the home, where he could undergo medical treatment, was the most 
suitable place for him to live. The applicant’s lawyer challenged the refusal 
to bring the action, arguing that her client should have the opportunity to 
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assess by himself whether or not, having regard to the living conditions at 
the home, it was in his interests to remain there. She pointed out that the 
enforced continuation of his stay in the home, on the pretext of providing 
him with treatment in his own interests, amounted in practice to a 
deprivation of liberty, a situation that was unacceptable. A person could not 
be placed in an institution without his or her consent. In accordance with the 
legislation in force, anyone under partial guardianship was free to choose 
his or her place of residence, with the guardian’s agreement. The choice of 
residence was therefore not a matter within the competence of the 
prosecution service. Despite those objections, the regional prosecutor’s 
refusal was upheld on 11 October 2005 by the appellate prosecutor, and 
subsequently on 29 November 2005 by the chief public prosecutor’s office 
at the Supreme Court of Cassation. 

39.  On 9 September 2005 the applicant, through his lawyer, asked the 
mayor of Rila to bring a court action for his release from partial 
guardianship. In a letter of 16 September 2005 the mayor of Rila refused his 
request, stating that there was no basis for such an action in view of the 
medical certificate of 15 June 2005, the opinions of the director and the 
social worker and the conclusions reached by the public prosecutor’s office. 
On 28 September 2005 the applicant’s lawyer applied to the Dupnitsa 
District Court for judicial review of the mayor’s decision, under Article 115 
of the Family Code (see paragraph 49 below). In a letter of 7 October 2005 
the District Court stated that since the applicant was partially lacking legal 
capacity, he was required to submit a valid form of authority certifying that 
his lawyer was representing him, and that it should be specified whether his 
guardian had intervened in the procedure. On an unspecified date the 
applicant’s lawyer submitted a copy of the form of authority signed by the 
applicant. She also requested that the guardian join the proceedings as an 
interested party or that an ad hoc representative be appointed. On 
18 January 2006 the court held a hearing at which the representative of the 
mayor of Rila objected that the form of authority was invalid as it had not 
been countersigned by the guardian. The guardian, who was present at the 
hearing, stated that he was not opposed to the applicant’s application, but 
that the latter’s old-age pension was insufficient to meet his needs and that, 
accordingly, the Pastra social care home was the best place for him to live. 

40.  The Dupnitsa District Court gave judgment on 10 March 2006. As to 
the admissibility of the application for judicial review, it held that although 
the applicant had instructed his lawyer to represent him, she was not entitled 
to act on his behalf since the guardian had not signed the form of authority. 
However, it held that the guardian’s endorsement of the application at the 
public hearing had validated all the procedural steps taken by the lawyer, 
and that the application was therefore admissible. As to the merits, the court 
dismissed the application, finding that the guardian had no legitimate 
interest in contesting the mayor’s refusal, given that he could apply 
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independently and directly for the applicant to be released from partial 
guardianship. Since the judgment was not subject to appeal, it became final. 

41.  Lastly, the applicant asserted that he had made several oral requests 
to his guardian to apply for his release from partial guardianship and to 
allow him to leave the home. However, his requests had always been 
refused. 

II.  RELEVANT DOMESTIC LAW AND PRACTICE 

A.  Legal status of persons placed under partial guardianship and 
their representation before the courts 

42.  Section 5 of the Persons and Family Act of 9 August 1949 provides 
that persons who are unable to look after their own interests on account of 
mental illness or mental deficiency must be entirely deprived of legal 
capacity and declared legally incapable. Adults with milder forms of such 
disorders are to be partially incapacitated. Persons who are entirely deprived 
of legal capacity are placed under full guardianship (настойничество), 
whereas those who are partially incapacitated are placed under partial 
guardianship (попечителство – literally “trusteeship”). In accordance with 
sections 4 and 5 of the Act, persons under partial guardianship may not 
perform legal transactions without their guardian’s consent. They may, 
however, carry out ordinary acts forming part of everyday life and have 
access to the resources obtained in consideration for their work. 
Accordingly, the guardian of a partially incapacitated person cannot 
independently perform legal transactions that are binding on that person. 
This means that contracts signed only by the guardian, without the consent 
of the person partially lacking legal capacity, are invalid. 

43.  Under Article 16, paragraph 2, of the Code of Civil Procedure (“the 
CCP”), persons under full guardianship are represented before the courts by 
their guardian. Persons under partial guardianship, however, are entitled to 
take part in court proceedings, but require their guardian’s consent. 
Accordingly, the guardian of a partially incapacitated person does not 
perform the role of a legal representative. The guardian cannot act on behalf 
of the person under partial guardianship, but may express agreement or 
disagreement with the person’s individual transactions (Сталев, Ж., 
Българско гражданско процесуално право, София, 2006 г., стр. 171). In 
particular, a person under partial guardianship may instruct a lawyer 
provided that the form of authority is signed by the guardian (ibid., 
стр. 173). 
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B.  Procedure for placement under partial guardianship 

44.  There are two stages to the procedure for placing a person under 
partial guardianship: the declaration of partial incapacity and the 
appointment of a guardian. 

1.  Declaration of partial incapacity by the courts 

45.  The first stage involves a judicial procedure which at the material 
time was governed by Articles 275-277 of the 1952 CCP, which have been 
reproduced unchanged in Articles 336-340 of the new 2007 CCP. A 
declaration of partial incapacity may be sought by the person’s spouse or 
close relatives, by the public prosecutor or by any other interested party. 
The court reaches its decision after examining the person concerned at a 
public hearing – or, failing that, after forming a first-hand impression of the 
person’s condition – and interviewing the person’s close relatives. If the 
statements thus obtained are insufficient, the court may have recourse to 
other evidence, such as an expert medical assessment. According to 
domestic case-law, an assessment must be ordered where the court is unable 
to conclude from any other information in the file that the request for 
deprivation of legal capacity is unfounded (Решение на ВС № 1538 от 
21.VIII.1961 г. по гр. д. № 5408/61 г.; Решение на ВС № 593 от 
4.III.1967 г. по гр. д. № 3218/1966 г.). 

2.  Appointment of a guardian by the administrative authorities 

46.  The second stage involves an administrative procedure for the 
appointment of a guardian, which at the material time was governed by 
Chapter X (Articles 109-128) of the 1985 Family Code (“the FC”); these 
provisions have been reproduced, with only minor amendments, in 
Articles 153-174 of the new 2009 FC. The administrative stage is conducted 
by an authority referred to as “the guardianship authority”, namely the 
mayor or any other municipal council officer designated by him or her. 

47.  The guardian should preferably be appointed from among the 
relatives of the person concerned who are best able to defend his or her 
interests. 

C.  Review of measures taken by the guardian and possibility of 
replacement 

48.  Measures taken by the guardian are subject to review by the 
guardianship authority. At the authority’s request, the guardian must report 
on his or her activities. If any irregularities are observed, the authority may 
request that they be rectified or may order the suspension of the measures in 
question (see Article 126, paragraph 2, and Article 125 of the 1985 FC, and 
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Article 170 and Article 171, paragraphs 2 and 3, of the 2009 FC). It is 
unclear from domestic law whether persons under partial guardianship may 
apply to the mayor individually or through another party to suspend 
measures taken by the guardian. 

49.  Decisions by the mayor, as the guardianship authority, and any 
refusal by the mayor to appoint a guardian or to take other steps provided 
for in the FC are, for their part, amenable to judicial review. They may be 
challenged by interested parties or the public prosecutor before the district 
court, which gives a final decision on the merits (Article 115 of the 1985 
FC). This procedure allows close relatives to request a change of guardian 
in the event of a conflict of interests (Решение на ВС № 1249 от 
23.XII.1993 г. по гр. д. № 897/93 г.). According to domestic case-law, 
fully incapacitated persons are not among the “interested parties” entitled to 
initiate such proceedings (Определение № 5771 от 11.06.2003 г. на ВАС 
по адм. д. № 9248/2002). There is no domestic case-law showing that a 
partially incapacitated person is authorised to do so. 

50.  Furthermore, the guardianship authority may at any time replace a 
guardian who fails to discharge his or her duties (Article 113 of the 
1985 FC). By Article 116 of the 1985 FC, a person cannot be appointed as a 
guardian where there is a conflict of interests between that person and the 
person under partial guardianship. Article 123 of the 1985 FC provides that 
a deputy guardian is to be appointed where the guardian is unable to 
discharge his or her duties or where there is a conflict of interests. In both 
cases, the guardianship authority may also appoint an ad hoc representative. 

D.  Procedure for restoration of legal capacity 

51.  By virtue of Article 277 of the 1952 CCP, this procedure is similar to 
the partial guardianship procedure. It is open to anyone entitled to apply for 
a person to be placed under partial guardianship, and also to the 
guardianship authority and the guardian. The above-mentioned provision 
has been reproduced in Article 340 of the 2007 CCP. On 13 February 1980 
the Plenary Supreme Court delivered a decision (no. 5/79) aimed at 
clarifying certain questions concerning the procedure for deprivation of 
legal capacity. Paragraph 10 of the decision refers to the procedure for 
restoration of legal capacity and reads as follows: 

“The rules applicable in the procedure for restoration of legal capacity are the same 
as those governing the procedure for deprivation of capacity (Article 277 and 
Article 275, paragraphs 1 and 2, of the CCP). The persons who requested the measure 
or the close relatives are treated as respondent parties in the procedure. There is 
nothing to prevent the party that applied for a person to be deprived of legal capacity 
from requesting the termination of the measure if circumstances have changed. 

Persons under partial guardianship may request, either individually or with the 
consent of their guardian, that the measure be lifted. They may also ask the 
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guardianship authority or the guardianship council to bring an action under 
Article 277 of the CCP in the regional court which deprived them of legal capacity. In 
such cases, they must show that the application is in their interests by producing a 
medical certificate. In the context of such an action, they will be treated as the 
claimant. Where the guardian of a partially incapacitated person, the guardianship 
authority or the guardianship council (in the case of a fully incapacitated person) 
refuses to bring an action for restoration of legal capacity, the incapacitated person 
may ask the public prosecutor to do so (Постановление № 5/79 от 13.II.1980 г., 
Пленум на ВС).” 

52.  In addition, the Government cited a case in which proceedings for 
the review of the legal status of a person entirely deprived of legal capacity 
had been instituted at the guardian’s request and the person had been 
released from guardianship (Решение № 1301 от 12.11.2008 г. на ВКС по 
гр. Д. № 5560/2007 г., V г.о.). 

E.  Validity of contracts signed by representatives of incapacitated 
persons 

53.  Section 26(2) of the Obligations and Contracts Act 1950 provides 
that contracts that are in breach of the law or have been entered into in the 
absence of consent are deemed null and void. 

54.  In accordance with section 27 of the same Act, contracts entered into 
by representatives of persons deprived of legal capacity in breach of the 
applicable rules are deemed voidable. A ground of incurable nullity may be 
raised on any occasion, whereas a ground of voidability may be raised only 
by means of a court action. The right to raise a ground of voidability 
becomes time-barred after a period of three years from the date of release 
from partial guardianship if a guardian is not appointed. In other cases, the 
period in question begins to run from the date on which a guardian is 
appointed (section 32(2), in conjunction with section 115(1)(e), of the 
above-mentioned Act; see also Решение на ВС № 668 от 14.III.1963 г. по 
гр. д. № 250/63 г., I г. о., Решение на Окръжен съд – Стара Загора от 
2.2.2010 г. по т. д. № 381/2009 г. на I състав, Решение на Районен съд 
Стара Загора № 459 от 19.5.2009 г. по гр. д. № 1087/2008). 

F.  Place of residence of legally incapacitated persons 

55.  By virtue of Article 120 and Article 122, paragraph 3, of the 1985 
FC, persons deprived of legal capacity are deemed to reside at the home 
address of their guardian, unless “exceptional reasons” require them to live 
elsewhere. Where the place of residence is changed without the guardian’s 
consent, the guardian may request the district court to order the person’s 
return to the official address. By Article 163, paragraphs 2 and 3, of the 
2009 FC, before reaching a decision in such cases, the court is required to 
interview the person under guardianship. If it finds that there are 
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“exceptional reasons”, it must refuse to order the person’s return and must 
immediately inform the municipal social assistance department so that 
protective measures can be taken. 

56.  The district court’s order may be appealed against to the president of 
the regional court, although its execution cannot be stayed. 

G.  Placement of legally incapacitated persons in social care homes 
for adults with mental disorders 

57.  Under the Social Assistance Act 1998, social assistance is available 
to people who, for medical and social reasons, are incapable of meeting 
their basic needs on their own through work, through their own assets or 
with the help of persons required by law to care for them (section 2 of the 
Act). Social assistance consists of the provision of various financial 
benefits, benefits in kind and social services, including placement in 
specialised institutions. Such benefits are granted on the basis of an 
individual assessment of the needs of the persons concerned and in 
accordance with their wishes and personal choices (section 16(2)). 

58.  By virtue of the implementing regulations for the Social Assistance 
Act 1998 (Правилник за прилагане на Закона за социално подпомагане), 
three categories of institutions are defined as “specialised institutions” for 
the provision of social services: (1) children’s homes (homes for children 
deprived of parental care, homes for children with physical disabilities, 
homes for children with a mental deficiency); (2) homes for adults with 
disabilities (homes for adults with a mental deficiency, homes for adults 
with mental disorders, homes for adults with physical disabilities, homes for 
adults with sensory disorders, homes for adults with dementia), and (3) old 
people’s homes (regulation 36(3)). Social services are provided in 
specialised institutions where it is no longer possible to receive them in the 
community (regulation 36(4)). Under domestic law, placement of a legally 
incapacitated person in a social care home is not regarded as a form of 
deprivation of liberty. 

59.  Similarly, in accordance with Decree no. 4 of 16 March 1999 on the 
conditions for obtaining social services, adopted on 16 March 1999 
(Наредба № 4 за условията и реда за извършване на социални услуги), 
adults with mental deficiencies are placed in specialised social care homes if 
it is impossible to provide them with the necessary medical care in a family 
environment (section 12, point (4), and section 27 of the Decree). 
Section 33(1), point (3), of the Decree provides that when a person is placed 
in a social care home, a medical certificate concerning the person’s state of 
health must be produced. By section 37(1) of the Decree, a placement 
agreement for the provision of social services is signed between the 
specialised institution and the person concerned or his or her legal 
representative, on the basis of a model approved by the Ministry of Labour 
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and Social Policy. The person may be transferred to another home or may 
leave the institution in which he or she has been placed: (1) at his or her 
request or at the request of his or her legal representative, submitted in 
writing to the director of the institution; (2) if there is a change in the state 
of his or her mental and/or physical health such that it no longer 
corresponds to the profile of the home; (3) in the event of failure to pay the 
monthly social-welfare contribution for more than one month; (4) in the 
event of systematic breaches of the institution’s internal rules; or (5) in the 
event of a confirmed addiction to narcotic substances. 

60.  Furthermore, the system governing admission to a psychiatric 
hospital for compulsory medical treatment is set out in the Health Act 2005, 
which replaced the Public Health Act 1973. 

H.  Appointment of an ad hoc representative in the event of a conflict 
of interests 

61.  Article 16, paragraph 6, of the CCP provides that, in the event of a 
conflict of interests between a person being represented and the 
representative, the court is to appoint an ad hoc representative. The 
Bulgarian courts have applied this provision in certain situations involving a 
conflict of interests between minors and their legal representative. Thus, the 
failure to appoint an ad hoc representative has been found to amount to a 
substantial breach of the rules governing paternity proceedings (Решение 
на ВС № 297 от 15.04.1987 г. по гр. д. № 168/87 г., II г. о.), disputes 
between adoptive and biological parents (Решение на ВС № 1381 от 
10.05.1982 г. по гр. д. № 954/82 г., II г. о.) or property disputes (Решение 
№ 643 от 27.07.2000 г. на ВКС по гр. д. № 27/2000 г., II г. о.; 
Определение на ОС – Велико Търново от 5.11.2008 г. по в. ч. гр. д. 
№ 963/2008). 

I.  State liability 

62.  The State and Municipalities Responsibility for Damage Act 1988 
(Закон за отговорността на държавата и общините за вреди – title 
amended in 2006) provides in section 2(1) that the State is liable for damage 
caused to private individuals as a result of a judicial decision ordering 
certain types of detention where the decision has been set aside as having no 
legal basis. 

63.  Section 1(1) of the same Act provides that the State and 
municipalities are liable for damage caused to private individuals and other 
legal entities as a result of unlawful decisions, acts or omissions by their 
own authorities or officials while discharging their administrative duties. 

64.  In a number of decisions, various domestic courts have found this 
provision to be applicable to the damage suffered by prisoners as a result of 
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poor conditions or inadequate medical treatment in prison and have, where 
appropriate, partly or fully upheld claims for compensation brought by the 
persons concerned (реш. от 26.01.2004 г. по гр. д. № 959/2003, ВКС, IV 
г. о. and реш. № 330 от 7.08.2007 г. по гр. д. № 92/2006, ВКС, IV г. о.). 

65.  There are no court decisions in which the above position has been 
found to apply to allegations of poor living conditions in social care homes. 

66.  Moreover, it appears from the domestic courts’ case-law that under 
section 1(1) of the Act in question, anyone whose health has deteriorated 
because bodies under the authority of the Ministry of Health have failed in 
their duty to provide a regular supply of medication may hold the 
administrative authorities liable and receive compensation (реш. № 211 от 
27.05.2008 г. по гр. д. № 6087/2007, ВКС, V г. о.). 

67.  Lastly, the State and its authorities are subject to the ordinary rules 
on tortious liability for other forms of damage resulting, for example, from 
the death of a person under guardianship while absconding from a social 
care home for adults with a mental deficiency, on the ground that the staff 
of the home had failed to discharge their duty of permanent supervision 
(реш. № 693 от 26.06.2009 г. по гр. д. № 8/2009, ВКС, III г. о.). 

J.  Arrest by the police under the Ministry of the Interior Act 2006 

68.  Under this Act, the police are, inter alia, authorised to arrest anyone 
who, on account of severe mental disturbance and through his or her 
conduct, poses a threat to public order or puts his or her own life in manifest 
danger (section 63(1)-(3)). The person concerned may challenge the 
lawfulness of the arrest before a court, which must give an immediate ruling 
(section 63(4)). 

69.  Furthermore, the police’s responsibilities include searching for 
missing persons (section 139(3)). 

K.  Information submitted by the applicant about searches for 
persons who have absconded from social care homes for adults 
with mental disorders 

70.  The Bulgarian Helsinki Committee conducted a survey of police 
stations regarding searches for people who had absconded from social care 
homes of this type. It appears from the survey that there is no uniform 
practice. Some police officers said that when they were asked by employees 
of a home to search for a missing person, they carried out the search and 
took the person to the police station, before informing the home. Other 
officers explained that they searched for the person but, not being 
empowered to perform an arrest, simply notified the staff of the home, who 
took the person back themselves. 
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L.  Statistics submitted by the applicant on judicial proceedings 
concerning deprivation of legal capacity 

71.  The Bulgarian Helsinki Committee obtained statistics from eight 
regional courts on the outcome of proceedings for restoration of legal 
capacity between January 2002 and September 2009. During this period 677 
persons were deprived of legal capacity. Proceedings to restore capacity 
were instituted in thirty-six cases: ten of them ended with the lifting of the 
measure; total incapacitation was changed to partial incapacitation in eight 
cases; the applications were rejected in four cases; the courts discontinued 
the proceedings in seven cases; and the other cases are still pending. 

III.  RELEVANT INTERNATIONAL INSTRUMENTS 

A.  Convention on the Rights of Persons with Disabilities, adopted by 
the United Nations General Assembly on 13 December 2006 
(Resolution A/RES/61/106) 

72.  This Convention entered into force on 3 May 2008. It was signed by 
Bulgaria on 27 September 2007 but has yet to be ratified. The relevant parts 
of the Convention provide: 

Article 12 
Equal recognition before the law 

“1.  States Parties reaffirm that persons with disabilities have the right to recognition 
everywhere as persons before the law. 

2.  States Parties shall recognize that persons with disabilities enjoy legal capacity 
on an equal basis with others in all aspects of life. 

3.  States Parties shall take appropriate measures to provide access by persons with 
disabilities to the support they may require in exercising their legal capacity. 

4.  States Parties shall ensure that all measures that relate to the exercise of legal 
capacity provide for appropriate and effective safeguards to prevent abuse in 
accordance with international human rights law. Such safeguards shall ensure that 
measures relating to the exercise of legal capacity respect the rights, will and 
preferences of the person, are free of conflict of interest and undue influence, are 
proportional and tailored to the person’s circumstances, apply for the shortest time 
possible and are subject to regular review by a competent, independent and impartial 
authority or judicial body. The safeguards shall be proportional to the degree to which 
such measures affect the person’s rights and interests. 

5.  Subject to the provisions of this article, States Parties shall take all appropriate 
and effective measures to ensure the equal right of persons with disabilities to own or 
inherit property, to control their own financial affairs and to have equal access to bank 
loans, mortgages and other forms of financial credit, and shall ensure that persons 
with disabilities are not arbitrarily deprived of their property.” 
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Article 14 
Liberty and security of person 

“1.  States Parties shall ensure that persons with disabilities, on an equal basis with 
others: 

(a) Enjoy the right to liberty and security of person; 

(b) Are not deprived of their liberty unlawfully or arbitrarily, and that any 
deprivation of liberty is in conformity with the law, and that the existence of a 
disability shall in no case justify a deprivation of liberty. 

2.  States Parties shall ensure that if persons with disabilities are deprived of their 
liberty through any process, they are, on an equal basis with others, entitled to 
guarantees in accordance with international human rights law and shall be treated in 
compliance with the objectives and principles of the present Convention, including by 
provision of reasonable accommodation.” 

B.  Recommendation No. R (99) 4 of the Committee of Ministers of 
the Council of Europe on principles concerning the legal 
protection of incapable adults (adopted on 23 February 1999) 

73.  The relevant parts of this Recommendation read as follows: 

Principle 2 – Flexibility in legal response 

“1.  The measures of protection and other legal arrangements available for the 
protection of the personal and economic interests of incapable adults should be 
sufficient, in scope or flexibility, to enable suitable legal response to be made to 
different degrees of incapacity and various situations. 

... 

4.  The range of measures of protection should include, in appropriate cases, those 
which do not restrict the legal capacity of the person concerned.” 

Principle 3 – Maximum reservation of capacity 

“1.  The legislative framework should, so far as possible, recognise that different 
degrees of incapacity may exist and that incapacity may vary from time to time. 
Accordingly, a measure of protection should not result automatically in a complete 
removal of legal capacity. However, a restriction of legal capacity should be possible 
where it is shown to be necessary for the protection of the person concerned. 

2.  In particular, a measure of protection should not automatically deprive the person 
concerned of the right to vote, or to make a will, or to consent or refuse consent to any 
intervention in the health field, or to make other decisions of a personal character at 
any time when his or her capacity permits him or her to do so. ...” 

Principle 6 – Proportionality 

“1.  Where a measure of protection is necessary it should be proportional to the 
degree of capacity of the person concerned and tailored to the individual 
circumstances and needs of the person concerned. 
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2.  The measure of protection should interfere with the legal capacity, rights and 
freedoms of the person concerned to the minimum extent which is consistent with 
achieving the purpose of the intervention. ...” 

Principle 13 – Right to be heard in person 

“The person concerned should have the right to be heard in person in any 
proceedings which could affect his or her legal capacity.” 

Principle 14 – Duration, review and appeal 

“1.  Measures of protection should, whenever possible and appropriate, be of limited 
duration. Consideration should be given to the institution of periodical reviews. 

... 

3.  There should be adequate rights of appeal.” 

C.  Reports on visits to Bulgaria by the European Committee for the 
Prevention of Torture and Inhuman or Degrading Treatment or 
Punishment (CPT) 

1.  The CPT’s report on its visit from 16 to 22 December 2003, 
published on 24 June 2004 

74.  This report outlines the situation of persons placed by the public 
authorities in social care homes for people with mental disorders or mental 
deficiency, which are under the authority of the Ministry of Labour and 
Social Policy. Part II.4 of the report is devoted to the Pastra social care 
home. 

75.  The CPT noted that the home’s official capacity was 105; it had 92 
registered male residents, of whom eighty-six were present at the time of the 
visit. Two residents had absconded and the others were on home leave. 
Some 90% of the residents were suffering from schizophrenia and the 
remainder had a mental deficiency. The majority had spent many years in 
the institution, discharges being quite uncommon. 

76.  According to the CPT’s findings, the premises of the Pastra social 
care home were in a deplorable state of repair and hygiene and the home 
was inadequately heated. 

77.  In particular, the buildings did not have running water. The residents 
washed in cold water in the yard and were often unshaven and dirty. The 
bathroom, to which they had access once a week, was rudimentary and 
dilapidated. 

78.  The toilets, likewise located in the yard, consisted of decrepit 
shelters with holes dug in the ground. They were in an execrable state and 
access to them was dangerous. Furthermore, basic toiletries were rarely 
available. 

79.  The report notes that the provision of food was inadequate. 
Residents received three meals a day, including 750 g of bread. Milk and 
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eggs were never on offer, and fresh fruit and vegetables were rarely 
available. No provision was made for special diets. 

80.  The only form of treatment at the home consisted of the provision of 
medicines. The residents, who were treated as chronic psychiatric patients in 
need of maintenance therapy, were registered as outpatients with a 
psychiatrist in Dupnitsa. The psychiatrist visited the home once every two 
to three months, and also on request. In addition, residents could be taken to 
the psychiatrist – who held weekly surgeries in the nearby town of Rila – if 
changes in their mental condition were observed. All residents underwent a 
psychiatric examination twice a year, which was an occasion for them to 
have their medication reviewed and, if necessary, adjusted. Nearly all 
residents received psychiatric medication, which was recorded on a special 
card and administered by the nurses. 

81.  Apart from the administration of medication, no therapeutic 
activities were organised for residents, who led passive, monotonous lives. 

82.  The CPT concluded that these conditions had created a situation 
which could be said to amount to inhuman and degrading treatment. It 
requested the Bulgarian authorities to replace the Pastra social care home as 
a matter of urgency. In their response of 13 February 2004 the Bulgarian 
authorities acknowledged that the home was not in conformity with 
European care standards. They stated that it would be closed as a priority 
and that the residents would be transferred to other institutions. 

83.  The CPT further observed, in part II.7 of its report, that in most 
cases, placement of people with mental disabilities in a specialised 
institution led to a de facto deprivation of liberty. The placement procedure 
should therefore be surrounded by appropriate safeguards, among them an 
objective medical, and in particular psychiatric, assessment. It was also 
essential that these persons should have the right to bring proceedings by 
which the lawfulness of their placement could be decided speedily by a 
court. The CPT recommended that such a right be guaranteed in Bulgaria 
(see paragraph 52 of the report). 

2.  The CPT’s report on its visit from 10 to 21 September 2006, 
published on 28 February 2008 

84.  In this report the CPT again recommended that provision be made 
for the introduction of judicial review of the lawfulness of placement in a 
social care home (see paragraphs 176-177 of the report). 

85.  It also recommended that efforts be made to ensure that the 
placement of residents in homes for people with mental disorders and/or 
deficiency conformed fully to the letter and spirit of the law. Contracts for 
the provision of social services should specify the legal rights of residents, 
including the possibilities for lodging complaints with an outside authority. 
Furthermore, residents who were incapable of understanding the contracts 
should receive appropriate assistance (see paragraph 178 of the report). 
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86.  Lastly, the CPT urged the Bulgarian authorities to take the necessary 
steps to avoid conflicts of interests arising from the appointment of an 
employee of a social care home as the guardian of a resident of the same 
institution (see paragraph 179 of the report). 

87.  The CPT made a further visit to the Pastra social care home during 
its periodic visit to Bulgaria in October 2010. 

IV.  COMPARATIVE LAW 

A.  Access to a court for restoration of legal capacity 

88.  A comparative study of the domestic law of twenty Council of 
Europe member States indicates that in the vast majority of cases (Croatia, 
Denmark, Estonia, Finland, France, Germany, Greece, Hungary, 
Luxembourg, Monaco, Poland, Portugal, Romania, Slovakia, Sweden, 
Switzerland and Turkey) the law entitles anyone who has been deprived of 
legal capacity to apply directly to the courts for discontinuation of the 
measure. 

89.  In Ukraine, people who have been partially deprived of legal 
capacity may themselves apply for the measure to be lifted; this does not 
apply to those who have been declared fully incapable, who may 
nevertheless challenge before a court any measures taken by their guardian. 

90.  Judicial proceedings for the discontinuation of an order depriving a 
person of legal capacity cannot be instituted directly by the person 
concerned in Latvia (where an application may be made by the public 
prosecutor or the guardianship council) or Ireland. 

B.  Placement of legally incapacitated persons in a specialised 
institution 

91.  A comparative-law study of the legislation of twenty States Parties 
to the Convention shows that there is no uniform approach in Europe to the 
question of placement of legally incapacitated persons in specialised 
institutions, particularly as regards the authority competent to order the 
placement and the guarantees afforded to the person concerned. It may 
nevertheless be observed that in some countries (Austria, Estonia, Finland, 
France, Germany, Greece, Poland, Portugal and Turkey) the decision to 
place a person in a home on a long-term basis against his or her will is taken 
directly or approved by a judge. 

92.  Other legal systems (Belgium, Denmark, Hungary, Ireland, Latvia, 
Luxembourg, Monaco and the United Kingdom) authorise the guardian, 
close relatives or the administrative authorities to decide on placement in a 
specialised institution without a judge’s approval being necessary. It also 
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appears that in all the above-mentioned countries, the placement is subject 
to a number of substantive requirements, relating in particular to the 
person’s health, the existence of a danger or risk and/or the production of 
medical certificates. In addition, the obligation to interview or consult the 
person concerned on the subject of the placement, the setting of a time-limit 
by law or by the courts for the termination or review of the placement, and 
the possibility of legal assistance are among the safeguards provided in 
several national legal systems. 

93.  In certain countries (Denmark, Estonia, Germany, Greece, Hungary, 
Ireland, Latvia, Poland, Slovakia, Switzerland and Turkey) the possibility of 
challenging the initial placement order before a judicial body is available to 
the person concerned without requiring the guardian’s consent. 

94.  Lastly, several States (Denmark, Estonia, Finland, Germany, Greece, 
Ireland, Latvia, Poland, Switzerland and Turkey) directly empower the 
person concerned to apply periodically for judicial review of the lawfulness 
of the continued placement. 

95.  It should also be noted that many countries’ laws on legal capacity or 
placement in specialised institutions have recently been amended (Austria: 
2007; Denmark: 2007; Estonia: 2005; Finland: 1999; France: 2007; 
Germany: 1992; Greece: 1992; Hungary: 2004; Latvia: 2006; Poland: 2007; 
Ukraine: 2000; United Kingdom: 2005) or are in the process of amendment 
(Ireland). These legislative reforms are designed to increase the legal 
protection of persons lacking legal capacity by affording them either the 
right of direct access to court for a review of their status or additional 
safeguards when they are placed in specialised institutions against their will. 

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 5 § 1 OF THE CONVENTION 

96.  The applicant submitted that his placement in the Pastra social care 
home was in breach of Article 5 § 1 of the Convention. 

Article 5 § 1 provides: 
“1.  Everyone has the right to liberty and security of person. No one shall be 

deprived of his liberty save in the following cases and in accordance with a procedure 
prescribed by law: 

(a)  the lawful detention of a person after conviction by a competent court; 

(b)  the lawful arrest or detention of a person for non-compliance with the lawful 
order of a court or in order to secure the fulfilment of any obligation prescribed by 
law; 

(c)  the lawful arrest or detention of a person effected for the purpose of bringing 
him before the competent legal authority on reasonable suspicion of having 
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committed an offence or when it is reasonably considered necessary to prevent his 
committing an offence or fleeing after having done so; 

(d)  the detention of a minor by lawful order for the purpose of educational 
supervision or his lawful detention for the purpose of bringing him before the 
competent legal authority; 

(e)  the lawful detention of persons for the prevention of the spreading of infectious 
diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants; 

(f)  the lawful arrest or detention of a person to prevent his effecting an unauthorised 
entry into the country or of a person against whom action is being taken with a view 
to deportation or extradition.” 

A.  Preliminary remarks 

97.  The Grand Chamber observes that the Government maintained 
before it the objection they raised before the Chamber alleging failure to 
exhaust domestic remedies in respect of the complaint under Article 5 § 1. 

98.  The objection was based on the following arguments. Firstly, the 
applicant could at any time have applied personally to a court for restoration 
of his legal capacity, under Article 277 of the CCP, and release from 
guardianship would have allowed him to leave the home of his own accord. 
Secondly, his close relatives had not availed themselves of the possibility 
open to some of them, under Articles 113 and 115 of the FC, of asking the 
guardianship authority to replace his guardian. According to the 
Government, in the event of a refusal the applicants’ relatives could have 
applied to a court, which would have considered the merits of the request 
and, if appropriate, appointed a new guardian, who would then have been 
able to terminate the placement agreement. The Government also submitted 
in substance that the applicant’s close relatives could have challenged the 
contract signed between the guardian R.P. and the Pastra social care home. 
Lastly, they indicated that the applicant himself could have requested the 
guardianship authority to appoint an ad hoc representative on account of his 
alleged conflict of interests with his guardian, with a view to requesting to 
leave the institution and establish his home elsewhere (Article 123, 
paragraph 1, of the FC). 

99.  The Grand Chamber observes that in its admissibility decision of 
29 June 2010 the Chamber found that this objection raised questions that 
were closely linked to those arising in relation to the applicant’s complaint 
under Article 5 § 4 and therefore joined the objection to its examination of 
the merits under that provision. 

100.  In addition, finding that the question whether there had been a 
“deprivation of liberty” within the meaning of Article 5 § 1 in the present 
case was closely linked to the merits of the complaint under that provision, 
the Chamber likewise joined that issue to its examination of the merits. The 
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Grand Chamber sees no reason to call into question the Chamber’s findings 
on these issues. 

B.  Whether the applicant was deprived of his liberty within the 
meaning of Article 5 § 1 

1.  The parties’ submissions 

(a)  The applicant 

101.  The applicant contended that although under domestic law, 
placement of people with mental disorders in a social care institution was 
regarded as “voluntary”, his transfer to the Pastra social care home 
constituted a deprivation of liberty. He maintained that, as in the case of 
Storck v. Germany (no. 61603/00, ECHR 2005-V), the objective and 
subjective elements of detention were present in his case. 

102.  With regard to the nature of the measure, the applicant submitted 
that living in a social care home in a remote mountain location amounted to 
physical isolation from society. He could not have chosen to leave on his 
own initiative since, having no identity papers or money, he would soon 
have faced the risk of being stopped by the police for a routine check, a 
widespread practice in Bulgaria. 

103.  Absences from the social care home were subject to permission. 
The distance of approximately 420 km between the institution and his home 
town and the fact that he had no access to his invalidity pension had made it 
impossible for him to travel to Ruse any more than three times. The 
applicant further submitted that he had been denied permission to travel on 
many other occasions by the home’s management. He added that, in 
accordance with a practice with no legal basis, residents who left the 
premises for longer than the authorised period were treated as fugitives and 
were searched for by the police. He stated in that connection that on one 
occasion the police had arrested him in Ruse and that, although they had not 
taken him back to the home, the fact that the director had asked for him to 
be located and transferred back had amounted to a decisive restriction on his 
right to personal liberty. He stated that he had been arrested and detained by 
the police pending the arrival of staff from the home to collect him, without 
having been informed of the grounds for depriving him of his liberty. Since 
he had been transferred back under duress, it was immaterial that those 
involved had been employees of the home. 

104.  The applicant further noted that his placement in the home had 
already lasted more than eight years and that his hopes of leaving one day 
were futile, as the decision had to be approved by his guardian. 

105.  As to the consequences of his placement, the applicant highlighted 
the severity of the regime to which he was subject. His occupational 
activities, treatment and movements had been subject to thorough and 
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practical supervision by the home’s employees. He had been required to 
follow a strict daily routine, getting up, going to bed and eating at set times. 
He had had no free choice as to his clothing, the preparation of his meals, 
participation in cultural events or the development of relations with other 
people, including intimate relationships as the home’s residents were all 
men. He had been allowed to watch television in the morning only. 
Accordingly, his stay in the home had caused a perceptible deterioration in 
his well-being and the onset of institutionalisation syndrome, in other words 
the inability to reintegrate into the community and lead a normal life. 

106.  With regard to the subjective element, the applicant submitted that 
his situation differed from that examined in H.M. v. Switzerland 
(no. 39187/98, ECHR 2002-II), in which the applicant had consented to her 
placement in a nursing home. He himself had never given such consent. His 
guardian at the time, Ms R.P. (see paragraph 12 above), had not consulted 
him on the placement and, moreover, he did not even know her; nor had he 
been informed of the existence of the placement agreement of 10 December 
2002 (see paragraph 14 above), which he had never signed. Those 
circumstances reflected a widespread practice in Bulgaria whereby once 
people were deprived of legal capacity, even partially, they were deemed 
incapable of expressing their wishes. In addition, it was clear from the 
medical documents that the applicant’s desire to leave the home had been 
interpreted not as a freely expressed wish, but rather as a symptom of his 
mental illness. 

107.  Lastly, in the case of H.M. v. Switzerland (cited above) the 
authorities had based their decision to place the applicant in a nursing home 
on a thorough examination showing that the living conditions in her own 
home had severely deteriorated as a result of her lack of cooperation with a 
social welfare authority. By contrast, the applicant in the present case had 
never been offered and had never refused alternative social care at home. 

(b)  The Government 

108.  In their written observations before the Chamber, the Government 
accepted that the circumstances of the case amounted to a “deprivation of 
liberty” within the meaning of Article 5 § 1 of the Convention. However, at 
the hearing and in the proceedings before the Grand Chamber, they 
contended that Article 5 was not applicable. They observed in that 
connection that the applicant had not been compulsorily admitted to a 
psychiatric institution by the public authorities under the Public Health Act, 
but had been housed in a social care home at his guardian’s request, on the 
basis of a civil-law agreement and in accordance with the rules on social 
assistance. Thus, persons in need of assistance, including those with mental 
disorders, could request various social and medical services, either directly 
or through their representatives, under the Social Assistance Act 1998 (see 
paragraphs 57-60 above). Homes for adults with mental disorders offered a 
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wide range of services of this kind and placement in such institutions could 
not be seen as a deprivation of liberty. 

109.  As to the particular circumstances of the case, the Government 
emphasised that the applicant had never expressly and consciously objected 
to his placement in the home, and it could not therefore be concluded that 
the measure had been involuntary. Furthermore, he had been free to leave 
the home at any time. 

110.  In addition, the applicant had been encouraged to work in the 
village restaurant to the best of his abilities and had been granted leave of 
absence on three occasions. The reason why he had twice returned from 
Ruse before the end of his authorised period of leave (see paragraph 27 
above) was his lack of accommodation. The Government further submitted 
that the applicant had never been brought back to the home by the police. 
They acknowledged that in September 2006 the director had been obliged to 
ask the police to search for him because he had not come back (see 
paragraph 28 above). However, it was clear from the case of Dodov 
v. Bulgaria (no. 59548/00, 17 January 2008) that the State had a positive 
obligation to take care of people housed in social care homes. In the 
Government’s submission, the steps taken by the director had formed part 
of this duty of protection. 

111.  The Government further observed that the applicant had lacked 
legal capacity and had not had the benefit of a supportive family 
environment, accommodation or sufficient resources to lead an independent 
life. Referring in that connection to the judgments in H.M. v. Switzerland 
(cited above) and Nielsen v. Denmark (28 November 1988, Series A 
no. 144), they submitted that the applicant’s placement in the home was 
simply a protective measure taken in his interests alone and constituted an 
appropriate response to a social and medical emergency; such a response 
could not be viewed as involuntary. 

(c)  The third party 

112.  Interights made the following general observations. It stated that it 
had carried out a survey of practices regarding placement of people with 
mental disorders in specialised institutions in central and east European 
countries. According to the conclusions of the survey, in most cases 
placement in such institutions could be regarded as amounting to a de facto 
deprivation of liberty. 

113.  Social care homes were often located in rural or mountainous areas 
which were not easily accessible. Where they were situated near urban 
areas, they were surrounded by high walls or fences and the gates were kept 
locked. As a rule, residents were able to leave the premises only with the 
express permission of the director of the home, and for a limited period. In 
cases of unauthorised leave, the police had the power to search for and 
return the persons concerned. The same restrictive regime applied to all 
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residents, without any distinction according to legal status – whether they 
had full, partial or no legal capacity – and in the view of Interights, this was 
a decisive factor. No consideration at all was given to whether the 
placement was voluntary or involuntary. 

114.  Regarding the analysis of the subjective aspect of the placement, 
Interights submitted that the consent of the persons concerned was a matter 
requiring careful attention. Thorough efforts should be made to ascertain 
their true wishes, notwithstanding any declaration of legal incapacity that 
might have been made in their case. Interights contended that in reality, 
when faced with a choice between a precarious, homeless existence and the 
relative security offered by a social care home, incapable persons in central 
and east European countries might opt for the latter solution, simply 
because no alternative services were offered by the State’s social welfare 
system. That did not mean, however, that the persons concerned could be 
said to have freely consented to the placement. 

2.  The Court’s assessment 

(a)  General principles 

115.  The Court reiterates that the difference between deprivation of 
liberty and restrictions on liberty of movement, the latter being governed by 
Article 2 of Protocol No. 4, is merely one of degree or intensity, and not one 
of nature or substance. Although the process of classification into one or 
other of these categories sometimes proves to be no easy task in that some 
borderline cases are a matter of pure opinion, the Court cannot avoid 
making the selection upon which the applicability or inapplicability of 
Article 5 depends (see Guzzardi v. Italy, 6 November 1980, §§ 92-93, 
Series A no. 39). In order to determine whether someone has been deprived 
of his liberty, the starting point must be his concrete situation and account 
must be taken of a whole range of criteria such as the type, duration, effects 
and manner of implementation of the measure in question (see Storck, cited 
above, § 71, and Guzzardi, cited above, § 92). 

116.  In the context of deprivation of liberty on mental-health grounds, 
the Court has held that a person could be regarded as having been 
“detained” even during a period when he was in an open hospital ward with 
regular unescorted access to the unsecured hospital grounds and the 
possibility of unescorted leave outside the hospital (see Ashingdane v. the 
United Kingdom, 28 May 1985, § 42, Series A no. 93). 

117.  Furthermore, in relation to the placement of mentally disordered 
persons in an institution, the Court has held that the notion of deprivation of 
liberty does not only comprise the objective element of a person’s 
confinement in a particular restricted space for a not negligible length of 
time. A person can only be considered to have been deprived of his liberty 
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if, as an additional subjective element, he has not validly consented to the 
confinement in question (see Storck, cited above, § 74). 

118.  The Court has found that there was a deprivation of liberty in 
circumstances such as the following: (a) where the applicant, who had been 
declared legally incapable and admitted to a psychiatric hospital at his legal 
representative’s request, had unsuccessfully attempted to leave the hospital 
(see Shtukaturov v. Russia, no. 44009/05, § 108, 27 March 2008); (b) where 
the applicant had initially consented to her admission to a clinic but had 
subsequently attempted to escape (see Storck, cited above, § 76); and 
(c) where the applicant was an adult incapable of giving his consent to 
admission to a psychiatric institution which, nonetheless, he had never 
attempted to leave (see H.L. v. the United Kingdom, no. 45508/99, §§ 89-94, 
ECHR 2004-IX). 

119.  The Court has also held that the right to liberty is too important in 
a democratic society for a person to lose the benefit of Convention 
protection for the single reason that he may have given himself up to be 
taken into detention (see De Wilde, Ooms and Versyp v. Belgium, 18 June 
1971, §§ 64-65, Series A no. 12), especially when it is not disputed that that 
person is legally incapable of consenting to, or disagreeing with, the 
proposed action (see H.L. v. the United Kingdom, cited above, § 90). 

120.  In addition, the Court has had occasion to observe that the first 
sentence of Article 5 § 1 must be construed as laying down a positive 
obligation on the State to protect the liberty of those within its jurisdiction. 
Otherwise, there would be a sizeable gap in the protection from arbitrary 
detention, which would be inconsistent with the importance of personal 
liberty in a democratic society. The State is therefore obliged to take 
measures providing effective protection of vulnerable persons, including 
reasonable steps to prevent a deprivation of liberty of which the authorities 
have or ought to have knowledge (see Storck, cited above, § 102). Thus, 
having regard to the particular circumstances of the cases before it, the 
Court has held that the national authorities’ responsibility was engaged as a 
result of detention in a psychiatric hospital at the request of the applicant’s 
guardian (see Shtukaturov, cited above) and detention in a private clinic (see 
Storck, cited above). 

(b)  Application of these principles in the present case 

121.  The Court observes at the outset that it is unnecessary in the present 
case to determine whether, in general terms, any placement of a legally 
incapacitated person in a social care institution constitutes a “deprivation of 
liberty” within the meaning of Article 5 § 1. In some cases, the placement is 
initiated by families who are also involved in the guardianship arrangements 
and is based on civil-law agreements signed with an appropriate social care 
institution. Accordingly, any restrictions on liberty in such cases are the 
result of actions by private individuals and the authorities’ role is limited to 
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supervision. The Court is not called upon in the present case to rule on the 
obligations that may arise under the Convention for the authorities in such 
situations. 

122.  It observes that there are special circumstances in the present case. 
No members of the applicant’s family were involved in his guardianship 
arrangements, and the duties of guardian were assigned to a State official 
(Ms R.P.), who negotiated and signed the placement agreement with the 
Pastra social care home without any contact with the applicant, whom she 
had in fact never met. The placement agreement was implemented in a 
State-run institution by the social services, which likewise did not interview 
the applicant (see paragraphs 12-15 above). The applicant was never 
consulted about his guardian’s choices, even though he could have 
expressed a valid opinion and his consent was necessary in accordance with 
the Persons and Family Act 1949 (see paragraph 42 above). That being so, 
he was not transferred to the Pastra social care home at his request or on the 
basis of a voluntary private-law agreement on admission to an institution to 
receive social assistance and protection. The Court considers that the 
restrictions complained of by the applicant are the result of various steps 
taken by public authorities and institutions through their officials, from the 
initial request for his placement in an institution and throughout the 
implementation of the relevant measure, and not of acts or initiatives by 
private individuals. Although there is no indication that the applicant’s 
guardian acted in bad faith, the above considerations set the present case 
apart from Nielsen (cited above), in which the applicant’s mother committed 
her son, a minor, to a psychiatric institution in good faith, which prompted 
the Court to find that the measure in question entailed the exercise of 
exclusive custodial rights over a child who was not capable of expressing a 
valid opinion. 

123.  The applicant’s placement in the social care home can therefore be 
said to have been attributable to the national authorities. It remains to be 
determined whether the restrictions resulting from that measure amounted to 
a “deprivation of liberty” within the meaning of Article 5. 

124.  With regard to the objective aspect, the Court observes that the 
applicant was housed in a block which he was able to leave, but emphasises 
that the question whether the building was locked is not decisive (see 
Ashingdane, cited above, § 42). While it is true that the applicant was able 
to go to the nearest village, he needed express permission to do so (see 
paragraph 25 above). Moreover, the time he spent away from the home and 
the places where he could go were always subject to controls and 
restrictions. 

125.  The Court further notes that between 2002 and 2009 the applicant 
was granted leave of absence for three short visits (of about ten days) to 
Ruse (see paragraphs 26-28 above). It cannot speculate as to whether he 
could have made more frequent visits had he asked to do so. Nevertheless, it 
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observes that such leave of absence was entirely at the discretion of the 
home’s management, who kept the applicant’s identity papers and 
administered his finances, including transport costs (see paragraphs 25-26 
above). Furthermore, it would appear to the Court that the home’s location 
in a mountain region far away from Ruse (some 400 km) made any journey 
difficult and expensive for the applicant in view of his income and his 
ability to make his own travel arrangements. 

126.  The Court considers that this system of leave of absence and the 
fact that the management kept the applicant’s identity papers placed 
significant restrictions on his personal liberty. 

127.  Moreover, it is not disputed that when the applicant did not return 
from leave of absence in 2006, the home’s management asked the Ruse 
police to search for and return him (see paragraph 28 above). The Court can 
accept that such steps form part of the responsibilities assumed by the 
management of a home for people with mental disorders towards its 
residents. It further notes that the police did not escort the applicant back 
and that he has not proved that he was arrested pending the arrival of staff 
from the home. Nevertheless, since his authorised period of leave had 
expired, the staff returned him to the home without regard for his wishes. 

128.  Accordingly, although the applicant was able to undertake certain 
journeys, the factors outlined above lead the Court to consider that, contrary 
to what the Government maintained, he was under constant supervision and 
was not free to leave the home without permission whenever he wished. 
With reference to the Dodov case (cited above), the Government maintained 
that the restrictions in issue had been necessary in view of the authorities’ 
positive obligations to protect the applicant’s life and health. The Court 
notes that in the above-mentioned case, the applicant’s mother suffered 
from Alzheimer’s disease and that, as a result, her memory and other mental 
capacities had progressively deteriorated, to the extent that the nursing 
home staff had been instructed not to leave her unattended. In the present 
case, however, the Government have not shown that the applicant’s state of 
health was such as to put him at immediate risk, or to require the imposition 
of any special restrictions to protect his life and limb. 

129.  As regards the duration of the measure, the Court observes that it 
was not specified and was thus indefinite since the applicant was listed in 
the municipal registers as having his permanent address at the home, where 
he still remains (having lived there for more than eight years). This period is 
sufficiently lengthy for him to have felt the full adverse effects of the 
restrictions imposed on him. 

130.  As to the subjective aspect of the measure, it should be noted that, 
contrary to the requirements of domestic law (see paragraph 42 above), the 
applicant was not asked to give his opinion on his placement in the home 
and never explicitly consented to it. Instead, he was taken to Pastra by 
ambulance and placed in the home without being informed of the reasons 
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for or duration of that measure, which had been taken by his officially 
assigned guardian. The Court observes in this connection that there are 
situations where the wishes of a person with impaired mental faculties may 
validly be replaced by those of another person acting in the context of a 
protective measure and that it is sometimes difficult to ascertain the true 
wishes or preferences of the person concerned. However, the Court has 
already held that the fact that a person lacks legal capacity does not 
necessarily mean that he is unable to comprehend his situation (see 
Shtukaturov, cited above, § 108). In the present case, domestic law attached 
a certain weight to the applicant’s wishes and it appears that he was well 
aware of his situation. The Court notes that, at least from 2004, the 
applicant explicitly expressed his desire to leave the Pastra social care 
home, both to psychiatrists and through his applications to the authorities to 
have his legal capacity restored and to be released from guardianship (see 
paragraphs 37-41 above). 

131.  These factors set the present case apart from H.M. v. Switzerland 
(cited above), in which the Court found that there had been no deprivation 
of liberty as the applicant had been placed in a nursing home purely in her 
own interests and, after her arrival there, had agreed to stay. In that 
connection the Government have not shown that in the present case, on 
arrival at the Pastra social care home or at any later date, the applicant 
agreed to stay there. That being so, the Court is not convinced that the 
applicant consented to the placement or accepted it tacitly at a later stage 
and throughout his stay. 

132.  Having regard to the particular circumstances of the present case, 
especially the involvement of the authorities in the decision to place the 
applicant in the home and its implementation, the rules on leave of absence, 
the duration of the placement and the applicant’s lack of consent, the Court 
concludes that the situation under examination amounts to a deprivation of 
liberty within the meaning of Article 5 § 1 of the Convention. Accordingly, 
that provision is applicable. 

C.  Whether the applicant’s placement in the Pastra social care home 
was compatible with Article 5 § 1 

1.  The parties’ submissions 

(a)  The applicant 

133.  The applicant submitted that, since he had not consented to his 
placement in the Pastra social care home and had not signed the agreement 
drawn up between his guardian and the home, the agreement was in breach 
of the Persons and Family Act. He added that he had not been informed of 
the agreement’s existence at the time of his placement and that he had 
remained unaware of it for a long time afterwards. Nor had he had any 
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opportunity to challenge this step taken by his guardian. Although the 
guardian had been required by Article 126 of the Family Code to report on 
her activities to the guardianship authority (the mayor), the latter was not 
empowered to take any action against her. Furthermore, no report had ever 
been drawn up in respect of the applicant, and his guardians had never been 
called to account for that shortcoming. 

134.  The applicant further argued that his placement in a home for 
people with mental disorders did not fall within any of the grounds on 
which deprivation of liberty could be justified for the purposes of Article 5. 
The measure in question had not been justified by the need to ensure public 
safety or by the inability of the person concerned to cope outside the 
institution. In support of that contention, the applicant argued that the 
director of the home had deemed him capable of integrating into the 
community and that attempts had been made to bring him closer to his 
family, albeit to no avail. Accordingly, the authorities had based their 
decision to place him in the home on the simple fact that his family were not 
prepared to take care of him and he needed social assistance. They had not 
examined whether the necessary assistance could be provided through 
alternative measures that were less restrictive of his personal liberty. Such 
measures were, moreover, quite conceivable since Bulgarian legislation 
made provision for a wide range of social services, such as personal 
assistance, social rehabilitation centres and special allowances and pensions. 
The authorities had thus failed to strike a fair balance between the 
applicant’s social needs and his right to liberty. It would be arbitrary, and 
contrary to the purpose of Article 5, for detention to be based on purely 
social considerations. 

135.  Should the Court take the view that the placement fell within the 
scope of Article 5 § 1 (e), by which persons of unsound mind could be 
deprived of their liberty, the applicant submitted that the national authorities 
had not satisfied the requirements of that provision. In the absence of a 
recent psychiatric assessment, it was clear that his placement in the home 
had not pursued the aim of providing him with medical treatment and had 
been based solely on medical documents produced in the context of the 
proceedings for his legal incapacitation. The documents had been issued 
approximately a year and a half beforehand and had not strictly concerned 
his placement in an institution for people with mental disorders. Relying on 
Varbanov v. Bulgaria (no. 31365/96, § 47, ECHR 2000-X), the applicant 
stated that he had been placed in the Pastra social care home without having 
undergone any assessment of his mental health at that time. 

(b)  The Government 

136.  The Government submitted that the applicant’s placement in the 
home complied with domestic law as the guardian had signed an agreement 
whereby the applicant was to receive social services in his own interests. 
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She had therefore acted in accordance with her responsibilities and had 
discharged her duty to protect the person under partial guardianship. 

137.  Bearing in mind that the sole purpose of the placement had been to 
provide the applicant with social services under the Social Assistance Act 
and not to administer compulsory medical treatment, the Government 
submitted that this measure was not governed by Article 5 § 1 (e) of the 
Convention. In that connection, the authorities had taken into account his 
financial and family situation, that is to say, his lack of resources and the 
absence of close relatives able to assist him on a day-to-day basis. 

138.  The Government noted at the same time that the applicant could in 
any event be regarded as a “person of unsound mind” within the meaning of 
Article 5 § 1 (e). The medical assessment carried out during the proceedings 
for his legal incapacitation in 2000 showed clearly that he was suffering 
from mental disorders and that it was therefore legitimate for the authorities 
to place him in an institution for people with similar problems. Lastly, 
relying on the Ashingdane judgment (cited above, § 44), the Government 
submitted that there was an adequate link between the reason given for the 
placement, namely the applicant’s state of health, and the institution in 
which he had been placed. Accordingly, they contended that the measure in 
issue had not been in breach of Article 5 § 1 (e). 

(c)  The third party 

139.  On the basis of the study referred to in paragraphs 112-114 above, 
Interights submitted that in central and east European countries, the 
placement of mentally disordered persons in a social care home was viewed 
solely in terms of social protection and was governed by contractual law. 
Since such placements were not regarded as a form of deprivation of liberty 
under domestic law, the procedural safeguards available in relation to 
involuntary psychiatric confinement were not applicable. 

140.  Interights contended that situations of this nature were comparable 
to that examined in the case of H.L. v. the United Kingdom (cited above), in 
which criticism had been levelled at the system prior to 2007 in the United 
Kingdom, whereby the common-law doctrine of necessity had permitted the 
“informal” detention of compliant incapacitated persons with mental 
disorders. The Court had held that the lack of any fixed procedural rules on 
the admission and detention of such persons was striking. In its view, the 
contrast between this dearth of regulation and the extensive network of 
safeguards applicable to formal psychiatric committals covered by 
mental-health legislation was significant. In the absence of a formalised 
admission procedure, indicating who could propose admission, for what 
reasons and on what basis, and given the lack of indication as to the length 
of the detention or the nature of treatment or care, the hospital’s health-care 
professionals had assumed full control of the liberty and treatment of a 
vulnerable incapacitated person solely on the basis of their own clinical 
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assessments completed as and when they saw fit. While not doubting that 
those professionals had acted in good faith and in the applicant’s best 
interests, the Court had observed that the very purpose of procedural 
safeguards was to protect individuals against any misjudgments and 
professional lapses (H.L. v. the United Kingdom, cited above, §§ 120-121). 

141.  Interights urged the Court to remain consistent with that approach 
and to find that in the present case the informal nature of admission to and 
continued detention in a social care home was at odds with the guarantees 
against arbitrariness under Article 5. The courts had not been involved at 
any stage of the proceedings and no other independent body had been 
assigned the task of monitoring the institutions in question. The lack of 
regulation coupled with the vulnerability of mentally disordered persons 
facilitated abuses of fundamental rights in a context of extremely limited 
supervision. 

142.  The third party further submitted that in most cases of this kind, 
placements were automatic as there were few possibilities of alternative 
social assistance. It contended that the authorities should be under a 
practical obligation to provide for appropriate measures that were less 
restrictive of personal liberty but were nonetheless capable of ensuring 
medical care and social services for mentally disordered persons. This 
would be a means of applying the principle that the rights guaranteed by the 
Convention should not be theoretical or illusory but practical and effective. 

2.  The Court’s assessment 

(a)  General principles 

143.  The Court reiterates that in order to comply with Article 5 § 1, the 
detention in issue must first of all be “lawful”, including the observance of a 
procedure prescribed by law; in this respect the Convention refers back 
essentially to national law and lays down the obligation to conform to the 
substantive and procedural rules thereof. It requires in addition, however, 
that any deprivation of liberty should be consistent with the purpose of 
Article 5, namely to protect individuals from arbitrariness (see Herczegfalvy 
v. Austria, 24 September 1992, § 63, Series A no. 244). Furthermore, the 
detention of an individual is such a serious measure that it is only justified 
where other, less severe measures have been considered and found to be 
insufficient to safeguard the individual or public interest which might 
require that the person concerned be detained. That means that it does not 
suffice that the deprivation of liberty is in conformity with national law; it 
must also be necessary in the circumstances (see Witold Litwa v. Poland, 
no. 26629/95, § 78, ECHR 2000-III). 

144.  In addition, sub-paragraphs (a) to (f) of Article 5 § 1 contain an 
exhaustive list of permissible grounds of deprivation of liberty; such a 
measure will not be lawful unless it falls within one of those grounds (ibid., 
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§ 49; see also, in particular, Saadi v. the United Kingdom [GC], 
no. 13229/03, § 43, 29 January 2008, and Jendrowiak v. Germany, 
no. 30060/04, § 31, 14 April 2011). 

145.  As regards the deprivation of liberty of mentally disordered 
persons, an individual cannot be deprived of his liberty as being of 
“unsound mind” unless the following three minimum conditions are 
satisfied: firstly, he must reliably be shown to be of unsound mind; 
secondly, the mental disorder must be of a kind or degree warranting 
compulsory confinement; thirdly, the validity of continued confinement 
depends upon the persistence of such a disorder (see Winterwerp v. the 
Netherlands, 24 October 1979, § 39, Series A no. 33; Shtukaturov, cited 
above, § 114; and Varbanov, cited above, § 45). 

146.  As to the second of the above conditions, the detention of a 
mentally disordered person may be necessary not only where the person 
needs therapy, medication or other clinical treatment to cure or alleviate his 
condition, but also where the person needs control and supervision to 
prevent him, for example, causing harm to himself or other persons (see 
Hutchison Reid v. the United Kingdom, no. 50272/99, § 52, 
ECHR 2003-IV). 

147.  The Court further reiterates that there must be some relationship 
between the ground of permitted deprivation of liberty relied on and the 
place and conditions of detention. In principle, the “detention” of a person 
as a mental-health patient will be “lawful” for the purposes of Article 5 
§ 1 (e) only if effected in a hospital, clinic or other appropriate institution 
authorised for that purpose (see Ashingdane, cited above, § 44, and 
Pankiewicz v. Poland, no. 34151/04, §§ 42-45, 12 February 2008). 
However, subject to the foregoing, Article 5 § 1 (e) is not in principle 
concerned with suitable treatment or conditions (see Ashingdane, cited 
above, § 44, and Hutchison Reid, cited above, § 49). 

(b)  Application of these principles in the present case 

148.  In examining whether the applicant’s placement in the Pastra social 
care home was lawful for the purposes of Article 5 § 1, the Court must 
ascertain whether the measure in question complied with domestic law, 
whether it fell within the scope of one of the exceptions provided for in 
sub-paragraphs (a) to (f) of Article 5 § 1 to the rule of personal liberty, and, 
lastly, whether it was justified on the basis of one of those exceptions. 

149.  On the basis of the relevant domestic instruments (see paragraphs 
57-59 above), the Court notes that Bulgarian law envisages placement in a 
social care institution as a protective measure taken at the request of the 
person concerned and not a coercive one ordered on one of the grounds 
listed in sub-paragraphs (a) to (f) of Article 5 § 1. However, in the particular 
circumstances of the instant case, the measure in question entailed 
significant restrictions on personal freedom giving rise to a deprivation of 
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liberty with no regard for the applicant’s will or wishes (see paragraphs 
121-132 above). 

150.  As to whether a procedure prescribed by law was followed, the 
Court notes firstly that under domestic law, the guardian of a person 
partially lacking legal capacity is not empowered to take legal steps on that 
person’s behalf. Any contracts drawn up in such cases are valid only when 
signed together by the guardian and the person under partial guardianship 
(see paragraph 42 above). The Court therefore concludes that the decision 
by the applicant’s guardian R.P. to place him in a social care home for 
people with mental disorders without having obtained his prior consent was 
invalid under Bulgarian law. This conclusion is in itself sufficient for the 
Court to establish that the applicant’s deprivation of liberty was contrary to 
Article 5. 

151.  In any event, the Court considers that that measure was not lawful 
within the meaning of Article 5 § 1 of the Convention since it was not 
justified on the basis of any of sub-paragraphs (a) to (f). 

152.  The applicant accepted that the authorities had acted mainly on the 
basis of the arrangements governing social assistance (see paragraph 134 
above). However, he argued that the restrictions imposed amounted to a 
deprivation of liberty which had not been warranted by any of the 
exceptions provided for in sub-paragraphs (a) to (f) of Article 5 § 1 to the 
rule of personal liberty. The Government contended that the applicant’s 
placement in the home had been intended solely to protect his interest in 
receiving social care (see paragraphs 136-137 above). However, they stated 
that should the Court decide that Article 5 § 1 was applicable, the measure 
in question should be held to comply with sub-paragraph (e) in view of the 
applicant’s mental disorder (see paragraph 138 above). 

153.  The Court notes that the applicant was eligible for social assistance 
as he had no accommodation and was unable to work as a result of his 
illness. It takes the view that, in certain circumstances, the welfare of a 
person with mental disorders might be a further factor to take into account, 
in addition to medical evidence, in assessing whether it is necessary to place 
the person in an institution. However, the objective need for accommodation 
and social assistance must not automatically lead to the imposition of 
measures involving deprivation of liberty. The Court considers that any 
protective measure should reflect as far as possible the wishes of persons 
capable of expressing their will. Failure to seek their opinion could give rise 
to situations of abuse and hamper the exercise of the rights of vulnerable 
persons. Therefore, any measure taken without prior consultation of the 
interested person will as a rule require careful scrutiny. 

154.  The Court is prepared to accept that the applicant’s placement in 
the home was the direct consequence of the state of his mental health, the 
declaration of his partial incapacity and his placement under partial 
guardianship. Some six days after being appointed as the applicant’s 
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guardian, Ms R.P., without knowing him or meeting him, decided on the 
strength of the file to ask the social services to place him in a home for 
people with mental disorders. The social services, for their part, likewise 
referred to the applicant’s mental health in finding that the request should be 
granted. It seems clear to the Court that if the applicant had not been 
deprived of legal capacity on account of his mental disorder, he would not 
have been deprived of his liberty. Therefore, the present case should be 
examined under sub-paragraph (e) of Article 5 § 1. 

155.  It remains to be determined whether the applicant’s placement in 
the home satisfied the requirements laid down in the Court’s case-law 
concerning the detention of mentally disordered persons (see the principles 
outlined in paragraph 145 above). In this connection, the Court reiterates 
that in deciding whether an individual should be detained as a “person of 
unsound mind”, the national authorities are to be recognised as having a 
certain discretion since it is in the first place for them to evaluate the 
evidence adduced before them in a particular case; the Court’s task is to 
review under the Convention the decisions of those authorities (see 
Winterwerp, cited above, § 40, and Luberti v. Italy, 23 February 1984, § 27, 
Series A no. 75). 

156.  In the instant case it is true that the expert medical report produced 
in the course of the proceedings for the applicant’s legal incapacitation 
referred to the disorders from which he was suffering. However, the 
relevant examination took place before November 2000, whereas the 
applicant was placed in the Pastra social care home on 10 December 2002 
(see paragraphs 10 and 14 above). More than two years thus elapsed 
between the expert psychiatric assessment relied on by the authorities and 
the applicant’s placement in the home, during which time his guardian did 
not check whether there had been any change in his condition and did not 
meet or consult him. Unlike the Government (see paragraph 138 above), the 
Court considers that this period is excessive and that a medical opinion 
issued in 2000 cannot be regarded as a reliable reflection of the state of the 
applicant’s mental health at the time of his placement. It should also be 
noted that the national authorities were not under any legal obligation to 
order a psychiatric report at the time of the placement. The Government 
explained in that connection that the applicable provisions were those of the 
Social Assistance Act and not those of the Health Act (see paragraphs 57-60 
and 137 above). Nevertheless, in the Court’s view, the lack of a recent 
medical assessment would be sufficient to conclude that the applicant’s 
placement in the home was not lawful for the purposes of Article 5 § 1 (e). 

157.  As a subsidiary consideration, the Court observes that the other 
requirements of Article 5 § 1 (e) were not satisfied in the present case either. 
As regards the need to justify the placement by the severity of the disorder, 
it notes that the purpose of the 2000 medical report was not to examine 
whether the applicant’s state of health required his placement in a home for 
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people with mental disorders, but solely to determine the issue of his legal 
protection. While it is true that Article 5 § 1 (e) authorises the confinement 
of a person suffering from a mental disorder even where no medical 
treatment is necessarily envisaged (see Hutchison Reid, cited above, § 52), 
such a measure must be properly justified by the seriousness of the person’s 
condition in the interests of ensuring his or her own protection or that of 
others. In the present case, however, it has not been established that the 
applicant posed a danger to himself or to others, for example because of his 
psychiatric condition; the simple assertion by certain witnesses that he 
became aggressive when he drank (see paragraph 10 above) cannot suffice 
for this purpose. Nor have the authorities reported any acts of violence on 
the applicant’s part during his time in the Pastra social care home. 

158.  The Court also notes deficiencies in the assessment of whether the 
disorders warranting the applicant’s confinement still persisted. Although he 
was under the supervision of a psychiatrist (see paragraph 31 above), the 
aim of such supervision was not to provide an assessment at regular 
intervals of whether he still needed to be kept in the Pastra social care home 
for the purposes of Article 5 § 1 (e). Indeed, no provision was made for such 
an assessment under the relevant legislation. 

159.  Having regard to the foregoing, the Court observes that the 
applicant’s placement in the home was not ordered “in accordance with a 
procedure prescribed by law” and that his deprivation of liberty was not 
justified by sub-paragraph (e) of Article 5 § 1. Furthermore, the 
Government have not indicated any of the other grounds listed in 
sub-paragraphs (a) to (f) which might have justified the deprivation of 
liberty in issue in the present case. 

160.  There has therefore been a violation of Article 5 § 1. 

II.  ALLEGED VIOLATION OF ARTICLE 5 § 4 OF THE CONVENTION 

161.  The applicant complained that he had been unable to have the 
lawfulness of his placement in the Pastra social care home reviewed by a 
court. 

He relied on Article 5 § 4 of the Convention, which provides: 
“Everyone who is deprived of his liberty by arrest or detention shall be entitled to 

take proceedings by which the lawfulness of his detention shall be decided speedily 
by a court and his release ordered if the detention is not lawful.” 

A.  The parties’ submissions 

1.  The applicant 

162.  The applicant submitted that domestic law did not provide for any 
specific remedies in respect of his situation, such as a periodic judicial 
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review of the lawfulness of his placement in a home for people with mental 
disorders. He added that, since he was deemed incapable of taking legal 
action on his own, domestic law did not afford him the possibility of 
applying to a court for permission to leave the Pastra social care home. He 
stated that he had likewise been unable to seek to have the placement 
agreement terminated, in view of the conflict of interests with his guardian, 
who at the same time was the director of the home. 

163.  The applicant further noted that he had not been allowed to apply to 
the courts to initiate the procedure provided for in Article 277 of the CCP 
(see paragraph 51 above) and that, moreover, such action would not have 
led to a review of the lawfulness of his deprivation of liberty but solely to a 
review of the conditions justifying partial guardianship in his case. 

164.  He further submitted that the procedure provided for in Articles 113 
and 115 of the FC (see paragraphs 49-50 above) in theory afforded his close 
relatives the right to ask the mayor to replace the guardian or to compel the 
mayor to terminate the placement agreement. However, this had been an 
indirect remedy not accessible to him, since his half-sister and his father’s 
second wife had not been willing to initiate such a procedure. 

2.  The Government 
165.  The Government submitted that, since the purpose of the 

applicant’s placement in the home had been to provide social services, he 
could at any time have asked for the placement agreement to be terminated 
without the courts needing to be involved. In their submission, in so far as 
the applicant alleged a conflict of interests with his guardian, he could have 
relied on Article 123, paragraph 1, of the FC (see paragraph 50 above) and 
requested the guardianship authority to appoint an ad hoc representative, 
who could then have consented to a change of permanent residence. 

166.  The Government further contended that the applicant’s close 
relatives had not availed themselves of the possibility open to some of them 
under Articles 113 and 115 of the FC of requesting the guardianship 
authority to replace his guardian or of challenging steps taken by the latter. 
They added that in the event of a refusal, his relatives could have appealed 
to a court, which would have considered the merits of the case and, if 
appropriate, appointed a new guardian, who could then have terminated the 
placement agreement. This, in the Government’s submission, would have 
enabled them to challenge in substance the agreement signed between 
Ms R.P. and the Pastra social care home. 

167.  Lastly, the Government submitted that an action for restoration of 
legal capacity (under Article 277 of the CCP – see paragraph 51 above) 
constituted a remedy for the purposes of Article 5 § 4 since, if a sufficient 
improvement in the applicant’s health had been observed and he had been 
released from guardianship, he would have been free to leave the home. 
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B.  The Court’s assessment 

1.  General principles 
168.  The Court reiterates that Article 5 § 4 entitles detained persons to 

institute proceedings for a review of compliance with the procedural and 
substantive conditions which are essential for the “lawfulness”, in 
Convention terms, of their deprivation of liberty. The notion of 
“lawfulness” under paragraph 4 of Article 5 has the same meaning as in 
paragraph 1, so that a detained person is entitled to a review of the 
“lawfulness” of his detention in the light not only of the requirements of 
domestic law but also of the Convention, the general principles embodied 
therein and the aim of the restrictions permitted by Article 5 § 1. Article 5 
§ 4 does not guarantee a right to judicial review of such a scope as to 
empower the court, on all aspects of the case including questions of pure 
expediency, to substitute its own discretion for that of the decision-making 
authority. The review should, however, be wide enough to bear on those 
conditions which are essential for the “lawful” detention of a person 
according to Article 5 § 1 (see E. v. Norway, 29 August 1990, § 50, Series A 
no. 181-A). The reviewing “court” must not have merely advisory functions 
but must have the competence to “decide” the “lawfulness” of the detention 
and to order release if the detention is unlawful (see Ireland v. the United 
Kingdom, 18 January 1978, § 200, Series A no. 25; Weeks v. the United 
Kingdom, 2 March 1987, § 61, Series A no. 114; Chahal v. the United 
Kingdom, 15 November 1996, § 130, Reports of Judgments and Decisions 
1996-V; and A. and Others v. the United Kingdom [GC], no. 3455/05, 
§ 202, 19 February 2009). 

169.  The forms of judicial review satisfying the requirements of 
Article 5 § 4 may vary from one domain to another, and will depend on the 
type of deprivation of liberty in issue. It is not the Court’s task to inquire 
into what would be the most appropriate system in the sphere under 
examination (see Shtukaturov, cited above, § 123). 

170.  Nevertheless, Article 5 § 4 guarantees a remedy that must be 
accessible to the person concerned and must afford the possibility of 
reviewing compliance with the conditions to be satisfied if the detention of a 
person of unsound mind is to be regarded as “lawful” for the purposes of 
Article 5 § 1 (e) (see Ashingdane, cited above, § 52). The Convention 
requirement for an act of deprivation of liberty to be amenable to 
independent judicial scrutiny is of fundamental importance in the context of 
the underlying purpose of Article 5 of the Convention to provide safeguards 
against arbitrariness. What is at stake is both the protection of the physical 
liberty of individuals and their personal security (see Varbanov, cited above, 
§ 58). In the case of detention on the ground of mental illness, special 
procedural safeguards may be called for in order to protect the interests of 
persons who, on account of their mental disabilities, are not fully capable of 
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acting for themselves (see, among other authorities, Winterwerp, cited 
above, § 60). 

171.  Among the principles emerging from the Court’s case-law under 
Article 5 § 4 concerning “persons of unsound mind” are the following: 

(a)  a person detained for an indefinite or lengthy period is in principle 
entitled, at any rate where there is no automatic periodic review of a judicial 
character, to take proceedings “at reasonable intervals” before a court to put 
in issue the “lawfulness” – within the meaning of the Convention – of his 
detention; 

(b)  Article 5 § 4 requires the procedure followed to have a judicial 
character and to afford the individual concerned guarantees appropriate to 
the kind of deprivation of liberty in question; in order to determine whether 
proceedings provide adequate guarantees, regard must be had to the 
particular nature of the circumstances in which they take place; 

(c)  the judicial proceedings referred to in Article 5 § 4 need not always 
be attended by the same guarantees as those required under Article 6 § 1 for 
civil or criminal litigation. Nonetheless, it is essential that the person 
concerned should have access to a court and the opportunity to be heard 
either in person or, where necessary, through some form of representation 
(see Megyeri v. Germany, 12 May 1992, § 22, Series A no. 237-A). 

2.  Application of these principles in the present case 

172.  The Court observes that the Government have not indicated any 
domestic remedy capable of affording the applicant the direct opportunity to 
challenge the lawfulness of his placement in the Pastra social care home and 
the continued implementation of that measure. It also notes that the 
Bulgarian courts were not involved at any time or in any way in the 
placement and that the domestic legislation does not provide for automatic 
periodic judicial review of placement in a home for people with mental 
disorders. Furthermore, since the applicant’s placement in the home is not 
recognised as a deprivation of liberty in Bulgarian law (see paragraph 58 
above), there is no provision for any domestic legal remedies by which to 
challenge its lawfulness in terms of a deprivation of liberty. In addition, the 
Court notes that, according to the domestic courts’ practice, the validity of 
the placement agreement could have been challenged on the ground of lack 
of consent only on the guardian’s initiative (see paragraph 54 above). 

173.  In so far as the Government referred to the procedure for 
restoration of legal capacity under Article 277 of the CCP (see paragraph 
167 above), the Court notes that the purpose of this procedure would not 
have been to examine the lawfulness of the applicant’s placement per se, 
but solely to review his legal status (see paragraphs 233-246 below). The 
Government also referred to the procedures for reviewing steps taken by the 
guardian (see paragraphs 165-166 above). The Court considers it necessary 
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to determine whether such remedies could have given rise to a judicial 
review of the lawfulness of the placement as required by Article 5 § 4. 

174.  In this connection, it notes that the 1985 FC entitled close relatives 
of a person under partial guardianship to challenge decisions by the 
guardianship authority, which in turn was required to review steps taken by 
the guardian – including the placement agreement – and to replace the latter 
in the event of failure to discharge his or her duties (see paragraphs 48-50 
above). However, the Court notes that those remedies were not directly 
accessible to the applicant. Moreover, none of the persons theoretically 
entitled to make use of them displayed any intention of acting in 
Mr Stanev’s interests, and he himself was unable to act on his own initiative 
without their approval. 

175.  It is uncertain whether the applicant could have requested the 
mayor to demand explanations from the guardian or to suspend the 
implementation of the placement agreement on the ground that it was 
invalid. In any event, it appears that since he had been partially deprived of 
legal capacity, the law did not entitle him to apply of his own motion to the 
courts to challenge steps taken by the mayor (see paragraph 49 above); this 
was not disputed by the Government. 

176.  The same conclusion applies as regards the possibility for the 
applicant to ask the mayor to replace his guardian temporarily with an ad 
hoc representative on the basis of an alleged conflict of interests and then to 
apply for the termination of the placement agreement. The Court observes in 
this connection that the mayor has discretion to determine whether there is a 
conflict of interests (see paragraph 50 above). Lastly, it does not appear that 
the applicant could have applied of his own motion to the courts for a 
review on the merits in the event of the mayor’s refusal to take such action. 

177.  The Court therefore concludes that the remedies referred to by the 
Government were either inaccessible to the applicant or were not judicial in 
nature. Furthermore, none of them can give rise to a direct review of the 
lawfulness of the applicant’s placement in the Pastra social care home in 
terms of domestic law and the Convention. 

178.  Having regard to those considerations, the Court dismisses the 
Government’s objection of failure to exhaust domestic remedies (see 
paragraphs 97-99 above) and finds that there has been a violation of 
Article 5 § 4 of the Convention. 

III.  ALLEGED VIOLATION OF ARTICLE 5 § 5 OF THE 
CONVENTION 

179.  The applicant submitted that he had not been entitled to 
compensation for the alleged violations of his rights under Article 5 §§ 1 
and 4 of the Convention. 

He relied on Article 5 § 5, which provides: 
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“Everyone who has been the victim of arrest or detention in contravention of the 
provisions of this Article shall have an enforceable right to compensation.” 

A.  The parties’ submissions 

180.  The applicant submitted that the circumstances in which unlawful 
detention could give rise to compensation were exhaustively listed in the 
State Responsibility for Damage Act 1988 (see paragraphs 62-67 above) 
and that his own situation was not covered by any of them. He further 
complained that there were no legal remedies by which compensation could 
be claimed for a violation of Article 5 § 4. 

181.  The Government maintained that the compensation procedure 
under the 1988 Act could have been initiated if the applicant’s placement in 
the home had been found to have no legal basis. Since the placement had 
been found to be consistent with domestic law and with his own interests, 
he had not been able to initiate the procedure in question. 

B.  The Court’s assessment 

182.  The Court reiterates that Article 5 § 5 is complied with where it is 
possible to apply for compensation in respect of a deprivation of liberty 
effected in conditions contrary to paragraphs 1, 2, 3 or 4 (see Wassink v. the 
Netherlands, 27 September 1990, § 38, Series A no. 185-A, and Houtman 
and Meeus v. Belgium, no. 22945/07, § 43, 17 March 2009). The right to 
compensation set forth in paragraph 5 therefore presupposes that a violation 
of one of the other paragraphs has been established, either by a domestic 
authority or by the Convention institutions. In this connection, the effective 
enjoyment of the right to compensation guaranteed by Article 5 § 5 must be 
ensured with a sufficient degree of certainty (see Ciulla v. Italy, 22 February 
1989, § 44, Series A no. 148; Sakık and Others v. Turkey, 26 November 
1997, § 60, Reports 1997-VII; and N.C. v. Italy [GC], no. 24952/94, § 49, 
ECHR 2002-X). 

183.  Turning to the present case, the Court observes that, regard being 
had to its finding of a violation of paragraphs 1 and 4 of Article 5, 
paragraph 5 is applicable. It must therefore ascertain whether, prior to the 
present judgment, the applicant had an enforceable right at domestic level to 
compensation for damage, or whether he will have such a right following 
the adoption of this judgment. 

184.  The Court reiterates in this connection that in order to find a 
violation of Article 5 § 5, it has to establish that the finding of a violation of 
one of the other paragraphs of Article 5 could not give rise, either before or 
after the Court’s judgment, to an enforceable claim for compensation before 
the domestic courts (see Brogan and Others v. the United Kingdom, 
29 November 1988, §§ 66-67, Series A no. 145-B). 
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185.  Having regard to the case-law cited above, the Court considers that 
it must first be determined whether the violation of Article 5 §§ 1 and 4 
found in the present case could have given rise, before the delivery of this 
judgment, to an entitlement to compensation before the domestic courts. 

186.  As regards the violation of Article 5 § 1, the Court observes that 
section 2(1) of the State Responsibility for Damage Act 1988 provides for 
compensation for damage resulting from a judicial decision ordering certain 
types of detention where the decision has been set aside as having no legal 
basis (see paragraph 62 above). However, that was not the case in this 
instance. It appears from the case file that the Bulgarian judicial authorities 
have not at any stage found the measure to have been unlawful or otherwise 
in breach of Article 5 of the Convention. Moreover, the Government’s line 
of argument has been that the applicant’s placement in the home was in 
accordance with domestic law. The Court therefore concludes that the 
applicant was unable to claim any compensation under the above-mentioned 
provision in the absence of an acknowledgment by the national authorities 
that the placement was unlawful. 

187.  As to the possibility under section 1 of the same Act of claiming 
compensation for damage resulting from unlawful acts by the authorities 
(see paragraph 63 above), the Court observes that the Government have not 
produced any domestic decisions indicating that that provision is applicable 
to cases involving the placement of people with mental disorders in social 
care homes on the basis of civil-law agreements. 

188.  Furthermore, since no judicial remedy by which to review the 
lawfulness of the placement was available under Bulgarian law, the 
applicant could not have invoked State liability as a basis for receiving 
compensation for the violation of Article 5 § 4. 

189.  The question then arises whether the judgment in the present case, 
in which violations of paragraphs 1 and 4 of Article 5 have been found, will 
entitle the applicant to claim compensation under Bulgarian law. The Court 
observes that it does not appear from the relevant legislation that any such 
remedy exists; nor, indeed, have the Government submitted any arguments 
to prove the contrary. 

190.  It has therefore not been shown the applicant was able to avail 
himself prior to the Court’s judgment in the present case, or will be able to 
do so after its delivery, of a right to compensation for the violation of 
Article 5 §§ 1 and 4. 

191.  There has therefore been a violation of Article 5 § 5. 

IV.  ALLEGED VIOLATIONS OF ARTICLE 3 OF THE CONVENTION, 
TAKEN ALONE AND IN CONJUNCTION WITH ARTICLE 13 

192.  The applicant complained that the living conditions in the Pastra 
social care home were poor and that no effective remedy was available 
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under Bulgarian law in respect of that complaint. He relied on Article 3, 
taken alone and in conjunction with Article 13 of the Convention. These 
provisions are worded as follows: 

Article 3 

“No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment.” 

Article 13 

“Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity.” 

A.  Preliminary objection of failure to exhaust domestic remedies 

193.  In their memorial before the Grand Chamber the Government for 
the first time raised an objection of failure to exhaust domestic remedies in 
respect of the complaint under Article 3 of the Convention. They submitted 
that the applicant could have obtained compensation for the living 
conditions in the home by bringing an action under the State Responsibility 
for Damage Act 1988. 

194.  The Court reiterates that, in accordance with Rule 55 of the Rules 
of Court, any plea of inadmissibility must, in so far as its character and the 
circumstances permit, be raised by the respondent Contracting Party in its 
written or oral observations on the admissibility of the application (see N.C. 
v. Italy, cited above, § 44). Where an objection of failure to exhaust 
domestic remedies is raised out of time for the purposes of Rule 55, an 
estoppel arises and the objection must accordingly be dismissed (see 
Velikova v. Bulgaria, no. 41488/98, § 57, ECHR 2000-VI, and Tanrıbilir 
v. Turkey, no. 21422/93, § 59, 16 November 2000). 

195.  In the present case the Government have not cited any 
circumstances justifying their failure to raise the objection in question at the 
time of the Chamber’s examination of the admissibility of the case. 

196.  That being so, the Court observes that the Government are estopped 
from raising this objection, which must accordingly be dismissed. 

B.  Merits of the complaint under Article 3 of the Convention 

1.  The parties’ submissions 

197.  The applicant submitted that the poor living conditions in the Pastra 
social care home, in particular the inadequate food, the deplorable sanitary 
conditions, the lack of heating, the enforced medical treatment, the 
overcrowded bedrooms and the absence of therapeutic and cultural 
activities, amounted to treatment prohibited by Article 3. 
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198.  He observed that the Government had already acknowledged in 
2004 that such living conditions did not comply with the relevant European 
standards and had undertaken to make improvements (see paragraph 82 
above). However, the conditions had remained unchanged, at least until late 
2009. 

199.  In their observations before the Chamber, the Government 
acknowledged the deficiencies in the living conditions at the home. They 
explained that the inadequate financial resources set aside for institutions of 
this kind formed the main obstacle to ensuring the requisite minimum 
standard of living. They also stated that, following an inspection by the 
Social Assistance Agency, the authorities had resolved to close the Pastra 
social care home and to take steps to improve living conditions for its 
residents. In the Government’s submission, since the living conditions were 
the same for all the home’s residents and there had been no intention to 
inflict ill-treatment, the applicant had not been subjected to degrading 
treatment. 

200.  Before the Grand Chamber the Government stated that renovation 
work had been carried out in late 2009 in the part of the home where the 
applicant lived (see paragraph 24 above). 

2.  The Court’s assessment 

(a)  General principles 

201.  Article 3 enshrines one of the most fundamental values of 
democratic society. It prohibits in absolute terms torture or inhuman or 
degrading treatment or punishment, irrespective of the circumstances and 
the victim’s behaviour (see, among other authorities, Kudła v. Poland [GC], 
no. 30210/96, § 90, ECHR 2000-XI, and Poltoratskiy v. Ukraine, 
no. 38812/97, § 130, ECHR 2003-V). 

202.  Ill-treatment must attain a minimum level of severity if it is to fall 
within the scope of Article 3. The assessment of this minimum is, in the 
nature of things, relative; it depends on all the circumstances of the case, 
such as the nature and context of the treatment, the manner and method of 
its execution, its duration, its physical or mental effects and, in some 
instances, the sex, age and state of health of the victim (see Kudła, cited 
above, § 91, and Poltoratskiy, cited above, § 131). 

203.  Treatment has been held by the Court to be “inhuman” because, 
inter alia, it was premeditated, was applied for hours at a stretch and caused 
either actual bodily injury or intense physical or mental suffering (see 
Labita v. Italy [GC], no. 26772/95, § 120, ECHR 2000-IV). Treatment has 
been considered “degrading” when it was such as to arouse in its victims 
feelings of fear, anguish and inferiority capable of humiliating and debasing 
them and possibly breaking their physical or moral resistance or driving 
them to act against their will or conscience (see Jalloh v. Germany [GC], 
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no. 54810/00, § 68, ECHR 2006-IX). In this connection, the question 
whether such treatment was intended to humiliate or debase the victim is a 
factor to be taken into account, although the absence of any such purpose 
does not inevitably lead to a finding that there has been no violation of 
Article 3 (see Peers v. Greece, no. 28524/95, §§ 67, 68 and 74, ECHR 
2001-III, and Kalashnikov v. Russia, no. 47095/99, § 95, ECHR 2002-VI). 

204.  The suffering and humiliation involved must in any event go 
beyond that inevitable element of suffering or humiliation connected with a 
given form of legitimate treatment or punishment. Measures depriving a 
person of his liberty may often involve such an element. Yet it cannot be 
said that deprivation of liberty in itself raises an issue under Article 3 of the 
Convention. Nevertheless, under that Article the State must ensure that a 
person is detained in conditions which are compatible with respect for his 
human dignity, that the manner and method of the execution of the measure 
do not subject him to distress or hardship of an intensity exceeding the 
unavoidable level of suffering inherent in detention and that, given the 
practical demands of imprisonment, his health and well-being are 
adequately secured by, among other things, providing him with the requisite 
medical assistance (see Kudła, cited above, §§ 92-94). 

205.  When assessing the conditions of a deprivation of liberty under 
Article 3 of the Convention, account has to be taken of their cumulative 
effects and the duration of the measure in question (see Kalashnikov, cited 
above, §§ 95 and 102; Kehayov v. Bulgaria, no. 41035/98, § 64, 18 January 
2005; and Iovchev v. Bulgaria, no. 41211/98, § 127, 2 February 2006). In 
this connection, an important factor to take into account, besides the 
material conditions, is the detention regime. In assessing whether a 
restrictive regime may amount to treatment contrary to Article 3 in a given 
case, regard must be had to the particular conditions, the stringency of the 
regime, its duration, the objective pursued and its effects on the person 
concerned (see Kehayov, cited above, § 65). 

(b)  Application of these principles in the present case 

206.  In the present case the Court has found that the applicant’s 
placement in the Pastra social care home – a situation for which the 
domestic authorities must be held responsible – amounts to a deprivation of 
liberty within the meaning of Article 5 of the Convention (see paragraph 
132 above). It follows that Article 3 is applicable to the applicant’s 
situation, seeing that it prohibits the inhuman and degrading treatment of 
anyone in the care of the authorities. The Court would emphasise that the 
prohibition of ill-treatment in Article 3 applies equally to all forms of 
deprivation of liberty, and in particular makes no distinction according to 
the purpose of the measure in issue; it is immaterial whether the measure 
entails detention ordered in the context of criminal proceedings or 
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admission to an institution with the aim of protecting the life or health of the 
person concerned. 

207.  The Court notes at the outset that, according to the Government, the 
building in which the applicant lives was renovated in late 2009, resulting in 
an improvement in his living conditions (see paragraph 200 above); the 
applicant did not dispute this. The Court therefore considers that the 
applicant’s complaint should be taken to refer to the period between 2002 
and 2009. The Government have not denied that during that period the 
applicant’s living conditions corresponded to his description, and have also 
acknowledged that, for economic reasons, there were certain deficiencies in 
that regard (see paragraphs 198-199 above). 

208.  The Court observes that although the applicant shared a room 
measuring 16 square metres with four other residents, he enjoyed 
considerable freedom of movement both inside and outside the home, a fact 
likely to lessen the adverse effects of a limited sleeping area (see Valašinas 
v. Lithuania, no. 44558/98, § 103, ECHR 2001-VIII). 

209.  Nevertheless, other aspects of the applicant’s physical living 
conditions are a considerable cause for concern. In particular, it appears that 
the food was insufficient and of poor quality. The building was inadequately 
heated and in winter the applicant had to sleep in his coat. He was able to 
have a shower once a week in an unhygienic and dilapidated bathroom. The 
toilets were in an execrable state and access to them was dangerous, 
according to the findings by the CPT (see paragraphs 21, 22, 23, 78 and 79 
above). In addition, the home did not return clothes to the same people after 
they were washed (see paragraph 21 above), which was likely to arouse a 
feeling of inferiority in the residents. 

210.  The Court cannot overlook the fact that the applicant was exposed 
to all the above-mentioned conditions for a considerable period of 
approximately seven years. Nor can it ignore the findings of the CPT, 
which, after visiting the home, concluded that the living conditions there at 
the relevant time could be said to amount to inhuman and degrading 
treatment. Despite having been aware of those findings, during the period 
from 2002 to 2009 the Government did not act on their undertaking to close 
down the institution (see paragraph 82 above). The Court considers that the 
lack of financial resources cited by the Government is not a relevant 
argument to justify keeping the applicant in the living conditions described 
(see Poltoratskiy, cited above, § 148). 

211.  It would nevertheless emphasise that there is no suggestion that the 
national authorities deliberately intended to inflict degrading treatment. 
However, as noted above (see paragraph 203), the absence of any such 
purpose cannot conclusively rule out a finding of a violation of Article 3. 

212.  In conclusion, while noting the improvements apparently made to 
the Pastra social care home since late 2009, the Court considers that, taken 
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as a whole, the living conditions to which the applicant was exposed during 
a period of approximately seven years amounted to degrading treatment. 

213.  There has therefore been a violation of Article 3 of the Convention. 

C.  Merits of the complaint under Article 13 in conjunction with 
Article 3 

1.  The parties’ submissions 
214.  The applicant submitted that no domestic remedies, including the 

claim for compensation envisaged in the State Responsibility for Damage 
Act 1988, had been accessible to him without his guardian’s consent. He 
pointed out in that connection that he had not had a guardian for a period of 
more than two years, between the end of Ms R.P.’s designated term on 
31 December 2002 (see paragraph 12 above) and the appointment of a new 
guardian on 2 February 2005 (see paragraph 17 above). Moreover, his new 
guardian was also the director of the social care home. There would 
therefore have been a conflict of interests between the applicant and his 
guardian in the event of any dispute concerning the living conditions at the 
home and the applicant could not have expected the guardian to support his 
allegations. 

215.  In the Government’s submission, an action for restoration of legal 
capacity (see paragraphs 51-52 above) constituted a remedy by which the 
applicant could have secured a review of his status, and in the event of 
being released from partial guardianship, he could have left the social care 
home and ceased to endure the living conditions of which he complained. 

216.  The Government added that the applicant could have complained 
directly about the living conditions at the Pastra social care home by 
bringing an action under section 1 of the State Responsibility for Damage 
Act 1988 (see paragraphs 62-67 above). 

2.  The Court’s assessment 

217.  The Court refers to its settled case-law to the effect that Article 13 
guarantees the existence of a domestic remedy to deal with the substance of 
an “arguable complaint” under the Convention and to grant appropriate 
relief. Contracting States are afforded some discretion as to the manner in 
which they conform to their obligations under this provision. The scope of 
the obligation under Article 13 varies depending on the nature of the 
applicant’s complaint under the Convention. Nevertheless, the remedy 
required by Article 13 must be “effective” in practice as well as in law (see 
McGlinchey and Others v. the United Kingdom, no. 50390/99, § 62, ECHR 
2003-V). 

218.  Where, as in the present case, the Court has found a breach of 
Article 3, compensation for the non-pecuniary damage flowing from the 
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breach should in principle be part of the range of available remedies (ibid., 
§ 63; and Iovchev, cited above, § 143). 

219.  In the instant case the Court observes that section 1(1) of the State 
Responsibility for Damage Act 1988 has indeed been interpreted by the 
domestic courts as being applicable to damage suffered by prisoners as a 
result of poor detention conditions (see paragraphs 63-64 above). However, 
according to the Government’s submissions, the applicant’s placement in 
the Pastra social care home is not regarded as detention under domestic law 
(see paragraphs 108-111 above). Therefore, he would not have been entitled 
to compensation for the poor living conditions in the home. Moreover, there 
are no judicial precedents in which this provision has been found to apply to 
allegations of poor conditions in social care homes (see paragraph 65 
above), and the Government have not adduced any arguments to prove the 
contrary. Having regard to those considerations, the Court concludes that 
the remedies in question were not effective within the meaning of 
Article 13. 

220.  As to the Government’s reference to the procedure for restoration 
of legal capacity (see paragraph 215 above), the Court considers that, even 
assuming that, as a result of that remedy, the applicant had been able to have 
his legal capacity restored and to leave the home, he would not have been 
awarded any compensation for his treatment during his placement there. 
Accordingly, the remedy in question did not afford appropriate redress. 

221.  There has therefore been a violation of Article 13 of the 
Convention, taken in conjunction with Article 3. 

V.  ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION 

222.  The applicant alleged that Bulgarian law had not afforded him the 
possibility of applying to a court for restoration of his legal capacity. He 
relied on Article 6 § 1 of the Convention, the relevant parts of which read: 

“In the determination of his civil rights and obligations ... everyone is entitled to a 
fair ... hearing ... by [a] ... tribunal ...” 

A.  Preliminary remarks 

223.  The Grand Chamber observes that the Government have 
maintained before it the objection they raised before the Chamber alleging 
failure to exhaust domestic remedies. The objection was based on 
Article 277 of the CCP, which, according to the Government, entitled the 
applicant to apply personally to the courts for restoration of his legal 
capacity. 

224.  The Grand Chamber notes that in its admissibility decision of 
29 June 2010 the Chamber observed that the applicant disputed the 
accessibility of the remedy which, according to the Government, would 
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have enabled him to obtain a review of his legal status and that that 
argument underpinned his complaint under Article 6 § 1. The Chamber thus 
joined the Government’s objection to its examination of the merits of the 
complaint in question. The Grand Chamber sees no reason to depart from 
the Chamber’s conclusion. 

B.  Merits 

1.  The parties’ submissions 
225.  The applicant maintained that he had been unable personally to 

institute proceedings for restoration of his legal capacity under Article 277 
of the CCP and that this was borne out by the Supreme Court’s decision 
no. 5/79 (see paragraph 51 above). In support of that argument, he 
submitted that the Dupnitsa District Court had declined to examine his 
application for judicial review of the mayor’s refusal to bring such 
proceedings, on the ground that the guardian had not countersigned the form 
of authority (see paragraphs 39-40 above). 

226.  In addition, although an action for restoration of legal capacity had 
not been accessible to him, the applicant had attempted to bring such an 
action through the public prosecutor’s office, the mayor and his guardian 
(the director of the home). However, since no application to that end had 
been lodged with the courts, all his attempts had failed. Accordingly, the 
applicant had never had the opportunity to have his case heard by a court. 

227.  The Government submitted that Article 277 of the CCP had offered 
the applicant direct access to a court at any time to have his legal status 
reviewed. They pointed out that, contrary to what the applicant alleged, the 
Supreme Court’s decision no. 5/79 had interpreted Article 277 of the CCP 
as meaning that persons partially deprived of legal capacity could apply 
directly to the courts to be released from guardianship. The only condition 
for making such an application was the production of evidence of an 
improvement in their condition. However, as was indicated by the medical 
assessment carried out at the public prosecutor’s request (see paragraph 37 
above), which had concluded that the applicant’s condition still persisted 
and that he was incapable of looking after his own interests, it was clear that 
the applicant had not had any such evidence available. The Government 
thus concluded that the applicant had not attempted to apply to the court on 
his own because he had been unable to substantiate his application. 

228.  The Government further observed that the courts regularly 
considered applications for restoration of legal capacity submitted, for 
example, by a guardian (see paragraph 52 above). 
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2.  The Court’s assessment 

(a)  General principles 

229.  The Court reiterates that Article 6 § 1 secures to everyone the right 
to have any claim relating to his or her civil rights and obligations brought 
before a court or tribunal (see Golder v. the United Kingdom, 21 February 
1975, § 36, Series A no. 18). This “right to a court”, of which the right of 
access is an aspect, may be relied on by anyone who considers on arguable 
grounds that an interference with the exercise of his or her civil rights is 
unlawful and complains that no possibility was afforded to submit that 
claim to a court meeting the requirements of Article 6 § 1 (see, inter alia, 
Roche v. the United Kingdom [GC], no. 32555/96, § 117, ECHR 2005-X, 
and Salontaji-Drobnjak v. Serbia, no. 36500/05, § 132, 13 October 2009). 

230.  The right of access to the courts is not absolute but may be subject 
to limitations; these are permitted by implication since the right of access 
“by its very nature calls for regulation by the State, regulation which may 
vary in time and in place according to the needs and resources of the 
community and of individuals” (see Ashingdane, cited above, § 57). In 
laying down such regulation, the Contracting States enjoy a certain margin 
of appreciation. Whilst the final decision as to observance of the 
Convention’s requirements rests with the Court, it is no part of the Court’s 
function to substitute for the assessment of the national authorities any other 
assessment of what might be the best policy in this field. Nonetheless, the 
limitations applied must not restrict the access left to the individual in such 
a way or to such an extent that the very essence of the right is impaired. 
Furthermore, a limitation will not be compatible with Article 6 § 1 if it does 
not pursue a legitimate aim and if there is not a reasonable relationship of 
proportionality between the means employed and the aim sought to be 
achieved (ibid.; see also, among many other authorities, Cordova v. Italy 
(no. 1), no. 40877/98, § 54, ECHR 2003-I, and the recapitulation of the 
relevant principles in Fayed v. the United Kingdom, 21 September 1994, 
§ 65, Series A no. 294-B). 

231.  Furthermore, the Convention is intended to guarantee not rights that 
are theoretical or illusory but rights that are practical and effective. This is 
particularly true for the guarantees enshrined in Article 6, in view of the 
prominent place held in a democratic society by the right to a fair trial with 
all the guarantees under that Article (see Prince Hans-Adam II of 
Liechtenstein v. Germany [GC], no. 42527/98, § 45, ECHR 2001-VIII). 

232.  Lastly, the Court observes that in most of the cases before it 
involving “persons of unsound mind”, the domestic proceedings have 
concerned their detention and were thus examined under Article 5 of the 
Convention. However, it has consistently held that the “procedural” 
guarantees under Article 5 §§ 1 and 4 of the Convention are broadly similar 
to those under Article 6 § 1 (see, for instance, Winterwerp, cited above, 
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§ 60; Sanchez-Reisse v. Switzerland, 21 October 1986, §§ 51 and 55, 
Series A no. 107; Kampanis v. Greece, 13 July 1995, § 47, Series A 
no. 318-B; and Ilijkov v. Bulgaria, no. 33977/96, § 103, 26 July 2001). In 
the Shtukaturov case (cited above, § 66), in determining whether or not the 
incapacitation proceedings had been fair, the Court had regard, mutatis 
mutandis, to its case-law under Article 5 §§ 1 (e) and 4 of the Convention. 

(b)  Application of these principles in the present case 

233.  The Court observes at the outset that in the present case, none of 
the parties disputed the applicability of Article 6 to proceedings for 
restoration of legal capacity. The applicant, who has been partially deprived 
of legal capacity, complained that Bulgarian law did not afford him direct 
access to a court to apply to have his capacity restored. The Court has had 
occasion to clarify that proceedings for restoration of legal capacity are 
directly decisive for the determination of “civil rights and obligations” (see 
Matter v. Slovakia, no. 31534/96, § 51, 5 July 1999). Article 6 § 1 of the 
Convention is therefore applicable in the instant case. 

234.  It remains to be determined whether the applicant’s access to court 
was restricted and, if so, whether the restriction pursued a legitimate aim 
and was proportionate to it. 

235.  The Court notes firstly that the parties differed as to whether a 
legally incapacitated person had locus standi to apply directly to the 
Bulgarian courts for restoration of legal capacity; the Government argued 
that this was the case, whereas the applicant maintained the contrary. 

236.  The Court accepts the applicant’s argument that, in order to make 
an application to a Bulgarian court, a person under partial guardianship is 
required to seek the support of the persons referred to in Article 277 of the 
1952 CCP (which has become Article 340 of the 2007 CCP). The list of 
persons entitled to apply to the courts under Bulgarian law does not 
explicitly include the person under partial guardianship (see paragraphs 45 
and 51 above). 

237.  With regard to the Supreme Court’s 1980 decision (see paragraph 
51 above), the Court observes that although the fourth sentence of 
paragraph 10 of the decision, read in isolation, might give the impression 
that a person under partial guardianship has direct access to a court, the 
Supreme Court explains further on that where the guardian of a partially 
incapacitated person and the guardianship authority refuse to institute 
proceedings for restoration of legal capacity, the person concerned may 
request the public prosecutor to do so. In the Court’s view, the need to seek 
the intervention of the public prosecutor is scarcely reconcilable with direct 
access to court for persons under partial guardianship in so far as the 
decision to intervene is left to the prosecutor’s discretion. It follows that the 
Supreme Court’s 1980 decision cannot be said to have clearly affirmed the 
existence of such access in Bulgarian law. 
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238.  The Court further notes that the Government have not produced any 
court decisions showing that persons under partial guardianship have been 
able to apply of their own motion to a court to have the measure lifted; 
however, they have shown that at least one application for restoration of 
legal capacity has been successfully brought by the guardian of a fully 
incapacitated person (see paragraph 52 above). 

239.  The Court thus considers it established that the applicant was 
unable to apply for restoration of his legal capacity other than through his 
guardian or one of the persons listed in Article 277 of the CCP. 

240.  The Court would also emphasise that, as far as access to court is 
concerned, domestic law makes no distinction between those who are 
entirely deprived of legal capacity and those who, like the applicant, are 
only partially incapacitated. Moreover, domestic legislation does not 
provide for any possibility of automatic periodic review of whether the 
grounds for placing a person under guardianship remain valid. Lastly, in the 
applicant’s case the measure in question was not limited in time. 

241.  Admittedly, the right of access to the courts is not absolute and 
requires by its very nature that the State should enjoy a certain margin of 
appreciation in regulating the sphere under examination (see Ashingdane, 
cited above, § 57). In addition, the Court acknowledges that restrictions on a 
person’s procedural rights, even where the person has been only partially 
deprived of legal capacity, may be justified for the person’s own protection, 
the protection of the interests of others and the proper administration of 
justice. However, the importance of exercising these rights will vary 
according to the purpose of the action which the person concerned intends 
to bring before the courts. In particular, the right to ask a court to review a 
declaration of incapacity is one of the most important rights for the person 
concerned since such a procedure, once initiated, will be decisive for the 
exercise of all the rights and freedoms affected by the declaration of 
incapacity, not least in relation to any restrictions that may be placed on the 
person’s liberty (see also Shtukaturov, cited above, § 71). The Court 
therefore considers that this right is one of the fundamental procedural 
rights for the protection of those who have been partially deprived of legal 
capacity. It follows that such persons should in principle enjoy direct access 
to the courts in this sphere. 

242.  However, the State remains free to determine the procedure by 
which such direct access is to be realised. At the same time, the Court 
considers that it would not be incompatible with Article 6 for national 
legislation to provide for certain restrictions on access to court in this 
sphere, with the sole aim of ensuring that the courts are not overburdened 
with excessive and manifestly ill-founded applications. Nevertheless, it 
seems clear that this problem may be solved by other, less restrictive means 
than automatic denial of direct access, for example by limiting the 
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frequency with which applications may be made or introducing a system for 
prior examination of their admissibility on the basis of the file. 

243.  The Court further observes that eighteen of the twenty national 
legal systems studied in this context provide for direct access to the courts 
for any partially incapacitated persons wishing to have their status reviewed. 
In seventeen States such access is open even to those declared fully 
incapable (see paragraphs 88-90 above). This indicates that there is now a 
trend at European level towards granting legally incapacitated persons direct 
access to the courts to seek restoration of their capacity. 

244.  The Court is also obliged to note the growing importance which 
international instruments for the protection of people with mental disorders 
are now attaching to granting them as much legal autonomy as possible. It 
refers in this connection to the United Nations Convention of 13 December 
2006 on the Rights of Persons with Disabilities and to Recommendation 
No. R (99) 4 of the Committee of Ministers of the Council of Europe on 
principles concerning the legal protection of incapable adults, which 
recommend that adequate procedural safeguards be put in place to protect 
legally incapacitated persons to the greatest extent possible, to ensure 
periodic reviews of their status and to make appropriate remedies available 
(see paragraphs 72-73 above). 

245.  In the light of the foregoing, in particular the trends emerging in 
national legislation and the relevant international instruments, the Court 
considers that Article 6 § 1 of the Convention must be interpreted as 
guaranteeing in principle that anyone who has been declared partially 
incapable, as is the applicant’s case, has direct access to a court to seek 
restoration of his or her legal capacity. 

246.  In the instant case the Court has observed that direct access of this 
kind is not guaranteed with a sufficient degree of certainty by the relevant 
Bulgarian legislation. That finding is sufficient for it to conclude that there 
has been a violation of Article 6 § 1 of the Convention in respect of the 
applicant. 

247.  The above conclusion dispenses the Court from examining whether 
the indirect legal remedies referred to by the Government provided the 
applicant with sufficient guarantees that his case would be brought before a 
court. 

248.  The Court therefore dismisses the Government’s objection of 
failure to exhaust domestic remedies (see paragraph 223 above) and 
concludes that there has been a violation of Article 6 § 1 of the Convention. 

VI.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION, 
TAKEN ALONE AND IN CONJUNCTION WITH ARTICLE 13 

249.   The applicant alleged that the restrictive guardianship regime, 
including his placement in the Pastra social care home and the physical 
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living conditions there, had amounted to unjustified interference with his 
right to respect for his private life and home. He submitted that Bulgarian 
law had not afforded him a sufficient and accessible remedy in that respect. 
He relied on Article 8 of the Convention, taken alone and in conjunction 
with Article 13. 

Article 8 provides: 
“1.  Everyone has the right to respect for his private and family life, his home and 

his correspondence. 

2.  There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others.” 

250.  The applicant maintained in particular that the guardianship regime 
had not been geared to his individual case but had entailed restrictions 
automatically imposed on anyone who had been declared incapable by a 
judge. He added that the fact of having to live in the Pastra social care home 
had effectively barred him from taking part in community life and from 
developing relations with persons of his choosing. The authorities had not 
attempted to find alternative therapeutic solutions in the community or to 
take measures that were less restrictive of his personal liberty, with the 
result that he had developed “institutionalisation syndrome”, that is, the loss 
of social skills and individual personality traits. 

251.  The Government contested those allegations. 
252.  Having regard to its conclusions under Articles 3, 5, 6 and 13 of the 

Convention, the Court considers that no separate issue arises under Article 8 
of the Convention, taken alone and/or in conjunction with Article 13. It is 
therefore unnecessary to examine this complaint. 

VII.  ARTICLES 46 AND 41 OF THE CONVENTION 

A.  Article 46 of the Convention 

253.  The relevant parts of Article 46 of the Convention read as follows: 
“1.  The High Contracting Parties undertake to abide by the final judgment of the 

Court in any case to which they are parties. 

2.  The final judgment of the Court shall be transmitted to the Committee of 
Ministers, which shall supervise its execution. ...” 

254.  The Court reiterates that by Article 46 of the Convention the 
Contracting Parties have undertaken to abide by the final judgments of the 
Court in any case to which they are parties, execution being supervised by 
the Committee of Ministers. It follows, inter alia, that a judgment in which 
the Court finds a breach of the Convention or the Protocols thereto imposes 
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on the respondent State a legal obligation not just to pay those concerned 
the sums awarded by way of just satisfaction, but also to choose, subject to 
supervision by the Committee of Ministers, the general and/or, if 
appropriate, individual measures to be adopted in their domestic legal order 
to put an end to the violation found by the Court and to redress as far as 
possible the effects (see Menteş and Others v. Turkey (Article 50), 24 July 
1998, § 24, Reports 1998-IV; Scozzari and Giunta v. Italy [GC], 
nos. 39221/98 and 41963/98, § 249, ECHR 2000-VIII; and Maestri v. Italy 
[GC], no. 39748/98, § 47, ECHR 2004-I). The Court further notes that it is 
primarily for the State concerned to choose, subject to supervision by the 
Committee of Ministers, the means to be used in its domestic legal order to 
discharge its obligation under Article 46 of the Convention (see Scozzari 
and Giunta, cited above; Brumărescu v. Romania (just satisfaction) [GC], 
no. 28342/95, § 20, ECHR 2001-I; and Öcalan v. Turkey [GC], 
no. 46221/99, § 210, ECHR 2005-IV). 

255.  However, with a view to helping the respondent State to fulfil its 
obligations under Article 46, the Court may seek to indicate the type of 
individual and/or general measures that might be taken in order to put an 
end to the situation it has found to exist (see Broniowski v. Poland [GC], 
no. 31443/96, § 194, ECHR 2004-V, and Scoppola v. Italy (no. 2) [GC], 
no. 10249/03, § 148, ECHR 2009-...). 

256.  In the instant case the Court considers that it is necessary, in view 
of its finding of a violation of Article 5, to indicate individual measures for 
the execution of this judgment. It observes that it has found a violation of 
that Article on account of the failure to comply with the requirement that 
any deprivation of liberty must be “in accordance with a procedure 
prescribed by law” and the lack of justification for the applicant’s 
deprivation of liberty under sub-paragraph (e) or any of the other 
sub-paragraphs of Article 5 § 1. It has also noted deficiencies in the 
assessment of the presence and persistence of any disorders warranting 
placement in a social care home (see paragraphs 148-160 above). 

257.  The Court considers that in order to redress the effects of the breach 
of the applicant’s rights, the authorities should ascertain whether he wishes 
to remain in the home in question. Nothing in this judgment should be seen 
as an obstacle to his continued placement in the Pastra social care home or 
any other home for people with mental disorders if it is established that he 
consents to the placement. However, should the applicant object to such 
placement, the authorities should re-examine his situation without delay in 
the light of the findings of this judgment. 

258.  The Court notes that it has also found a violation of Article 6 § 1 on 
account of the lack of direct access to a court for a person who has been 
partially deprived of legal capacity with a view to seeking its restoration 
(see paragraphs 233-248 above). Having regard to that finding, the Court 
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recommends that the respondent State envisage the necessary general 
measures to ensure the effective possibility of such access. 

B.  Article 41 of the Convention 

259.  Article 41 of the Convention provides: 
“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party.” 

1.  Damage 

260.  The applicant did not submit any claims in respect of pecuniary 
damage but sought EUR 64,000 for non-pecuniary damage. 

261.  He asserted in particular that he had endured poor living conditions 
in the social care home and claimed a sum of EUR 14,000 on that account. 
In respect of his placement in the Pastra social care home, he stated that he 
had experienced feelings of anxiety, distress and frustration ever since that 
measure had begun to be implemented in December 2002. His enforced 
placement in the home had also had a significant impact on his life as he 
had been removed from his social environment and subjected to a very 
restrictive regime, making it harder for him to reintegrate into the 
community. He submitted that although there was no comparable case-law 
concerning unlawful detention in a social care home for people with mental 
disorders, regard should be had to the just satisfaction awarded by the Court 
in cases involving unlawful detention in psychiatric institutions. He 
referred, for example, to the judgments in Gajcsi v. Hungary (no. 34503/03, 
§§ 28-30, 3 October 2006) and Kayadjieva v. Bulgaria (no. 56272/00, § 57, 
28 September 2006), while noting that he had been deprived of his liberty 
for a considerably longer period than the applicants in the above-mentioned 
cases. He submitted that a sum of EUR 30,000 would constitute an 
equitable award on that account. Lastly, he added that his lack of access to 
the courts to seek a review of his legal status had restricted the exercise of a 
number of freedoms in the sphere of his private life, causing additional 
non-pecuniary damage, for which an award of EUR 20,000 could provide 
redress. 

262.  The Government submitted that the applicant’s claims were 
excessive and unfounded. They argued that if the Court were to make any 
award in respect of non-pecuniary damage, it should not exceed the amounts 
awarded in judgments against Bulgaria concerning compulsory psychiatric 
admission. The Government referred to the judgments in Kayadjieva (cited 
above, § 57), Varbanov (cited above, § 67), and Kepenerov v. Bulgaria 
(no. 39269/98, § 42, 31 July 2003). 
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263.  The Court observes that it has found violations of several 
provisions of the Convention in the present case, namely Articles 3, 5 
(paragraphs 1, 4 and 5), 6 and 13. It considers that the applicant must have 
endured suffering as a result of his placement in the home, which began in 
December 2002 and is still ongoing, his inability to secure a judicial review 
of that measure and his lack of access to a court to apply for release from 
partial guardianship. This suffering undoubtedly aroused in him a feeling of 
helplessness and anxiety. The Court further considers that the applicant 
sustained non-pecuniary damage on account of the degrading living 
conditions he had to endure for more than seven years. 

264.  Ruling on an equitable basis, as required by Article 41 of the 
Convention, the Court considers that the applicant should be awarded an 
aggregate sum of EUR 15,000 in respect of non-pecuniary damage. 

2.  Costs and expenses 
265.  The applicant did not submit any claims in respect of costs and 

expenses. 

3.  Default interest 
266.  The Court considers it appropriate that the default interest rate 

should be based on the marginal lending rate of the European Central Bank, 
to which should be added three percentage points. 

FOR THESE REASONS, THE COURT 

1.  Dismisses, unanimously, the Government’s preliminary objections of 
failure to exhaust domestic remedies; 

 
2.  Holds, unanimously, that there has been a violation of Article 5 § 1 of 

the Convention; 
 
3.  Holds, unanimously, that there has been a violation of Article 5 § 4 of 

the Convention; 
 
4.  Holds, unanimously, that there has been a violation of Article 5 § 5 of 

the Convention; 
 
5.  Holds, unanimously, that there has been a violation of Article 3 of the 

Convention, taken alone and in conjunction with Article 13; 
 
6.  Holds, unanimously, that there has been a violation of Article 6 § 1 of 

the Convention; 
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7.  Holds, by thirteen votes to four, that it is not necessary to examine 

whether there has been a violation of Article 8 of the Convention, taken 
alone and in conjunction with Article 13; 

 
8.  Holds, unanimously, 

(a)  that the respondent State is to pay the applicant, within three 
months, EUR 15,000 (fifteen thousand euros) in respect of 
non-pecuniary damage, to be converted into Bulgarian levs at the rate 
applicable at the date of settlement, plus any tax that may be chargeable; 
(b)  that from the expiry of the above-mentioned three months until 
settlement simple interest shall be payable on the above amount at a rate 
equal to the marginal lending rate of the European Central Bank during 
the default period plus three percentage points; 

 
9.  Dismisses, unanimously, the remainder of the applicant’s claim for just 

satisfaction. 

Done in English and in French, and delivered at a public hearing in the 
Human Rights Building, Strasbourg, on 17 January 2012. 

 Vincent Berger Nicolas Bratza 
 Jurisconsult President 

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of 
the Rules of Court, the following separate opinions are annexed to this 
judgment: 

(a)  joint partly dissenting opinion of Judges Tulkens, Spielmann and 
Laffranque; 

(b)  partly dissenting opinion of Judge Kalaydjieva. 

N.B. 
V.B.
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JOINT PARTLY DISSENTING OPINION OF JUDGES 
TULKENS, SPIELMANN AND LAFFRANQUE 

(Translation) 

We had no hesitation in voting in favour of finding a violation of 
Article 5 and of Article 3, taken alone and in conjunction with Article 13. 
We also voted in favour of finding a violation of Article 6 of the 
Convention, and we believe that the judgment is likely to strengthen 
considerably the protection of persons in a similarly vulnerable situation to 
the applicant. However, we do not agree with the majority’s finding that no 
separate issue arises under Article 8 of the Convention, taken alone and/or 
in conjunction with Article 13, and that it is therefore unnecessary to 
examine this complaint (see paragraph 252 of the judgment and point 7 of 
the operative provisions). 

We wish to point out that the applicant alleged that the restrictive 
guardianship regime, including his placement in the Pastra social care home 
and the physical living conditions there, amounted to unjustified 
interference with his right to respect for his private life and home (see 
paragraph 249 of the judgment). He submitted that Bulgarian law had not 
afforded him a sufficient and accessible remedy in that respect. He also 
maintained that the guardianship regime had not been geared to his 
individual case but had entailed restrictions automatically imposed on 
anyone who had been declared incapable by a judge. He added that the fact 
of having to live in the Pastra social care home had effectively barred him 
from taking part in community life and from developing relations with 
persons of his choosing. The authorities had not attempted to find 
alternative therapeutic solutions in the community or to take measures that 
were less restrictive of his personal liberty, with the result that he had 
developed “institutionalisation syndrome”, that is, the loss of social skills 
and individual personality traits (see paragraph 250 of the judgment). 

In our opinion, these are genuine issues that deserved to be examined 
separately. Admittedly, a large part of the allegations submitted under 
Article 8 are similar to those raised under Articles 3, 5 and 6. Nevertheless, 
they are not identical and the answers given in the judgment in relation to 
those provisions cannot entirely cover the complaints brought under 
Articles 8 and 13. 

More specifically, an issue that would also have merited a separate 
examination concerns the scope of a periodic review of the applicant’s 
situation. He submitted that domestic law did not provide for an automatic 
periodic assessment of the need to maintain a measure restricting legal 
capacity. It might have been helpful to consider whether States have a 
positive obligation to set up a review procedure of this kind, especially in 
situations where the persons concerned are unable to comprehend the 
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consequences of a regular review and cannot themselves initiate a procedure 
to that end. 
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PARTLY DISSENTING OPINION  
OF JUDGE KALAYDJIEVA 

I had no hesitation in reaching the conclusions concerning Mr Stanev’s 
complaints under Articles 5, 3 and 6 of the Convention. However, like 
Judges Tulkens, Spielmann and Laffranque, I regret the majority’s 
conclusion that in view of these findings it was not necessary to examine 
separately his complaints under Article 8 concerning “the [partial 
guardianship] system, including the lack of regular reviews of the continued 
justification of such a measure, the appointment of the director of the Pastra 
social care home as his [guardian] and the alleged lack of scrutiny of the 
director’s decisions, and also about the restrictions on his private life 
resulting from his admission to the home against his will, extending to the 
lack of contact with the outside world and the conditions attached to 
correspondence” (see paragraph 90 of the decision as to admissibility of 
29 June 2010). In my view the applicant’s complaints under Article 8 of the 
Convention remain the primary issue in the present case. 

In its earlier case-law the Court has expressed the view that an 
individual’s legal capacity is decisive for the exercise of all the rights and 
freedoms, not least in relation to any restrictions that may be placed on the 
person’s liberty (see Shtukaturov v.Russia, no. 44009/05, § 71, 27 March 
2008; Salontaji-Drobniak v. Serbia, no. 36500/05, §§ 140 et seq.; and the 
recent judgment in X and Y v. Croatia, no. 5193/09, §§ 102-104). 

There is hardly any doubt that restrictions on legal capacity constitute 
interference with the right to private life, which will give rise to a breach of 
Article 8 of the Convention unless it can be shown that it was “in 
accordance with the law”, pursued one or more legitimate aims and was 
“necessary” for their attainment. 

Unlike the situation of the applicants in the cases mentioned above, 
Mr Stanev’s capacity to perform ordinary acts relating to everyday life and 
his ability to validly enter into legal transactions with the consent of his 
guardian were recognised. The national law and the domestic courts’ 
decisions entitled him to request and obtain social care in accordance with 
his needs and preferences if he so wished, or to refuse such care in view of 
the quality of the services offered and/or any restrictions involved which he 
was not prepared to accept. There was nothing in the domestic law or the 
applicant’s personal circumstances to justify any further restrictions, or to 
warrant the substitution of his own will with his guardian’s assessment of 
his best interests. 

However, once declared partially incapacitated, he was divested of the 
possibility of acting in his own interests and there were insufficient 
guarantees to prevent his de facto treatment as a fully incapacitated 
individual. It has not been contested that he was not consulted as to whether 
he wished to avail himself of placement in a social care institution and that 
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he was not even entitled to decide independently how to spend his time or 
the remaining part of his pension, and whether and when to visit his friends 
or relatives or other places, to send and receive letters or to otherwise 
communicate with the outside world. No justification was offered for the 
fact that Mr Stanev was stripped of the ability to act in accordance with his 
preferences to the extent determined by the courts and the law and that, 
instead of due assistance from his officially appointed guardian, the pursuit 
of his best interests was made completely dependent on the good will or 
neglect shown by the guardian. In this regard the lack of respect for the 
applicant’s recognised personal autonomy violated Mr Stanev’s right to 
personal life and dignity as guaranteed by Article 8 and failed to meet 
contemporary standards for ensuring the necessary respect for the wishes 
and preferences he was capable of expressing. 

The applicant’s situation was further aggravated by his inability to 
trigger any remedy for the independent protection of his rights and interests. 
Any attempt to avail himself of such remedies depended on the initial 
approval of Mr Stanev’s guardian, who also acted as the director and 
representative of the social care institution. In this regard the majority’s 
preference not to consider separately the applicant’s complaints under 
Article 8 resulted in a failure to subject to separate scrutiny the absence of 
safeguards for the exercise of these rights in the face of a potential or even 
evident conflict of interests, a factor which appears to be of central 
importance for the requisite protection of vulnerable individuals against 
possible abuse and is equally pertinent to the applicant’s complaints under 
Article 8 and Article 6. 

While both parties submitted information to the effect that proceedings 
for the restoration of capacity were not only possible in principle, but had 
also been successful in a reasonable percentage of cases, Mr Stanev rightly 
complained that the institution of such proceedings in his case depended on 
his guardian’s approval. It appears that the guardian’s discretion to block 
any attempt to take proceedings in court affected not only the applicant’s 
right of access to court for the purposes of restoration of capacity, but also 
prevented the institution of any proceedings in pursuit of the applicant’s 
interests and rights, including those protected under Article 5 of the 
Convention. As was also submitted by his representatives before the 
national authorities, Mr Stanev “should have had the opportunity to assess 
by himself whether or not, having regard to the living conditions at the 
home, it was in his interests to remain there” (see paragraph 38 of the 
judgment). 
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BEGRÜNDUNG 

1. KONTEXT DES VORSCHLAGS 

Gründe und Ziele des Vorschlags 

Ziel dieses Vorschlags ist die Anwendung des Grundsatzes der Gleichbehandlung ungeachtet 
der Religion oder der Weltanschauung, einer Behinderung, des Alters oder der sexuellen 
Ausrichtung außerhalb des Arbeitsmarktes. Es soll ein Rahmen für das Verbot der 
Diskriminierung aus diesen Gründen gesetzt und in der Europäischen Union ein einheitliches 
Mindestschutzniveau für Personen, die Opfer solcher Diskriminierung sind, festgelegt 
werden. 

Dieser Vorschlag ergänzt den bestehenden gemeinschaftlichen Rechtsrahmen, in dem das 
Diskriminierungsverbot aufgrund der Religion oder der Weltanschauung, einer Behinderung, 
des Alters oder der sexuellen Ausrichtung lediglich in Beschäftigung, Beruf und 
Berufsausbildung Anwendung findet1. 

Allgemeiner Kontext 

Die Kommission kündigte in ihrem Legislativ- und Arbeitsprogramm vom 23. Oktober 20072 
an, sie werde neue Initiativen zur Vervollständigung des EU-Antidiskriminierungsrechts 
vorschlagen. 

Dieser Vorschlag ist Teil der Agenda „Eine erneuerte Sozialagenda: Chancen, 
Zugangsmöglichkeiten und Solidarität im Europa des 21. Jahrhunderts“3 und wird mit der 
Mitteilung „Nichtdiskriminierung und Chancengleichheit: Erneuertes Engagement“4 
vorgelegt. 

Das Übereinkommen der Vereinten Nationen über die Rechte von Menschen mit 
Behinderungen wurde von den Mitgliedstaaten und der Europäischen Gemeinschaft 
unterzeichnet. Es basiert auf den Grundsätzen Diskriminierungsverbot, Teilhabe und 
Einbeziehung in die Gesellschaft, Chancengleichheit und Barrierefreiheit. Dem Rat wurde der 
Abschluss des Übereinkommens durch die Europäische Gemeinschaft vorgelegt5. 

Bestehende Rechtsvorschriften auf diesem Gebiet 

Dieser Vorschlag basiert auf den Richtlinien 2000/43/EG, 2000/78/EG und 2004/113/EG6, die 
die Diskriminierung aufgrund des Geschlechts, der Rasse oder ethnischen Herkunft, des 
Alters, einer Behinderung, der sexuellen Ausrichtung, der Religion oder der Weltanschauung 

                                                 
1 Richtlinie 2000/43/EG vom 29. Juni 2000 zur Anwendung des Gleichbehandlungsgrundsatzes ohne 

Unterschied der Rasse oder der ethnischen Herkunft, ABl. L 180 vom 19.7.2000, S. 22, und Richtlinie 
2000/78/EG vom 27. November 2000 zur Festlegung eines allgemeinen Rahmens für die 
Verwirklichung der Gleichbehandlung in Beschäftigung und Beruf, ABl. L 303 vom 2.12.2000, S. 16. 

2 KOM(2007) 640. 
3 KOM(2008) 412. 
4 KOM(2008) 420. 
5 [KOM(2008) XXX.] 
6 Richtlinie 2004/113/EG vom 13. Dezember 2004 zur Verwirklichung des Grundsatzes der 

Gleichbehandlung von Männern und Frauen beim Zugang zu und bei der Versorgung mit Gütern und 
Dienstleistungen, ABl. L 373 vom 21.12.2004, S. 37. 
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untersagen7. Ein Verbot der Diskriminierung aufgrund der Rasse oder der ethnischen 
Herkunft besteht in Beschäftigung, Beruf und Berufsausbildung sowie in Bereichen, die sich 
nicht auf Beschäftigung beziehen, wie Sozialschutz, Gesundheitswesen, allgemeine Bildung 
und Zugang zu Gütern und Dienstleistungen, die der Öffentlichkeit zur Verfügung stehen, 
einschließlich Wohnraum. Diskriminierung aufgrund des Geschlechts ist ebenfalls in diesen 
Bereichen untersagt, mit Ausnahme der allgemeinen Bildung, der Medien und der Werbung. 
Diskriminierung aus Gründen des Alters, der Religion oder Weltanschauung, der sexuellen 
Ausrichtung oder einer Behinderung ist hingegen lediglich in Beschäftigung, Beruf und 
Berufsausbildung verboten. 

Die Frist für die Umsetzung der Richtlinien 2000/43/EG und 2000/78/EG in nationales Recht 
lief Jahr 2003 ab. Eine Ausnahme stellten hierbei die Bestimmungen zur Diskriminierung 
wegen des Alters oder einer Behinderung dar, für die weitere drei Jahre angesetzt wurden. Im 
Jahr 20068 nahm die Kommission einen Bericht zur Durchführung der Richtlinie 2000/43/EG 
an, am 19. Juni 20089 den zur Durchführung der Richtlinie 2000/78/EG. Mit einer Ausnahme 
haben alle Mitgliedstaaten diese Richtlinien umgesetzt. Die Frist für die Umsetzung der 
Richtlinie 2004/113/EG lief Ende 2007 ab. 

Soweit möglich fußen die in diesem Vorschlag dargelegten Konzepte und Regelungen auf 
denen der bereits bestehenden Richtlinien nach Artikel 13 EG-Vertrag. 

Übereinstimmung mit anderen Politikbereichen und Zielen der Union 

Dieser Vorschlag fußt auf der seit dem Vertrag von Amsterdam entwickelten Strategie zur 
Bekämpfung der Diskriminierung. Er steht im Einklang mit den horizontalen Zielsetzungen 
der Europäischen Union, insbesondere mit der Lissabon-Strategie für Wachstum und 
Beschäftigung und den Zielen des EU-Prozesses im Bereich Sozialschutz und soziale 
Eingliederung. Damit wird dazu beigetragen, die Grundrechte der Bürger in 
Übereinstimmung mit der EU-Charta der Grundrechte zu fördern. 

2. ANHÖRUNG VON INTERESSIERTEN KREISEN UND FOLGENABSCHÄTZUNG 

Anhörung 

Bei der Erarbeitung der Initiative wollte die Kommission alle potenziell interessierten Kreise 
einbinden. Ferner wurde sichergestellt, dass denjenigen, die eventuell Anmerkungen abgeben 
wollten, auch Gelegenheit und Zeit dafür gegeben wurde. Das Europäische Jahr der 
Chancengleichheit für alle bot eine einzigartige Möglichkeit, auf die Themen aufmerksam zu 
machen und zur Teilnahme an der Diskussion aufzurufen. 

Genannt werden sollten vor allem die öffentliche Online-Konsultation10, eine Befragung der 
Geschäftswelt11, sowie die schriftliche Konsultation der Sozialpartner und europaweit auf 

                                                 
7 Richtlinie 2000/43/EG vom 29. Juni 2000 zur Anwendung des Gleichbehandlungsgrundsatzes ohne 

Unterschied der Rasse oder der ethnischen Herkunft (ABl. L 180 vom 19.7.2000) und Richtlinie 
2000/78/EG vom 27. November 2000 zur Festlegung eines allgemeinen Rahmens für die 
Verwirklichung der Gleichbehandlung in Beschäftigung und Beruf (ABl. L 303 vom 2.12.2000). 

8 KOM(2006) 643 endg. 
9 KOM(2008) 225. 
10 Einsehbar sind die vollständigen Ergebnisse der Konsultation auf: 

http://ec.europa.eu/employment_social/fundamental_rights/news/news_de.htm#rpc. 
11 http://ec.europa.eu/yourvoice/ebtp/consultations/index_de.htm. 

http://ec.europa.eu/employment_social/fundamental_rights/news/news_en.htm#rpc
http://ec.europa.eu/yourvoice/ebtp/consultations/index_de.htm
http://ec.europa.eu/yourvoice/ebtp/consultations/index_de.htm
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dem Gebiet der Nichtdiskriminierung tätiger nichtstaatlicher Organisationen12, mit denen 
auch Zusammenkünfte stattfanden. Die öffentliche Anhörung und die Konsultation der 
nichtstaatlichen Organisationen ergaben eine Forderung nach Rechtsvorschriften auf EU-
Ebene, um den Schutz vor Diskriminierung zu verstärken; einige sprachen sich auch für 
spezifische Richtlinien für die Bereiche Behinderung und Geschlecht aus. Die Befragung der 
Testgruppe europäischer Unternehmen hat gezeigt, dass nach Ansicht der Geschäftswelt ein 
EU-weit einheitliches Maß an Schutz vor Diskriminierung hilfreich wäre. Die Arbeitgeber 
sprachen sich grundsätzlich gegen neue Rechtsvorschriften aus, die ihrer Ansicht nach 
Bürokratie und Kosten steigern, die Gewerkschaften hingegen dafür. 

Die Antworten auf die Befragung offenbarten Sorge darüber, wie in einer neuen Richtlinie 
mit einigen sensiblen Gebieten umgegangen würde, und zeigten Missverständnisse beim 
Umfang bzw. Ausmaß der Gemeinschaftskompetenz auf. Die vorgeschlagene Richtlinie 
berücksichtigt diese Bedenken und führt die Grenzen der Gemeinschaftskompetenz explizit 
auf. Innerhalb dieser Grenzen darf die Gemeinschaft handeln (Artikel 13 EG-Vertrag) und 
sind ihrer Ansicht nach Maßnahmen auf EU-Ebene am erfolgversprechendsten. 

Die Antworten betonten auch den besonderen Charakter der Diskriminierung aufgrund einer 
Behinderung und der erforderlichen Gegenmaßnahmen. Auf diese wird in einem speziellen 
Artikel eingegangen. 

Zwar wurden Bedenken geäußert, dass eine neue Richtlinie Kosten für die Unternehmen 
bedeuten würde, doch sollte betont werden, dass dieser Vorschlag größtenteils auf Konzepten 
beruht, die in den bestehenden, den Wirtschaftsakteuren bereits vertrauten Richtlinien 
angewandt werden. Hinsichtlich der Maßnahmen gegen die Diskriminierung aufgrund einer 
Behinderung kennen die Unternehmen den Begriff der angemessenen Vorkehrungen, seit er 
in der Richtlinie 2000/78/EG festgelegt wurde. Der Vorschlag der Kommission führt die 
Faktoren an, die bei der Bewertung dieser „Angemessenheit“ berücksichtigt werden sollen. 

Es wurde darauf aufmerksam gemacht, dass – im Gegensatz zu den beiden anderen 
Richtlinien – nach der Richtlinie 2000/78/EG die Mitgliedstaaten nicht zur Einrichtung von 
Gleichstellungsstellen verpflichtet sind. Auch wurde darauf hingewiesen, dass gegen 
Mehrfachdiskriminierungen vorgegangen werden müsse, z. B. durch ihre Definition als 
Diskriminierung und durch wirksame Abhilfemaßnahmen. Diese Themen gehen zwar über 
den Geltungsbereich dieser Richtlinie hinaus, doch steht es den Mitgliedstaaten frei, auch in 
diesen Bereichen Schritte zu unternehmen. 

Schließlich wurde darauf hingewiesen, dass der Umfang des Schutzes vor Diskriminierung 
aufgrund des Geschlechts in der Richtlinie 2004/113/EG geringer ist als in der Richtlinie 
2000/43/EG, was mit neuen Rechtsvorschriften behoben werden sollte. Die Kommission 
nimmt diese Anregung zu diesem Zeitpunkt nicht auf, da die Frist für die Umsetzung der 
Richtlinie 2004/113/EG gerade erst abgelaufen ist. Sie wird jedoch im Jahr 2010 einen 
Bericht über die Durchführung der Richtlinie erstellen und gegebenenfalls Änderungen 
vorschlagen. 

Einholung und Nutzung von Expertenwissen 

Eine Studie13 aus dem Jahr 2006 hat aufgezeigt, dass einerseits die Mehrheit der Länder in der 
einen oder anderen Form Rechtsschutz bietet, der in den meisten untersuchten Gebieten über 

                                                 
12 http://ec.europa.eu/employment_social/fundamental_rights/org/imass_de.htm#ar. 
13 http://ec.europa.eu/employment_social/fundamental_rights/pdf/pubst/stud/mapstrand1_de.pdf. 

http://ec.europa.eu/employment_social/fundamental_rights/org/imass_de.htm#ar
http://ec.europa.eu/employment_social/fundamental_rights/pdf/pubst/stud/mapstrand1_de.pdf
http://ec.europa.eu/employment_social/fundamental_rights/pdf/pubst/stud/mapstrand1_de.pdf
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die gegenwärtigen EU-Anforderungen hinausgeht, dass andererseits jedoch Umfang und Art 
des Schutzes je nach Land stark variieren. Auch wird deutlich, dass nur sehr wenige Länder 
Ex-ante-Folgenabschätzungen zu Antidiskriminierungsvorschriften durchführen. Eine weitere 
Studie14 befasste sich mit der Art und dem Ausmaß der Diskriminierung in der EU außerhalb 
des Bereichs Beschäftigung und den möglichen (direkten wie indirekten) Kosten, die dies für 
Einzelne und die Gesellschaft nach sich ziehen kann. 

Zusätzlich stützte sich die Kommission auf Berichte aus dem Europäischen Netzwerk 
unabhängiger Rechtsexperten für Antidiskriminierung, insbesondere den Überblick 
„Entwicklung des Antidiskriminierungsrechts in Europa“15 und eine Studie mit dem Titel 
„Bekämpfung von Mehrfachdiskriminierung: Praktiken, Politikstrategien und 
Rechtsvorschriften“16. 

Ebenfalls relevant sind die Ergebnisse einer Spezial-Eurobarometerumfrage17 sowie einer 
Flash-Eurobarometererhebung von Februar 200818. 

Folgenabschätzung 

Der Bericht über die Folgenabschätzung19 befasste sich mit Hinweisen auf Diskriminierung 
außerhalb des Arbeitsmarktes. Es wurde festgestellt, dass das Diskriminierungsverbot als 
einer der Grundwerte in der EU anerkannt wird, dass aber der Grad an Rechtsschutz zur 
Gewährleistung dieser Werte je nach Mitgliedstaat und Diskriminierungsgrund in der Praxis 
unterschiedlich ist. Somit können diejenigen, die von Diskriminierung bedroht sind, oftmals 
weniger an der Gesellschaft und der Wirtschaft teilhaben, was sich negativ auf die Einzelnen 
wie auch auf die breitere Gesellschaft auswirkt. 

In dem Bericht wurden für einschlägige Initiativen drei Ziele benannt: 

• mehr Schutz vor Diskriminierung; 

• Gewährleistung von Rechtssicherheit für Wirtschaftsakteure und potenzielle Opfer in allen 
Mitgliedstaaten; 

• Verbesserung der sozialen Eingliederung und Förderung der vollständigen Teilhabe aller 
Gruppen an der Gesellschaft und der Wirtschaft. 

Von den verschiedenen Schritten, die im Hinblick auf diese Ziele hilfreich wären, wurden 
sechs Optionen für eine weitere Analyse ausgewählt: keine neuen Maßnahmen auf EU-Ebene, 
Selbstkontrolle, Empfehlungen sowie eine oder mehrere Richtlinien zum Verbot von 
Diskriminierung außerhalb des Bereichs Beschäftigung. 

Auf jeden Fall müssen die Mitgliedstaaten das Übereinkommen der Vereinten Nationen über 
die Rechte von Menschen mit Behinderungen durchführen, in dem die Verweigerung 
angemessener Vorkehrungen als Diskriminierung definiert wird. Eine rechtlich bindende 

                                                 
14 Demnächst abrufbar auf http://ec.europa.eu/employment_social/fundamental_rights/org/imass_de.htm. 
15 http://ec.europa.eu/employment_social/fundamental_rights/public/pubst_de.htm#leg. 
16 http://ec.europa.eu/employment_social/fundamental_rights/pdf/pubst/stud/multdis_de.pdf. 
17 Umfrage Spezial-Eurobarometer 296 zu Benachteiligung in der EU: 

http://ec.europa.eu/employment_social/fundamental_rights/public/pubst_de.htm und 
http://ec.europa.eu/public_opinion/archives/eb_special_en.htm. 

18 Flash-Eurobarometer 232: http://ec.europa.eu/public_opinion/flash/fl_232_en.pdf. 
19 Demnächst abrufbar auf http://ec.europa.eu/employment_social/fundamental_rights/org/imass_de.htm. 

http://ec.europa.eu/employment_social/fundamental_rights/public/pubst_de.htm#leg
http://ec.europa.eu/employment_social/fundamental_rights/pdf/pubst/stud/multdis_de.pdf.
http://ec.europa.eu/employment_social/fundamental_rights/public/pubst_de.htm
http://ec.europa.eu/public_opinion/archives/eb_special_en.htm
http://ec.europa.eu/public_opinion/flash/fl_232_en.pdf
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Maßnahme zum Verbot von Diskriminierung wegen einer Behinderung ist zwar aufgrund der 
erforderlichen Anpassungen mit finanziellen Kosten verbunden, doch wirkt sich die bessere 
wirtschaftliche und soziale Eingliederung gegenwärtig benachteiligter Gruppen positiv aus. 

In dem Bericht gelangt man zu dem Schluss, dass eine die Grundsätze der Subsidiarität und 
Verhältnismäßigkeit respektierende Richtlinie für mehrere Diskriminierungsgründe ein 
geeignetes Mittel wäre. In einigen wenigen Mitgliedstaaten besteht bereits ein recht 
vollständiger gesetzlicher Schutz, während es in den meisten zwar einen gewissen, aber 
weniger umfassenden Schutz gibt. Die Rechtsangleichung infolge der neuen EU-Regelungen 
würde somit unterschiedlich ausfallen. 

Der Kommission ging eine Vielzahl an Beschwerden über Diskriminierung im 
Versicherungs- und Bankensektor zu. Berücksichtigen Versicherungsgesellschaften und 
Banken bei der Bewertung des Risikoprofils ihrer Kunden das Alter oder eine Behinderung, 
so muss dies nicht notwendigerweise eine Diskriminierung darstellen: dies hängt vom Produkt 
ab. Die Kommission wird mit der Versicherungs- und der Bankenbranche sowie weiteren 
relevanten Interessengruppen in Dialog treten, um eine Verständigung darüber zu erreichen, 
auf welchen Gebieten das Alter oder eine Behinderung relevant für die Ausgestaltung der 
Produkte und die Preisfestsetzung sind. 

3. RECHTLICHE ASPEKTE 

Rechtsgrundlage 

Der Vorschlag stützt sich auf Artikel 13 Absatz 1 EG-Vertrag. 

Subsidiarität und Verhältnismäßigkeit 

Das Subsidiaritätsprinzip findet Anwendung, da der Vorschlag nicht in den ausschließlichen 
Zuständigkeitsbereich der Gemeinschaft fällt. Seine Ziele können von den Mitgliedstaaten 
nicht ausreichend erfüllt werden, wenn sie allein handeln – nur gemeinschaftsweite 
Maßnahmen können sicherstellen, dass ein Mindeststandard an Schutz vor Diskriminierung 
aufgrund der Religion oder der Weltanschauung, einer Behinderung, des Alters oder der 
sexuellen Ausrichtung in allen Mitgliedstaaten gilt. Ein Rechtsakt der Gemeinschaft bietet 
Rechtssicherheit hinsichtlich der Rechte und Pflichten der Wirtschaftsakteure und Bürger, 
einschließlich derer, die sich von einem Mitgliedstaat in einen anderen begeben. Die 
Erfahrung mit Richtlinien nach Artikel 13 Absatz 1 EG-Vertrag zeigt, dass diese sich positiv 
auf die Verbesserung des Schutzes vor Diskriminierung auswirken. Die vorgeschlagene 
Richtlinie geht entsprechend dem Grundsatz der Verhältnismäßigkeit nicht über das für die 
gesetzten Ziele erforderliche Maß hinaus. 

Ferner sind die nationalen Traditionen und Konzepte in Bereichen wie Gesundheitswesen, 
Sozialschutz und allgemeine Bildung tendenziell unterschiedlicher als auf dem Gebiet der 
Beschäftigung. Die genannten Bereiche sind durch legitime gesellschaftliche Entscheidungen 
zu Themen gekennzeichnet, die in die Zuständigkeit der Mitgliedstaaten fallen. 

Die Vielfalt der europäischen Gesellschaften zählt zu den Stärken Europas und soll, in 
Einklang mit dem Subsidiaritätsprinzip, gewahrt werden. Themen wie die Organisation und 
die Inhalte der allgemeinen Bildung, die Anerkennung des Ehe- oder Familienstandes, 
Adoption, reproduktive Rechte u. Ä. werden am besten auf nationaler Ebene entschieden. Die 
Richtlinie verlangt somit von keinem Mitgliedstaat, seine gegenwärtigen Rechtsvorschriften 
und Verfahren auf diesen Gebieten zu ändern. Ebenso bleiben die nationalen Regelungen zu 
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den Aktivitäten der Kirchen und anderer religiöser Organisationen sowie zu deren Beziehung 
zum Staat unberührt. So obliegt es beispielsweise auch weiterhin allein den Mitgliedstaaten, 
zu entscheiden, ob eine selektive Zulassung zu Schulen erlaubt ist, ob das Tragen oder 
Zurschaustellen religiöser Symbole in Schulen verboten oder zulässig ist, ob 
gleichgeschlechtliche Ehen anerkannt werden und wie die Beziehung von organisierter 
Religion zum Staat gestaltet ist. 

Wahl des Instruments 

Mit einer Richtlinie kann ein kohärentes Mindestmaß an Schutz vor Diskriminierung in der 
EU am besten gewährleistet werden. Den einzelnen Mitgliedstaaten bleibt es dabei 
freigestellt, über diese Mindestvorgaben hinauszugehen. Auch haben sie so die Möglichkeit, 
die geeignetsten Durchsetzungsmaßnahmen und Sanktionen zu wählen. Die Vergangenheit 
hat gezeigt, dass im Hinblick auf das Diskriminierungsverbot eine Richtlinie das passendste 
Instrument darstellt. 

Entsprechungstabelle 

Die Mitgliedstaaten werden aufgefordert, der Kommission den Wortlaut der innerstaatlichen 
Rechtsvorschriften, mit denen sie die Richtlinie umgesetzt haben, sowie eine 
Entsprechungstabelle zu übermitteln. 

Europäischer Wirtschaftsraum 

Der vorliegende Rechtsakt ist für den Europäischen Wirtschaftsraum von Bedeutung. Nach 
entsprechendem Beschluss des Gemeinsamen EWR-Ausschusses wird die Richtlinie auf 
Drittstaaten Anwendung finden, die dem Europäischen Wirtschaftsraum angehören. 

4. AUSWIRKUNGEN AUF DEN HAUSHALT 

Der Vorschlag hat keine Auswirkungen auf den Gemeinschaftshaushalt. 

5. DETAILLIERTE ERLÄUTERUNG DER EINZELNEN BESTIMMUNGEN 

Artikel 1: Zweck 

Hauptzweck der Richtlinie ist die Bekämpfung der Diskriminierung aus Gründen der Religion 
oder der Weltanschauung, einer Behinderung, des Alters oder der sexuellen Ausrichtung zur 
Verwirklichung des Gleichbehandlungsgrundsatzes außerhalb von Beschäftigung und Beruf. 
Eine unterschiedliche Behandlung aufgrund des Geschlechts gemäß den Artikeln 13 und 141 
EG-Vertrag und den daraus abgeleiteten Rechtsvorschriften wird durch diese Richtlinie nicht 
untersagt. 

Artikel 2: Der Begriff „Diskriminierung“ 

Die Definition des Gleichbehandlungsgrundsatzes basiert auf derjenigen in den bereits 
bestehenden Richtlinien nach Artikel 13 Absatz 1 EG-Vertrag [und auf dem einschlägigen 
Fallrecht des Europäischen Gerichtshofes]. 

Unmittelbare Diskriminierung besteht darin, dass eine Person einzig wegen ihres Alters, ihrer 
Behinderung, ihrer Religion oder Weltanschauung oder ihrer sexuellen Ausrichtung anders 
behandelt wird. Mittelbare Diskriminierung ist insofern komplexer, als dem Anschein nach 
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neutrale Vorschriften oder Verfahren tatsächlich jedoch besonders nachteilige Auswirkungen 
auf eine Person oder Personengruppe mit einem bestimmten Merkmal haben. Der Urheber der 
Vorschriften oder Verfahren mag keine Vorstellung von den praktischen Folgen haben, 
weshalb irrelevant ist, ob die Diskriminierung beabsichtigt ist. Wie in den Richtlinien 
2000/43/EG, 2000/78/EG und 2002/73/EG20 kann indirekte Diskriminierung gerechtfertigt 
werden (wenn „diese Vorschriften, Kriterien oder Verfahren … durch ein rechtmäßiges Ziel 
sachlich gerechtfertigt und die Mittel … zur Erreichung dieses Ziels angemessen und 
erforderlich“ sind). 

Belästigung ist eine Form der Diskriminierung. Das unerwünschte Verhalten kann 
unterschiedliche Formen annehmen, die von mündlichen oder schriftlichen Kommentaren bis 
zu Gesten reichen, muss aber so schwerwiegend sein, dass ein von Einschüchterungen, 
Erniedrigungen oder Beleidigungen gekennzeichnetes Umfeld entsteht. Diese Definition 
entspricht derjenigen in den anderen Richtlinien nach Artikel 13. 

Die Verweigerung angemessener Vorkehrungen gilt als Form der Diskriminierung. Dies steht 
im Einklang mit dem Übereinkommen der Vereinten Nationen über die Rechte von Menschen 
mit Behinderungen und mit der Richtlinie 2000/78/EG. In bestimmten Fällen kann 
Ungleichbehandlung aufgrund des Alters rechtmäßig sein, sofern sie durch ein legitimes Ziel 
gerechtfertigt ist und die Mittel zur Erreichung dieses Ziels angemessen und erforderlich sind 
(Verhältnismäßigkeitsprüfung).  

Die bisherigen Richtlinien nach Artikel 13 EG-Vertrag sahen Ausnahmen vom Verbot der 
unmittelbaren Diskriminierung vor, „wenn das betreffende Merkmal … eine wesentliche und 
entscheidende berufliche Anforderung darstellt“, ferner bei Ungleichbehandlung wegen des 
Alters und, im Kontext der Diskriminierung aufgrund des Geschlechts, bei der Bereitstellung 
von Gütern und Dienstleistungen. Auch wenn der vorliegende Vorschlag nicht für den 
Bereich Beschäftigung gilt, so gibt es doch auf den in Artikel 3 genannten Gebieten 
Ungleichbehandlungen, die zulässig sein sollten. Da aber die Ausnahmen vom allgemeinen 
Gleichbehandlungsgrundsatz eng begrenzt bleiben sollten, müssen sie dem doppelten 
Erfordernis eines legitimen Ziels und verhältnismäßiger (d. h. möglichst wenig 
diskriminierender) Mittel zur Erreichung dieses Ziels entsprechen. 

                                                 
20 ABl. L 269 vom 5.10.2002. 
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Für Versicherungs- und Bankdienstleistungen ist zusätzlich eine besondere Bestimmung 
vorgesehen, da anzuerkennen ist, dass Alter und Behinderung bei bestimmten Produkten 
wesentliche Elemente der Risikobewertung und damit des Preises darstellen können. Wird 
Versicherern völlig untersagt, die Faktoren Alter und Behinderung zu berücksichtigen, 
müssten die zusätzlichen Kosten vollständig vom übrigen „Pool“ der Versicherten getragen 
werden, was höhere Gesamtkosten und geringere Deckung der Verbraucher zur Folge hätte. 
Die Berücksichtigung des Alters und einer Behinderung bei der Risikobewertung muss auf 
exakten Daten und Statistiken basieren. 

Die Richtlinie berührt nicht die einzelstaatlichen Maßnahmen zur Gewährleistung der 
öffentlichen Sicherheit und Ordnung, zur Verhütung von Straftaten, zum Schutz der 
Gesundheit und zum Schutz der Rechte und Freiheiten anderer. 

Artikel 3: Geltungsbereich 

Diskriminierung aus Gründen der Religion oder der Weltanschauung, einer Behinderung, des 
Alters oder der sexuellen Ausrichtung ist im öffentlichen und privaten Bereich verboten in 
Bezug auf  

• den Sozialschutz einschließlich der sozialen Sicherheit und der Gesundheitsdienste; 

• die sozialen Vergünstigungen; 

• die Bildung; 

• den Zugang zu und die Versorgung mit Gütern und Dienstleistungen, die der Öffentlichkeit 
zur Verfügung stehen, einschließlich Wohnraum. 

Was den Zugang zu Gütern und Dienstleistungen angeht, sind nur berufliche oder 
gewerbliche Tätigkeiten betroffen. Anders ausgedrückt, Transaktionen zwischen 
Privatpersonen, die als solche handeln, fallen nicht unter die Richtlinie: die Vermietung eines 
Zimmers in einem Privathaus muss nicht auf die gleiche Weise behandelt werden wie die 
Vermietung von Hotelzimmern. Die verschiedenen Bereiche sind nur insoweit betroffen, als 
der Gegenstand in die Zuständigkeit der Gemeinschaft fällt. So sind beispielsweise die 
Gestaltung des Bildungssystems, die Aktivitäten und die Lehrinhalte einschließlich der 
Organisation der Bildung für Menschen mit Behinderungen Sache der Mitgliedstaaten, die 
eine Ungleichbehandlung beim Zugang zu kirchlichen Bildungseinrichtungen vorsehen 
können. Beispielsweise kann eine Schule besondere Veranstaltungen für Kinder eines 
bestimmten Alters anbieten, und konfessionelle Schulen können Schulausflüge zu religiösen 
Themen organisieren. 

Im Rechtsakt wird auch deutlich gemacht, dass Angelegenheiten im Zusammenhang mit dem 
Ehe- oder Familienstand, wozu auch die Adoption gehört, nicht unter die Richtlinie fallen. 
Dies betrifft auch die reproduktiven Rechte. Es bleibt den Mitgliedstaaten überlassen, ob sie 
gesetzlich eingetragene Partnerschaften einführen und anerkennen oder nicht. Sobald aber im 
einzelstaatlichen Recht derartige Partnerschaften als der Ehe vergleichbar anerkannt werden, 
gilt auch hier der Gleichbehandlungsgrundsatz21. 

                                                 
21 Urteil des EuGH vom 1.4.2008 in der Rechtssache C-267/06 Tadao Maruko. 
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In Artikel 3 wird präzisiert, dass einzelstaatliche Rechtsvorschriften über den säkularen 
Charakter des Staates und seiner Einrichtungen sowie über den Status religiöser 
Organisationen von der Richtlinie unberührt bleiben. Die Mitgliedstaaten können also das 
Tragen religiöser Symbole in Schulen erlauben oder verbieten. Auch fällt 
Ungleichbehandlung aufgrund der Staatsangehörigkeit nicht unter die Richtlinie. 

Artikel 4: Gleichbehandlung von Menschen mit Behinderungen 

Der effektive Zugang von Menschen mit Behinderungen zu Sozialschutz, sozialen 
Vergünstigungen, Gesundheitsdiensten und Bildung sowie der Zugang zu und die Versorgung 
mit Gütern und Dienstleistungen, die der Öffentlichkeit zur Verfügung stehen, einschließlich 
Wohnraum, ist von vornherein zu gewährleisten. Diese Pflicht wird insofern begrenzt, als sie 
entfällt, sollte ihre Erfüllung eine unverhältnismäßige Belastung darstellen oder größere 
Veränderungen des Produkts oder der Dienstleistung erfordern. 

In einigen Fällen können individuelle angemessene Vorkehrungen erforderlich sein, um den 
effektiven Zugang einer bestimmten Person mit Behinderung zu gewährleisten. Wie oben gilt 
dies nur, wenn es keine unverhältnismäßige Belastung darstellt. Der Artikel enthält eine nicht 
erschöpfende Liste von Faktoren, die bei der Bewertung der Frage, ob die Belastung 
unverhältnismäßig ist, berücksichtigt werden könnten, so dass es möglich ist, der konkreten 
Situation von kleinen und mittleren Unternehmen sowie von Mikrounternehmen Rechnung zu 
tragen. 

Den Begriff der angemessenen Vorkehrungen gibt es bereits für den Bereich Beschäftigung in 
der Richtlinie 2000/78/EG, weshalb die Mitgliedstaaten und Unternehmen schon Erfahrungen 
mit seiner Anwendung gesammelt haben. Was für eine große Gesellschaft oder Behörde 
angemessen sein mag, ist dies möglicherweise für ein kleines oder mittleres Unternehmen 
nicht. Die Anforderung, für angemessene Vorkehrungen zu sorgen, beschränkt sich nicht nur 
auf physische Veränderungen, sondern kann auch alternative Wege für die Bereitstellung 
einer Dienstleistung umfassen. 

Artikel 5: Positive Maßnahmen 

Diese Bestimmung findet sich in allen Richtlinien nach Artikel 13. Selbstverständlich führt in 
vielen Fällen formale Gleichstellung nicht zu Gleichstellung in der Praxis. Es kann sich als 
erforderlich erweisen, durch spezifische Maßnahmen Ungleichheitssituationen zu verhindern 
oder auszugleichen. Die Mitgliedstaaten verfügen, was positive Maßnahmen betrifft, über 
unterschiedliche Traditionen und Gepflogenheiten, weshalb es dieser Artikel den 
Mitgliedstaaten überlässt, positive Maßnahmen zu treffen, und sie nicht zur Pflicht macht. 

Artikel 6: Mindestanforderungen 

Diese Bestimmung findet sich in allen Richtlinien nach Artikel 13. Danach haben die 
Mitgliedstaaten die Möglichkeiten, für ein höheres als das von der Richtlinie garantierte 
Schutzniveau zu sorgen, und es wird bekräftigt, dass es durch die Umsetzung der Richtlinie 
nicht zu einer Absenkung des von den Mitgliedstaaten bereits garantierten allgemeinen 
Niveaus des Schutzes vor Diskriminierung kommen darf. 

Artikel 7: Rechtsschutz 

Diese Bestimmung findet sich in allen Richtlinien nach Artikel 13. Betroffene sollten ihr 
Recht auf Nichtdiskriminierung durchsetzen können. Daher sieht dieser Artikel vor, dass 
Menschen, die glauben, Opfer von Diskriminierung zu sein, in der Lage sein sollten, ihr Recht 
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in Verwaltungs- oder Gerichtsverfahren geltend zu machen, selbst wenn das Verhältnis, 
während dessen die Diskriminierung vorgekommen sein soll, bereits beendet ist, wie der 
Europäische Gerichtshof in der Rechtssache Coote entschieden hat22. 

Das Recht auf wirksamen Rechtsschutz wird dadurch verstärkt, dass Organisationen, die ein 
legitimes Interesse an der Bekämpfung von Diskriminierung haben, berechtigt sind, Opfer 
von Diskriminierung in Gerichts- oder Verwaltungsverfahren zu unterstützen. Einzelstaatliche 
Regelungen über Fristen für die Rechtsverfolgung bleiben von dieser Bestimmung unberührt. 

Artikel 8: Beweislast 

Diese Bestimmung findet sich in allen Richtlinien nach Artikel 13. Für Gerichtsverfahren gilt 
im Allgemeinen die Regel, dass eine Person, die eine Behauptung aufstellt, diese beweisen 
muss. In Diskriminierungsfällen ist es aber häufig äußerst schwierig, die erforderlichen 
Beweise zu erbringen, da sie sich oft in den Händen des Beklagten befinden. Dieses Problem 
wurde vom Europäischen Gerichtshof23 und vom Gemeinschaftsgesetzgeber in der Richtlinie 
97/80/EG24 anerkannt. 

Die Umkehrung der Beweislast gilt in allen Fällen, in denen die Verletzung des 
Gleichbehandlungsgrundsatzes geltend gemacht wird, auch wenn gemäß Artikel 7 Absatz 2 
Verbände und Organisationen beteiligt sind. Wie in den bisherigen Richtlinien gilt die 
Umkehrung der Beweislast nicht bei Strafverfahren im Zusammenhang mit angenommener 
Diskriminierung. 

Artikel 9: Viktimisierung 

Diese Bestimmung findet sich in allen Richtlinien nach Artikel 13. Ein wirksamer 
Rechtsschutz muss auch den Schutz vor Vergeltungsmaßnahmen umfassen. 
Diskriminierungsopfer könnten sich davon abhalten lassen, ihre Rechte geltend zu machen, 
weil sie Vergeltungsmaßnahmen befürchten; deshalb ist es notwendig, den Einzelnen vor 
Benachteiligungen zu schützen, die als Reaktion auf die Wahrnehmung der durch die 
Richtlinie garantierten Rechte erfolgen. Dieser Artikel ist der gleiche wie in den Richtlinien 
2000/43/EG und 2000/78/EG. 

Artikel 10: Unterrichtung 

Diese Bestimmung findet sich in allen Richtlinien nach Artikel 13. Erfahrung und Umfragen 
zeigen, dass die einzelnen Bürger schlecht oder unzureichend über ihre Rechte informiert 
sind. Je effektiver die Mechanismen zur Unterrichtung der Öffentlichkeit und das 
Präventionssystem sind, desto geringer ist der Bedarf an Abhilfe im Einzelfall. Entsprechende 
Bestimmungen gibt es auch in den Richtlinien 2000/43/EG, 2000/78/EG und 2002/113/EG. 

Artikel 11: Dialog mit einschlägigen Interessengruppen 

Diese Bestimmung findet sich in allen Richtlinien nach Artikel 13. Durch sie soll der Dialog 
gefördert werden zwischen den einschlägigen Behörden und Interessengruppen, etwa 
nichtstaatlichen Organisationen, die ein legitimes Interesse daran haben, sich an der 
Bekämpfung von Diskriminierung aus Gründen der Religion oder der Weltanschauung, einer 

                                                 
22 Rechtssache C-185/97 [1998] Slg. I-5199. 
23 Danfoss, Rechtssache 109/88 [1989] Slg. 03199. 
24 ABl. L 14 vom 20.1.1998. 
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Behinderung, des Alters oder der sexuellen Ausrichtung zu beteiligen. Eine ähnliche 
Bestimmung enthalten auch die bisherigen Antidiskriminierungsrichtlinien. 

Artikel 12: Mit der Förderung der Gleichbehandlung befasste Stellen 

Diese Bestimmung findet sich in zwei Richtlinien nach Artikel 13. Danach müssen die 
Mitgliedstaaten auf nationaler Ebene eine oder mehrere Stellen („Gleichstellungsstelle“) 
einrichten, deren Aufgabe darin besteht, die Gleichbehandlung aller Personen ohne 
Diskriminierung aus Gründen der Religion oder der Weltanschauung, einer Behinderung, des 
Alters oder der sexuellen Ausrichtung zu fördern. 

Sie entspricht insofern den Bestimmungen der Richtlinie 2000/43/EG, als sich die Stellen mit 
dem Zugang zu und der Versorgung mit Gütern und Dienstleistungen befassen, und sie baut 
auf entsprechenden Bestimmungen in den Richtlinien 2002/73/EG25 und 2004/113/EG auf. 
Festgelegt werden Mindestzuständigkeiten für diese nationalen Stellen, die unabhängig tätig 
werden sollten, um den Gleichbehandlungsgrundsatz zu fördern. Die Mitgliedstaaten können 
beschließen, dass diese Stellen die gleichen sind wie die bereits im Rahmen der bisherigen 
Richtlinien eingerichteten. 

Für Einzelne ist es schwierig und teuer, eine Klage wegen einer angenommenen 
Diskriminierung anzustrengen. Eine zentrale Aufgabe der Gleichstellungsstellen besteht 
darin, Diskriminierungsopfer auf unabhängige Weise zu unterstützen. Sie müssen auch in der 
Lage sein, unabhängige Untersuchungen zum Thema Diskriminierung durchzuführen und 
Berichte und Empfehlungen zu diskriminierungsrelevanten Themen zu veröffentlichen. 

Artikel 13: Einhaltung 

Diese Bestimmung findet sich in allen Richtlinien nach Artikel 13. Zur Durchsetzung des 
Gleichbehandlungsgrundsatzes ist es erforderlich, dass Diskriminierung, die auf Rechts- und 
Verwaltungsvorschriften zurückgeht, eliminiert wird; daher werden die Mitgliedstaaten durch 
die Richtlinie verpflichtet, solche Vorschriften aufzuheben. Wie in früheren Rechtsakten, so 
wird auch in dieser Richtlinie festgelegt, dass Bestimmungen, die dem 
Gleichbehandlungsgrundsatz zuwiderlaufen, aufgehoben oder geändert werden bzw. 
aufgehoben oder geändert werden können, wenn gegen sie Einspruch erhoben wird. 

Artikel 14: Sanktionen 

Diese Bestimmung findet sich in allen Richtlinien nach Artikel 13. Im Einklang mit dem 
Fallrecht des Europäischen Gerichtshofs26 wird festgelegt, dass es keine Obergrenze für die 
Schadenersatzleistung bei Verletzung des Gleichbehandlungsgrundsatzes geben sollte. Die 
Einführung strafrechtlicher Sanktionen wird nicht verlangt. 

Artikel 15: Umsetzung 

Diese Bestimmung findet sich in allen Richtlinien nach Artikel 13. Den Mitgliedstaaten wird 
für die Umsetzung der Richtlinie in einzelstaatliches Recht und die Unterrichtung der 
Kommission über die einzelstaatlichen Rechtsvorschriften eine Frist von zwei Jahren 

                                                 
25 Richtlinie 2002/73/EG zur Änderung der Richtlinie 76/207/EWG des Rates zur Verwirklichung des 

Grundsatzes der Gleichbehandlung von Männern und Frauen hinsichtlich des Zugangs zur 
Beschäftigung, zur Berufsbildung und zum beruflichen Aufstieg sowie in Bezug auf die 
Arbeitsbedingungen, ABl. L 269 vom 5.10.2002, S. 15. 

26 Rechtssachen C-180/95 Draehmpaehl, Slg. 1997, I-2195 und C-271/91 Marshall, Slg. 1993, I-4367. 
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eingeräumt. Die Mitgliedstaaten können festlegen, dass der Pflicht, effektiven Zugang für 
Personen mit Behinderungen zu gewährleisten, erst vier Jahre nach Annahme der Richtlinie 
nachzukommen ist. 

Artikel 16: Bericht 

Diese Bestimmung findet sich in allen Richtlinien nach Artikel 13. Danach muss die 
Kommission dem Europäischen Parlament und dem Rat auf der Grundlage der von den 
Mitgliedstaaten übermittelten Informationen über die Anwendung der Richtlinie berichten. In 
dem Bericht werden die Standpunkte der Sozialpartner und der einschlägigen nichtstaatlichen 
Organisationen sowie der Europäischen Agentur für Grundrechte berücksichtigt. 

Artikel 17: Inkrafttreten 

Diese Bestimmung findet sich in allen Richtlinien nach Artikel 13. Die Richtlinie tritt am Tag 
ihrer Veröffentlichung im Amtsblatt der Europäischen Union in Kraft. 

Artikel 18: Adressaten 

Diese Bestimmung findet sich in allen Richtlinien nach Artikel 13 und besagt, dass die 
Richtlinie an die Mitgliedstaaten gerichtet ist. 
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2008/0140 (CNS) 

Vorschlag für eine 

RICHTLINIE DES RATES 

zur Anwendung des Grundsatzes der Gleichbehandlung ungeachtet der Religion oder 
der Weltanschauung, einer Behinderung, des Alters oder der sexuellen Ausrichtung 

DER RAT DER EUROPÄISCHEN UNION – 

gestützt auf den Vertrag zur Gründung der Europäischen Gemeinschaft, insbesondere auf 
Artikel 13 Absatz 1, 

auf Vorschlag der Kommission27, 

nach Stellungnahme des Europäischen Parlaments28, 

nach Stellungnahme des Europäischen Wirtschafts- und Sozialausschusses29, 

nach Stellungnahme des Ausschusses der Regionen30, 

in Erwägung nachstehender Gründe: 

(1) Nach Artikel 6 des Vertrags über die Europäische Union beruht diese auf den 
Grundsätzen der Freiheit, der Demokratie, der Achtung der Menschenrechte und 
Grundfreiheiten sowie der Rechtsstaatlichkeit, Grundsätzen, denen sich sämtliche 
Mitgliedstaaten verschrieben haben, und sie achtet die Grundrechte, wie sie in der 
Europäischen Konvention zum Schutze der Menschenrechte und Grundfreiheiten 
gewährleistet sind und wie sie sich aus den gemeinsamen Verfassungsüberlieferungen 
der Mitgliedstaaten als allgemeine Grundsätze des Gemeinschaftsrechts ergeben. 

(2) Die Gleichheit aller Menschen vor dem Gesetz und der Schutz vor Diskriminierung ist 
ein allgemeines Menschenrecht und wurde in der Allgemeinen Erklärung der 
Menschenrechte, im Übereinkommen der Vereinten Nationen über die Beseitigung 
aller Formen der Diskriminierung von Frauen, im Internationalen Übereinkommen zur 
Beseitigung jeder Form von Rassendiskriminierung, im Internationalen Pakt der 
Vereinten Nationen über bürgerliche und politische Rechte, im Internationalen Pakt 
der Vereinten Nationen über wirtschaftliche, soziale und kulturelle Rechte, im 
Übereinkommen der Vereinten Nationen über die Rechte von Menschen mit 
Behinderungen, in der Europäischen Konvention zum Schutze der Menschenrechte 
und Grundfreiheiten und in der Europäischen Sozialcharta anerkannt, die von den 
[allen] Mitgliedstaaten unterzeichnet wurden. Insbesondere ist im Übereinkommen der 

                                                 
27 ABl. C vom , S . 
28 ABl. C vom , S . 
29 ABl. C vom , S . 
30 ABl. C vom , S . 
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Vereinten Nationen über die Rechte von Menschen mit Behinderungen die 
Verweigerung angemessener Vorkehrungen in der Definition von Diskriminierung 
enthalten. 

(3) Die Richtlinie wahrt die Grundrechte und achtet die Grundsätze, die insbesondere in 
der Charta der Grundrechte der Europäischen Union verankert sind. In Artikel 10 der 
Charta wird die Gedanken-, Gewissens- und Religionsfreiheit anerkannt, in Artikel 21 
werden Diskriminierungen unter anderem aus Gründen der Religion oder der 
Weltanschauung, einer Behinderung, des Alters oder der sexuellen Ausrichtung 
verboten und in Artikel 26 wird der Anspruch von Menschen mit Behinderung auf 
Maßnahmen zur Gewährleistung ihrer Eigenständigkeit anerkannt. 

(4) Das Europäische Jahr der Menschen mit Behinderungen 2003, das Europäische Jahr 
der Chancengleichheit für alle 2007 und das Europäische Jahr des interkulturellen 
Dialogs 2008 haben das Weiterbestehen von Diskriminierung, aber auch die Vorzüge 
der Vielfalt deutlich gemacht. 

(5) Der Europäische Rat hat am 14. Dezember 2007 in Brüssel die Mitgliedstaaten 
ersucht, ihre Bemühungen zur Verhütung und Bekämpfung der Diskriminierung 
innerhalb und außerhalb des Arbeitsmarkts zu verstärken.31 

(6) Das Europäische Parlament hat zu einer Ausdehnung des Diskriminierungsschutzes im 
Gemeinschaftsrecht aufgerufen.32 

(7) Die Europäische Kommission hat in ihrer Mitteilung „Eine erneuerte Sozialagenda: 
Chancen, Zugangsmöglichkeiten und Solidarität im Europa des 21. Jahrhunderts“33 
bekräftigt, dass in Gesellschaften, in denen alle Menschen als gleichwertig betrachtet 
werden, niemandem der Weg zur Nutzung der Chancen durch künstliche Hindernisse 
oder Diskriminierung verstellt werden sollte. 

(8) Die Gemeinschaft hat auf der Grundlage des Artikels 13 Absatz 1 EG-Vertrag drei 
Rechtsinstrumente34 erlassen, um Diskriminierung aus Gründen des Geschlechts, der 
Rasse, der ethnischen Herkunft, der Religion oder der Weltanschauung, einer 
Behinderung, des Alters oder der sexuellen Ausrichtung zu verhindern und zu 
bekämpfen. Insbesondere wird mit der Richtlinie 2000/78/EG ein allgemeiner Rahmen 
gegen Ungleichbehandlung aus Gründen der Religion oder der Weltanschauung, einer 
Behinderung, des Alters oder der sexuellen Ausrichtung in Beschäftigung und Beruf 
festgelegt. Doch bestehen nach wie vor Unterschiede zwischen den Mitgliedstaaten, 
was Umfang und Art des Schutzes vor derartiger Diskriminierung außerhalb des 
Beschäftigungsbereichs betrifft. 

(9) Daher sollte Diskriminierung aus Gründen der Religion oder der Weltanschauung, 
einer Behinderung, des Alters oder der sexuellen Ausrichtung in einer Reihe von 
Bereichen außerhalb des Arbeitsmarktes gesetzlich verboten werden, unter anderem in 
den Bereichen Sozialschutz, Bildung sowie Zugang zu und Versorgung mit Gütern 

                                                 
31 Tagung des Europäischen Rates vom 14. Dezember 2007 in Brüssel, Schlussfolgerungen des Vorsitzes, 

Nummer 50. 
32 Entschließung vom 20. Mai 2008, P6_TA-PROV(2008)0212. 
33 KOM(2008) 412. 
34 Richtlinie 2000/43/EG, Richtlinie 2000/78/EG und Richtlinie 2004/113/EG. 
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und Dienstleistungen, einschließlich Wohnraum. Gesetzlich vorgeschrieben werden 
sollten Maßnahmen zur Gewährleistung des gleichberechtigten Zugangs von Personen 
mit Behinderungen zu den erfassten Bereichen. 

(10) Die Richtlinie 2000/78/EG untersagt Diskriminierung beim Zugang zur 
Berufsbildung; dieser Schutz muss durch Ausdehnung des Diskriminierungsverbots 
auf die nicht zur Berufsbildung zählende Bildung vervollständigt werden. 

(11) Diese Richtlinie sollte die Zuständigkeiten der Mitgliedstaaten in den Bereichen 
Bildung, soziale Sicherheit und Gesundheitswesen unberührt lassen. Ebenso sollten 
die grundlegende Rolle und der breite Ermessensspielraum der Mitgliedstaaten bei 
Bereitstellung, Inauftraggabe und Organisation von Dienstleistungen von allgemeinem 
wirtschaftlichem Interesse unberührt bleiben. 

(12) Unter Diskriminierung sind unmittelbare und mittelbare Diskriminierung, Belästigung, 
Anweisung zur Diskriminierung und Verweigerung angemessener Vorkehrungen zu 
verstehen. 

(13) Bei der Verwirklichung des Grundsatzes der Gleichbehandlung ungeachtet der 
Religion oder Weltanschauung, einer Behinderung, des Alters oder der sexuellen 
Ausrichtung sollte die Gemeinschaft gemäß Artikel 3 Absatz 2 EG-Vertrag darauf 
hinwirken, Ungleichheiten zu beseitigen und die Gleichstellung von Männern und 
Frauen zu fördern, insbesondere auch, weil Frauen häufig Opfer von 
Mehrfachdiskriminierung sind. 

(14) Die Beurteilung von Tatbeständen, die auf eine unmittelbare oder mittelbare 
Diskriminierung schließen lassen, sollte den einzelstaatlichen gerichtlichen Instanzen 
oder anderen zuständigen Stellen nach den einzelstaatlichen Rechtsvorschriften oder 
Gepflogenheiten obliegen. In diesen einzelstaatlichen Vorschriften kann insbesondere 
vorgesehen sein, dass mittelbare Diskriminierung mit allen Mitteln, einschließlich 
statistischer Beweise, festzustellen ist. 

(15) Bei Versicherungs-, Bank- und anderen Finanzdienstleistungen werden behinderungs- 
und altersbezogene versicherungsmathematische Faktoren und Risikofaktoren 
angewandt. Sie sollten nicht als diskriminierend angesehen werden, wenn 
nachgewiesen wird, dass es sich um für die Risikobewertung zentrale Faktoren 
handelt. 

(16) Für alle Personen gelten die Freiheit der Vertragsschließung und die freie Wahl des 
Vertragspartners für eine Transaktion. Die Richtlinie sollte nicht für 
Wirtschaftstransaktionen von Personen gelten, für die diese Transaktionen nicht ihre 
berufliche oder gewerbliche Tätigkeit darstellen. 

(17) Durch das Diskriminierungsverbot dürfen andere Grundrechte und Grundfreiheiten 
nicht beeinträchtigt werden, einschließlich des Schutzes des Privat- und 
Familienlebens und der in diesem Kontext stattfindenden Transaktionen, der 
Religionsfreiheit und der Vereinigungsfreiheit. Einzelstaatliche Gesetze über den Ehe- 
oder Familienstand einschließlich der reproduktiven Rechte bleiben von dieser 
Richtlinie unberührt. Unberührt bleibt auch der säkulare Charakter des Staates und 
seiner Einrichtungen oder Gremien sowie der Bildung. 
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(18) Die Mitgliedstaaten sind für die Gestaltung und die Inhalte der Bildung zuständig. In 
der Mitteilung der Kommission zum Thema „Bessere Kompetenzen für das 
21. Jahrhundert: eine Agenda für die europäische Zusammenarbeit im Schulwesen“ 
wird auf die Notwendigkeit hingewiesen, den benachteiligten Kindern und den 
Kindern mit besonderen Bedürfnissen besondere Aufmerksamkeit zu widmen. 
Insbesondere kann das einzelstaatliche Recht unterschiedliche Behandlung aufgrund 
der Religion oder Weltanschauung bei der Zulassung zu Bildungseinrichtungen 
vorsehen. Auch können die Mitgliedstaaten das Tragen oder Zurschaustellen religiöser 
Symbole in Schulen zulassen oder verbieten. 

(19) Die Europäische Union hat in ihrer der Schlussakte des Vertrags von Amsterdam 
angefügten Erklärung Nr. 11 zum Status der Kirchen und weltanschaulichen 
Gemeinschaften ausdrücklich anerkannt, dass sie den Status, den Kirchen und 
religiöse Vereinigungen oder Gemeinschaften in den Mitgliedstaaten nach deren 
Rechtsvorschriften genießen, achtet und ihn nicht beeinträchtigt und dass sie den 
Status von weltanschaulichen oder nicht religiösen Gemeinschaften in gleicher Weise 
achtet. Maßnahmen, durch die Menschen mit Behinderungen ein effektiver 
diskriminierungsfreier Zugang zu den von der vorliegenden Richtlinie erfassten 
Bereichen ermöglicht werden soll, spielen für die Gewährleistung der vollen 
Gleichstellung in der Praxis eine wichtige Rolle. Außerdem können in Einzelfällen 
individuelle angemessene Vorkehrungen erforderlich sein, um diesen Zugang zu 
gewährleisten. In keinem Fall sind Maßnahmen erforderlich, die eine 
unverhältnismäßige Belastung bedeuten würden. Bei der Bewertung der Frage, ob die 
Belastung unverhältnismäßig ist, sollte eine Reihe von Faktoren berücksichtigt 
werden, etwa die Größe, die Ressourcen und die Art der Organisation. Das Prinzip der 
angemessenen Vorkehrungen ist in der Richtlinie 2000/78/EG und im 
Übereinkommen der Vereinten Nationen über die Rechte von Menschen mit 
Behinderungen festgelegt. 

(20) In einigen Bereichen wurden auf europäischer Ebene rechtliche Anforderungen35 und 
Normen zur Zugänglichkeit festgelegt, während laut Artikel 16 der Verordnung (EG) 
Nr. 1083/2006 des Rates vom 11. Juli 2006 mit allgemeinen Bestimmungen über den 
Europäischen Fonds für regionale Entwicklung, den Europäischen Sozialfonds und 
den Kohäsionsfonds und zur Aufhebung der Verordnung (EG) Nr. 1260/199936 der 
Zugang für Behinderte eines der Kriterien ist, die bei der Festlegung der aus Mitteln 
der Fonds kofinanzierten Vorhaben zu beachten sind. Auch hat der Rat die 
Notwendigkeit von Maßnahmen zur Gewährleistung der Zugänglichkeit kultureller 
Einrichtungen und kultureller Aktivitäten für Menschen mit Behinderungen 
unterstrichen37. 

(21) Das Diskriminierungsverbot sollte nicht der Beibehaltung oder Einführung von 
Maßnahmen der Mitgliedstaaten entgegenstehen, die Nachteile für eine Gruppe von 
Personen einer bestimmten Religion oder Weltanschauung, mit einer Behinderung, 
einer bestimmten Altersgruppe oder einer bestimmten sexuellen Ausrichtung 
verhindern oder ausgleichen sollen. Durch solche Maßnahmen können Organisationen 
von Personen einer bestimmten Religion oder Weltanschauung, mit einer 

                                                 
35 Verordnung (EG) Nr. 1107/2006 und Verordnung (EG) Nr. 1371/2007. 
36 ABl. L 210 vom 31.7.2006, S. 25. Zuletzt geändert durch die Verordnung (EG) Nr. 1989/2006 (ABl. 

L 411 vom 30.12.2006, S .6). 
37 ABl. C 134 vom 7.6.2003, S. 7. 
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Behinderung, einer bestimmten Altersgruppe oder einer bestimmten sexuellen 
Ausrichtung zugelassen werden, wenn ihr Hauptzweck die Förderung der besonderen 
Bedürfnisse dieser Personen ist. 

(22) In dieser Richtlinie werden Mindestanforderungen festgelegt, weshalb es den 
Mitgliedstaaten freisteht, günstigere Vorschriften einzuführen oder beizubehalten. Die 
Umsetzung dieser Richtlinie sollte nicht als Rechtfertigung für eine Absenkung des in 
den Mitgliedstaaten bereits bestehenden Schutzniveaus benutzt werden. 

(23) Opfer von Diskriminierung aufgrund ihrer Religion oder Weltanschauung, einer 
Behinderung, ihres Alters oder ihrer sexuellen Ausrichtung sollten über einen 
angemessenen Rechtsschutz verfügen. Um einen effektiveren Schutz zu gewährleisten, 
sollten sich Verbände, Organisationen und andere juristische Personen unbeschadet 
der nationalen Verfahrensregeln bezüglich der Vertretung und Verteidigung vor 
Gericht auch im Namen eines Opfers oder zu seiner Unterstützung an einem Verfahren 
beteiligen können. 

(24) Die Regeln für die Beweislastverteilung sind anzupassen, wenn ein glaubhafter 
Anschein einer Diskriminierung besteht; zur wirksamen Anwendung des 
Gleichbehandlungsgrundsatzes muss eine Verlagerung der Beweislast auf die beklagte 
Partei erfolgen, wenn Nachweise für eine solche Diskriminierung erbracht werden. Es 
ist aber nicht Sache der beklagten Partei, nachzuweisen, dass die klagende Partei einer 
bestimmten Religion oder Weltanschauung angehört oder eine bestimmte 
Behinderung, ein bestimmtes Alter oder eine bestimmte sexuelle Ausrichtung hat.  

(25) Voraussetzung für eine effektive Verwirklichung des Gleichbehandlungsgrundsatzes 
ist ein angemessener rechtlicher Schutz vor Viktimisierung. 

(26) Der Rat hat in seiner Entschließung zu den Folgemaßnahmen zum Europäischen Jahr 
der Chancengleichheit für alle (2007) dazu aufgerufen, die Zivilgesellschaft, 
einschließlich Organisationen, die diskriminierungsgefährdete Personen vertreten, die 
Sozialpartner und andere interessierte Kreise in vollem Umfang in die Entwicklung 
von Strategien und Programmen zur Verhütung von Diskriminierung und zur 
Förderung der Gleichbehandlung und der Chancengleichheit sowohl auf europäischer 
als auch auf nationaler Ebene einzubinden. 

(27) Die Erfahrung mit der Anwendung der Richtlinien 2000/43/EG und 2004/113/EG 
zeigt, dass der Schutz vor Diskriminierung aus den in der vorliegenden Richtlinie 
erfassten Gründen verstärkt würde, wenn es in jedem Mitgliedstaat eine oder mehrere 
unabhängige Stellen gäbe, die für die Analyse der mit Diskriminierung verbundenen 
Probleme, die Prüfung möglicher Lösungen und die Bereitstellung konkreter 
Hilfsangebote für die Opfer zuständig wäre. 

(28) Bei der Wahrnehmung ihrer Befugnisse und Erfüllung ihrer Aufgaben gemäß dieser 
Richtlinie sollten sich diese Stellen an den Pariser Grundsätzen der Vereinten 
Nationen betreffend die Stellung und Tätigkeit nationaler Einrichtungen zur Förderung 
und zum Schutz der Menschenrechte orientieren. 

(29) Die Mitgliedstaaten sollten wirksame, verhältnismäßige und abschreckende 
Sanktionen für Verstöße gegen die in dieser Richtlinie festgelegten Pflichten vorsehen. 
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(30) Das Ziel, ein einheitliches Niveau des Schutzes vor Diskriminierung in allen 
Mitgliedstaaten zu gewährleisten, kann, im Einklang mit den Grundsätzen der 
Subsidiarität und der Verhältnismäßigkeit nach Artikel 5 EG-Vertrag, von den 
Mitgliedstaaten nicht in ausreichendem Maße verwirklicht und wegen des Umfangs 
und der angestrebten Wirkung der vorgeschlagenen Maßnahmen besser auf 
Gemeinschaftsebene erreicht werden. Diese Richtlinie geht nicht über das für die 
Erreichung dieses Ziels erforderliche Maß hinaus. 

(31) Gemäß Nummer 34 der interinstitutionellen Vereinbarung über bessere Rechtsetzung 
werden die Mitgliedstaaten aufgefordert, für ihre eigenen Zwecke und im Interesse der 
Gemeinschaft eigene Aufstellungen vorzunehmen, aus denen im Rahmen des 
Möglichen die Entsprechungen zwischen Richtlinie und Umsetzungsmaßnahmen zu 
entnehmen sind, und diese zu veröffentlichen. 

HAT FOLGENDE RICHTLINIE ERLASSEN: 

Kapitel 1 
ALLGEMEINE BESTIMMUNGEN 

Artikel 1 
Zweck 

Mit dieser Richtlinie wird ein allgemeiner Rahmen zur Bekämpfung der Diskriminierung aus 
Gründen der Religion oder der Weltanschauung, einer Behinderung, des Alters oder der 
sexuellen Ausrichtung zur Verwirklichung des Grundsatzes der Gleichbehandlung in den 
Mitgliedstaaten außerhalb von Beschäftigung und Beruf festgelegt. 

Artikel 2 
Der Begriff „Diskriminierung“ 

1. Im Sinne dieser Richtlinie bedeutet „Gleichbehandlungsgrundsatz“, dass es keine 
unmittelbare oder mittelbare Diskriminierung wegen eines der in Artikel 1 genannten Gründe 
geben darf. 

2. Im Sinne des Absatzes 1 

a) liegt eine unmittelbare Diskriminierung vor, wenn eine Person wegen eines der in Artikel 1 
genannten Gründe in einer vergleichbaren Situation eine weniger günstige Behandlung 
erfährt, als eine andere Person erfährt, erfahren hat oder erfahren würde; 

b) liegt eine mittelbare Diskriminierung vor, wenn dem Anschein nach neutrale Vorschriften, 
Kriterien oder Verfahren Personen mit einer bestimmten Religion oder Weltanschauung, einer 
bestimmten Behinderung, einem bestimmten Alter oder einer bestimmten sexuellen 
Ausrichtung gegenüber anderen Personen in besonderer Weise benachteiligen können, es sei 
denn diese Vorschriften, Kriterien oder Verfahren sind durch ein rechtmäßiges Ziel sachlich 
gerechtfertigt und die Mittel sind zur Erreichung dieses Ziels angemessen und erforderlich. 

3. Unerwünschte Verhaltensweisen, die mit einem der Gründe nach Artikel 1 in 
Zusammenhang stehen und bezwecken oder bewirken, dass die Würde der betreffenden 
Person verletzt und ein von Einschüchterungen, Anfeindungen, Erniedrigungen, 
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Entwürdigungen oder Beleidigungen gekennzeichnetes Umfeld geschaffen wird, sind 
Belästigungen, die als Diskriminierung im Sinne des Absatzes 1 gelten. 

4. Die Anweisung zur Diskriminierung einer Person wegen eines der in Artikel 1 genannten 
Gründe gilt als Diskriminierung im Sinne des Absatzes 1. 

5. Werden im konkreten Fall angemessene Vorkehrungen für Menschen mit Behinderungen 
gemäß Artikel 4 Absatz 1 Buchstabe b dieser Richtlinie verweigert, gilt dies als 
Diskriminierung im Sinne des Absatzes 1. 

6. Ungeachtet des Absatzes 2 können die Mitgliedstaaten festlegen, dass Ungleichbehandlung 
aufgrund des Alters keine Diskriminierung darstellt, sofern sie im Rahmen des nationalen 
Rechts durch ein legitimes Ziel gerechtfertigt ist und die Mittel zur Erreichung dieses Ziels 
angemessen und erforderlich sind. Insbesondere wird durch diese Richtlinie die Festsetzung 
bestimmter Altersgrenzen für den Zugang zu sozialen Vergünstigungen, zur Bildung und zu 
bestimmten Gütern und Dienstleistungen nicht ausgeschlossen. 

7. Ungeachtet des Absatzes 2 können die Mitgliedstaaten bei der Bereitstellung von 
Finanzdienstleistungen verhältnismäßige Ungleichbehandlungen zulassen, wenn für das 
fragliche Produkt die Berücksichtigung des Alters oder einer Behinderung ein zentraler Faktor 
bei der auf relevanten und exakten versicherungsmathematischen oder statistischen Daten 
beruhenden Risikobewertung ist. 

8. Diese Richtlinie berührt nicht die im einzelstaatlichen Recht vorgesehenen allgemeinen 
Maßnahmen, die in einer demokratischen Gesellschaft für die Gewährleistung der 
öffentlichen Sicherheit, die Verteidigung der Ordnung und die Verhütung von Straftaten, zum 
Schutz der Gesundheit und zum Schutz der Rechte und Freiheiten anderer notwendig sind. 

Artikel 3 
Geltungsbereich 

1. Im Rahmen der auf die Gemeinschaft übertragenen Zuständigkeiten gilt das 
Diskriminierungsverbot für alle Personen im öffentlichen und privaten Bereich, einschließlich 
öffentlicher Stellen, in Bezug auf  

a) den Sozialschutz einschließlich der sozialen Sicherheit und der Gesundheitsdienste; 

b) die sozialen Vergünstigungen; 

c) die Bildung; 

d) den Zugang zu und die Versorgung mit Gütern und Dienstleistungen, die der Öffentlichkeit 
zur Verfügung stehen, einschließlich Wohnraum. 

Buchstabe d gilt für Einzelne nur insoweit, als sie ihre berufliche oder gewerbliche Tätigkeit 
ausüben. 

2. Einzelstaatliche Gesetze über den Ehe- oder Familienstand einschließlich der reproduktiven 
Rechte bleiben von dieser Richtlinie unberührt. 

3. Die Zuständigkeit der Mitgliedstaaten für die Lehrinhalte, die Aktivitäten und die 
Gestaltung ihres Bildungssystems einschließlich der Sonderpädagogik bleibt von dieser 
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Richtlinie unberührt. Die Mitgliedstaaten können eine Ungleichbehandlung aufgrund der 
Religion oder Weltanschauung beim Zugang zu Bildungseinrichtungen vorsehen. 

4. Einzelstaatliche Rechtsvorschriften zur Gewährleistung des säkularen Charakters des 
Staates, der staatlichen Einrichtungen und Gremien sowie der Bildung oder zum Status und zu 
den Aktivitäten der Kirchen und anderer religiös oder weltanschaulich begründeter 
Organisationen bleiben von dieser Richtlinie unberührt. Das Gleiche gilt für einzelstaatliche 
Rechtsvorschriften zur Förderung der Gleichstellung von Männern und Frauen. 

5. Diese Richtlinie betrifft nicht die unterschiedliche Behandlung aus Gründen der 
Staatsangehörigkeit und berührt nicht die Vorschriften und Bedingungen für die Einreise von 
Drittstaatsangehörigen oder staatenlosen Personen in das Hoheitsgebiet der Mitgliedstaaten 
oder ihren Aufenthalt in diesem Hoheitsgebiet sowie eine Behandlung, die sich aus der 
Rechtsstellung von Drittstaatsangehörigen oder staatenlosen Personen ergibt. 

Artikel 4 
Gleichbehandlung von Menschen mit Behinderungen 

1. Um die Anwendung des Gleichbehandlungsgrundsatzes auf Menschen mit Behinderungen 
zu gewährleisten,  

a) werden die Maßnahmen, die für Menschen mit Behinderungen einen effektiven 
diskriminierungsfreien Zugang zu Sozialschutz, sozialen Vergünstigungen, 
Gesundheitsdiensten und Bildung sowie den Zugang zu und die Versorgung mit Gütern und 
Dienstleistungen, die der Öffentlichkeit zur Verfügung stehen, einschließlich Wohnraum und 
Transport, gewährleisten, im Voraus vorgesehen, einschließlich angemessener Veränderungen 
oder Anpassungen. Diese Maßnahmen sollten keine unverhältnismäßige Belastung bedeuten 
und keine grundlegende Veränderung des Sozialschutzes, der sozialen Vergünstigungen, der 
Gesundheitsdienste, der Bildung oder der betreffenden Güter und Dienstleistungen zur Pflicht 
machen oder die Bereitstellung von entsprechenden Alternativen erfordern. 

b) Unbeschadet der Pflicht, den effektiven diskriminierungsfreien Zugang zu gewährleisten, 
und wenn im konkreten Fall erforderlich, ist für angemessene Vorkehrungen zu sorgen, es sei 
denn, dies würde eine unverhältnismäßige Belastung bedeuten. 

2. Bei der Bewertung der Frage, ob die zur Einhaltung der Bestimmungen in Absatz 1 
erforderlichen Maßnahmen eine unverhältnismäßige Belastung bedeuten, werden 
insbesondere Größe und Ressourcen der Organisation, die Art der Organisation, die 
voraussichtlichen Kosten, der Lebenszyklus der Güter und Dienstleistungen und die 
möglichen Vorteile eines verbesserten Zugangs für Menschen mit Behinderungen 
berücksichtigt. Die Belastung ist nicht unverhältnismäßig, wenn sie durch Maßnahmen im 
Rahmen der Gleichbehandlungspolitik des betreffenden Mitgliedstaates in ausreichendem 
Maße ausgeglichen wird. 

3. Gemeinschaftsrechtliche Bestimmungen oder nationale Vorschriften über den Zugang zu 
besonderen Gütern oder Dienstleistungen bleiben von dieser Richtlinie unberührt. 

Artikel 5 
Positive Maßnahmen 

Der Gleichbehandlungsgrundsatz hindert die Mitgliedstaaten nicht daran, zur Gewährleistung 
der vollen Gleichstellung in der Praxis spezifische Maßnahmen beizubehalten oder 
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einzuführen, mit denen Benachteiligungen wegen der Religion oder Weltanschauung, einer 
Behinderung, des Alters oder der sexuellen Ausrichtung verhindert oder ausgeglichen werden. 

Artikel 6 
Mindestanforderungen 

1. Die Mitgliedstaaten können Vorschriften einführen oder beibehalten, die im Hinblick auf 
die Wahrung des Gleichbehandlungsgrundsatzes günstiger als die in dieser Richtlinie 
vorgesehenen Vorschriften sind. 

2. Die Umsetzung dieser Richtlinie darf keinesfalls als Rechtfertigung für eine Absenkung des 
von den Mitgliedstaaten bereits garantierten allgemeinen Niveaus des Schutzes vor 
Diskriminierung in den von der Richtlinie abgedeckten Bereichen benutzt werden. 

KAPITEL II 
RECHTSBEHELFE UND RECHTSDURCHSETZUNG 

Artikel 7 
Rechtsschutz 

1. Die Mitgliedstaaten stellen sicher, dass alle Personen, die sich durch die Nichtanwendung 
des Gleichbehandlungsgrundsatzes in ihren Rechten für verletzt halten, ihre Ansprüche aus 
dieser Richtlinie auf dem Gerichts- und/oder Verwaltungsweg sowie, wenn die 
Mitgliedstaaten es für angezeigt halten, in Schlichtungsverfahren geltend machen können, 
selbst wenn das Verhältnis, während dessen die Diskriminierung vorgekommen sein soll, 
bereits beendet ist. 

2. Die Mitgliedstaaten stellen sicher, dass Verbände, Organisationen oder andere juristische 
Personen, die ein legitimes Interesse daran haben, für die Einhaltung der Bestimmungen 
dieser Richtlinie zu sorgen, sich entweder im Namen des Beschwerdeführers oder zu deren 
Unterstützung und mit deren Einwilligung an den in dieser Richtlinie zur Durchsetzung der 
Ansprüche vorgesehenen Gerichts- und/oder Verwaltungsverfahren beteiligen können. 

3. Die Absätze 1 und 2 lassen einzelstaatliche Regelungen über Fristen für die 
Rechtsverfolgung betreffend den Gleichbehandlungsgrundsatz unberührt. 

Artikel 8  
Beweislast 

1. Die Mitgliedstaaten ergreifen im Einklang mit ihrem nationalen Gerichtswesen die 
erforderlichen Maßnahmen, um zu gewährleisten, dass immer dann, wenn Personen, die sich 
durch die Nichtanwendung des Gleichbehandlungsgrundsatzes für verletzt halten und bei 
einem Gericht oder einer anderen zuständigen Stelle Tatsachen glaubhaft machen, die das 
Vorliegen einer unmittelbaren oder mittelbaren Diskriminierung vermuten lassen, es der 
beklagten Partei obliegt zu beweisen, dass keine Verletzung des 
Gleichbehandlungsgrundsatzes vorgelegen hat. 

2. Absatz 1 lässt das Recht der Mitgliedstaaten, eine für die klagende Partei günstigere 
Beweislastregelung vorzusehen, unberührt. 

3. Absatz 1 gilt nicht für Strafverfahren. 
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4. Die Mitgliedstaaten können davon absehen, Absatz 1 auf Verfahren anzuwenden, in denen 
die Ermittlung des Sachverhalts dem Gericht oder der zuständigen Stelle obliegt. 

5. Die Absätze 1, 2, 3 und 4 gelten auch für Verfahren gemäß Artikel 7 Absatz 2. 

Artikel 9 
Viktimisierung 

Die Mitgliedstaaten treffen im Rahmen ihrer nationalen Rechtsordnung die erforderlichen 
Maßnahmen, um den Einzelnen vor Benachteiligungen zu schützen, die als Reaktion auf eine 
Beschwerde oder auf die Einleitung eines Verfahrens zur Durchsetzung des 
Gleichbehandlungsgrundsatzes erfolgen. 

Artikel 10 
Unterrichtung 

Die Mitgliedstaaten stellen sicher, dass in ihrem Hoheitsgebiet die gemäß dieser Richtlinie 
getroffenen Maßnahmen sowie die bereits geltenden einschlägigen Vorschriften allen 
Betroffenen in geeigneter Form bekannt gemacht werden. 

Artikel 11 
Dialog mit einschlägigen Interessengruppen 

Zur Förderung des Grundsatzes der Gleichbehandlung begünstigen die Mitgliedstaaten den 
Dialog mit den einschlägigen Interessengruppen, insbesondere nichtstaatlichen 
Organisationen, die gemäß den nationalen Rechtsvorschriften und Gepflogenheiten ein 
legitimes Interesse daran haben, sich an der Bekämpfung von Diskriminierung aus den 
Gründen und in den Bereichen, die unter diese Richtlinie fallen, zu beteiligen. 

Artikel 12 
Mit der Förderung der Gleichbehandlung befasste Stellen 

1. Jeder Mitgliedstaat bezeichnet eine oder mehrere Stellen, deren Aufgabe darin besteht, die 
Verwirklichung des Grundsatzes der Gleichbehandlung ungeachtet der Religion oder 
Weltanschauung, einer Behinderung, des Alters oder der sexuellen Ausrichtung zu fördern. 
Diese Stellen können Teil einer Einrichtung sein, die auf nationaler Ebene für den Schutz der 
Menschenrechte oder der Rechte des Einzelnen zuständig ist, einschließlich der Rechte aus 
anderen Rechtsakten der Gemeinschaft, etwa den Richtlinien 2000/43/EG und 2004/113/EG. 

2. Die Mitgliedstaaten stellen sicher, dass es zu den Zuständigkeiten dieser Stellen gehört,  

– unbeschadet der Rechte der Opfer und der Verbände, der Organisationen oder anderer 
juristischer Personen nach Artikel 7 Absatz 2 die Opfer von Diskriminierung auf 
unabhängige Weise dabei zu unterstützen, ihrer Beschwerde wegen Diskriminierung 
nachzugehen; 

– unabhängige Untersuchungen zum Thema Diskriminierung durchzuführen; 

– unabhängige Berichte zu veröffentlichen und Empfehlungen zu allen Aspekten vorzulegen, 
die mit dieser Diskriminierung in Zusammenhang stehen. 
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KAPITEL III 
SCHLUSSBESTIMMUNGEN 

Artikel 13 
Einhaltung 

Die Mitgliedstaaten treffen die erforderlichen Maßnahmen, um sicherzustellen, dass der 
Gleichbehandlungsgrundsatz beachtet wird; insbesondere ist sicherzustellen, dass  

a) Rechts- und Verwaltungsvorschriften, die dem Gleichbehandlungsgrundsatz zuwiderlaufen, 
aufgehoben werden; 

b) vertragliche Bestimmungen, Betriebsordnungen, Statuten von Vereinigungen mit oder ohne 
Erwerbszweck, die dem Gleichbehandlungsgrundsatz zuwiderlaufen, für nichtig erklärt 
werden bzw. erklärt werden können oder geändert werden. 

Artikel 14 
Sanktionen 

Die Mitgliedstaaten legen die Sanktionen fest, die bei einem Verstoß gegen die nationalen 
Vorschriften zur Umsetzung dieser Richtlinie zu verhängen sind, und treffen alle geeigneten 
Maßnahmen, um deren Durchsetzung zu gewährleisten. Die Sanktionen können auch 
Schadenersatzleistungen an die Opfer umfassen, die nicht durch eine im Voraus festgelegte 
Höchstgrenze limitiert werden dürfen, und müssen wirksam, verhältnismäßig und 
abschreckend sein. 

Artikel 15 
Umsetzung 

1. Die Mitgliedstaaten setzen die Rechts- und Verwaltungsvorschriften in Kraft, die 
erforderlich sind, um dieser Richtlinie spätestens am … [binnen zwei Jahren nach ihrer 
Annahme] nachzukommen. Sie setzen die Kommission unverzüglich davon in Kenntnis und 
übermitteln ihr den Wortlaut dieser Bestimmungen sowie eine Entsprechungstabelle zwischen 
diesen Bestimmungen und dieser Richtlinie. 

Wenn die Mitgliedstaaten diese Vorschriften erlassen, nehmen sie in den Vorschriften selbst 
oder durch einen Hinweis bei der amtlichen Veröffentlichung auf diese Richtlinie Bezug. Die 
Mitgliedstaaten regeln die Einzelheiten der Bezugnahme. 

2. Zur Berücksichtigung besonderer Umstände können die Mitgliedstaaten erforderlichenfalls 
festlegen, dass der in Artikel 4 vorgesehenen Pflicht, effektiven Zugang zu gewährleisten, bis 
… [spätestens vier Jahre nach der Annahme] nachzukommen ist. 

Die Mitgliedstaaten, die diese zusätzliche Frist in Anspruch nehmen wollen, setzen die 
Kommission bis spätestens zu dem in Absatz 1 genannten Datum unter Angabe von Gründen 
davon in Kenntnis. 

Artikel 16 
Bericht 

1. Bis spätestens …. und in der Folge alle fünf Jahre übermitteln die Mitgliedstaaten und die 
nationalen Gleichbehandlungsstellen der Kommission sämtliche Informationen, die diese für 
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die Erstellung eines dem Europäischen Parlament und dem Rat vorzulegenden Berichts über 
die Anwendung dieser Richtlinie benötigt. 

2. Die Kommission berücksichtigt in ihrem Bericht in angemessener Weise die Standpunkte 
der Sozialpartner und der einschlägigen nichtstaatlichen Organisationen sowie der 
Europäischen Agentur für Grundrechte. Im Einklang mit dem Grundsatz der systematischen 
Berücksichtigung geschlechterspezifischer Fragen wird ferner in dem Bericht die Auswirkung 
der Maßnahmen auf Frauen und Männer bewertet. Unter Berücksichtigung der übermittelten 
Informationen enthält der Bericht erforderlichenfalls auch Vorschläge für eine Änderung und 
Aktualisierung dieser Richtlinie. 

Artikel 17 
Inkrafttreten 

Diese Richtlinie tritt am Tag ihrer Veröffentlichung im Amtsblatt der Europäischen Union in 
Kraft. 

Artikel 18 
Adressaten 

Diese Richtlinie ist an die Mitgliedstaaten gerichtet. 

Geschehen zu Brüssel am […] 

 Im Namen des Rates 

 Der Präsident 



7.1.9. 
 
 

VERHALTENSKODEX FÜR DIE BESCHÄFTIGUNG VON PERSONEN 
MIT BEHINDERUNGEN 

 
BESCHLUSS DES PRÄSIDIUMS 

 
VOM 22. JUNI 2005 

 
 
DAS PRÄSIDIUM des Europäischen Parlaments, 
 
- gestützt auf den Vertrag zur Gründung der Europäischen Gemeinschaft, und insbesondere 

den Artikel 13, 
 
- gestützt auf Artikel 1d des Statuts der Beamten, 
 
- gestützt auf die Richtlinie des Rates zur Festlegung eines allgemeinen Rahmens für die 

Verwirklichung der Gleichbehandlung in Beschäftigung und Beruf1, 
 
- gestützt auf den Verhaltenskodex für die Beschäftigung von Personen mit 

Behinderungen, angenommen durch das Präsidium des Europäischen Parlaments im 
Januar 20002, 

 
- gestützt auf den Beschluss der Kommission vom 25. November 2003 bezüglich eines 

revidierten Verhaltenskodexes für die Beschäftigung von Personen mit Behinderungen, 
 
 
in Erwägung nachstehender Gründe: 
 
(1) Das Konsultationspapier der Kommission Bessere Arbeitsbedingungen und 

Karrierechancen für Behinderte3, legt „ein aktiveres Konzept für Umsetzung, Bewertung 
und Überwachung dieses Verhaltenskodexes unter stärkerer Beteiligung behinderter 
Personalmitglieder“ fest. 

 
(2) Die beschäftigungspolitischen Leitlinien für 2000, die durch den Europäischen Rat am 

10. und 11. Dezember 1999 in Helsinki angenommen wurden, unterstreichen die 
Notwendigkeit der Förderung eines für die sozialen Integration günstigen Arbeitsmarktes 
durch Formulierung kohärenter Politiken zur Bekämpfung der Diskriminierung 
bestimmter Gruppen sowie Personen mit Behinderungen. 

 
(3) Die Richtlinie des Rates zur Festlegung eines allgemeinen Rahmens für die 

Verwirklichung der Gleichbehandlung in Beschäftigung und Beruf und die 
beschäftigungspolitischen Leitlinien für 2000 gelten nicht für die Gemeinschaftsorgane, so 
dass die Kommission in der Reform festlegt, dass „sie ihren Mitarbeitern wenigstens die 
gleichen Möglichkeiten und Schutz in diesen Bereichen anbieten soll, die in den 
Mitgliedstaten gelten“. 

 

                                                
1 2000/78/EG 
2 PE 282.903/BUR 
3 SEK (2000) 2084/4. 



(4) In der Entschließung des Europäischen Parlaments vom 9. März 2005 zu den Leitlinien für 
das Haushaltsverfahren 2006 und den Vorentwurf des Haushaltsvoranschlags des 
Europäischen Parlaments4 werden die Organe aufgefordert, bis zum 1. September 2005 
eine Übersicht über die Maßnahmen zu erstellen, die ergriffen worden sind, um 
Hindernisse für die Gleichbehandlung entsprechend Artikel 13 des EG-Vertrags zu 
beseitigen, wobei die vom neuen Statut der Beamten  gebotenen Möglichkeiten zu 
berücksichtigen sind 

 
NIMMT DEN NACHSTEHENDEN VERHALTENSKODEX AN: 

 

Artikel 1 - Einleitung 

 
Die europäischen Organe sind zur Gleichbehandlung beim Zugang zur Beschäftigung im 
europäischen öffentlichen Dienst verpflichtet. Ein öffentlicher Dienst, der alle Fassetten einer 
Gesellschaft widerspiegelt, in deren Dienst er steht, ist besser in der Lage, qualitativ hochwertige 
Leistungen für die europäischen Bürger zu erbringen. Abgesehen von den objektiven Vorzügen 
einer Gleichbehandlung muss jede Organisation, die sich als fortschrittlich und zukunftsorientiert 
versteht, bestrebt sein, ihr gesamtes Einstellungspotenzial durch gleiche Zugangschancen für alle 
zu optimieren. 
 
Aus europäischen Statistiken geht hervor, dass im Vergleich zur Gesamtzahl der behinderten 
Menschen im erwerbsfähigen Alter tatsächlich nur sehr wenige Behinderte erwerbstätig sind. 
Die Politik der europäischen Organe ist darauf ausgerichtet, eine heterogene Zusammensetzung 
ihres Personals zu fördern und qualifizierte Mitarbeiter zu beschäftigen, den Zugang behinderter 
Menschen zur Beschäftigung zu verbessern, Diskriminierung am Arbeitsplatz zu beseitigen und 
faire Bedingungen und Verhaltensweisen am Arbeitsplatz zu fördern. 
 
Dabei muss der Mitteilung der Kommission mit dem Titel „Auf dem Weg zu einem Europa ohne 
Hindernisse für Menschen mit Behinderungen“5 gebührend Rechnung getragen werden. Des 
Weiteren muss der „Design for All“-Grundsatz angewendet werden. Dabei handelt es sich um 
ein relativ neues Konzept, das darin besteht, „Mainstream“-Produkte,  Dienstleistungen, -
Systeme und -Umgebungen zu konzipieren, zu entwickeln und zu vermarkten, die einem 
möglichst breiten Nutzerkreis zugänglich sind. Wird dieser Grundsatz außer Acht gelassen und 
werden die Bedürfnisse der Menschen bei der Planung, Ausgestaltung und Anpassung ihrer 
Umgebung nicht ausreichend berücksichtigt, so können Menschen unnötigerweise in eine 
Situation der Abhängigkeit und der sozialen Ausgrenzung kommen. 
 
Der VERHALTENSKODEX enthält eine eindeutige Aussage der europäischen Organe zur 
Beschäftigung von Menschen mit Behinderungen und stellt sicher, dass alle Bediensteten der 
europäischen Organe den rechtlichen und statutären Pflichten im Rahmen des 
Diskriminierungsverbots nachkommen und bei der Wahrnehmung ihrer Aufgaben dem 
Grundsatz der Chancengleichheit Rechnung tragen. Zu diesem Zweck müssen die 
Generaldirektionen und Dienste erforderlichenfalls Ressourcen umverteilen und durch die 
Bereitstellung angemessener Mittel sicherstellen, dass der Verhaltenskodex tatsächlich 
angewendet wird. 
 

                                                
4  A6-0043/2005, Ziffer 9. 
5  KOM(2000) 284 endg. vom 12.5.2000. 



ALLGEMEINE ERKLÄRUNG6 
 
Die europäischen Organe sind verpflichtet, die Gleichbehandlung ungeachtet des Geschlechts, 
der Rasse, der Hautfarbe, der ethnischen oder sozialen Herkunft, der genetischen Merkmale, 
der Sprache, der Religion, der Weltanschauung, der politischen oder sonstigen Anschauung, 
der Zugehörigkeit zu einer nationalen Minderheit, des Vermögens, der Geburt, des Alters, 
einer Behinderung oder der sexuellen Ausrichtung zu fördern, indem sie Regeln für das 
Arbeitsumfeld, Konzepte, Praktiken und Verhaltensweisen entwickeln, die bewirken, dass alle 
Bediensteten mit Wertschätzung und Respekt behandelt werden und sich in einer Laufbahn 
ihrer Wahl voll entfalten können. Die Bediensteten haben Anspruch auf ein Arbeitsumfeld, in 
dem sie weder diskriminiert noch schikaniert werden und in dem Hemmnisse erkannt und 
beseitigt werden. Wenn die europäischen Organe diese Grundsätze beachten, können sie hoch 
qualifiziertes Personal einstellen und an sich binden und so den europäischen Bürgern einen 
hohen Dienstleistungsstandard bieten. 
 
Mit Blick auf diese Standards wurden folgende Bestimmungen über die Beschäftigung von 
Personen mit Behinderungen in Artikel 1d Absatz 4 des Statuts der Beamten aufgenommen7: 
 
„… gilt eine Person als behindert, wenn sie eine bleibende oder voraussichtlich bleibende 
Beeinträchtigung ihrer physischen oder geistigen Fähigkeiten aufweist. Diese Beeinträchtigung 
ist nach Maßgabe des Artikels 33 festzustellen. 
 
Eine behinderte Person erfüllt die in Artikel 28 Buchstabe e genannten Anforderungen, wenn sie 
vorbehaltlich der Bereitstellung angemessener Vorkehrungen die wesentlichen Aufgaben ihrer 
Stelle erfüllen kann. 
 
„Als angemessene Vorkehrungen für die wesentlichen Aufgaben der Stelle gelten 
erforderlichenfalls geeignete Maßnahmen, um Menschen mit einer Behinderung den Zugang zur 
Beschäftigung, die Ausübung eines Berufes, den beruflichen Aufstieg und die Teilnahme an Aus- 
und Weiterbildungsmaßnahmen zu ermöglichen, es sei denn, diese Maßnahmen würden den 
Arbeitgeber unverhältnismäßig belasten.“ 
 
 

Artikel 2 - Geltungsbereich des Verhaltenskodexes 

 
Auch wenn manche Behinderungen auf den ersten Blick nicht offenkundig sind, kann die 
betreffende Person dennoch besondere Vorkehrungen benötigen. Behinderungen können 
unterschiedlich schwer sein und die betreffende Person in unterschiedlichem Maße und zu 
unterschiedlichen Zeiten beeinträchtigen; davon abgesehen gibt es auch vorübergehende 
Behinderungen. 
 
Dieser Kodex gilt für Personen, deren Behinderung beim Einstellungsverfahren bereits besteht, 
für Personen, die zum Zeitpunkt der Ersteinstellung eine Behinderung haben, sowie für 
Personen, die erst im Laufe ihrer Beschäftigung eine Behinderung entwickeln. Die europäischen 
Organe sind bemüht, positiv und aufgeschlossen auf neue Gegebenheiten zu reagieren. 

                                                
6 Die in dieser Erklärung genannten „Diskriminierungsgründe“ entsprechen denen, die im derzeit gültigen Statut der Beamten enthalten sind, das 

am 1. Mai 2004 in Kraft trat.. 
7 Vgl. Artikel 1c des Statuts: „Wird in diesem Statut auf eine Person männlichen Geschlechts Bezug genommen, so ist dies auch als Bezugnahme 

auf eine Person weiblichen Geschlechts zu verstehen und umgekehrt, sofern aus dem Kontext nicht eindeutig etwas anderes hervorgeht.“ Die 
Bestimmungen des Kodexes sind zwar geschlechtsneutral formuliert, nicht aber die Auszüge aus dem Statut der Beamten. 

 



 
. 
In den Geltungsbereich dieses Kodexes fallen allerdings nicht Themen wie die Beihilfe für 
Behinderte oder die spezifischen Haushaltsmittel für behinderte Kinder von Beamten und die 
entsprechende Erziehungszulage. 
 
 

Artikel 3 - Arbeitsplatzbezogene Vorkehrungen 

 
Die Organe der Europäischen Union treffen angemessene Vorkehrungen, um den 
Bedürfnissen ihrer behinderten Bediensteten und dem eigenen Bedarf Rechnung zu tragen. 
Im Sinne des vorliegenden Kodexes müssen die Organe den Nachweis dafür erbringen, 
dass es für sie eine unvertretbare Belastung darstellen würde, die erforderlichen 
Vorkehrungen zu treffen. 
 
Die meisten Menschen mit Behinderungen benötigen keine speziellen Hilfen oder Anpassungen, 
um ihrer Arbeit nachgehen zu können. Ein und dieselbe Arbeit kann allerdings auf 
unterschiedliche Art und Weise erledigt werden, ohne dass sich dies auf das Arbeitsergebnis 
auswirkt. Wenn das Organ das Arbeitsumfeld so gestaltet, dass die Bediensteten für ihre Arbeit 
gute Bedingungen vorfinden, handelt es in völliger Übereinstimmung mit dem Grundsatz, dass 
Verdienste zu honorieren sind. Um ein angemessenes Arbeitsumfeld zu gewährleisten und zu 
fördern, müssen die Organe – vor allem bei der Entwicklung neuer Infrastrukturen – den „Design 
for All“-Grundsätzen entsprechend einigen grundlegenden und allgemein bekannten 
Bedürfnissen vorgreifen. 
 
Laut der Richtlinie 2000/78/EG zur Festlegung eines allgemeinen Rahmens für die 
Gleichbehandlung in Beschäftigung und Beruf müssen die Arbeitgeber erforderlichenfalls 
geeignete Maßnahmen ergreifen, um Menschen mit einer Behinderung den Zugang zur 
Beschäftigung, die Ausübung eines Berufes, den beruflichen Aufstieg und die Teilnahme an 
Aus- und Weiterbildungsmaßnahmen zu ermöglichen, es sei denn, diese Maßnahmen würden 
den Arbeitgeber unverhältnismäßig belasten. Dieses Konzept bildet auch die Grundlage für die 
Politik der europäischen Organe in Bezug auf Vorkehrungen für die Arbeitsplätze. 
 
Solche Vorkehrungen sind in allen Bereichen der beruflichen Tätigkeit erforderlich, z. B: 
 
• bei der Einstellung und Auswahl von Personal und bei Ernennungen,  
• für die Laufbahnentwicklung,  
• in der Fortbildung und 
• bei Beförderungen, Versetzungen oder anderen Veränderungen sowie 
• in den sozialen Beziehungen innerhalb der Organe. 
 
Die Vorkehrungen beinhalten eine Veränderung des Arbeitsplatzes und können Folgendes 
umfassen: 
 
• die Neufestlegung der Aufgaben,  
• die Anschaffung oder Veränderung von Büroeinrichtungen und -material,  
• eine flexible Arbeitsorganisation. 
 
Welche Vorkehrungen erforderlich sind, richtet sich nach den speziellen Bedürfnissen des 
Einzelnen. Solche Vorkehrungen müssen in der Regel getroffen werden, es sei denn, sie würden 
das Organ unverhältnismäßig belasten. In diesem Fall können es die europäischen Organe 



ablehnen, einer behinderten Person eine Stelle anzubieten. Bei der Prüfung der Frage, was eine 
unverhältnismäßige Belastung darstellt, ist von strengen Normen auszugehen, die noch zu 
definieren sind. Unbeschadet dieser Regelung steht betroffenen Personen die Möglichkeit einer 
Beschwerde bei der Verwaltung offen. 
 
 

Artikel 4 - Einstellung 

 
Die europäischen Organe verfolgen eine Politik der Chancengleichheit und wählen ihr Personal 
auf der Grundlage der Verdienste im Rahmen fairer und allgemeiner Auswahlverfahren aus. Die 
Einstellungs- und Auswahlverfahren sind so gestaltet, dass behinderte Bewerber nicht 
benachteiligt werden. Menschen mit Behinderungen werden in Stellenanzeigen durch einen 
ausdrücklichen Hinweis auf die Politik der Chancengleichheit zu einer Bewerbung ermutigt. 
Bevorstehende Auswahlverfahren werden in Fachpublikationen angekündigt und Organisationen 
wie dem „European Disability Forum“, einer regierungsunabhängigen Dachorganisation von 
Behindertenverbänden der Mitgliedstaaten, und der „European Agency for the Development of 
Special Needs Education“ zur Kenntnis gebracht. Davon abgesehen werden auch bei der 
Einstellung von Verwaltungspraktikanten und von Bediensteten über Zeitarbeitsfirmen sowie bei 
der Einstellung von Bediensteten auf Zeit positive Maßnahmen ergriffen. 
 
Im Einklang mit dieser Politik ist für die Einstellungsverfahren Folgendes vorgesehen: 
 
- Die Anzeigen in der Presse zur Ankündigung von Auswahlverfahren enthalten eine 
Erklärung, in der die Organe bekräftigen, den Grundsatz der Chancengleichheit zu beachten. 
 
- In dem Bewerbungsleitfaden, der dem Amtsblatt mit der Bekanntmachung des 
Auswahlverfahrens beigefügt ist, wird ein sich speziell auf Bewerber mit einer Behinderung 
beziehender Absatz aufgenommen, in dem auf den VERHALTENSKODEX verwiesen wird. 
 
- In den Bewerbungsbögen werden Bewerber mit einer Behinderung dazu aufgefordert, 
mitzuteilen, welche Vorkehrungen erforderlich sind, damit sie an den Prüfungen in gleicher 
Weise teilnehmen können wie andere Bewerber. In dieser Hinsicht wird alles getan, um im 
Rahmen des Vertretbaren speziellen Wünschen nachzukommen. 
 
- Wird eine behinderte Person zu einem Auswahlverfahren oder zu einem 
Einstellungsgespräch eingeladen, sorgt der Sekretär bzw. die Sekretärin des 
Prüfungsausschusses unter der Verantwortung des oder der Vorsitzenden dafür, dass geeignete 
Vorkehrungen getroffen werden und jede erdenkliche Hilfe zur Verfügung steht (Zugang zu 
Gebäuden, spezielles Material bzw. spezielle Möbel, mehr Zeit für die Prüfungsaufgaben usw.) 
 
- Die Schulung der Mitglieder von Prüfungsausschüssen beinhaltet eine entsprechende 
Sensibilisierung und eine Aufklärung über den Inhalt des VERHALTENSKODEXES. 
 
- Es wird eine Webseite eingerichtet, die hinsichtlich ihrer Zugänglichkeit den modernsten 
Anforderungen gerecht wird und möglichst breiten Kreisen zugänglich sein soll. 
 
 

Artikel 5 - Laufbahnentwicklung 

 



In eine Reserveliste aufgenommene Bewerber mit einer Behinderung können sich sachkundig 
beraten lassen. Die GD Personal des Europäischen Parlaments und das EPSO werden fortlaufend 
Übersichten über die Zahl der behinderten Bewerber bei Auswahlverfahren, die Zahl der 
erfolgreichen Bewerber und die Zahl der daraufhin eingestellten Personen mit Behinderungen 
erstellen.  
 
Nach der Einstellung haben Beamte mit einer Behinderung das Recht darauf, ihr Potenzial voll 
zu entwickeln. Das Organ achtet darauf, in allen Phasen der Laufbahn Stellenanforderungen zu 
vermeiden, die nichts mit dem Arbeitsplatz zu tun haben und deshalb Menschen mit 
Behinderungen diskriminieren, und zwar unabhängig davon, ob diese Anforderungen absichtlich 
gestellt wurden oder unabsichtlich zustande gekommen sind. 
 
- Ernennung auf die erste Stelle und Probezeit: Die Anstellungsbehörde bemüht sich in 
Zusammenarbeit mit dem Ärztlichen Dienst und/oder der Dienststelle Chancengleichheit der GD 
Personal darum, den erfolgreichen Bewerbern geeignete Stellen anzubieten. Gemäß dem Statut 
müssen sich alle erfolgreichen Bewerber einer ärztlichen Untersuchung unterziehen, in der 
festgestellt wird, ob sie die für die Ausübung ihres Amtes erforderliche körperliche Eignung 
besitzen. Bei der Ernennung einer Person mit einer Behinderung oder der Prüfung der Frage, 
inwieweit diese Person ihr Amt weiter ausüben kann, wird sorgfältig darauf geachtet, eine 
Diskriminierung aufgrund der Behinderung zu vermeiden. Unbeschadet der Verpflichtung, 
angemessene Vorkehrungen zu treffen wird unter Berücksichtigung der Art der Behinderung 
festgestellt, ob die Person für eine Einstellung geeignet ist und ob sie die wesentlichen Aufgaben 
ihres Amtes wahrnehmen kann. Wird während der Probezeit festgestellt, dass die Stelle, in die 
der erfolgreiche Bewerber eingewiesen wurde, mit seiner Behinderung nicht vereinbar ist, wird 
geprüft, ob eine andere Stelle infrage kommt. 
 
- Laufbahnberatung: Die Laufbahnberatungsstelle kann Bedienstete mit Behinderungen 
in Bezug auf ihre Laufbahnentwicklung beraten und sollte dafür entsprechend geschult werden. 
Die beste Lösung bestünde darin, einen auf Berufs- und Rehabilitationsberatung spezialisierten 
Berater einzustellen, der erforderlichenfalls mit anderen maßgeblichen Diensten 
zusammenarbeitet. 
 
- Laufbahnentwicklung: Es wird alles getan, damit Bedienstete mit einer Behinderung 
ihre Berufserfahrung ebenso wie andere Bedienstete ausbauen und ihre Laufbahn im Rahmen der 
Mobilität innerhalb der Organe entwickeln können. Zu diesem Zweck kann es erforderlich sein, 
Dienstposten anzupassen, damit behinderte Bedienstete in anderen oder höheren Positionen neue 
Kompetenzen entwickeln können. 
 
- Fortbildung: Bedienstete mit einer Behinderung können sich ebenso fortbilden wie 
andere Bedienstete. Der Erwerb neuer Kompetenzen und neuer Kenntnisse ist eine wichtige 
Voraussetzung für die Laufbahnentwicklung aller Beamten. Es wird alles getan, damit 
Bedienstete mit einer Behinderung an Fortbildungsmaßnahmen und -programmen ihres Organs 
teilnehmen können. Werden keine internen Fortbildungsmaßnahmen angeboten oder sind diese 
ungeeignet, kann veranlasst werden, dass die betreffende Person an einer Fortbildung außerhalb 
des Organs teilnimmt. 
 
- Beurteilung und Beförderung: Die Behinderung darf von Beurteilenden und 
Beförderungsausschüssen nicht zum Anlass genommen werden, von den üblichen objektiven 
Kriterien zur Beurteilung der Verdienste des Beamten abzuweichen.  
 
- Bindung von Personen mit einer Behinderung an den Dienst: Wird ein Bediensteter 
von einer Behinderung betroffen oder verschlimmert sich eine bereits bestehende Behinderung, 



ergreifen die Organe Maßnahmen, damit er im Dienst verbleiben kann. In Abstimmung mit dem 
Betroffenen werden Vorkehrungen geprüft, um sein Verbleiben zu ermöglichen, beispielsweise 
durch die Neugestaltung von Arbeitsbereichen, eine Umschulung oder die Versetzung auf eine 
geeignetere Stelle. Solche Vorkehrungen können erforderlichenfalls später überprüft werden. 
Wird festgestellt, dass es nicht möglich ist, die betreffende Person durch entsprechende 
Anpassungen weiter zu beschäftigen und kann keine geeignete andere Stelle gefunden werden, 
wird der Bedienstete in dem Invalidisierungsverfahren umfassend angehört. 
 
 

Artikel 6 - Arbeitsumfeld 

 
Die Organe sorgen dafür, dass alle angemessenen Maßnahmen getroffen werden, um etwaige 
materielle oder technische Hindernisse für behinderte Bedienstete zu beseitigen: 
 
- Gebäude: Alle neuen Gebäude für Bedienstete der Organe müssen den einzelstaatlichen 
Rechtsvorschriften für die Zugänglichkeit und die Benutzung öffentlicher Gebäude durch 
behinderte Menschen entsprechen, um eine barrierefreie Mobilität sicherzustellen. Gebäude ohne 
geeignete Zugangsmöglichkeiten oder Gebäude, die in dieser Hinsicht unter einem 
angemessenen Standard liegen, werden – abhängig von den verfügbaren Haushaltsmitteln – 
schrittweise umgebaut oder andernfalls aufgegeben. Bis die Organe eine überarbeitete Fassung 
der Kriterien für die Anpassung ihrer Gebäude angenommen haben, gelten die in der letzten 
Ausgabe des Kommissionsdokuments über „Mustergebäude“ enthaltenen Grundsätze. Die 
Organe treffen alle vertretbaren Maßnahmen, damit Beamten mit Behinderungen geeignete 
Büroräume zugewiesen werden. Hierzu gehört ggf. auch die Ausweisung von 
Behindertenparkplätzen. Ein weiterer Punkt sind behindertengerechte Notausgänge. Das Referat 
für Prävention und Wohlbefinden am Arbeitsplatz wird mit seinen regelmäßigen 
Gebäudeinspektionen fortfahren, damit Mängel behoben werden können. 
 
- Büroausstattung: Es muss darauf geachtet werden, dass die Büroausstattung auf 
Menschen mit speziellen Bedürfnissen zugeschnitten ist. Das Europäische Parlament wird einen 
Spezialisten beauftragen, vor der Ankunft jedes neuen Bediensteten mit einer Behinderung sowie 
in allen Fällen, in denen ein behinderter Bediensteter das Büro wechselt, das Arbeitsumfeld unter 
dem Gesichtspunkt der Ergonomie zu bewerten. 
 
Dieser Spezialist wird die Büroräume aller Bediensteten mit Behinderungen regelmäßig in 
Augenschein nehmen, ggf. angemessene Veränderungen empfehlen und die Generaldirektion 
Personal sowie die diensteübergreifende Arbeitsgruppe „Zugänglichkeit für Menschen mit 
Behinderungen“ regelmäßig über die Ergebnisse der Inspektionen unterrichten. 
 
Angemessene Vorkehrungen beinhalten verschiedene technische Maßnahmen, mit denen für ein 
allen zugängliches Umfeld gesorgt wird. Bei der Entwicklung von Instrumenten der 
Informationstechnologie (interne Netze, Anwendungen, Datenbanken usw.) muss nach den 
Grundsätzen des „Design for All“ und nach den Leitlinien für die Zugänglichkeit vorgegangen 
werden. Elektronisch verfügbare Informationen und Daten sollten in allgemein zugänglichen 
Formaten vorliegen. Voraussetzung dafür ist der Erwerb geeigneter Tools und die Schulung des 
Personals. 
 
Beamte mit Behinderungen werden zu Rate gezogen in Bezug auf spezielle 
Arbeitsplatzausstattungen und Möbel, die zur Leistungs- und Effizienzsteigerung bei der 
Ausführung der dienstlichen Aufgaben beitragen können. Die Organe genehmigen in einem 
vertretbaren Rahmen alle entsprechenden Anträge. 



 
- Sitzungen usw.: Es wird darauf geachtet, dass Menschen mit Behinderungen 
uneingeschränkt an Sitzungen und anderen Veranstaltungen teilnehmen können. Hierzu sollte 
auf ungeeignete Präsentationshilfen oder bestimmte andere Medien verzichtet werden, und die 
einschlägigen Unterlagen sollten in allgemein zugänglicher Form vorliegen. 
  
- Flexible Arbeitszeiten: Bei der Arbeitsorganisation wird in angemessenem Rahmen 
flexibel vorgegangen, um sowohl den Arbeitsanforderungen des Organs als auch den speziellen 
Bedürfnissen eines Beamten mit einer Behinderung Rechnung zu tragen. Beispiele hierfür sind: 
 
- flexible Zeiten für den Arbeitsbeginn und das Arbeitsende, um den Schwierigkeiten Rechnung 
zu tragen, die behinderte Menschen bei der Benutzung öffentlicher Verkehrsmittel haben; 
 
- regelmäßige kurze Arbeitsunterbrechungen für Personen, die in bestimmten Zeitabständen 
Medikamente einnehmen müssen oder Ruhepausen benötigen; 
 
- Teilzeitarbeit oder Telearbeit mit einer angemessenen technischen Unterstützung durch den 
Arbeitgeber. 
 
 

Artikel 7 - Information und Sensibilisierung 

 
Die Dienststelle Chancengleichheit und die Personalverwaltungsreferate der Generaldirektionen 
werden alle Bediensteten über den VERHALTENSKODEX informieren. Der Kodex kann in 
allen Amtssprachen der EU über den EUROPA-Server sowie über die internen Netze der 
Organe, der Ämter und Agenturen abgerufen werden; des Weiteren wird er an alle in der 
Personalverwaltung tätigen Personen sowie an die höheren und mittleren Führungskräfte verteilt. 
Die Organe stellen einzelnen Gruppen von Menschen mit Behinderungen nach Möglichkeit 
Informationsdienste und Dokumentationsangebote zur Verfügung, dabei berücksichtigen sie 
sprachliche und kulturelle Bedürfnisse. 
 
Personen, die im Rahmen ihrer Aufgaben verstärkt mit Behindertenfragen zu tun haben – z. B. 
dem für die Personalverwaltung zuständigen Personal, den lokalen Laufbahnberatern, den 
Referatsleitern und den Mitgliedern von Prüfungsausschüssen – wird eine entsprechende 
Schulung angeboten.  
 
 

Artikel 8 - Überwachung 

 
Von erheblicher Bedeutung für die Umsetzung des VERHALTENSKODEXES ist eine ständige 
Überwachung der Resultate, um zu gewährleisten, dass auf allen Ebenen – u. a. bei der 
Einstellung und während der gesamten Beamtenlaufbahn – die Verfahren verbessert werden. Bei 
Beschwerden müssen die Generaldirektionen nachweisen, dass sie den Bedürfnissen von 
Menschen mit Behinderungen Rechnung tragen. Die Dienststelle Chancengleichheit und die 
diensteübergreifende Arbeitsgruppe „Zugänglichkeit für Menschen mit Behinderungen“ werden 
Zielvorgaben für barrierefreie Bedingungen erörtern und festlegen. 
 



In einem regelmäßigen „Behindertenaudit“ stellen die Generaldirektionen in einer Umfrage unter 
ihren Bediensteten fest, wer sich als behindert betrachtet und melden das Ergebnis der GD 
Personal. Mit den auf diese Weise gesammelten Informationen: 
 
- soll gewährleistet werden, dass mit allen betreffenden Bediensteten in geeigneter Form 
Konsultationen durchgeführt werden 
 
- sollen Diskriminierungstatbestände und Hindernisse, die der Chancengleichheit von 
behinderten Bediensteten entgegenstehen, beseitigt werden; 
 
- soll festgestellt werden, welche Vorkehrungen bei einem Einstellungsgespräch mit einer 
behinderten Person oder bei deren Einstellung erforderlich sein könnten; 
 
- soll dafür gesorgt werden, dass die Bediensteten ihre Möglichkeiten voll entfalten können 
und bei der Laufbahnentwicklung gleiche Chancen haben. 
 
Mit den Daten werden unter Weglassung personenbezogener Angaben statistische Berichte 
erstellt, auf deren Grundlage die Organe beurteilen können, ob die Politik zur Verhinderung von 
Diskriminierung wirkungsvoll ist und der Kodex angewandt wird. Des Weiteren sollen diese 
Berichte zur Formulierung neuer Initiativen beitragen. Die bei dem Audit gesammelten 
Informationen werden, wie es die Datenschutzverordnung hinsichtlich der Verarbeitung 
personenbezogener Daten durch die Gemeinschaftsorgane8 vorschreibt, zu keinen anderen 
Zwecken verwendet. Es werden Statistiken über die Zahl der behinderten Bediensteten 
veröffentlicht. 
 
Die diensteübergreifende Arbeitsgruppe „Zugänglichkeit für Menschen mit 
Behinderungen“ leitet Beiträge von Bediensteten mit Behinderungen, die in den 
Generaldirektionen zu verschiedenen Punkten – Arbeitsbedingungen, Zugänglichkeit, 
Einstellungen und Laufbahnentwicklung – erfolgt sind, an die GD Personal weiter. 
Davon abgesehen kann auch die Dienststelle Chancengleichheit der GD Personal eingeschaltet 
werden, wenn es bei der Umsetzung des Kodexes im Europäischen Parlament Probleme gibt. Die 
Dienststelle behandelt solche Angelegenheiten umsichtig und mit der gebotenen Vertraulichkeit. 
 

                                                
8 Verordnung (EG) Nr. 45/2001 des Europäischen Parlaments und des Rates vom 18. Dezember 2000 zum Schutz natürlicher Personen bei der 

Verarbeitung personenbezogener Daten durch die Organe und Einrichtungen der Gemeinschaft und zum freien Datenverkehr (ABl. L 8 vom 
12.1.2001, S. 1). 

 



I 

(Gesetzgebungsakte) 

VERORDNUNGEN 

VERORDNUNG (EU) Nr. 181/2011 DES EUROPÄISCHEN PARLAMENTS UND DES RATES 

vom 16. Februar 2011 

über die Fahrgastrechte im Kraftomnibusverkehr und zur Änderung der Verordnung (EG) 
Nr. 2006/2004 

(Text von Bedeutung für den EWR) 

DAS EUROPÄISCHE PARLAMENT UND DER RAT DER EUROPÄI­
SCHEN UNION — 

gestützt auf den Vertrag über die Arbeitsweise der Europäischen 
Union, insbesondere auf Artikel 91 Absatz 1, 

auf Vorschlag der Europäischen Kommission, 

nach Stellungnahme des Europäischen Wirtschafts- und Sozial­
ausschusses ( 1 ), 

nach Anhörung des Ausschusses der Regionen, 

gemäß dem ordentlichen Gesetzgebungsverfahren, aufgrund des 
vom Vermittlungsausschuss am 24. Januar 2011 gebilligten ge­
meinsamen Entwurfs ( 2 ), 

in Erwägung nachstehender Gründe: 

(1) Die Maßnahmen der Union im Bereich des Kraftomni­
busverkehrs sollten unter anderem darauf abzielen, über­
all ein hohes, dem Standard anderer Verkehrsträger ver­
gleichbares Schutzniveau für die Fahrgäste sicherzustellen. 
Ferner sollte den allgemeinen Erfordernissen des Verbrau­
cherschutzes in vollem Umfang Rechnung getragen wer­
den. 

(2) Da die Busfahrgäste im Beförderungsvertrag die schwä­
chere Partei sind, sollte allen Fahrgästen ein Mindestmaß 
an Schutz gewährt werden. 

(3) Die Maßnahmen der Union zur Verbesserung der Fahr­
gastrechte im Kraftomnibusverkehr sollten den Besonder­
heiten dieses überwiegend von kleinen und mittleren Un­
ternehmen geprägten Sektors Rechnung tragen. 

(4) Die Fahrgäste und zumindest diejenigen Personen, für die 
diese kraft Gesetzes unterhaltspflichtig waren oder zu­
künftig unterhaltspflichtig geworden wären, sollten nach 
Maßgabe der Richtlinie 2009/103/EG des Europäischen 
Parlaments und des Rates vom 16. September 2009 über 
die Kraftfahrzeug-Haftpflichtversicherung und die Kon­
trolle der entsprechenden Versicherungspflicht ( 3 ) im Falle 
eines aus der Nutzung des Kraftomnibusses resultieren­
den Unfalls angemessen geschützt sein. 

(5) Bei der Bestimmung des nationalen Rechts, das für die 
Entschädigung bei Tod — einschließlich angemessener 
Kosten für die Bestattung — oder Körperverletzung 
oder bei Verlust oder Beschädigung von Gepäck infolge 
eines aus der Nutzung des Kraftomnibusses resultieren­
den Unfalls anwendbar ist, sollten die Verordnung (EG) 
Nr. 864/2007 des Europäischen Parlaments und des Ra­
tes vom 11. Juli 2007 über das auf außervertragliche 
Schuldverhältnisse anzuwendende Recht („Rom II“) ( 4 ) 
und die Verordnung (EG) Nr. 593/2008 des Europäi­
schen Parlaments und des Rates vom 17. Juni 2008 
über das auf vertragliche Schuldverhältnisse anzuwen­
dende Recht (Rom I) ( 5 ) berücksichtigt werden. 

(6) Die Fahrgäste sollten — abgesehen von der in den an­
wendbaren nationalen Rechtsvorschriften vorgesehenen 
Entschädigung bei Tod oder Körperverletzung oder bei 
Verlust oder Beschädigung von Gepäck infolge eines 
aus der Nutzung des Kraftomnibusses resultierenden Un­
falls — Anspruch auf Unterstützung in Bezug auf ihre 
unmittelbaren praktischen Bedürfnisse nach einem Unfall 
haben. Diese Unterstützung sollte erforderlichenfalls erste 
Hilfe, Unterbringung, Verpflegung, Kleidung und Beför­
derung umfassen.
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( 1 ) ABl. C 317 vom 23.12.2009, S. 99. 
( 2 ) Standpunkt des Europäischen Parlaments vom 23. April 2009 (ABl. 
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Parlaments vom 15. Februar 2011 (noch nicht im Amtsblatt ver­
öffentlicht). 

( 3 ) ABl. L 263 vom 7.10.2009, S. 11. 
( 4 ) ABl. L 199 vom 31.7.2007, S. 40. 
( 5 ) ABl. L 177 vom 4.7.2008, S. 6.



(7) Busverkehrsdienste sollten den Bürgern allgemein zugute 
kommen. Daher sollten behinderte Menschen und Per­
sonen mit eingeschränkter Mobilität unabhängig von 
der Ursache der Beeinträchtigung Busreisemöglichkeiten 
haben, die denen anderer Bürger vergleichbar sind. Be­
hinderte Menschen und Personen mit eingeschränkter 
Mobilität haben das gleiche Recht auf Freizügigkeit, Ent­
scheidungsfreiheit und Nichtdiskriminierung wie alle an­
deren Bürger. 

(8) Um behinderten Menschen und Personen mit einge­
schränkter Mobilität Busreisemöglichkeiten zu eröffnen, 
die denen anderer Bürger vergleichbar sind, sollten vor 
dem Hintergrund von Artikel 9 des Übereinkommens der 
Vereinten Nationen über die Rechte von Menschen mit 
Behinderungen Regeln für die Gleichstellung dieser Per­
sonen und für ihre Unterstützung während der Reise 
festgelegt werden. Die Beförderung dieser Personen sollte 
daher akzeptiert und nicht wegen ihrer Behinderung oder 
eingeschränkten Mobilität verweigert werden, abgesehen 
von bestimmten Ausnahmen, die aus Gründen der Si­
cherheit oder wegen der Fahrzeugkonstruktion oder der 
Infrastruktur gerechtfertigt sind. Im Rahmen der einschlä­
gigen Rechtsvorschriften über den Schutz der Arbeitneh­
mer sollten behinderte Menschen und Personen mit ein­
geschränkter Mobilität Anspruch auf Hilfe an Busbahn­
höfen und in den Fahrzeugen haben. Im Interesse der 
sozialen Integration sollten die Betroffenen diese Hilfe 
kostenlos erhalten. Die Beförderer sollten Zugangsbedin­
gungen festlegen, vorzugsweise unter Verwendung des 
europäischen Normungssystems. 

(9) Bei der Entscheidung über die Gestaltung neuer Busbahn­
höfe und bei umfassenden Renovierungsarbeiten sollten 
die Busbahnhofbetreiber bemüht sein, den Bedürfnissen 
von behinderten Menschen und Personen mit einge­
schränkter Mobilität entsprechend den Anforderungen 
einer Konzeption für alle Verwendungsarten („Design 
for all“) Rechnung zu tragen. In jedem Fall sollten die 
Busbahnhofbetreiber Kontaktstellen angeben, bei denen 
die Betroffenen ihre Ankunft und ihren Bedarf an Hilfe­
leistung anmelden können. 

(10) Entsprechend sollten Beförderer unbeschadet bestehender 
oder künftiger Rechtsvorschriften über technische Anfor­
derungen für Kraftomnibusse bei der Entscheidung über 
die Ausrüstung neuer und neu einzurichtender Fahrzeuge 
solche Bedürfnisse, soweit möglich, berücksichtigen. 

(11) Die Mitgliedstaaten sollten bemüht sein, die bestehende 
Infrastruktur zu verbessern, wo dies notwendig ist, um 
Beförderer in die Lage zu versetzen, den Zugang für 
behinderte Menschen oder Personen mit eingeschränkter 
Mobilität zu gewährleisten und geeignete Hilfestellungen 
anzubieten. 

(12) Damit das Personal auf die Bedürfnisse von behinderten 
Menschen und Personen mit eingeschränkter Mobilität 
eingehen kann, sollte es angemessen geschult werden. 
Um die gegenseitige Anerkennung der nationalen Aus­
bildungsnachweise der Fahrer zu erleichtern, könnten 
Fahrer im Rahmen der Grundqualifikation und Weiter­
bildung im Sinne der Richtlinie 2003/59/EG des Euro­

päischen Parlaments und des Rates vom 15. Juli 2003 
über die Grundqualifikation und Weiterbildung der Fah­
rer bestimmter Kraftfahrzeuge für den Güter- oder Per­
sonenkraftverkehr ( 1 ) auch im Hinblick auf die Sensibili­
sierung für Behinderungen geschult werden. Damit sich 
die Einführung der Schulungsanforderungen mit den in 
jener Richtlinie vorgegebenen Fristen vereinbaren lässt, 
sollte für einen begrenzten Zeitraum eine Ausnahme ge­
währt werden können. 

(13) Organisationen, die behinderte Menschen oder Personen 
mit eingeschränkter Mobilität vertreten, sollten bei der 
inhaltlichen Vorbereitung der Schulungen in Behinderten­
fragen konsultiert oder in diese Arbeit einbezogen wer­
den. 

(14) Zu den Rechten der Busfahrgäste sollte ein Anspruch auf 
Informationen über den Verkehrsdienst sowohl vor als 
auch während der Fahrt gehören. Alle wesentlichen In­
formationen für Busfahrgäste sollten auf Verlangen auch 
in alternativen, behinderten Menschen und Personen mit 
eingeschränkter Mobilität zugänglichen Formen bereit­
gestellt werden, wie zum Beispiel in großen Buchstaben, 
einfacher Sprache, Blindenschrift, mit Hilfe von Adap­
tionstechnik zugänglichen Mitteilungen in elektronischer 
Form oder als Tonbänder. 

(15) Diese Verordnung sollte die Möglichkeiten der Beför­
derer, nach dem anwendbaren nationalen Recht Aus­
gleichsansprüche gegen andere Personen — auch Dritte 
— geltend zu machen, nicht einschränken. 

(16) Die Unannehmlichkeiten, die den Fahrgästen durch An­
nullierung oder erhebliche Verspätung von Fahrten ent­
stehen, sollten verringert werden. Deshalb sollten die 
Fahrgäste, die von einem Busbahnhof abreisen, in ange­
messener Weise betreut und in für alle Fahrgäste zugäng­
licher Form informiert werden. Sie sollten zudem die 
Möglichkeit haben, ihre Fahrt zu stornieren und sich 
den Fahrpreis erstatten zu lassen oder ihre Reise fort­
zusetzen oder eine Weiterreise mit geänderter Strecken­
führung zu annehmbaren Bedingungen in Anspruch zu 
nehmen. Versäumen die Beförderer die Leistung der not­
wendigen Hilfe, sollten die Fahrgäste Anspruch auf finan­
zielle Entschädigung haben. 

(17) Die Beförderer sollten unter Beteiligung der interessierten 
Kreise, der Berufsverbände und der Verbände von Ver­
brauchern, Fahrgästen, behinderten Menschen und Per­
sonen mit eingeschränkter Mobilität zusammenarbeiten, 
um auf nationaler oder europäischer Ebene Vereinbarun­
gen zu treffen. Diese Vereinbarungen sollten auf die Ver­
besserung der Information, Betreuung und Unterstützung 
der Fahrgäste bei Fahrtunterbrechung ausgerichtet sein, 
insbesondere bei großer Verspätung oder Fahrtannullie­
rung, wobei besonders Fahrgäste mit besonderen Bedürf­
nissen wegen Behinderungen, eingeschränkter Mobilität, 
Krankheit, fortgeschrittenem Alter und Schwangerschaft 
sowie begleitende Fahrgäste und Fahrgäste, die mit Klein­
kindern reisen, im Mittelpunkt stehen sollten. Nationale 
Durchsetzungsstellen sollten von diesen Vereinbarungen 
in Kenntnis gesetzt werden.

DE L 55/2 Amtsblatt der Europäischen Union 28.2.2011 

( 1 ) ABl. L 226 vom 10.9.2003, S. 4.



(18) Diese Verordnung sollte die Rechte der Fahrgäste, die in 
der Richtlinie 90/314/EWG des Rates vom 13. Juni 1990 
über Pauschalreisen ( 1 ) begründet sind, nicht berühren. 
Diese Verordnung sollte nicht in Fällen gelten, in denen 
eine Pauschalreise aus anderen Gründen als der Annullie­
rung des Busverkehrsdienstes annulliert wird. 

(19) Die Fahrgäste sollten umfassend über ihre Rechte nach 
dieser Verordnung informiert werden, damit sie diese 
Rechte auch tatsächlich wahrnehmen können. 

(20) Die Fahrgäste sollten ihre Rechte durch geeignete Be­
schwerdeverfahren der Beförderer wahrnehmen können 
und indem sie gegebenenfalls Beschwerde bei den vom 
betreffenden Mitgliedstaat hierzu benannten Stellen erhe­
ben. 

(21) Die Mitgliedstaaten sollten die Einhaltung dieser Verord­
nung sicherstellen und eine oder mehrere zuständige Stel­
len zur Wahrnehmung der Überwachungs- und Durch­
setzungsaufgaben benennen. Das Recht der Fahrgäste, 
Forderungen nach nationalem Recht gerichtlich geltend 
zu machen, wird dadurch nicht berührt. 

(22) Unter Berücksichtigung der von den Mitgliedstaaten fest­
gelegten Beschwerdeverfahren sollte eine Beschwerde 
über die Hilfeleistung vorzugsweise an die Stelle bzw. 
Stellen gerichtet werden, die zur Durchsetzung dieser 
Verordnung in dem Mitgliedstaat benannt wurde(n), in 
dem der Abfahrtsort bzw. der Ankunftsort liegt. 

(23) Die Mitgliedstaaten sollten für die Benutzung öffentlicher 
Verkehrsmittel und die Benutzung integrierter Informa­
tionen und integrierter Fahrscheine werben, um bestmög­
liche Ergebnisse hinsichtlich der Benutzung und der In­
teroperabilität der verschiedenen Verkehrsträger und Be­
treiber zu erzielen. 

(24) Die Mitgliedstaaten sollten für Verstöße gegen diese Ver­
ordnung Sanktionen festlegen und deren Anwendung si­
cherstellen. Diese Sanktionen sollten wirksam, verhältnis­
mäßig und abschreckend sein. 

(25) Da das Ziel dieser Verordnung, nämlich zu gewährleisten, 
dass Busfahrgäste in allen Mitgliedstaaten Schutz und 
Unterstützung auf gleichwertigem Niveau genießen, auf 
Ebene der Mitgliedstaaten nicht ausreichend verwirklicht 
werden kann und daher wegen des Umfangs und der 
Wirkungen der Maßnahme besser auf Unionsebene zu 
verwirklichen ist, kann die Union im Einklang mit dem 
in Artikel 5 des Vertrags über die Europäische Union 
niedergelegten Subsidiaritätsprinzip tätig werden. Entspre­
chend dem in demselben Artikel genannten Grundsatz 
der Verhältnismäßigkeit geht diese Verordnung nicht 
über das zur Erreichung dieses Ziels erforderliche Maß 
hinaus. 

(26) Diese Verordnung sollte die Richtlinie 95/46/EG des Eu­
ropäischen Parlaments und des Rates vom 24. Oktober 

1995 zum Schutz natürlicher Personen bei der Verarbei­
tung personenbezogener Daten und zum freien Daten­
verkehr ( 2 ) unberührt lassen. 

(27) Die Durchsetzung dieser Verordnung sollte sich auf die 
Verordnung (EG) Nr. 2006/2004 des Europäischen Par­
laments und des Rates vom 27. Oktober 2004 über die 
Zusammenarbeit zwischen den für die Durchsetzung der 
Verbraucherschutzgesetze zuständigen nationalen Behör­
den („Verordnung über die Zusammenarbeit im Verbrau­
cherschutz“) ( 3 ) stützen. Daher sollte die genannte Ver­
ordnung entsprechend geändert werden. 

(28) Die Verordnung steht im Einklang mit den Grundrechten 
und Grundsätzen, die insbesondere mit der in Artikel 6 
des Vertrags über die Europäische Union genannten 
Charta der Grundrechte der Europäischen Union aner­
kannt wurden, wobei auch die Richtlinie 2000/43/EG 
des Rates vom 29. Juni 2000 zur Anwendung des 
Gleichbehandlungsgrundsatzes ohne Unterschied der 
Rasse oder der ethnischen Herkunft ( 4 ) sowie die Richt­
linie 2004/113/EG des Rates vom 13. Dezember 2004 
zur Verwirklichung des Grundsatzes der Gleichbehand­
lung von Männern und Frauen beim Zugang zu und 
bei der Versorgung mit Gütern und Dienstleistungen ( 5 ) 
zu berücksichtigen sind — 

HABEN FOLGENDE VERORDNUNG ERLASSEN: 

KAPITEL I 

ALLGEMEINE BESTIMMUNGEN 

Artikel 1 

Gegenstand 

Diese Verordnung enthält Vorschriften für den Kraftomnibus­
verkehr, die Folgendes betreffen: 

a) das Verbot der Diskriminierung von Fahrgästen hinsichtlich 
der Beförderungsbedingungen der Beförderer; 

b) die Rechte der Fahrgäste bei Tod oder Körperverletzung oder 
bei Verlust oder Beschädigung von Gepäck infolge von aus 
der Nutzung des Kraftomnibusses resultierenden Unfällen; 

c) das Verbot der Diskriminierung und die obligatorische Un­
terstützung von behinderten Menschen und Personen mit 
eingeschränkter Mobilität; 

d) die Rechte der Fahrgäste bei Annullierung und Verspätung; 

e) die Informationen, die den Fahrgästen mindestens verfügbar 
zu machen sind; 

f) den Umgang mit Beschwerden; 

g) allgemeine Durchsetzungsvorschriften.
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Artikel 2 

Geltungsbereich 

(1) Diese Verordnung gilt für Fahrgäste von Linienverkehrs­
diensten für nicht näher bestimmte Gruppen von Fahrgästen, 
bei denen der Abfahrts- oder der Ankunftsort des Fahrgastes im 
Hoheitsgebiet eines Mitgliedstaats liegt und bei denen die plan­
mäßige Wegstrecke 250 km oder mehr beträgt. 

(2) Bezüglich der Verkehrsdienste gemäß Absatz 1, bei denen 
die planmäßige Wegstrecke weniger als 250 km beträgt, gelten 
Artikel 4 Absatz 2, Artikel 9, Artikel 10 Absatz 1, Artikel 16 
Absatz 1 Buchstabe b und Artikel 16 Absatz 2, Artikel 17 
Absätze 1 und 2 sowie die Artikel 24 bis 28. 

(3) Zudem gilt diese Verordnung mit Ausnahme der 
Artikel 9 bis 16, des Artikels 17 Absatz 3 und der Kapitel 
IV, V und VI für Passagiere von Gelegenheitsverkehrsdiensten, 
wenn der ursprüngliche Abfahrtsort oder der endgültige An­
kunftsort des Fahrgastes im Hoheitsgebiet eines Mitgliedstaats 
liegt. 

(4) Mit Ausnahme von Artikel 4 Absatz 2, Artikel 9, 
Artikel 10 Absatz 1, Artikel 16 Absatz 1 Buchstabe b und 
Artikel 16 Absatz 2, Artikel 17 Absätze 1 und 2 sowie 
Artikel 24 bis 28 kann ein Mitgliedstaat inländische Linienver­
kehrsdienste in transparenter und nichtdiskriminierender Weise 
von der Anwendung dieser Verordnung ausnehmen. Diese Aus­
nahmen können ab dem Beginn der Anwendung dieser Verord­
nung für einen Zeitraum von höchstens vier Jahren gewährt 
werden, der einmal verlängert werden kann. 

(5) Ein Mitgliedstaat kann in transparenter und nichtdiskri­
minierender Weise für einen Zeitraum von höchstens vier Jah­
ren ab dem Beginn der Anwendung dieser Verordnung be­
stimmte Linienverkehrsdienste von der Anwendung dieser Ver­
ordnung ausnehmen, weil ein erheblicher Teil dieser Linienver­
kehrsdienste, der mindestens einen planmäßigen Halt umfasst, 
außerhalb der Union betrieben wird. Diese Ausnahmen können 
einmal verlängert werden. 

(6) Die Mitgliedstaaten setzen die Kommission von den Aus­
nahmen, die sie für einzelne Arten von Diensten gemäß den 
Absätzen 4 und 5 gewähren, in Kenntnis. Die Kommission 
ergreift die geeigneten Maßnahmen, wenn sie der Auffassung 
ist, dass eine solche Ausnahme nicht mit diesem Artikel im 
Einklang steht. Die Kommission legt dem Europäischen Par­
lament und dem Rat spätestens bis zum 8. März 2018 einen 
Bericht über die gemäß den Absätzen 4 und 5 gewährten Aus­
nahmen vor. 

(7) Die Bestimmungen dieser Verordnung sind nicht als ge­
genläufig zu oder als Einführung zusätzlicher Anforderungen zu 
denen in bestehenden Rechtsvorschriften über die technischen 
Anforderungen für Kraftomnibusse oder Infrastruktur oder Ein­
richtungen an den Bushaltestellen und Busbahnhöfen auszule­
gen. 

(8) Diese Verordnung berührt nicht die Fahrgastrechte nach 
der Richtlinie 90/314/EWG und gilt nicht für Fälle, in denen 

eine Pauschalreise gemäß der genannten Richtlinie aus anderen 
Gründen als der Annullierung eines Linienverkehrsdienstes an­
nulliert wird. 

Artikel 3 

Begriffsbestimmungen 

Im Sinne dieser Verordnung bezeichnet der Begriff 

a) „Linienverkehrsdienste“ Dienste zur Beförderung von Fahr­
gästen mit Kraftomnibussen in festgelegten Abständen auf 
einer bestimmten Verkehrsstrecke, wobei Fahrgäste an vor­
her festgelegten Haltestellen aufgenommen oder abgesetzt 
werden; 

b) „Gelegenheitsverkehrsdienste“ Verkehrsdienste, die nicht der 
Begriffsbestimmung der Linienverkehrsdienste entsprechen 
und deren Hauptmerkmal die Beförderung vorab gebildeter 
Fahrgastgruppen mit Kraftomnibussen auf Initiative eines 
Auftraggebers oder des Verkehrsunternehmers selbst ist; 

c) „Beförderungsvertrag“ einen Vertrag zwischen einem Beför­
derer und einem Fahrgast über die Erbringung eines oder 
mehrerer Linien- oder Gelegenheitsverkehrsdienste; 

d) „Fahrschein“ ein gültiges Dokument oder einen anderen 
Nachweis für einen Beförderungsvertrag; 

e) „Beförderer“ eine natürliche oder juristische Person, die kein 
Reiseveranstalter, kein Reisevermittler und kein Fahrschein­
verkäufer ist und die im Rahmen eines Linien- oder Gele­
genheitsverkehrsdienstes Beförderungen für die allgemeine 
Öffentlichkeit anbietet; 

f) „ausführender Beförderer“ eine andere natürliche oder juris­
tische Person als den Beförderer, die die Beförderung tat­
sächlich ganz oder teilweise durchführt; 

g) „Fahrscheinverkäufer“ jeden Vermittler, der im Namen eines 
Beförderers Beförderungsverträge schließt; 

h) „Reisevermittler“ jeden Vermittler, der im Namen eines Fahr­
gasts Beförderungsverträge schließt; 

i) „Reiseveranstalter“ einen Veranstalter oder Vermittler im 
Sinne des Artikels 2 Nummern 2 und 3 der Richtlinie 
90/314/EWG, der kein Beförderer ist; 

j) „behinderter Mensch“ oder „Person mit eingeschränkter Mo­
bilität“ eine Person, deren Mobilität bei der Benutzung von 
Beförderungsmitteln wegen einer körperlichen (sensorischen 
oder motorischen, dauerhaften oder zeitweiligen) Behin­
derung, einer geistigen Behinderung oder Beeinträchtigung, 
wegen anderer Behinderungen oder aufgrund des Alters ein­
geschränkt ist und deren Zustand angemessene Unterstüt­
zung und eine Anpassung der für alle Fahrgäste bereit­
gestellten Dienstleistungen an ihre besonderen Bedürfnisse 
erfordert;
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k) „Zugangsbedingungen“ die einschlägigen Normen, Leitlinien 
und Informationen betreffend die Zugänglichkeit von Kraft­
omnibussen und/oder bestimmten Busbahnhöfen einschließ­
lich ihrer Einrichtungen für behinderte Menschen oder Per­
sonen mit eingeschränkter Mobilität; 

l) „Reservierung“ die Buchung eines Sitzplatzes in einem Kraft­
omnibus eines Linienverkehrsdienstes für eine bestimmte 
Abfahrtszeit; 

m) „Busbahnhof“ einen mit Personal besetzten Busbahnhof, an 
dem ein Linienverkehrsdienst auf einer bestimmten Strecke 
planmäßig hält, um Fahrgäste aufzunehmen oder abzuset­
zen, und der mit Einrichtungen wie Abfertigungsschaltern, 
Warteräumen oder Fahrscheinschaltern ausgestattet ist; 

n) „Bushaltestelle“ jede Stelle, die kein Busbahnhof ist und an 
der ein Linienverkehrsdienst auf einer bestimmten Strecke 
planmäßig hält, um Fahrgäste aufzunehmen oder abzuset­
zen; 

o) „Busbahnhofbetreiber“ eine Stelle in einem Mitgliedstaat, die 
für den Betrieb eines bestimmten Busbahnhofs verantwort­
lich ist; 

p) „Annullierung“ die Nichtdurchführung eines geplanten Lini­
enverkehrsdienstes; 

q) „Verspätung“ eine Differenz zwischen der planmäßigen Ab­
fahrtszeit des Linienverkehrsdienstes gemäß dem veröffent­
lichten Fahrplan und dem Zeitpunkt seiner tatsächlichen 
Abfahrt. 

Artikel 4 

Fahrscheine und nichtdiskriminierende 
Beförderungsbedingungen 

(1) Die Beförderer stellen dem Fahrgast einen Fahrschein aus, 
sofern nicht andere Dokumente den Beförderungsanspruch be­
gründen. Ein Fahrschein kann in elektronischer Form ausgestellt 
werden. 

(2) Unbeschadet der Sozialtarife werden die von Beförderern 
angewandten Vertragsbedingungen und Tarife der Allgemeinheit 
ohne jegliche unmittelbare oder mittelbare Diskriminierung auf­
grund der Staatsangehörigkeit des Endkunden oder des Ortes 
der Niederlassung des Beförderers oder Fahrscheinverkäufers in 
der Union angeboten. 

Artikel 5 

Andere ausführende Parteien 

(1) Wurde die Erfüllung der Verpflichtungen nach dieser Ver­
ordnung einem ausführenden Beförderer, einem Fahrscheinver­
käufer oder einer anderen Person übertragen, so haftet der Be­
förderer, Reisevermittler, Reiseveranstalter oder Busbahnhof­
betreiber, der diese Verpflichtungen übertragen hat, dennoch 
für Handlungen und Unterlassungen dieser ausführenden Partei. 

(2) Außerdem unterliegt die Partei, der der Beförderer, Reise­
vermittler, Reiseveranstalter oder Busbahnhofbetreiber die Erfül­
lung einer Verpflichtung übertragen hat, in Bezug auf die ihr 

übertragene Verpflichtung den Bestimmungen dieser Verord­
nung. 

Artikel 6 

Ausschluss des Rechtsverzichts und der 
Rechtsbeschränkung 

(1) Die Verpflichtungen gegenüber den Fahrgästen gemäß 
dieser Verordnung dürfen nicht eingeschränkt oder aufgehoben 
werden, insbesondere nicht durch abweichende oder einschrän­
kende Bestimmungen im Beförderungsvertrag. 

(2) Die Beförderer können Vertragsbedingungen anbieten, die 
für den Fahrgast günstiger sind als die in dieser Verordnung 
festgelegten Bedingungen. 

KAPITEL II 

ENTSCHÄDIGUNG UND HILFELEISTUNG BEI UNFÄLLEN 

Artikel 7 

Tod oder Körperverletzung von Fahrgästen und Verlust 
oder Beschädigung von Gepäck 

(1) Die Fahrgäste haben gemäß den geltenden nationalen 
Rechtsvorschriften Anspruch auf Entschädigung bei Tod — ein­
schließlich angemessener Kosten für die Bestattung — oder 
Körperverletzung sowie bei Verlust oder Beschädigung von Ge­
päck bei aus der Nutzung des Kraftomnibusses resultierenden 
Unfällen. Beim Tod eines Fahrgasts gilt dieses Recht mindestens 
für Personen, für die der Fahrgast kraft Gesetzes unterhalts­
pflichtig war oder zukünftig unterhaltspflichtig geworden wäre. 

(2) Die Höhe der Entschädigung wird gemäß den geltenden 
nationalen Rechtsvorschriften berechnet. Darin vorgesehene 
Höchstgrenzen für die Entschädigung bei Tod oder Körperver­
letzung sowie bei Verlust oder Beschädigung von Gepäck dürfen 
pro Schadensfall nicht weniger betragen als 

a) 220 000 EUR je Fahrgast; 

b) 1 200 EUR je Gepäckstück. Die Entschädigung im Falle einer 
Beschädigung von Rollstühlen und anderen Mobilitätshilfen 
oder Hilfsgeräten entspricht stets dem Wiederbeschaffungs­
wert oder den Reparaturkosten der verloren gegangenen oder 
beschädigten Ausrüstung. 

Artikel 8 

Unmittelbare praktische Bedürfnisse von Fahrgästen 

Bei aus der Nutzung des Kraftomnibusses resultierenden Unfäl­
len leistet der Beförderer angemessene und verhältnismäßige 
Hilfe im Hinblick auf die unmittelbaren praktischen Bedürfnisse 
der Fahrgäste nach dem Unfall. Diese Hilfe umfasst erforderli­
chenfalls Unterbringung, Verpflegung, Kleidung, Beförderung 
und die Bereitstellung erster Hilfe. Hilfeleistung stellt in keinem 
Fall eine Haftungsanerkennung dar. 

Der Beförderer kann die Gesamtkosten der Unterbringung je 
Fahrgast auf 80 EUR pro Nacht und auf höchstens zwei Nächte 
beschränken.
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KAPITEL III 

RECHTE VON BEHINDERTEN MENSCHEN UND PERSONEN MIT 
EINGESCHRÄNKTER MOBILITÄT 

Artikel 9 

Anspruch auf Beförderung 

(1) Beförderer, Reisevermittler und Reiseveranstalter dürfen 
sich nicht allein aufgrund der Behinderung oder der einge­
schränkten Mobilität einer Person weigern, eine Reservierung 
vorzunehmen, einen Fahrschein auszustellen oder auf sonstige 
Weise zur Verfügung zu stellen oder die Person an Bord des 
Fahrzeugs zu nehmen. 

(2) Reservierungen und Fahrscheine sind für behinderte Men­
schen und Personen mit eingeschränkter Mobilität ohne Auf­
preis anzubieten. 

Artikel 10 

Ausnahmen und besondere Bedingungen 

(1) Unbeschadet des Artikels 9 Absatz 1 können Beförderer, 
Reisevermittler und Reiseveranstalter sich aufgrund der Behin­
derung oder eingeschränkten Mobilität einer Person weigern, 
eine Reservierung vorzunehmen, einen Fahrschein auszustellen 
oder auf sonstige Weise zur Verfügung zu stellen oder die 
Person an Bord des Fahrzeugs zu nehmen, 

a) um geltenden Sicherheitsanforderungen nachzukommen, die 
durch Vorschriften des internationalen Rechts, des Unions­
rechts oder des nationalen Rechts festgelegt sind, oder um 
Gesundheits- und Sicherheitsanforderungen nachzukommen, 
die von den zuständigen Behörden erlassen wurden; 

b) wenn es wegen der Bauart des Fahrzeugs oder der Infrastruk­
tur, einschließlich der Busbahnhöfe und Bushaltestellen, phy­
sisch nicht möglich ist, den Einstieg, den Ausstieg oder die 
Beförderung des behinderten Menschen oder der Person mit 
eingeschränkter Mobilität auf sichere und operationell durch­
führbare Weise vorzunehmen. 

(2) Weigert sich ein Beförderer, Reisevermittler oder Reise­
veranstalter aus den in Absatz 1 angeführten Gründen, eine 
Reservierung vorzunehmen oder einen Fahrschein auszustellen 
oder auf sonstige Weise zur Verfügung zu stellen, so unterrich­
tet er die betreffende Person über jede annehmbare Beför­
derungsalternative mit einem Dienst des Beförderers. 

(3) Wird einer Person, die eine Reservierung oder einen Fahr­
schein besitzt und die Anforderungen des Artikels 14 Absatz 1 
Buchstabe a erfüllt hat, die Beförderung aufgrund ihrer Behin­
derung oder eingeschränkten Mobilität dennoch verweigert, so 
wird dieser Person und allen Begleitpersonen im Sinne des Ab­
satzes 4 des vorliegenden Artikels Folgendes zur Auswahl an­
geboten: 

a) die Erstattung des Fahrpreises und gegebenenfalls zum frü­
hest möglichen Zeitpunkt die kostenlose Rückfahrt zum ers­
ten Ausgangspunkt wie im Beförderungsvertrag angegeben 
und 

b) sofern machbar, die Fortsetzung der Fahrt oder die Weiter­
reise mit geänderter Streckenführung durch einen angemes­

senen alternativen Verkehrsdienst zum im Beförderungsver­
trag angegebenen Bestimmungsort. 

Der Anspruch auf Erstattung des für den Fahrschein entrichteten 
Entgelts wird nicht dadurch berührt, dass keine Meldung gemäß 
Artikel 14 Absatz 1 Buchstabe a erfolgt ist. 

(4) Weigert sich ein Beförderer, Reisevermittler oder Reise­
veranstalter aus den in Absatz 1 genannten Gründen aufgrund 
der Behinderung oder der eingeschränkten Mobilität einer Per­
son, eine Buchung vorzunehmen, einen Fahrschein auszustellen 
oder auf sonstige Weise zur Verfügung zu stellen oder die 
Person an Bord des Fahrzeugs zu nehmen, so kann diese Person 
verlangen, von einer anderen Person ihrer Wahl begleitet zu 
werden, die in der Lage ist, die von dem behinderten Menschen 
oder der Person mit eingeschränkter Mobilität benötigte Hilfe zu 
leisten, damit die in Absatz 1 angeführten Gründe nicht mehr 
zutreffen. 

Eine solche Begleitperson wird kostenlos befördert; sofern 
machbar, wird ihr ein Sitzplatz neben dem behinderten Men­
schen oder der Person mit eingeschränkter Mobilität zugewie­
sen. 

(5) Machen Beförderer, Reisevermittler oder Reiseveranstalter 
von der Ausnahmeregelung nach Absatz 1 Gebrauch, so unter­
richten sie den behinderten Menschen oder die Person mit ein­
geschränkter Mobilität unverzüglich — und auf Verlangen 
schriftlich innerhalb von fünf Arbeitstagen nach dem Antrag 
— über die entsprechenden Gründe. 

Artikel 11 

Zugänglichkeit und Information 

(1) Die Beförderer und Busbahnhofbetreiber müssen über 
nicht diskriminierende Zugangsbedingungen für die Beförderung 
von behinderten Menschen und Personen mit eingeschränkter 
Mobilität verfügen oder solche — gegebenenfalls über ihre Or­
ganisationen — in Zusammenarbeit mit Interessenverbänden 
von behinderten Menschen oder Personen mit eingeschränkter 
Mobilität aufstellen. 

(2) Die Beförderer und Busbahnhofbetreiber bringen der Öf­
fentlichkeit die in Absatz 1 vorgesehenen Zugangsbedingungen 
– einschließlich den Text internationaler Rechtsvorschriften, 
Rechtsvorschriften der Union sowie einzelstaatlicher Rechtsvor­
schriften, die die Sicherheitsanforderungen festlegen, auf denen 
diese nicht diskriminierenden Zugangsbedingungen beruhen – 
physisch oder im Internet, auf Verlangen in zugänglicher Form, 
in denselben Sprachen zur Kenntnis, in denen Informationen in 
der Regel allen Fahrgästen zugänglich gemacht werden. Bei der 
Bereitstellung dieser Informationen wird den Bedürfnissen von 
behinderten Menschen und Personen mit eingeschränkter Mobi­
lität besonders Rechnung getragen. 

(3) Reiseveranstalter geben die in Absatz 1 vorgesehenen 
Zugangsbedingungen bekannt, die für Fahrten im Rahmen der 
von ihnen veranstalteten, verkauften oder zum Verkauf angebo­
tenen Pauschalreisen gelten. 

(4) Die Information über die Zugangsbedingungen nach den 
Absätzen 2 und 3 wird auf Verlangen des Fahrgasts physisch 
zur Verfügung gestellt.
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(5) Beförderer, Reisevermittler und Reiseveranstalter gewähr­
leisten, dass alle wesentlichen allgemeinen Informationen — 
einschließlich Online-Buchung und -Information — in Bezug 
auf die Fahrt und die Beförderungsbedingungen in einer für 
behinderte Menschen und Personen mit eingeschränkter Mobi­
lität geeigneten und zugänglichen Form verfügbar sind. Auf 
Verlangen des Fahrgasts wird die Information physisch zur Ver­
fügung gestellt. 

Artikel 12 

Benennung von Busbahnhöfen 

Die Mitgliedstaaten benennen die Busbahnhöfe, an denen Hilfe­
leistung für behinderte Menschen und Personen mit einge­
schränkter Mobilität vorzusehen ist. Die Mitgliedstaaten unter­
richten die Kommission hierüber. Die Kommission macht eine 
Liste der benannten Busbahnhöfe über das Internet zugänglich. 

Artikel 13 

Anspruch auf Hilfeleistung an benannten Busbahnhöfen 
und an Bord von Kraftomnibussen 

(1) Vorbehaltlich der Zugangsbedingungen gemäß Artikel 11 
Absatz 1 bieten Beförderer und Busbahnhofbetreiber innerhalb 
ihres jeweiligen Zuständigkeitsbereichs behinderten Menschen 
und Personen mit eingeschränkter Mobilität an den von den 
Mitgliedstaaten benannten Busbahnhöfen kostenlos zumindest 
in dem in Anhang I Abschnitt a beschriebenen Umfang Hilfe 
an. 

(2) Vorbehaltlich der Zugangsbedingungen gemäß Artikel 11 
Absatz 1 bieten Beförderer behinderten Menschen und Personen 
mit eingeschränkter Mobilität in Kraftomnibussen kostenlos zu­
mindest in dem in Anhang I Abschnitt b beschriebenen Umfang 
Hilfe an. 

Artikel 14 

Voraussetzungen für das Erbringen von Hilfeleistungen 

(1) Beförderer und Busbahnhofbetreiber arbeiten zusammen, 
um behinderten Menschen und Personen mit eingeschränkter 
Mobilität unter der Voraussetzung Hilfe zu leisten, dass 

a) der Hilfsbedarf dem Beförderer, Busbahnhofbetreiber, Reise­
vermittler oder Reiseveranstalter spätestens 36 Stunden vor 
dem Zeitpunkt, zu dem die Hilfeleistung benötigt wird, ge­
meldet wurde und 

b) sich der Betreffende an der benannten Stelle einfindet, und 
zwar 

i) zu einem im Voraus vom Beförderer festgelegten Zeit­
punkt, der höchstens 60 Minuten vor der veröffentlichten 
Abfahrtszeit liegt, es sei denn, eine kürzere Frist wird 
zwischen dem Beförderer und dem Fahrgast vereinbart, 
oder 

ii) falls keine Zeit angegeben wurde, spätestens 30 Minuten 
vor der veröffentlichten Abfahrtszeit. 

(2) Zusätzlich zu Absatz 1 müssen behinderte Menschen 
oder Personen mit eingeschränkter Mobilität dem Beförderer, 

Reisevermittler oder Reiseveranstalter zum Zeitpunkt der Reser­
vierung oder des Vorauskaufs des Fahrscheins spezifische Be­
dürfnisse bezüglich Sitzgelegenheiten melden, sofern die Bedürf­
nisse ihnen zu diesem Zeitpunkt bekannt sind. 

(3) Beförderer, Busbahnhofbetreiber, Reisevermittler und Rei­
severanstalter treffen alle erforderlichen Maßnahmen, um den 
Erhalt der Meldungen von Hilfsbedarf von behinderten Men­
schen und Personen mit eingeschränkter Mobilität zu erleich­
tern. Diese Verpflichtung gilt an allen benannten Busbahnhöfen 
und Verkaufsstellen, auch beim Vertrieb per Telefon und über 
das Internet. 

(4) Ist keine Meldung gemäß Absatz 1 Buchstabe a oder 
Absatz 2 erfolgt, unternehmen die Beförderer, Busbahnhof­
betreiber, Reisevermittler und Reiseveranstalter alle zumutbaren 
Anstrengungen, um zu gewährleisten, dass die Hilfeleistung der­
art erfolgt, dass behinderte Menschen oder Personen mit einge­
schränkter Mobilität in abfahrende Verkehrsdienste einsteigen, 
zu Anschlussverkehrsdiensten umsteigen und aus ankommen­
den Verkehrsdiensten aussteigen können, für die sie einen Fahr­
schein erworben haben. 

(5) Die Busbahnhofbetreiber legen innerhalb oder außerhalb 
des Busbahnhofs eine Anlaufstelle fest, an der behinderte Men­
schen oder Personen mit eingeschränkter Mobilität ihre Ankunft 
melden und um Hilfe ersuchen können. Diese Anlaufstelle muss 
klar ausgeschildert sein und in zugänglicher Form grundlegende 
Auskünfte über den Busbahnhof und die angebotene Hilfeleis­
tung bieten. 

Artikel 15 

Mitteilungen an Dritte 

Erhalten Reisevermittler oder Reiseveranstalter eine Meldung 
nach Artikel 14 Absatz 1 Buchstabe a, so leiten sie diese inner­
halb ihrer normalen Bürozeiten so bald wie möglich an den 
Beförderer oder den Busbahnhofbetreiber weiter. 

Artikel 16 

Schulung 

(1) Beförderer und gegebenenfalls Busbahnhofbetreiber legen 
Verfahren für Schulungen in Behindertenfragen einschließlich 
entsprechender Instruktionen fest und stellen sicher, 

a) dass ihre Mitarbeiter, bei denen es sich nicht um Fahrer 
handelt, einschließlich der Mitarbeiter aller anderen ausfüh­
renden Parteien, die behinderten Menschen und Personen 
mit eingeschränkter Mobilität unmittelbar Hilfe leisten, eine 
Schulung oder Instruktionen gemäß Anhang II Abschnitte a 
und b erhalten haben; und 

b) dass ihre Mitarbeiter einschließlich der Fahrer, die unmittel­
bar mit den Fahrgästen oder deren Belangen in Kontakt 
kommen, eine Schulung oder Instruktionen gemäß Anhang 
II Abschnitt a erhalten haben. 

(2) Ein Mitgliedstaat kann für einen Zeitraum von höchstens 
fünf Jahren ab dem 1. März 2013 eine Ausnahme von der 
Anwendung des Absatzes 1 Buchstabe b in Bezug auf die Schu­
lung der Fahrer gewähren.
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Artikel 17 

Entschädigung für Rollstühle und andere Mobilitätshilfen 

(1) Beförderer und Busbahnhofbetreiber haften für von ihnen 
verursachte Verluste oder Beschädigungen von Rollstühlen und 
anderen Mobilitätshilfen oder Hilfsgeräten. Die Entschädigungs­
pflicht trifft den Beförderer oder Busbahnhofbetreiber, der für 
diesen Verlust oder diese Beschädigung haftet. 

(2) Die Entschädigung gemäß Absatz 1 muss dem Wieder­
beschaffungswert oder den Reparaturkosten der verloren gegan­
genen oder beschädigten Ausrüstung oder Geräte entsprechen. 

(3) Erforderlichenfalls wird jede Anstrengung unternommen, 
um rasch vorübergehenden Ersatz zu beschaffen. Die tech­
nischen und funktionellen Merkmale der Rollstühle und anderen 
Mobilitätshilfen oder Hilfsgeräte entsprechen nach Möglichkeit 
denjenigen der verloren gegangenen oder beschädigten Roll­
stühle und anderen Mobilitätshilfen oder Hilfsgeräte. 

Artikel 18 

Ausnahmen 

(1) Unbeschadet von Artikel 2 Absatz 2 können die Mitglied­
staaten nationale Linienverkehrsdienste von der Anwendung al­
ler oder einiger der Bestimmungen dieses Kapitels ausnehmen, 
sofern sie sicherstellen, dass das Schutzniveau für behinderte 
Menschen und Personen mit eingeschränkter Mobilität im Rah­
men ihrer nationalen Rechtsvorschriften dem dieser Verordnung 
mindestens entspricht. 

(2) Die Mitgliedstaaten setzen die Kommission von den ge­
mäß Absatz 1 gewährten Ausnahmen in Kenntnis. Die Kommis­
sion ergreift geeignete Maßnahmen, wenn sie der Auffassung ist, 
dass eine solche Ausnahme nicht mit diesem Artikel im Ein­
klang steht. Die Kommission legt dem Europäischen Parlament 
und dem Rat bis zum 2. März 2018 einen Bericht über die 
gemäß Absatz 1 gewährten Ausnahmen vor. 

KAPITEL IV 

FAHRGASTRECHTE BEI ANNULLIERUNG ODER VERSPÄTUNG 

Artikel 19 

Fortsetzung der Fahrt, Weiterreise mit geänderter 
Streckenführung und Fahrpreiserstattung 

(1) Muss ein Beförderer vernünftigerweise davon ausgehen, 
dass die Abfahrt eines Linienverkehrsdienstes von einem Bus­
bahnhof annulliert wird oder sich um mehr als 120 Minuten 
verzögert, oder im Fall einer Überbuchung bietet er den Fahr­
gästen unverzüglich Folgendes zur Auswahl an: 

a) zum frühest möglichen Zeitpunkt Fortsetzung der Fahrt oder 
Weiterreise mit geänderter Streckenführung zum im Beför­
derungsvertrag festgelegten Zielort ohne Aufpreis und unter 
vergleichbaren Bedingungen wie im Beförderungsvertrag an­
gegeben; 

b) Erstattung des Fahrpreises und gegebenenfalls zum frühest 
möglichen Zeitpunkt kostenlose Rückfahrt mit dem Bus 
zum im Beförderungsvertrag festgelegten Abfahrtsort. 

(2) Bietet der Beförderer dem Fahrgast nicht die in Absatz 1 
genannte Auswahl an, so hat der Fahrgast zusätzlich zu der 
Erstattung des Fahrpreises nach Absatz 1 Buchstabe b einen 
Anspruch auf Entschädigung in Höhe von 50 % des Fahrpreises. 
Der Beförderer zahlt diesen Betrag innerhalb eines Monats nach 
Einreichung des Antrags auf Entschädigung. 

(3) Wird der Kraftomnibus während der Fahrt betriebsunfä­
hig, bietet der Beförderer entweder die Fortsetzung des Ver­
kehrsdienstes mit einem anderen Fahrzeug von dem Ort, an 
dem sich das betriebsunfähige Fahrzeug befindet, oder die Beför­
derung von dem Ort, an dem sich das betriebsunfähige Fahr­
zeug befindet, zu einem geeigneten Wartepunkt oder Busbahn­
hof, von dem aus die Fortsetzung der Reise möglich ist, an. 

(4) Wird ein Linienverkehrsdienst annulliert oder verzögert 
sich seine Abfahrt von einer Bushaltestelle um mehr als 120 
Minuten, so haben die Fahrgäste Anspruch auf Fortsetzung der 
Fahrt oder Weiterreise mit geänderter Streckenführung oder auf 
Erstattung des Fahrpreises durch den Beförderer nach Absatz 1. 

(5) Die in Absatz 1 Buchstabe b und Absatz 4 genannte 
Erstattung des Fahrpreises erfolgt binnen 14 Tagen, nachdem 
das Angebot gemacht worden oder der Erstattungsantrag einge­
gangen ist. Die Erstattung des vollen Fahrpreises in der entrich­
teten Höhe erfolgt für die nicht durchgeführten Teile der Fahrt 
sowie für bereits durchgeführte Teile, falls die Fahrt nach den 
ursprünglichen Reiseplänen des Fahrgastes zwecklos geworden 
ist. Die Kosten für Zeitfahrkarten werden anteilsmäßig erstattet. 
Die Erstattung erfolgt in Geld, es sei denn, der Fahrgast ist mit 
einer anderen Erstattungsform einverstanden. 

Artikel 20 

Informationen 

(1) Bei Annullierung oder Verspätung der Abfahrt eines Li­
nienverkehrsdienstes informiert der Beförderer oder gegebenen­
falls der Busbahnhofbetreiber die Fahrgäste, die von einem Bus­
bahnhof abfahren, so rasch wie möglich, jedoch spätestens 30 
Minuten nach der fahrplanmäßigen Abfahrtszeit, über die Lage 
und, sobald diese Informationen vorliegen, über die voraussicht­
liche Abfahrtszeit. 

(2) Versäumen Fahrgäste nach Maßgabe des Fahrplans auf­
grund einer Annullierung oder Verspätung einen Anschluss an 
einen Verkehrsdienst, so unternimmt der Beförderer oder gege­
benenfalls der Busbahnhofbetreiber alle zumutbaren Anstren­
gungen, um die betreffenden Fahrgäste über alternative An­
schlüsse zu unterrichten. 

(3) Der Beförderer oder gegebenenfalls der Busbahnhofbetrei­
ber sorgt dafür, dass behinderte Menschen oder Personen mit 
eingeschränkter Mobilität die nach den Absätzen 1 und 2 vor­
geschriebenen Informationen in zugänglicher Form erhalten.
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(4) Sofern machbar, werden die in den Absätzen 1 und 2 
geforderten Informationen allen Fahrgästen, auch denen, die von 
einer Bushaltestelle abreisen, innerhalb der in Absatz 1 genann­
ten Frist auf elektronischem Wege bereitgestellt, falls der Fahr­
gast dies verlangt und dem Beförderer die erforderlichen Kon­
taktangaben zur Verfügung gestellt hat. 

Artikel 21 

Hilfeleistung bei Annullierung oder Verzögerung der 
Abfahrt 

Bei Annullierung einer Fahrt sowie bei einer Verzögerung der 
Abfahrt von einem Busbahnhof von mehr als 90 Minuten bei 
Fahrten mit einer planmäßigen Dauer von über drei Stunden 
bietet der Beförderer den Fahrgästen kostenlos Folgendes an: 

a) Imbisse, Mahlzeiten oder Erfrischungen in angemessenem 
Verhältnis zur Wartezeit oder Verspätung, sofern sie im 
Bus oder im Busbahnhof verfügbar oder in zumutbarer 
Weise zu beschaffen sind; 

b) ein Hotelzimmer oder eine andere Unterbringungsmöglich­
keit sowie Beistand bei der Organisation der Beförderung 
zwischen dem Busbahnhof und dem Ort der Unterbringung, 
sofern ein Aufenthalt von einer Nacht oder mehr erforderlich 
ist. Der Beförderer kann die Gesamtkosten der Unterbrin­
gung — ohne die Kosten der Beförderung zwischen dem 
Busbahnhof und der Unterkunft — je Fahrgast auf 80 EUR 
pro Nacht und auf höchstens zwei Nächte beschränken. 

Bei der Anwendung dieses Artikels richtet der Beförderer beson­
deres Augenmerk auf die Bedürfnisse von behinderten Men­
schen und Personen mit eingeschränkter Mobilität und etwaigen 
Begleitpersonen. 

Artikel 22 

Weitergehende Ansprüche 

Keine Bestimmung dieses Kapitels schließt das Recht der Fahr­
gäste aus, gemäß den nationalen Rechtsvorschriften vor natio­
nalen Gerichten Ansprüche aufgrund von Nachteilen zu verfol­
gen, die sie wegen Annullierung oder Verspätung von Linien­
verkehrsdiensten erlitten haben. 

Artikel 23 

Ausnahmen 

(1) Die Artikel 19 und 21 gelten nicht für Fahrgäste mit 
Fahrscheinen mit offenen Reisedaten, solange keine Abfahrtszeit 
festgelegt ist, mit Ausnahme von Fahrgästen, die eine Zeitfahr­
karte besitzen. 

(2) Artikel 21 Buchstabe b kommt nicht zur Anwendung, 
wenn der Beförderer nachweist, dass die Annullierung oder Ver­
spätung durch widrige Wetterbedingungen oder schwere Natur­
katastrophen, die den sicheren Betrieb des Busverkehrsdienstes 
beeinträchtigen, verursacht wurde. 

KAPITEL V 

ALLGEMEINE REGELN ZU INFORMATIONEN UND 
BESCHWERDEN 

Artikel 24 

Recht auf Reiseinformationen 

Beförderer und Busbahnhofbetreiber sorgen innerhalb ihres je­
weiligen Zuständigkeitsbereichs während der gesamten Fahrt für 

eine angemessene Information der Fahrgäste. Sofern machbar, 
wird diese Information auf Verlangen in zugänglicher Form 
bereitgestellt. 

Artikel 25 

Unterrichtung über Fahrgastrechte 

(1) Beförderer und Busbahnhofbetreiber gewährleisten in ih­
rem jeweiligen Zuständigkeitsbereich, dass die Fahrgäste spätes­
tens bei der Abfahrt geeignete und verständliche Informationen 
über ihre Rechte nach dieser Verordnung erhalten. Diese Infor­
mationen werden an den Busbahnhöfen und gegebenenfalls im 
Internet bereitgestellt. Behinderten Menschen oder Personen mit 
eingeschränkter Mobilität werden diese Informationen auf Ver­
langen in zugänglicher Form bereitgestellt, wenn dies machbar 
ist. Diese Informationen müssen die zur Kontaktaufnahme not­
wendigen Angaben zu der Durchsetzungsstelle oder den Durch­
setzungsstellen umfassen, die von den Mitgliedstaaten gemäß 
Artikel 28 Absatz 1 benannt wurden. 

(2) Um der Informationspflicht gemäß Absatz 1 nachzukom­
men, können die Beförderer und Busbahnhofbetreiber eine Zu­
sammenfassung der Bestimmungen dieser Verordnung verwen­
den, die die Kommission in allen Amtssprachen der Organe der 
Europäischen Union erstellt und ihnen zur Verfügung stellt. 

Artikel 26 

Beschwerden 

Die Beförderer errichten oder unterhalten ein System zur Bear­
beitung von Beschwerden im Zusammenhang mit den in der 
vorliegenden Verordnung festgelegten Rechten und Pflichten. 

Artikel 27 

Einreichung von Beschwerden 

Unbeschadet von Schadenersatzforderungen gemäß Artikel 7 
muss ein Fahrgast, wenn er im Rahmen dieser Verordnung 
eine Beschwerde an den Beförderer richten will, diese innerhalb 
von drei Monaten nach der tatsächlichen oder geplanten Durch­
führung des Linienverkehrsdienstes einreichen. Der Beförderer 
muss dem Fahrgast innerhalb eines Monats nach Eingang der 
Beschwerde mitteilen, ob seiner Beschwerde stattgegeben wurde, 
ob sie abgelehnt wurde oder ob sie noch bearbeitet wird. Die 
Frist für die endgültige Beantwortung darf drei Monate ab Ein­
gang der Beschwerde nicht überschreiten. 

KAPITEL VI 

DURCHSETZUNG UND NATIONALE 
DURCHSETZUNGSSTELLEN 

Artikel 28 

Nationale Durchsetzungsstellen 

(1) Jeder Mitgliedstaat benennt eine oder mehrere neue oder 
bestehende Stellen, die für die Durchsetzung dieser Verordnung 
in Bezug auf Linienverkehrsdienste von in seinem Hoheitsgebiet 
gelegenen Orten und in Bezug auf Linienverkehrsdienste von 
einem Drittland zu diesen Orten zuständig sind. Jede dieser 
Stellen trifft die notwendigen Maßnahmen, um sicherzustellen, 
dass diese Verordnung eingehalten wird.
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Jede Stelle muss in Aufbau, Finanzierungsentscheidungen, 
Rechtsstruktur und Entscheidungsfindung von den Beförderern, 
Reiseveranstaltern und Busbahnhofbetreibern unabhängig sein. 

(2) Die Mitgliedstaaten unterrichten die Kommission über die 
gemäß diesem Artikel benannte Stelle oder benannten Stellen. 

(3) Jeder Fahrgast kann bei der nach Absatz 1 benannten 
entsprechenden Stelle oder jeder anderen von einem Mitglied­
staat benannten entsprechenden Stelle gemäß den nationalen 
Rechtsvorschriften eine Beschwerde über einen mutmaßlichen 
Verstoß gegen diese Verordnung einreichen. 

Ein Mitgliedstaat kann beschließen, dass der Fahrgast als ersten 
Schritt eine Beschwerde an den Beförderer zu richten hat; in 
diesem Fall dient die nationale Durchsetzungsstelle oder eine 
andere von dem Mitgliedstaat benannte geeignete Stelle als Be­
schwerdeinstanz für Beschwerden, für die keine Lösung gemäß 
Artikel 27 gefunden wurde. 

Artikel 29 

Berichterstattung über die Durchsetzung 

Die gemäß Artikel 28 Absatz 1 benannten Durchsetzungsstellen 
veröffentlichen bis zum 1. Juni 2015 und danach alle zwei Jahre 
einen Bericht über ihre Tätigkeiten in den zwei vorangegange­
nen Kalenderjahren, der insbesondere eine Beschreibung der 
Maßnahmen, die zur Durchführung dieser Verordnung getroffen 
wurden, und Statistiken über Beschwerden und verhängte Sank­
tionen enthält. 

Artikel 30 

Zusammenarbeit der Durchsetzungsstellen 

Die in Artikel 28 Absatz 1 genannten nationalen Durchset­
zungsstellen tauschen, wann immer dies zweckmäßig ist, Infor­
mationen über ihre Arbeit, ihre Entscheidungsgrundsätze und 
ihre Entscheidungspraxis aus. Die Kommission unterstützt sie 
bei dieser Aufgabe. 

Artikel 31 

Sanktionen 

Die Mitgliedstaaten legen die Sanktionen fest, die bei einem 
Verstoß gegen diese Verordnung zu verhängen sind, und treffen 

alle erforderlichen Maßnahmen, um deren Durchsetzung zu ge­
währleisten. Die Sanktionen müssen wirksam, verhältnismäßig 
und abschreckend sein. Die Mitgliedstaaten melden der Kom­
mission diese Regeln und Maßnahmen bis zum 1. März 2013 
und melden ihr unverzüglich alle späteren Änderungen. 

KAPITEL VII 

SCHLUSSBESTIMMUNGEN 

Artikel 32 

Bericht 

Bis zum 2. März 2016 erstattet die Kommission dem Europäi­
schen Parlament und dem Rat Bericht über die Anwendung und 
Wirkung dieser Verordnung. Dem Bericht sind erforderlichen­
falls Gesetzgebungsvorschläge beizufügen, mit denen die Be­
stimmungen dieser Verordnung weiter ausgestaltet oder geän­
dert werden sollen. 

Artikel 33 

Änderung der Verordnung (EG) Nr. 2006/2004 

Im Anhang der Verordnung (EG) Nr. 2006/2004 wird die fol­
gende Nummer angefügt: 

„(19) Verordnung (EU) Nr. 181/2011 des Europäischen Par­
laments und des Rates vom 16. Februar 2011 über die 
Fahrgastrechte im Kraftomnibusverkehr (*) 

___________ 
(*) ABl. L 55 vom 28.2.2011, S. 1.“ 

Artikel 34 

Inkrafttreten 

Diese Verordnung tritt am zwanzigsten Tag nach ihrer Ver­
öffentlichung im Amtsblatt der Europäischen Union in Kraft. 

Sie gilt ab dem 1. März 2013. 

Diese Verordnung ist in allen ihren Teilen verbindlich und gilt unmittelbar in jedem Mitglied­
staat. 

Geschehen zu Straßburg am 16. Februar 2011. 

Im Namen des Europäischen Parlaments 
Der Präsident 

J. BUZEK 

Im Namen des Rates 
Der Präsident 
MARTONYI J.
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ANHANG I 

HILFELEISTUNG FÜR BEHINDERTE MENSCHEN UND PERSONEN MIT EINGESCHRÄNKTER MOBILITÄT 

a) Hilfeleistung in benannten Busbahnhöfen 

Hilfeleistungen und Vorkehrungen, um behinderte Menschen oder Personen mit eingeschränkter Mobilität in die Lage 
zu versetzen, 

— ihre Ankunft am Busbahnhof und ihren Bedarf an Hilfeleistungen bei angegebenen Kontaktstellen anzumelden; 

— sich von der angegebenen Kontaktstelle zum Abfertigungsschalter, zum Wartesaal und zum Einstiegsbereich zu 
begeben; 

— gegebenenfalls mithilfe von Lifts, Rollstühlen oder sonstigen benötigten Hilfen in das Fahrzeug zu gelangen; 

— ihr Gepäck einzuladen; 

— ihr Gepäck wieder in Besitz zu nehmen; 

— aus dem Fahrzeug auszusteigen; 

— einen anerkannten Begleithund im Bus mitzuführen; 

— sich zum Sitzplatz zu begeben; 

b) Hilfeleistung im Fahrzeug 

Hilfeleistungen und Vorkehrungen, um behinderte Menschen oder Personen mit eingeschränkter Mobilität in die Lage 
zu versetzen, 

— wesentliche Informationen über eine Fahrt auf Verlangen des Fahrgasts in zugänglicher Form zu erhalten; 

— während der Fahrpausen in das Fahrzeug einzusteigen bzw. aus dem Fahrzeug auszusteigen, sofern anderes 
Personal als der Fahrer an Bord des Fahrzeugs ist.
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ANHANG II 

SCHULUNG IN BEHINDERTENFRAGEN 

a) Sensibilisierung für Behindertenfragen 

Die Schulung der unmittelbar mit den Fahrgästen in Kontakt kommenden Mitarbeiter umfasst Folgendes: 

— Sensibilisierung für Behinderungen und angemessenes Verhalten gegenüber Passagieren mit körperlichen, sensori­
schen Behinderungen (Hör- und Sehbehinderungen), versteckten Behinderungen oder Lernbehinderungen, ein­
schließlich der Unterscheidung der verschiedenen Fähigkeiten von Personen, deren Mobilität, Orientierungs- oder 
Kommunikationsvermögen eventuell eingeschränkt ist; 

— Hindernisse, denen behinderte Menschen oder Personen mit eingeschränkter Mobilität gegenüberstehen, darunter 
Haltung von Mitmenschen, konkrete/physische und organisatorische Barrieren; 

— anerkannte Begleithunde, unter Berücksichtigung der Rolle und der Bedürfnisse eines Begleithunds; 

— Umgang mit unerwarteten Situationen; 

— soziale Kompetenz und Möglichkeiten der Kommunikation mit Schwerhörigen und Gehörlosen sowie Personen mit 
Seh-, Sprech- und Lernbehinderungen; 

— sorgfältiger Umgang mit Rollstühlen und anderen Mobilitätshilfen, zur Vermeidung von Beschädigungen (alle für 
die Gepäckabfertigung zuständigen Mitarbeiter, wenn solche vorhanden sind). 

b) Schulung im Hinblick auf die Hilfeleistung für behinderte Menschen 

Die Schulung der Mitarbeiter, die behinderten Menschen oder Personen mit eingeschränkter Mobilität unmittelbar Hilfe 
leisten, umfasst Folgendes: 

— Hilfeleistung für Rollstuhlfahrer beim Umsetzen in den und aus dem Rollstuhl; 

— Hilfeleistung für behinderte Menschen und Personen mit eingeschränkter Mobilität, die mit anerkannten Begleit­
hunden reisen, unter Berücksichtigung der Rolle und der Bedürfnisse dieser Hunde; 

— Techniken der Begleitung von Fahrgästen mit Sehbehinderungen sowie des Umgangs mit und der Beförderung von 
anerkannten Begleithunden; 

— Arten von Hilfsmitteln für behinderte Menschen oder Personen mit eingeschränkter Mobilität und Umgang mit 
diesen Hilfsmitteln; 

— Nutzung von Ein- und Ausstiegshilfen, Kenntnisse über angemessene Arten der Hilfeleistung beim Ein- und 
Aussteigen, die die Sicherheit und Würde von behinderten Menschen oder Personen mit eingeschränkter Mobilität 
wahren; 

— Verständnis für die Notwendigkeit zuverlässiger und professioneller Hilfeleistung. Bewusstsein für das Gefühl der 
Verletzlichkeit, das bestimmte Fahrgäste mit Behinderungen wegen ihrer Abhängigkeit von der geleisteten Hilfe 
während der Reise möglicherweise empfinden; 

— Kenntnisse in erster Hilfe.
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I
�

(Gesetzgebungsakte)
�

VERORDNUNGEN
�

  
�

VERORDNUNG (EU) Nr. 1177/2010 DES EUROPÄISCHEN PARLAMENTS UND DES RATES

vom 24. November 2010

über die Fahrgastrechte im See- und Binnenschiffsverkehr und zur Änderung der Verordnung (EG) 
Nr. 2006/2004

(Text von Bedeutung für den EWR)

DAS EUROPÄISCHE PARLAMENT UND DER RAT DER EUROPÄI­
SCHEN UNION —

gestützt auf den Vertrag über die Arbeitsweise der Europäischen 
Union, insbesondere auf Artikel  91 Absatz  1 und Artikel  100 
Absatz 2,

auf Vorschlag der Europäischen Kommission,

nach Stellungnahme des Europäischen Wirtschafts- und 
Sozialausschusses

(1)  ABl. C 317 vom 23.12.2009, S. 89.

,

nach Anhörung des Ausschusses der Regionen,

gemäß dem ordentlichen Gesetzgebungsverfahren

(2)  Standpunkt des Europäischen Parlaments vom 23.  April 2009
(ABl. C 184 E vom 8.7.2010, S. 293), Standpunkt des Rates in erster
Lesung vom 11.  März 2010 (ABl.  C  122  E vom 11.5.2010, S.  19),
Standpunkt des Europäischen Parlaments vom 6. Juli 2010 (noch nicht
im Amtsblatt veröffentlicht) und Beschluss des Rates vom 11.  Okto­
ber 2010.

,

in Erwägung nachstehender Gründe:

(1) Die Maßnahmen der Union im Bereich des See- und 
Binnenschiffsverkehrs sollten unter anderem darauf abzie­
len, ein hohes, dem Standard anderer Verkehrsträger ver­
gleichbares Schutzniveau für die Fahrgäste sicherzustellen. 
Ferner sollte den allgemeinen Erfordernissen des Verbrau­
cherschutzes in vollem Umfang Rechnung getragen 
werden.

(2) Da die Fahrgäste im See- und Binnenschiffsverkehr im 
Beförderungsvertrag die schwächere Partei sind, sollte allen 

Fahrgästen ein Mindestmaß an Schutz gewährt werden. 
Die Beförderer sollten in keiner Weise davon abgehalten 
werden, Vertragsbedingungen anzubieten, die für den Fahr­
gast günstiger sind als die in dieser Verordnung festgeleg­
ten Bedingungen. Genauso wenig wird mit dieser 
Verordnung das Ziel verfolgt, in gewerbliche Beziehungen 
zwischen Unternehmen („business-to-business“), die den 
Gütertransport betreffen, einzugreifen. Insbesondere soll­
ten Vereinbarungen zwischen einem Kraftverkehrsunter­
nehmer und einem Beförderer nicht als 
Beförderungsverträge im Sinne dieser Verordnung betrach­
tet werden, und sie sollten deshalb dem Kraftverkehrs­
unternehmer oder seinen Angestellten im Fall von 
Verspätungen keinen Anspruch auf Entschädigung nach 
dieser Verordnung einräumen.

(3) Der Schutz der Fahrgäste sollte sich nicht nur auf 
Personenverkehrsdienste zwischen Häfen im Hoheitsgebiet 
der Mitgliedstaaten erstrecken, sondern  — unter Berück­
sichtigung des Risikos der Wettbewerbsverzerrung auf 
dem Personenbeförderungsmarkt  — auch auf 
Personenverkehrsdienste zwischen solchen Häfen und 
Häfen außerhalb des Hoheitsgebiets der Mitgliedstaaten. 
Der Begriff „Beförderer aus der Union“ sollte daher für die 
Zwecke dieser Verordnung so weit wie möglich ausgelegt 
werden, ohne dass dadurch jedoch andere Rechtsakte der 
Union berührt werden, etwa der Verordnung (EWG) 
Nr. 4056/86 des Rates vom 22. Dezember 1986 über die 
Einzelheiten der Anwendung der Artikel  85 und  86 des 
Vertrags auf den Seeverkehr

(3)  ABl. L 378 vom 31.12.1986, S. 4.

 und der Verordnung (EWG) 
Nr. 3577/92 des Rates vom 7. Dezember 1992 zur Anwen­
dung des Grundsatzes des freien Dienstleistungsverkehrs 
auf den Seeverkehr in den Mitgliedstaaten 
(Seekabotage)

(4)  ABl. L 364 vom 12.12.1992, S. 7.

.

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2009:317:0089:0089:DE:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:184E:0293:0293:DE:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:122E:0019:0019:DE:PDF
http://eur-lex.europa.eu/Result.do?aaaa=1986&mm=12&jj=31&type=L&nnn=378&pppp=0004&RechType=RECH_reference_pub&Submit=Search
http://eur-lex.europa.eu/Result.do?aaaa=1992&mm=12&jj=12&type=L&nnn=364&pppp=0007&RechType=RECH_reference_pub&Submit=Search
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(4) Der Binnenmarkt für Personenverkehrsdienste im See- und 
Binnenschiffsverkehr sollte allen Bürgern zugute kommen. 
Daher sollten behinderte Menschen und Personen mit ein­
geschränkter Mobilität  — sei es aufgrund einer Behinde­
rung, des Alters oder anderer Faktoren  — ähnliche 
Möglichkeiten zur Nutzung von Personenverkehrsdiensten 
und Kreuzfahrten haben wie andere Bürger. Behinderte 
Menschen und Personen mit eingeschränkter Mobilität 
haben die gleichen Rechte in Bezug auf Freizügigkeit, Ent­
scheidungsfreiheit und Nichtdiskriminierung wie alle ande­
ren Bürger.

(5) Die Mitgliedstaaten sollten für die Benutzung öffentlicher 
Verkehrsmittel und die Benutzung integrierter Fahrscheine 
werben, um bestmögliche Ergebnisse hinsichtlich der 
Benutzung und der Interoperabilität der verschiedenen 
Verkehrsträger und Betreiber zu erzielen.

(6) Um behinderten Menschen und Personen mit einge­
schränkter Mobilität Reisemöglichkeiten im See- und 
Binnenschiffsverkehr zu eröffnen, die denen anderer Bür­
ger vergleichbar sind, sollten im Lichte des Artikels  9 des 
Übereinkommens der Vereinten Nationen über die Rechte 
von Menschen mit Behinderungen Regeln für die Nicht­
diskriminierung der Betroffenen und deren Unterstützung 
bei Reisen erstellt werden. Die Beförderung dieser Perso­
nen sollte daher zugelassen und nicht verweigert werden, 
außer dies ist aus Gründen der Sicherheit, die durch die 
zuständigen Behörden festgelegt sind, gerechtfertigt. Sie 
sollten in Häfen und an Bord von Fahrgastschiffen 
Anspruch auf Hilfeleistungen haben. Im Interesse der sozi­
alen Integration sollten die Betroffenen diese Hilfe kosten­
los erhalten. Die Beförderer sollten Zugangsbedingungen 
festlegen, vorzugsweise unter Verwendung des europäi­
schen Normungssystems.

(7) Bei der Entscheidung über die Gestaltung neuer Häfen und 
Abfertigungsgebäude und bei umfassenden Renovierungs­
arbeiten sollten die für diese Anlagen zuständigen Organe 
die Bedürfnisse von behinderten Menschen und Personen 
mit eingeschränkter Mobilität, insbesondere hinsichtlich 
der Zugänglichkeit, unter besonderer Beachtung der 
Anforderungen einer Konzeption für alle Verwendungs­
arten („Design for all“) berücksichtigen. Beförderer sollten 
bei der Entscheidung über die Gestaltung neuer und neu 
überholter Fahrgastschiffe diese Bedürfnisse gemäß der 
Richtlinie 2006/87/EG des Europäischen Parlaments und 
des Rates vom 12.  Dezember 2006 über die technischen 
Vorschriften für Binnenschiffe

(1)  ABl. L 389 vom 30.12.2006, S. 1.

 und der Richtlinie 
2009/45/EG des Europäischen Parlaments und des Rates 
vom 6.  Mai 2009 über Sicherheitsvorschriften und 
-normen für Fahrgastschiffe

(2)  ABl. L 163 vom 25.6.2009, S. 1.

 berücksichtigen.

(8) Die Hilfeleistung in den Häfen im Hoheitsgebiet eines 
Mitgliedstaats sollte behinderte Menschen und Personen 
mit eingeschränkter Mobilität u.  a. in die Lage versetzen, 
von einem als solchen gekennzeichneten Ankunftsort im 

Hafen zu einem Fahrgastschiff und von einem Fahrgast­
schiff zu einem als solchen gekennzeichneten Abfahrtsort 
im Hafen zu gelangen sowie an und von Bord zu gehen.

(9) Bei der Organisation der Hilfeleistung für behinderte Men­
schen und Personen mit eingeschränkter Mobilität sowie 
der Schulung ihrer Mitarbeiter sollten die Beförderer mit 
Interessenverbänden von behinderten Menschen und von 
Personen mit eingeschränkter Mobilität zusammenarbei­
ten. Zu berücksichtigen sind dabei auch die einschlägigen 
Bestimmungen des Internationalen Übereinkommens und 
Kodex über Normen für die Ausbildung, die Erteilung von 
Befähigungszeugnissen und den Wachdienst von Seeleuten 
sowie der Empfehlung der Internationalen Seeschifffahrts­
organisation (IMO) für die Gestaltung und den Betrieb von 
Fahrgastschiffen entsprechend den Bedürfnissen älterer 
und behinderter Personen.

(10) Die Bestimmungen über das Einschiffen von behinderten 
Menschen oder Personen mit eingeschränkter Mobilität 
sollten unbeschadet der für das Einschiffen von Fahrgästen 
geltenden allgemeinen Regeln anwendbar sein, die in den 
geltenden internationalen, Unions- bzw. nationalen Regeln 
festgelegt sind.

(11) Bei den Rechtsakten der Union über Fahrgastrechte sollte 
der Bedarf von Fahrgästen, insbesondere derjenige von 
behinderten Menschen und Personen mit eingeschränkter 
Mobilität, an der Benutzung verschiedener Verkehrsträger 
und einem reibungslosen Übergang zwischen verschiede­
nen Verkehrsträgern berücksichtigt werden, sofern die 
anwendbaren Sicherheitsvorschriften für den Betrieb der 
Schiffe eingehalten werden können.

(12) Die Fahrgäste sollten bei Annullierung und bei Verspätung 
eines Personenverkehrsdienstes oder einer Kreuzfahrt 
angemessen unterrichtet werden. Diese Unterrichtung 
sollte es den Fahrgästen erleichtern, die notwendigen Vor­
kehrungen zu treffen und erforderlichenfalls Informatio­
nen über alternative Verbindungen zu erhalten.

(13) Die Unannehmlichkeiten, die den Fahrgästen durch Annul­
lierung oder große Verspätung von Verkehrsdiensten ent­
stehen, sollten verringert werden. Zu diesem Zweck sollten 
die Fahrgäste angemessen betreut werden und die Möglich­
keit haben, ihre Reise zu stornieren und sich den Fahrpreis 
erstatten zu lassen oder eine anderweitige Beförderung zu 
annehmbaren Bedingungen zu erhalten. Eine angemessene 
Unterbringung der Fahrgäste braucht nicht unbedingt in 
Hotelzimmern bestehen, sondern kann auch jede andere 
geeignete Unterbringung sein, die verfügbar ist, wobei ins­
besondere die Umstände jedes Einzelfalls, die Fahrzeuge 
der Fahrgäste und die Merkmale des Schiffes entscheidend 
sind. Insofern und in hinreichend begründeten Fällen 
außergewöhnlicher und dringender Umstände sollten die 
Beförderer in der Lage sein, entsprechende verfügbare Ein­
richtungen in Zusammenarbeit mit den Zivilbehörden in 
vollem Umfang zu nutzen.

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2006:389:0001:0001:DE:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:163:0001:0001:DE:PDF
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(14) Die Beförderer sollten bei Annullierung oder Verspätung 
eines Personenverkehrsdienstes Ausgleichszahlungen an 
die Fahrgäste in Höhe eines bestimmten Prozentsatzes des 
Fahrpreises gewährleisten, ausgenommen eine Annullie­
rung oder Verspätung aufgrund von Wetterbedingungen, 
die den sicheren Betrieb des Schiffes beeinträchtigen, oder 
von außergewöhnlichen Umständen, die auch dann nicht 
hätten vermieden werden können, wenn alle zumutbare 
Maßnahmen getroffen worden wären.

(15) Die Beförderer sollten entsprechend den allgemein aner­
kannten Grundsätzen die Beweislast dafür tragen, dass die 
Annullierung oder Verspätung durch solche Wetter­
bedingungen oder außergewöhnliche Umstände verursacht 
wurde.

(16) Zu den Wetterbedingungen, die den sicheren Betrieb des 
Schiffes beeinträchtigen, sollten unter anderem, aber nicht 
nur, starker Wind, starker Seegang, starke Strömungen, 
schwieriger Eisgang, extrem hohe oder niedrige Wasser­
stände, Hurrikane, Tornados und Überschwemmungen 
zählen.

(17) Zu den außergewöhnlichen Umständen sollten unter ande­
rem Naturkatastrophen, wie Brände und Erdbeben, Terror­
anschläge, Kriege und bewaffnete militärische und zivile 
Konflikte, Aufstände, militärische oder widerrechtliche 
Beschlagnahme, Arbeitskämpfe, die Verbringung von 
Kranken, Verletzten oder Toten an Land, Such- und 
Rettungseinsätze auf See oder Binnenwasserstraßen, für 
den Schutz der Umwelt erforderliche Maßnahmen, Ent­
scheidungen von Verkehrsleitungsorganen oder Hafenbe­
hörden und Entscheidungen der zuständigen Behörden 
bezüglich der öffentlichen Ordnung und Sicherheit sowie 
bei dringenden Verkehrsbedürfnissen zählen.

(18) Die Beförderer sollten unter Beteiligung der betreffenden 
Kreise, der Berufsverbände und der Verbände von Verbrau­
chern, Fahrgästen, behinderten Menschen und Personen 
mit eingeschränkter Mobilität zusammenarbeiten, um auf 
nationaler oder europäischer Ebene Vorkehrungen zur 
Verbesserung der Betreuung und Unterstützung der Fahr­
gäste bei Fahrtunterbrechung, insbesondere bei großen 
Verspätungen oder Annullierung der Fahrt, zu treffen. 
Nationale Durchsetzungsstellen sollten von diesen Vorkeh­
rungen in Kenntnis gesetzt werden.

(19) Der Gerichtshof der Europäischen Union hat bereits ent­
schieden, dass Probleme, die zu Annullierungen oder Ver­
spätungen führen, nur insoweit unter den Begriff der
„außergewöhnlichen Umstände“ fallen können, als sie auf 
Vorkommnisse zurückgehen, die nicht Teil der normalen 
Ausübung der Tätigkeit des betroffenen Beförderers sind 
und von ihm tatsächlich nicht zu beherrschen sind. Es 
sollte darauf hingewiesen werden, dass Wetter­
bedingungen, die eine Gefahr für den sicheren Betrieb des 
Schiffes darstellen, tatsächlich nicht von dem Beförderer zu 
beherrschen sind.

(20) Diese Verordnung sollte die Rechte der Fahrgäste, die in der 
Richtlinie 90/314/EWG des Rates vom 13. Juni 1990 über 
Pauschalreisen

(1)  ABl. L 158 vom 23.6.1990, S. 59.

 verankert sind, nicht berühren. Diese 
Verordnung sollte für Fälle, in denen eine Pauschalreise aus 
anderen Gründen als der Annullierung des 
Personenverkehrsdienstes oder der Kreuzfahrt annulliert 
wird, nicht gelten.

(21) Die Fahrgäste sollten umfassend in für jeden zugänglicher 
Form über ihre Rechte nach dieser Verordnung informiert 
werden, damit sie diese Rechte wirksam wahrnehmen kön­
nen. Zu den Rechten der Fahrgäste sollte ein Anspruch auf 
Informationen über den Personenverkehrsdienst oder die 
Kreuzfahrt sowohl vor als auch während der Fahrt gehö­
ren. Alle wesentlichen Informationen für die Fahrgäste soll­
ten auch in für behinderte Menschen und Personen mit 
eingeschränkter Mobilität zugänglichen Formen bereitge­
stellt werden, wobei es solche zugänglichen Formen den 
Fahrgästen ermöglichen sollten, Zugang zu derselben 
Information durch Verwendung von z.  B. Text, Blinden­
schrift, Audio- oder Videoformaten und/oder elektroni­
schen Formaten zu haben.

(22) Die Fahrgäste sollten ihre Rechte einerseits mittels geeig­
neter und zugänglicher Beschwerdeverfahren bei den 
Beförderern und den Terminalbetreibern innerhalb ihrer 
jeweiligen Zuständigkeitsbereiche wahrnehmen können 
und andererseits, indem sie gegebenenfalls Beschwerde bei 
der/den vom betreffenden Mitgliedstaat zu diesem Zweck 
benannten Stelle bzw. Stellen erheben. Die Beförderer und 
Terminalbetreiber sollten innerhalb einer festgelegten Frist 
auf Beschwerden der Fahrgäste reagieren, wobei das Aus­
bleiben einer Reaktion gegen sie verwendet werden könnte.

(23) Unter Berücksichtigung der von den Mitgliedstaaten fest­
gelegten Beschwerdeverfahren sollte eine Beschwerde über 
Hilfeleistung in einem Hafen oder an Bord eines Schiffes 
vorzugsweise an die Stelle bzw. Stellen gerichtet werden, 
die zur Durchsetzung dieser Verordnung in dem Mitglied­
staat benannt wurden, in dem der Einschiffungshafen liegt 
bzw.  — bei Personenverkehrsdiensten aus einem Dritt­
land — in dem der Ausschiffungshafen liegt.

(24) Die Mitgliedstaaten sollten die Einhaltung dieser Verord­
nung sicherstellen sowie eine bzw. mehrere zuständige 
Stellen zur Wahrnehmung der entsprechenden 
Überwachungs- und Durchsetzungsaufgaben benennen. 
Dies sollte das Recht von Fahrgästen unberührt lassen, 
Regressforderungen nach nationalem Recht gerichtlich gel­
tend zu machen.

(25) Die für die Durchsetzung dieser Verordnung benannten 
Durchsetzungsstellen sollten von gewerblichen Interessen 
unabhängig sein. Jeder Mitgliedstaat sollte zumindest eine 
Stelle benennen, die gegebenenfalls die Befugnis und Fähig­
keit hat, einzelne Beschwerden zu untersuchen und eine

http://eur-lex.europa.eu/Result.do?aaaa=1990&mm=06&jj=23&type=L&nnn=158&pppp=0059&RechType=RECH_reference_pub&Submit=Search


(1)

(2)

L 334/4 DE Amtsblatt der Europäischen Union 17.12.2010

Streitbeilegung zu erleichtern. Die Fahrgäste sollten 
Anspruch auf eine begründete Antwort der benannten 
Stelle innerhalb einer angemessenen Frist haben. Ange­
sichts der Bedeutung verlässlicher Statistiken für die Durch­
setzung dieser Verordnung sollten die von diesen Stellen 
vorbereiteten Berichte möglichst Statistiken über 
Beschwerden und ihr Ergebnis enthalten, insbesondere um 
eine kohärente Anwendung innerhalb der Union zu 
gewährleisten.

(26) Die Mitgliedstaaten sollten für Verstöße gegen diese Ver­
ordnung Sanktionen festlegen und deren Anwendung 
sicherstellen. Diese Sanktionen sollten wirksam, verhältnis­
mäßig und abschreckend sein.

(27) Da die Ziele dieser Verordnung, nämlich ein hohes Maß an 
Schutz und Hilfe für Fahrgäste in allen Mitgliedstaaten 
sowie einheitliche Bedingungen für die Wirtschaftsteil­
nehmer im Binnenmarkt sicherzustellen, auf Ebene der 
Mitgliedstaaten nicht ausreichend verwirklicht werden 
können und daher wegen des Umfangs und der Wirkun­
gen der Maßnahme besser auf Unionsebene zu verwirkli­
chen sind, kann die Union im Einklang mit dem in Artikel 5 
des Vertrags über die Europäische Union niedergelegten 
Subsidiaritätsprinzip tätig werden. Entsprechend dem in 
demselben Artikel genannten Grundsatz der Verhältnismä­
ßigkeit geht diese Verordnung nicht über das zur Errei­
chung dieser Ziele erforderliche Maß hinaus.

(28) Die Durchsetzung dieser Verordnung sollte sich auf die 
Verordnung (EG) Nr. 2006/2004 des Europäischen Parla­
ments und des Rates vom 27.  Oktober 2004 über die 
Zusammenarbeit zwischen den für die Durchsetzung der 
Verbraucherschutzgesetze zuständigen nationalen Behör­
den („Verordnung über die Zusammenarbeit im Verbrau­
cherschutz“)

(1)  ABl. L 364 vom 9.12.2004, S. 1.

 stützen. Daher sollte jene Verordnung 
entsprechend geändert werden.

(29) Die Richtlinie 95/46/EG des Europäischen Parlaments und 
des Rates vom 24. Oktober 1995 zum Schutz natürlicher 
Personen bei der Verarbeitung personenbezogener Daten 
und zum freien Datenverkehr

(2)  ABl. L 281 vom 23.11.1995, S. 31.

 sollte strikt eingehalten 
und angewandt werden, um sicherzustellen, dass die Pri­
vatsphäre von natürlichen und juristischen Personen 
geschützt wird, dass die geforderten Angaben und Berichte 
sich auf die Erfüllung der in dieser Verordnung festgeleg­
ten Verpflichtungen beschränken und dass sie nicht zum 
Nachteil dieser Personen verwendet werden.

(30) Die Verordnung steht im Einklang mit den Grundrechten 
und Grundsätzen, die insbesondere mit der in Artikel 6 des 
Vertrags über die Europäische Union genannten Charta der 
Grundrechte der Europäischen Union anerkannt 
wurden —

HABEN FOLGENDE VERORDNUNG ERLASSEN:

KAPITEL  I

ALLGEMEINE BESTIMMUNGEN

Artikel 1

Gegenstand

Diese Verordnung enthält Vorschriften für den See- und 
Binnenschiffsverkehr

a) zum Verbot der Diskriminierung von Fahrgästen hinsichtlich 
der von Beförderern angebotenen Beförderungsbedingungen;

b) zum Verbot der Diskriminierung und zur Unterstützung von 
behinderten Menschen und Personen mit eingeschränkter 
Mobilität;

c) zu den Rechten der Fahrgäste bei Annullierungen und bei 
Verspätungen;

d) zu den Informationen, die den Fahrgästen mindestens verfüg­
bar zu machen sind;

e) zum Umgang mit Beschwerden;

f) mit allgemeinen Durchsetzungsbestimmungen.

Artikel 2

Geltungsbereich

(1) Diese Verordnung gilt für Fahrgäste, die 

a) mit Personenverkehrsdiensten reisen, bei denen der 
Einschiffungshafen im Hoheitsgebiet eines Mitgliedstaats 
liegt;

b) mit Personenverkehrsdiensten reisen, bei denen der 
Einschiffungshafen nicht im Hoheitsgebiet eines Mitglied­
staats liegt und der Ausschiffungshafen im Hoheitsgebiet 
eines Mitgliedstaats liegt, sofern der Verkehrsdienst von 
einem Beförderer aus der Union gemäß der Definition des 
Artikels 3 Buchstabe e erbracht wird;

c) an einer Kreuzfahrt teilnehmen, bei der der Einschiffungs­
hafen im Hoheitsgebiet eines Mitgliedstaats liegt. Für diese 
Fahrgäste gelten jedoch nicht Artikel  16 Absatz  2, die Arti­
kel 18 und 19 sowie Artikel 20 Absätze 1 und 4.

(2) Diese Verordnung gilt nicht für Fahrgäste, die 

a) mit Schiffen reisen, die für die Beförderung von maximal 
zwölf Fahrgästen zugelassen sind,

b) mit Schiffen reisen, deren für den Schiffsbetrieb verantwort­
liche Besatzung aus höchstens drei Personen besteht oder die 
im Personenverkehr eine Gesamtstrecke von weniger als 
500 m (einfache Fahrt) zurücklegen,

c) an Ausflugs- und Besichtigungsfahrten teilnehmen, bei denen 
es sich nicht um Kreuzfahrten handelt, oder

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:364:0001:0001:DE:PDF
http://eur-lex.europa.eu/Result.do?aaaa=1995&mm=11&jj=23&type=L&nnn=281&pppp=0031&RechType=RECH_reference_pub&Submit=Search
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d) mit Schiffen ohne Maschinenantrieb oder mit vor 1965 ent­
worfenen und hauptsächlich mit den Originalwerkstoffen 
gebauten historischen Fahrgastschiffen im Original oder als 
Einzelnachbildung reisen, die für die Beförderung von maxi­
mal 36 Fahrgästen zugelassen sind.

(3) Die Mitgliedstaaten können während der ersten beiden 
Jahre ab 18.  Dezember 2012 im Inlandsverkehr betriebene See­
schiffe mit einer Bruttoraumzahl von weniger als 300  t von der 
Anwendung dieser Verordnung ausnehmen, sofern die Fahrgast­
rechte gemäß dieser Verordnung nach den einzelstaatlichen 
Rechtsvorschriften angemessen gewährleistet sind.

(4) Die Mitgliedstaaten können Personenverkehrsdienste, die 
im Rahmen gemeinwirtschaftlicher Verpflichtungen, öffentlicher 
Dienstleistungsverträge oder integrierter Verkehrsdienste erbracht 
werden, von der Anwendung dieser Verordnung ausnehmen, 
sofern die Fahrgastrechte nach dieser Verordnung durch einzel­
staatliche Rechtsvorschriften vergleichbar gewährleistet sind.

(5) Unbeschadet der Richtlinie 2006/87/EG und der Richtlinie 
2009/45/EG sind die Bestimmungen dieser Verordnung nicht als 
technische Anforderungen auszulegen, die die Beförderer, Betrei­
ber von Terminals oder andere Stellen dazu verpflichten, Schiffe, 
Infrastruktur, Häfen oder Hafenterminals zu ändern oder zu 
ersetzen.

Artikel 3

Definitionen

Für die Zwecke dieser Verordnung bezeichnet der Ausdruck

a) „behinderter Mensch“ oder „Person mit eingeschränkter
Mobilität“ eine Person, deren Mobilität bei der Benutzung
von Beförderungsmitteln wegen einer körperlichen (sensori­
schen oder motorischen, dauerhaften oder zeitweiligen)
Behinderung, einer geistigen Behinderung oder Beeinträchti­
gung, wegen einer anderen Behinderung oder aufgrund des
Alters eingeschränkt ist und deren Zustand angemessene
Aufmerksamkeit und eine Anpassung der für alle Fahrgäste
bereitgestellten Dienstleistungen an ihre besonderen Bedürf­
nisse erfordert;

b) „Hoheitsgebiet eines Mitgliedstaats“ ein Gebiet, auf das der
Vertrag über die Arbeitsweise der Europäischen Union — wie
in dessen Artikel  355 niedergelegt und unter den dort
genannten Bedingungen — Anwendung findet;

c) „Zugangsbedingungen“ die einschlägigen Normen, Leitlinien
und Informationen betreffend die Zugänglichkeit von Hafen­
terminals und Schiffen, einschließlich ihrer Einrichtungen für
behinderte Menschen oder Personen mit eingeschränkter
Mobilität;

d) „Beförderer“ eine natürliche oder juristische Person, die kein
Reiseveranstalter, kein Reisevermittler und kein Fahrschein­
verkäufer ist und Beförderung im Rahmen von
Personenverkehrsdiensten oder Kreuzfahrten für die allge­
meine Öffentlichkeit anbietet;

e) „Beförderer aus der Union“ einen Beförderer, der im Hoheits­
gebiet eines Mitgliedstaats niedergelassen ist oder Beförde­
rungen im Rahmen von Personenverkehrsdiensten in das
oder aus dem Hoheitsgebiet eines Mitgliedstaats anbietet;

f) „Personenverkehrsdienst“ einen gewerblichen Verkehrsdienst
zur Personenbeförderung auf See oder Binnenwasserstraßen
nach einem veröffentlichten Fahrplan;

g) „integrierte Verkehrsdienste“ Beförderungsleistungen, die
innerhalb eines festgelegten geografischen Gebiets im Ver­
bund erbracht werden und für die ein Informationsdienst,
eine Fahrausweisregelung und ein Fahrplan besteht;

h) „ausführender Beförderer“ eine andere Person als der Beför­
derer, welche die Beförderung ganz oder teilweise tatsächlich
durchführt;

i) „Binnenwasserstraße“ ein natürliches oder künstliches schiff­
bares Binnengewässer oder System von miteinander verbun­
denen Binnengewässern, das für Beförderungszwecke genutzt
wird, wie z.  B. Seen, Flüsse oder Kanäle oder eine beliebige
Kombination davon;

j) „Hafen“ einen Ort oder ein geografisches Gebiet, der/das so
angelegt und eingerichtet ist, dass er/es Schiffe aufnehmen
kann, die für das regelmäßige Ein- oder Ausschiffen von
Fahrgästen genutzt werden können;

k) „Hafenterminal“ einen durch einen Beförderer oder Terminal­
betreiber besetzten Terminal innerhalb eines Hafens mit Ein­
richtungen, wie z. B. Abfertigungs- und Ticketschaltern oder
Wartebereichen, und Personal für das Ein- oder Ausschiffen
von Fahrgästen, die mit einem Personenverkehrsdienst reisen
oder eine Kreuzfahrt unternehmen;

l) „Schiff“ ein Schiff für den Verkehr auf See oder auf
Binnenwasserstraßen;

m) „Beförderungsvertrag“ einen Vertrag zwischen einem Beför­
derer und einem Fahrgast über die Erbringung eines oder
mehrerer Personenverkehrsdienste oder von Kreuzfahrten;

n) „Fahrschein“ ein gültiges Dokument oder einen anderen
Nachweis für einen Beförderungsvertrag;

o) „Fahrscheinverkäufer“ jeden Vermittler, der für einen Beför­
derer Beförderungsverträge schließt;

p) „Reisevermittler“ jeden Vermittler, der im Namen eines Fahr­
gasts oder eines Reiseveranstalters Beförderungsverträge
schließt;

q) „Reiseveranstalter“ einen Veranstalter oder Vermittler im
Sinne von Artikel  2 Nummer  2 und  3 der Richtlinie
90/314/EWG, der kein Beförderer ist;

r) „Buchung“ die Reservierung einer bestimmten Abfahrt eines
Personenverkehrsdienstes oder einer Kreuzfahrt;
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s) „Terminalbetreiber“ eine private oder öffentliche Einrichtung
im Hoheitsgebiet eines Mitgliedstaats, die für die Verwaltung
und Leitung eines Hafenterminals zuständig ist;

t) „Kreuzfahrt“ einen Verkehrsdienst auf See oder Binnenwas­
serstraßen, der ausschließlich Vergnügungs- oder Freizeit­
zwecken dient, Unterbringung und andere Zusatzleistungen
umfasst und einen Aufenthalt von mehr als zwei Übernach­
tungen an Bord beinhaltet;

u) „Schifffahrtsereignis“ Schiffbruch, Kentern, Zusammenstoß
oder Strandung des Schiffes, Explosion oder Feuer im Schiff
oder einen Mangel des Schiffes.

Artikel 4

Fahrscheine und nichtdiskriminierende
Beförderungsbedingungen

(1) Die Beförderer stellen dem Fahrgast einen Fahrschein aus,
sofern nicht andere Dokumente nach den einzelstaatlichen
Rechtsvorschriften den Anspruch auf eine Beförderungsleistung
begründen. Ein Fahrschein kann in elektronischer Form ausge­
stellt werden.

(2) Unbeschadet von Sozialtarifen werden die von Beförderern
oder Fahrscheinverkäufern angewandten Vertragsbedingungen
und Tarife der Allgemeinheit ohne jegliche unmittelbare oder mit­
telbare Diskriminierung aufgrund der Staatsangehörigkeit des
Endkunden oder des Ortes der Niederlassung des Beförderers oder
Fahrscheinverkäufers in der Union angeboten.

Artikel 5

Andere ausführende Parteien

(1) Wenn die Erfüllung der Verpflichtungen nach dieser Ver­
ordnung einem ausführenden Beförderer, einem Fahrschein­
verkäufer oder einer anderen Person übertragen wurde, haftet der
Beförderer, Reisevermittler, Reiseveranstalter oder Terminal­
betreiber, der diese Verpflichtungen übertragen hat, dennoch für
Handlungen und Unterlassungen dieser in Ausübung ihrer Ver­
richtungen handelnden ausführenden Partei.

(2) Zusätzlich zu den Bestimmungen des Absatzes 1 unterliegt
die Partei, der der Beförderer, Reisevermittler, Reiseveranstalter
oder Terminalbetreiber die Erfüllung einer Verpflichtung übertra­
gen hat, in Bezug auf die ihr übertragene Verpflichtung den
Bestimmungen dieser Verordnung einschließlich der Bestimmun­
gen zur Haftung und zu Einreden.

Artikel 6

Ausschluss der Rechts- und Verpflichtungsbeschränkung

Die Rechte und Verpflichtungen gemäß dieser Verordnung dür­
fen nicht aufgehoben oder eingeschränkt werden, insbesondere
nicht durch abweichende oder einschränkende Bestimmungen im
Beförderungsvertrag.

KAPITEL  II

RECHTE VON BEHINDERTEN MENSCHEN UND PERSONEN
MIT EINGESCHRÄNKTER MOBILITÄT

Artikel 7

Recht auf Beförderung

(1) Beförderer, Reisevermittler sowie Reiseveranstalter dürfen
sich nicht aufgrund der Behinderung oder der eingeschränkten
Mobilität von Personen als solcher weigern, eine Buchung vorzu­
nehmen, einen Fahrschein auszustellen oder auf sonstige Weise
zur Verfügung zu stellen oder die Personen an Bord des Schiffes
zu nehmen.

(2) Buchungen und Fahrscheine werden für behinderte Men­
schen und Personen mit eingeschränkter Mobilität ohne Aufpreis
zu denselben Bedingungen angeboten, wie sie für alle anderen
Fahrgäste gelten.

Artikel 8

Ausnahmen und besondere Bedingungen

(1) Abweichend von Artikel  7 Absatz  1 können Beförderer,
Reisevermittler oder Reiseveranstalter sich weigern, für einen
behinderten Menschen oder eine Person mit eingeschränkter
Mobilität eine Buchung vorzunehmen, einen Fahrschein auszu­
stellen oder auf sonstige Weise zur Verfügung zu stellen oder die
Person an Bord des Schiffes zu nehmen, 

a) um geltenden Sicherheitsanforderungen nachzukommen, die
durch internationale oder nationale Rechtsvorschriften oder
solche der Union festgelegt sind oder von den zuständigen
Behörden erlassen wurden;

b) wenn es wegen der Bauart des Fahrgastschiffes oder der Infra­
struktur und Einrichtung des Hafens, einschließlich der
Hafenterminals, nicht möglich ist, das Einschiffen, das Aus­
schiffen oder die Beförderung dieser Person auf sichere oder
operationell durchführbare Weise vorzunehmen.

(2) Weigert sich ein Beförderer, Reisevermittler oder Reise­
veranstalter aus den in Absatz  1 angeführten Gründen, eine
Buchung vorzunehmen oder einen Fahrschein auszustellen oder
auf sonstige Weise zur Verfügung zu stellen, so unternimmt er
alle zumutbaren Anstrengungen, der betreffenden Person eine
annehmbare Beförderungsalternative mit einem
Personenverkehrsdienst oder auf einer Kreuzfahrt des Beförderers
anzubieten.

(3) Wird einem behinderten Menschen oder einer Person mit
eingeschränkter Mobilität, der oder die eine Buchung oder einen
Fahrschein besitzt und die in Artikel  11 Absatz  2 genannten
Anforderungen erfüllt hat, die Einschiffung auf der Grundlage die­
ser Verordnung dennoch verweigert, so wird dieser Person und
allen in Absatz  4 dieses Artikels genannten Begleitpersonen
gemäß Anhang I der Anspruch auf Erstattung des Fahrpreises und
auf eine anderweitige Beförderung zur Auswahl angeboten. Das
Recht auf eine Rückfahrt oder anderweitige Beförderung ist davon
abhängig, dass alle Sicherheitsanforderungen erfüllt sind.
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(4) Sofern unbedingt notwendig, dürfen Beförderer, Reise­
vermittler oder Reiseveranstalter unter den in Absatz 1 festgeleg­
ten Bedingungen verlangen, dass ein behinderter Mensch oder 
eine Person mit eingeschränkter Mobilität von einer anderen Per­
son begleitet wird, die in der Lage ist, die von dem behinderten 
Menschen oder der Person mit eingeschränkter Mobilität benö­
tigte Hilfe zu leisten. Bei Personenverkehrsdiensten wird eine sol­
che Begleitperson kostenlos befördert.

(5) Macht ein Beförderer, Reisevermittler oder Reise­
veranstalter von den Bestimmungen der Absätze 1 oder 4 
Gebrauch, so unterrichtet er den behinderten Menschen oder die 
Person mit eingeschränkter Mobilität unverzüglich über die spe­
zifischen Gründe hierfür. Auf Antrag müssen diese Gründe dem 
behinderten Menschen oder der Person mit eingeschränkter Mobi­
lität spätestens fünf Arbeitstage nach der Beantragung schriftlich 
mitgeteilt werden. Im Falle einer Weigerung nach Absatz 1 Buch­
stabe  a ist auf die geltenden Sicherheitsanforderungen zu 
verweisen.

Artikel 9

Zugänglichkeit und Information

(1) Die Beförderer und Terminalbetreiber stellen  — gegebe­
nenfalls über ihre Organisationen  — in Zusammenarbeit mit 
Interessenverbänden von behinderten Menschen oder Personen 
mit eingeschränkter Mobilität nichtdiskriminierende Zugangs­
bedingungen für die Beförderung von behinderten Menschen und 
Personen mit eingeschränkter Mobilität sowie Begleitpersonen auf 
bzw. halten diese vor. Die Zugangsbedingungen werden den nati­
onalen Durchsetzungsstellen auf Antrag bekannt gegeben.

(2) Die Beförderer und Terminalbetreiber bringen der Öffent­
lichkeit die in Absatz 1 vorgesehenen Qualitätsstandards physisch 
oder im Internet auf Antrag in zugänglicher Form und in densel­
ben Sprachen zur Kenntnis, in denen Informationen in der Regel 
allen Fahrgästen zugänglich gemacht werden. Dabei wird den 
Bedürfnissen von behinderten Menschen und von Personen mit 
eingeschränkter Mobilität besonders Rechnung getragen.

(3) Reiseveranstalter geben die in Absatz  1 vorgesehenen 
Zugangsbedingungen bekannt, die für die Fahrten im Rahmen der 
von ihnen veranstalteten, verkauften oder zum Verkauf angebo­
tenen Pauschalreisen gelten.

(4) Beförderer, Reisevermittler und Reiseveranstalter gewähr­
leisten, dass alle wesentlichen Informationen  — einschließlich 
Online-Buchung und -Information  — in Bezug auf die Beförde­
rungsbedingungen, die Fahrt und die Zugangsbedingungen in 
einer für behinderte Menschen und Personen mit eingeschränkter 
Mobilität geeigneten und zugänglichen Form verfügbar sind. 
Hilfsbedürftige Personen erhalten eine Bestätigung der Hilfeleis­
tungen in jeder verfügbaren Form, einschließlich auf elektroni­
schem Wege oder über Dienste für Kurznachrichten (SMS).

Artikel 10

Anspruch auf Hilfeleistung in Häfen und an Bord von 
Schiffen

Vorbehaltlich der Zugangsbedingungen nach Artikel 9 Absatz 1 
bieten die Beförderer und Terminalbetreiber innerhalb ihres jewei­
ligen Zuständigkeitsbereichs für behinderte Menschen und 

Personen mit eingeschränkter Mobilität in Häfen, einschließlich 
beim Ein- und Ausschiffen, und an Bord von Schiffen kostenlos 
die in den Anhängen II und III genannten Hilfeleistungen an. Diese 
Hilfeleistung wird, wenn möglich, an die individuellen Bedürfnisse 
von behinderten Menschen oder Personen mit eingeschränkter 
Mobilität angepasst.

Artikel 11

Voraussetzungen für das Erbringen von Hilfeleistungen

(1) Die Beförderer und Terminalbetreiber erbringen innerhalb 
ihres jeweiligen Zuständigkeitsbereichs für behinderte Menschen 
und Personen mit eingeschränkter Mobilität Hilfeleistungen 
gemäß Artikel 10, vorausgesetzt dass 

a) der Hilfsbedarf einer Person in jeder verfügbaren Form, ein­
schließlich auf elektronischem Wege oder per SMS, dem 
Beförderer oder Terminalbetreiber spätestens 48 Stunden vor 
dem Zeitpunkt, zu dem die Hilfeleistung benötigt wird, 
gemeldet wird, es sei denn, eine kürzere Frist wird zwischen 
dem Fahrgast und dem Beförderer oder Terminalbetreiber 
vereinbart, und

b) der behinderte Mensch oder die Person mit eingeschränkter 
Mobilität sich wie folgt in dem/der in Artikel  12 Absatz  3 
genannten Hafen oder ausgewiesenen Anlaufstelle einfindet:

i) zu einem vom Beförderer schriftlich angegebenen Zeit­
punkt, der höchstens 60 Minuten vor der veröffentlich­
ten Einschiffungszeit liegt, oder

ii) falls keine Einschiffungszeit angegeben wurde, spätes­
tens 60 Minuten vor der fahrplanmäßigen Abfahrtszeit, 
es sei denn, eine kürzere Frist wird zwischen dem Fahr­
gast und dem Beförderer oder Terminalbetreiber 
vereinbart.

(2) Zusätzlich zu den Bestimmungen des Absatzes  1 müssen 
behinderte Menschen und Personen mit eingeschränkter Mobili­
tät dem Beförderer bei der Buchung oder beim Vorauskauf des 
Fahrscheins spezifische Bedürfnisse bezüglich Unterbringung, 
Sitzgelegenheiten oder beanspruchter Dienstleistungen oder die 
Tatsache, dass sie medizinisches Gerät mitführen müssen, melden, 
sofern die Bedürfnisse ihnen zu diesem Zeitpunkt bekannt sind.

(3) Die Meldung gemäß Absatz  1 Buchstabe  a und Absatz  2 
kann in jedem Fall bei dem Reisevermittler oder Reiseveranstalter, 
bei dem der Fahrschein erworben wurde, erfolgen. Im Falle einer 
Mehrfahrtenkarte ist eine einzige Meldung ausreichend, sofern 
geeignete Angaben zum Zeitplan für die nachfolgenden Fahrten 
gemacht werden. Der Fahrgast erhält eine Bestätigung, aus der 
sich ergibt, dass der Hilfsbedarf wie in Absatz 1 Buchstabe a und 
Absatz 2 vorgeschrieben gemeldet wurde.

(4) Ist keine Meldung gemäß Absatz  1 Buchstabe  a und 
Absatz  2 erfolgt, so unternehmen die Beförderer und Terminal­
betreiber dennoch alle zumutbaren Anstrengungen, um zu 
gewährleisten, dass die Hilfeleistung derart erfolgt, dass behinderte 
Menschen oder Personen mit eingeschränkter Mobilität einschif­
fen, ausschiffen und mit dem Schiff reisen können.
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(5) Falls ein behinderter Mensch oder eine Person mit einge­
schränkter Mobilität von einem anerkannten Begleithund beglei­
tet wird, so ist der Hund zusammen mit dieser Person 
unterzubringen, sofern der Beförderer, Reisevermittler oder Reise­
veranstalter eine Meldung gemäß den geltenden nationalen 
Bestimmungen über die Beförderung anerkannter Begleithunde 
an Bord von Fahrgastschiffen  — sofern vorhanden  — erhalten 
hat.

Artikel 12

Entgegennahme von Meldungen und Festlegung von 
Anlaufstellen

(1) Beförderer, Terminalbetreiber, Reisevermittler und Reise­
veranstalter treffen alle erforderlichen Maßnahmen für die Bean­
tragung von Mitteilungen und die Entgegennahme von 
Meldungen gemäß Artikel  11 Absatz  1 Buchstabe  a und Arti­
kel 11 Absatz 2. Diese Verpflichtung gilt an allen Verkaufsstellen, 
auch beim Vertrieb per Telefon und über das Internet.

(2) Erhalten Reisevermittler oder Reiseveranstalter die in 
Absatz  1 genannte Meldung, so leiten sie diese innerhalb ihrer 
normalen Bürozeiten unverzüglich an den Beförderer oder den 
Terminalbetreiber weiter.

(3) Die Beförderer und Terminalbetreiber legen innerhalb oder 
außerhalb des Hafenterminals eine Anlaufstelle fest, an der behin­
derte Menschen oder Personen mit eingeschränkter Mobilität ihre 
Ankunft melden und um Hilfe ersuchen können. Diese Anlauf­
stelle muss klar ausgeschildert sein und in zugänglicher Form 
grundlegende Auskünfte über den Hafenterminal und die ange­
botene Hilfeleistung bieten.

Artikel 13

Qualitätsstandards für Hilfeleistungen

(1) In Zusammenarbeit mit Interessenverbänden von behin­
derten Menschen und von Personen mit eingeschränkter Mobili­
tät legen Terminalbetreiber und Beförderer, die Hafenterminals 
oder Personenverkehrsdienste mit insgesamt mehr als 100 000 
gewerblichen Fahrgastbewegungen im vorangegangenen Kalen­
derjahr betreiben, innerhalb ihres jeweiligen Zuständigkeits­
bereichs Qualitätsstandards für die Hilfeleistung gemäß den 
Anhängen II und III fest und ermitteln — gegebenenfalls über ihre 
Organisationen — den zur Einhaltung dieser Standards notwen­
digen Ressourcenaufwand.

(2) Bei der Festlegung der Qualitätsstandards ist den internati­
onal anerkannten Konzepten und Verhaltenskodizes zur Erleich­
terung der Beförderung von behinderten Menschen oder Personen 
mit eingeschränkter Mobilität, insbesondere der Empfehlung der 
IMO für die Gestaltung und den Betrieb von Fahrgastschiffen ent­
sprechend den Bedürfnissen älterer und behinderter Personen, in 
vollem Umfang Rechnung zu tragen.

(3) Die Beförderer und Terminalbetreiber bringen der Öffent­
lichkeit die in Absatz 1 vorgesehenen Qualitätsstandards physisch 
oder im Internet in zugänglicher Form in denselben Sprachen zur 
Kenntnis, in denen Informationen in der Regel allen Fahrgästen 
zugänglich gemacht werden.

Artikel 14

Unterweisung und Instruktionen

Unbeschadet des Internationalen Übereinkommens und Kodex 
über Normen für die Ausbildung, die Erteilung von Befähigungs­
zeugnissen und den Wachdienst von Seeleuten und der im Rah­
men der Revidierten Rheinschifffahrtsakte erlassenen 
Ausführungsverordnungen und des Übereinkommens über die 
Regelung der Schifffahrt auf der Donau entwickeln die Beförderer 
und gegebenenfalls die Terminalbetreiber Verfahren für die Unter­
weisung, einschließlich Instruktionen, für den Umgang mit behin­
derten Menschen, und stellen sicher, dass

a) ihre Mitarbeiter, einschließlich der Mitarbeiter aller anderen 
ausführenden Parteien, die behinderten Menschen und Per­
sonen mit eingeschränkter Mobilität unmittelbar Hilfe leis­
ten, eine Unterweisung oder Instruktionen gemäß Anhang IV 
Teile A und B erhalten haben,

b) ihre Mitarbeiter, die sonst für die Buchung oder den Verkauf 
von Fahrscheinen oder für das Ein- und Ausschiffen zustän­
dig sind, einschließlich der Mitarbeiter aller anderen ausfüh­
renden Parteien, eine Unterweisung oder Instruktionen 
gemäß Anhang IV Teil A erhalten haben, und

c) die in den Buchstaben a und b erwähnten Kategorien des Per­
sonals ihre Befähigung beispielsweise durch Instruktionen 
oder gegebenenfalls Schulungskurse zur Auffrischung 
beibehalten.

Artikel 15

Entschädigung für Mobilitätshilfen oder sonstige spezielle 
Ausrüstungen

(1) Die Beförderer und Terminalbetreiber haften für Schäden 
infolge des Verlusts oder der Beschädigung von Mobilitätshilfen 
oder sonstigen speziellen Ausrüstungen, die von behinderten 
Menschen oder Personen mit eingeschränkter Mobilität benutzt 
werden, wenn das Schadenereignis auf ein Verschulden oder Ver­
säumnis des Beförderers oder des Terminalbetreibers zurückzu­
führen ist. Ein Verschulden oder Versäumnis des Beförderers wird 
bei einem durch ein Schifffahrtsereignis verursachten Schaden 
vermutet.

(2) Die Entschädigung gemäß Absatz  1 muss dem 
Wiederbeschaffungswert der betreffenden Ausrüstungen oder 
gegebenenfalls den Reparaturkosten entsprechen.

(3) Die Absätze  1 und  2 gelten nicht, falls Artikel  4 der Ver­
ordnung (EG) Nr.  392/2009 des Europäischen Parlaments und 
des Rates vom 23. April 2009 über die Unfallhaftung von Beför­
derern von Reisenden auf See

(1)  ABl. L 131 vom 28.5.2009, S. 24.

 Anwendung findet.

(4) Es ist ferner jede Anstrengung zu unternehmen, um rasch 
zeitweiligen Ersatz, der eine geeignete Alternative darstellt, zu 
beschaffen.

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2009:131:0024:0024:DE:PDF
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KAPITEL  III

PFLICHTEN DER BEFÖRDERER UND TERMINALBETREIBER 
BEI REISEUNTERBRECHUNG

Artikel 16

Informationen bei annullierten oder verspäteten 
Abfahrten

(1) Bei Annullierung oder Verspätung einer Abfahrt eines 
Personenverkehrsdienstes oder einer Kreuzfahrt informiert der 
Beförderer oder gegebenenfalls der Terminalbetreiber die Fahr­
gäste, die von Hafenterminals abfahren, oder, wenn möglich, 
Fahrgäste, die von Häfen abfahren, so rasch wie möglich, jedoch 
spätestens 30 Minuten nach der fahrplanmäßigen Abfahrtszeit, 
über die Lage und, sobald diese Informationen vorliegen, über die 
voraussichtliche Abfahrtszeit und die voraussichtliche 
Ankunftszeit.

(2) Versäumen Fahrgäste aufgrund einer Annullierung oder 
Verspätung einen Anschluss an einen Verkehrsdienst, so unter­
nimmt der Beförderer und gegebenenfalls der Terminalbetreiber 
alle zumutbaren Anstrengungen, um die betreffenden Fahrgäste 
über alternative Anschlüsse zu unterrichten.

(3) Der Beförderer oder gegebenenfalls der Terminalbetreiber 
sorgt dafür, dass behinderte Menschen oder Personen mit einge­
schränkter Mobilität die nach den Absätzen 1 und 2 vorgeschrie­
benen Informationen in zugänglicher Form erhalten.

Artikel 17

Hilfeleistung bei Annullierung oder Verzögerung der 
Abfahrt

(1) Muss ein Beförderer vernünftigerweise davon ausgehen, 
dass die Abfahrt eines Personenverkehrsdienstes oder einer Kreuz­
fahrt annulliert wird oder sich um mehr als 90 Minuten über die 
fahrplanmäßige Abfahrtszeit hinaus verzögert, so sind den Fahr­
gästen in Hafenterminals kostenlos Imbisse, Mahlzeiten oder 
Erfrischungen in angemessenem Verhältnis zur Wartezeit anzu­
bieten, sofern diese verfügbar oder in zumutbarer Weise zu 
beschaffen sind.

(2) Bei Annullierung oder Verspätung einer Abfahrt, die einen 
Aufenthalt von einer oder mehreren Nächten oder eine Verlänge­
rung des von den Fahrgästen geplanten Aufenthalts notwendig 
machen, bietet der Beförderer, sofern dies praktisch durchführbar 
ist, den Fahrgästen in Hafenterminals zusätzlich zu den Imbissen, 
Mahlzeiten oder Erfrischungen gemäß Absatz  1 kostenlos eine 
angemessene Unterbringung an Bord oder an Land sowie die 
Beförderung zwischen dem Hafenterminal und der Unterkunft an. 
Der Beförderer kann die Gesamtkosten der Unterbringung an 
Land — ohne die Kosten der Beförderung zwischen dem Hafen­
terminal und der Unterkunft — auf 80 EUR je Fahrgast und Nacht 
für höchstens drei Nächte beschränken.

(3) Bei der Anwendung der Absätze  1 und  2 trägt der Beför­
derer den Bedürfnissen von behinderten Menschen und Personen 
mit eingeschränkter Mobilität und etwaigen Begleitpersonen 
besonders Rechnung.

Artikel 18

Anderweitige Beförderung und Fahrpreiserstattung bei 
annullierten oder verspäteten Abfahrten

(1) Muss ein Beförderer vernünftigerweise davon ausgehen, 
dass die Abfahrt eines Personenverkehrsdienstes von einem 
Hafenterminal annulliert wird oder sich um mehr als 90 Minuten 
verzögert, so bietet er den Fahrgästen unverzüglich Folgendes zur 
Auswahl: 

a) zum frühestmöglichen Zeitpunkt und ohne Aufpreis ander­
weitige Beförderung zum im Beförderungsvertrag festgeleg­
ten Endziel unter vergleichbaren Bedingungen;

b) Erstattung des Fahrpreises und gegebenenfalls zum frühest­
möglichen Zeitpunkt kostenlose Rückfahrt zum im 
Beförderungsvertrag festgelegten Abfahrtsort.

(2) Wird die Abfahrt eines Personenverkehrsdienstes von 
einem Hafen annulliert oder verzögert sie sich um mehr als 
90 Minuten, so haben die Fahrgäste Anspruch auf eine solche 
anderweitige Beförderung oder Erstattung des Fahrpreises durch 
den Beförderer.

(3) Die in Absatz  1 Buchstabe  b und Absatz  2 vorgesehene 
Erstattung des vollen Fahrpreises in der entrichteten Höhe für den 
Teil oder die Teile der Fahrt, die nicht durchgeführt wurden, sowie 
für bereits durchgeführte Teile, falls die Fahrt im Hinblick auf die 
ursprünglichen Reisepläne des Fahrgastes zwecklos geworden ist, 
erfolgt binnen sieben Tagen durch Barzahlung, elektronische 
Überweisung, Gutschrift oder Scheck. Mit Zustimmung des Fahr­
gasts kann die Erstattung des vollen Fahrpreises auch in Form von 
Gutscheinen und/oder anderen Dienstleistungen erfolgen, deren 
Wert der Höhe des entrichteten Preises entspricht, sofern deren 
Bedingungen, insbesondere bezüglich des Gültigkeitszeitraums 
und des Zielorts, flexibel sind.

Artikel 19

Entschädigung durch Fahrpreisnachlass bei verspäteter 
Ankunft

(1) Fahrgäste haben bei einer verspäteten Ankunft am Endziel 
gemäß dem Beförderungsvertrag Anspruch auf Entschädigung 
durch den Beförderer, ohne das Recht auf Beförderung zu verlie­
ren. Die Entschädigung beträgt mindestens 25 % des Fahrpreises 
bei einer Verspätung von mindestens 

a) einer Stunde bei einer planmäßigen Fahrtdauer von bis zu 
vier Stunden,

b) zwei Stunden bei einer planmäßigen Fahrtdauer von mehr als 
vier bis zu acht Stunden,

c) drei Stunden bei einer planmäßigen Fahrtdauer von mehr als 
acht bis zu 24 Stunden oder

d) sechs Stunden bei einer planmäßigen Fahrtdauer von mehr 
als 24 Stunden.

Beträgt die Verspätung mehr als das Doppelte der in den Buch­
staben a bis d angegebenen Zeiten, so beträgt die Entschädigung 
50 % des Fahrpreises.
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(2) Fahrgäste, die eine Zeitfahrkarte besitzen und denen wäh­
rend der Gültigkeitsdauer ihrer Zeitfahrkarte wiederholt Verspä­
tungen bei der Ankunft widerfahren, können eine angemessene 
Entschädigung gemäß den Entschädigungsbedingungen des 
Beförderers verlangen. In den Entschädigungsbedingungen wer­
den die Kriterien zur Bestimmung der Verspätung bei der Ankunft 
und für die Berechnung der Entschädigung festgelegt.

(3) Die Entschädigung wird im Verhältnis zu dem Preis berech­
net, den der Fahrgast für den verspäteten Personenverkehrsdienst 
tatsächlich entrichtet hat.

(4) Handelt es sich bei der Beförderung um eine Hin- und 
Rückfahrt, so wird die Entschädigung für eine entweder auf der 
Hin- oder auf der Rückfahrt aufgetretene Verspätung bei der 
Ankunft auf der Grundlage des halben Fahrpreises für diesen 
Personenverkehrsdienst berechnet.

(5) Die Zahlung der Entschädigung muss innerhalb eines 
Monats nach Einreichung des Antrags auf Entschädigung erfol­
gen. Die Entschädigung kann in Form von Gutscheinen und/oder 
anderen Leistungen erfolgen, sofern deren Bedingungen, insbe­
sondere bezüglich des Gültigkeitszeitraums und des Zielorts, fle­
xibel sind. Auf Verlangen des Fahrgastes erfolgt die Entschädigung 
in Form eines Geldbetrags.

(6) Der Entschädigungsbetrag darf nicht um Kosten der 
Finanztransaktion wie Gebühren, Telefonkosten oder Porti 
gekürzt werden. Die Beförderer dürfen Mindestbeträge festlegen, 
unterhalb deren keine Entschädigungszahlungen vorgenommen 
werden. Dieser Mindestbetrag darf höchstens 6 EUR betragen.

Artikel 20

Ausnahmen

(1) Die Artikel  17, 18 und  19 gelten nicht für Fahrgäste mit 
Fahrscheinen mit offenen Reisedaten, solange keine Abfahrtszeit 
festgelegt ist, mit Ausnahme von Fahrgästen, die eine Zeit­
fahrkarte besitzen.

(2) Die Artikel  17 und  19 kommen nicht zur Anwendung, 
wenn der Fahrgast vor dem Kauf des Fahrscheins über die Annul­
lierung oder Verspätung informiert wird oder wenn die Annullie­
rung oder Verspätung auf das Verschulden des Fahrgasts 
zurückgeht.

(3) Artikel  17 Absatz  2 kommt nicht zur Anwendung, wenn 
der Beförderer nachweist, dass die Annullierung oder Verspätung 
durch Wetterbedingungen, die den sicheren Betrieb des Schiffes 
beeinträchtigen, verursacht wurde.

(4) Artikel 19 kommt nicht zur Anwendung, wenn der Beför­
derer nachweist, dass die Annullierung oder Verspätung durch 
Wetterbedingungen, die den sicheren Betrieb des Schiffes beein­
trächtigen, oder durch außergewöhnliche Umstände verursacht 
wurde, die die Erbringung des Personenverkehrsdienstes behin­
dern und die auch dann nicht hätten vermieden werden können, 
wenn alle zumutbaren Maßnahmen getroffen worden wären.

Artikel 21

Weitergehende Ansprüche

Diese Verordnung hindert Fahrgäste nicht daran, vor nationalen 
Gerichten weitergehende Ansprüche gemäß den einzelstaatlichen 
Rechtsvorschriften aufgrund von Nachteilen zu verfolgen, die sie 
wegen Annullierung oder Verspätung von Verkehrsdiensten erlit­
ten haben; dies gilt auch für Ansprüche nach der Richtlinie 
90/314/EWG.

KAPITEL  IV

ALLGEMEINE REGELN FÜR INFORMATIONEN UND 
BESCHWERDEN

Artikel 22

Recht auf Reiseinformationen

Die Beförderer und Terminalbetreiber sorgen innerhalb ihres 
jeweiligen Zuständigkeitsbereichs während der gesamten Fahrt für 
eine angemessene Information der Fahrgäste in für jeden zugäng­
licher Form und in denselben Sprachen, in denen Informationen 
in der Regel allen Fahrgästen zugänglich gemacht werden. Dabei 
wird den Bedürfnissen von behinderten Menschen und von Per­
sonen mit eingeschränkter Mobilität besonders Rechnung 
getragen.

Artikel 23

Unterrichtung über Fahrgastrechte

(1) Die Beförderer, die Terminalbetreiber und gegebenenfalls 
die Hafenbehörden stellen in ihrem jeweiligen Zuständigkeits­
bereich sicher, dass Informationen über die Fahrgastrechte nach 
dieser Verordnung an Bord der Schiffe, in den Häfen, wenn mög­
lich, und in den Hafenterminals öffentlich zugänglich sind. Die 
Informationen müssen soweit möglich in zugänglicher Form und 
in denselben Sprachen bereitgestellt werden, in denen Informati­
onen in der Regel allen Fahrgästen zugänglich gemacht werden. 
Bei der Bereitstellung dieser Informationen wird den Bedürfnis­
sen von behinderten Menschen und von Personen mit einge­
schränkter Mobilität besonders Rechnung getragen.

(2) Um der in Absatz  1 genannten Informationspflicht nach­
zukommen, können die Beförderer, die Terminalbetreiber und 
gegebenenfalls die Hafenbehörden eine Zusammenfassung der 
Bestimmungen dieser Verordnung verwenden, die die Kommis­
sion in allen Amtssprachen der Europäischen Union erstellt und 
ihnen zur Verfügung stellt.

(3) Die Beförderer, die Terminalbetreiber und gegebenenfalls 
die Hafenbehörden erteilen den Fahrgästen auf den Schiffen, in 
den Häfen, wenn möglich, und in den Hafenterminals in ange­
messener Weise die notwendigen Angaben zur Kontaktaufnahme 
mit den Durchsetzungsstellen, die von dem betreffenden Mitglied­
staat gemäß Artikel 25 Absatz 1 benannt wurden.
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Artikel 24

Beschwerden

(1) Die Beförderer und Terminalbetreiber errichten oder unter­
halten ein zugängliches System zur Bearbeitung von Beschwer­
den im Zusammenhang mit den unter diese Verordnung fallenden 
Rechten und Pflichten.

(2) Will ein Fahrgast im Rahmen dieser Verordnung eine 
Beschwerde an den Beförderer oder den Terminalbetreiber rich­
ten, so muss er diese innerhalb von zwei Monaten nach der tat­
sächlichen oder geplanten Durchführung des Verkehrsdienstes 
einreichen. Der Beförderer oder Terminalbetreiber muss dem 
Fahrgast innerhalb eines Monats nach Eingang der Beschwerde 
mitteilen, ob seiner Beschwerde stattgegeben wurde, ob sie abge­
lehnt wurde oder ob sie noch bearbeitet wird. Die Frist für die 
endgültige Beantwortung darf zwei Monate ab Eingang der 
Beschwerde nicht überschreiten.

KAPITEL V

DURCHSETZUNG UND NATIONALE 
DURCHSETZUNGSSTELLEN

Artikel 25

Nationale Durchsetzungsstellen

(1) Jeder Mitgliedstaat benennt eine oder mehrere neue oder 
bestehende Stellen, die für die Durchsetzung dieser Verordnung in 
Bezug auf Personenverkehrsdienste und Kreuzfahrten von in sei­
nem Hoheitsgebiet gelegenen Häfen und in Bezug auf 
Personenverkehrsdienste von einem Drittland zu diesen Häfen 
zuständig sind. Jede dieser Stellen trifft die notwendigen Maßnah­
men, um sicherzustellen, dass diese Verordnung eingehalten wird. 

Jede Stelle ist in Aufbau, Finanzierungsentscheidungen, Rechts­
struktur und Entscheidungsfindung von gewerblichen Interessen 
unabhängig. 

(2) Die Mitgliedstaaten unterrichten die Kommission über die 
gemäß diesem Artikel benannte Stelle oder Stellen.

(3) Jeder Fahrgast kann bei der nach Absatz  1 benannten 
zuständigen Stelle oder jeder anderen von einem Mitgliedstaat 
benannten zuständigen Stelle gemäß den einzelstaatlichen Rechts­
vorschriften eine Beschwerde über einen mutmaßlichen Verstoß 
gegen diese Verordnung einreichen. Die zuständige Stelle erteilt 
den Fahrgästen eine begründete Antwort auf ihre Beschwerde 
innerhalb einer angemessenen Frist. 

Ein Mitgliedstaat kann beschließen, 

a) dass der Fahrgast seine Beschwerde gemäß dieser Verordnung 
in einem ersten Schritt an den Beförderer oder Terminal­
betreiber zu richten hat und/oder

b) dass die nationale Durchsetzungsstelle oder eine andere von 
dem Mitgliedstaat benannte zuständige Stelle als 
Beschwerdeinstanz für Beschwerden dient, für die keine 
Lösung gemäß Artikel 24 gefunden wurde.

(4) Mitgliedstaaten, die gemäß Artikel 2 Absatz 4 Ausnahmen 
für bestimmte Verkehrsdienste vorgesehen haben, gewährleisten 
das Bestehen eines vergleichbaren Mechanismus zur Durch­
setzung der Fahrgastrechte.

Artikel 26

Berichterstattung über die Durchsetzung

Die gemäß Artikel 25 benannten Durchsetzungsstellen veröffent­
lichen am 1. Juni 2015 und danach alle zwei Jahre einen Bericht 
über ihre Tätigkeiten in den zwei vorangegangenen Kalenderjah­
ren, der insbesondere eine Beschreibung der Maßnahmen, die zur 
Durchführung der Bestimmungen dieser Verordnung getroffen 
wurden, Einzelheiten zu verhängten Sanktionen und Statistiken 
über Beschwerden und verhängte Sanktionen enthält.

Artikel 27

Zusammenarbeit der Durchsetzungsstellen

Die in Artikel 25 Absatz 1 genannten nationalen Durchsetzungs­
stellen tauschen, soweit dies für eine kohärente Anwendung die­
ser Verordnung erforderlich ist, Informationen über ihre Arbeit, 
ihre Entscheidungsgrundsätze und ihre Entscheidungspraxis aus. 
Die Kommission unterstützt sie bei dieser Aufgabe.

Artikel 28

Sanktionen

Die Mitgliedstaaten legen die Sanktionen fest, die bei einem Ver­
stoß gegen diese Verordnung zu verhängen sind, und treffen alle 
geeigneten Maßnahmen, um deren Durchsetzung zu gewährleis­
ten. Die Sanktionen müssen wirksam, verhältnismäßig und 
abschreckend sein. Die Mitgliedstaaten melden der Kommission 
diese Regeln und Maßnahmen spätestens bis zum 18. Dezember 
2012; sie melden ihr auch unverzüglich jede spätere sie betref­
fende Änderung.

KAPITEL VI

SCHLUSSBESTIMMUNGEN

Artikel 29

Bericht

Spätestens bis zum 19. Dezember 2015 erstattet die Kommission 
dem Europäischen Parlament und dem Rat Bericht über die 
Anwendung und Wirkung der Verordnung. Dem Bericht sind 
erforderlichenfalls Legislativvorschläge beizufügen, mit denen die 
Bestimmungen der Verordnung weiter ausgestaltet oder geändert 
werden sollen.
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Artikel 30

Änderung der Verordnung (EG) Nr. 2006/2004

Im Anhang der Verordnung (EG) Nr.  2006/2004 wird folgende 
Nummer angefügt:

„18. Verordnung (EU) Nr. 1177/2010 des Europäischen Parla­
ments und des Rates vom 24.  November 2010 über die
Fahrgastrechte im See- und Binnenschiffsverkehr .

(*) ABl. L 334 vom 17. Dezember 2010, S. 1.“

Artikel 31

Inkrafttreten

Diese Verordnung tritt am zwanzigsten Tag nach ihrer Veröffent­
lichung im Amtsblatt der Europäischen Union in Kraft.

Sie gilt ab dem 18. Dezember 2012.

Diese Verordnung ist in allen ihren Teilen verbindlich und gilt unmittelbar in jedem Mitgliedstaat.

Geschehen zu Straßburg am 24. November 2010.

Im Namen des Europäische Parlaments
Der Präsident

J. BUZEK

Im Namen des Rates
Der Präsident
O. CHASTEL

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:334:0001:0001:DE:PDF
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ANHANG I

RECHT VON BEHINDERTEN MENSCHEN UND PERSONEN MIT EINGESCHRÄNKTER MOBILITÄT AUF 
ERSTATTUNG ODER ANDERWEITIGE BEFÖRDERUNG GEMÄß ARTIKEL 8

1. Wird auf diesen Anhang Bezug genommen, so wird behinderten Menschen und Personen mit eingeschränkter Mobilität 
Folgendes zur Auswahl angeboten: 

a) — Erstattung des vollen Fahrpreises in der entrichteten Höhe für den Teil oder die Teile der Fahrt, die nicht durch­
geführt wurden, sowie für bereits durchgeführte Teile, falls die Fahrt im Hinblick auf die ursprünglichen Rei­
sepläne des Fahrgastes zwecklos geworden ist, binnen sieben Tagen durch Barzahlung, elektronische 
Überweisung, Gutschrift oder Scheck sowie gegebenenfalls 

— eine Rückfahrt zum ersten Abfahrtsort zum frühestmöglichen Zeitpunkt oder 

b) anderweitige Beförderung zum Endziel gemäß dem Beförderungsvertrag, ohne Aufpreis und unter vergleichbaren 
Bedingungen, zum frühestmöglichen Zeitpunkt oder

c) anderweitige Beförderung zum Endziel gemäß dem Beförderungsvertrag, unter vergleichbaren Bedingungen, zu 
einem späteren Zeitpunkt nach Wunsch des Fahrgastes, vorbehaltlich verfügbarer Fahrscheine.

2. Nummer  1 Buchstabe  a gilt auch für Fahrgäste, deren Fahrten Bestandteil einer Pauschalreise sind, mit Ausnahme des 
Anspruchs auf Erstattung, sofern dieser sich aus der Richtlinie 90/314/EWG ergibt. 

3. Befinden sich an einem Ort, in einer Stadt oder Region mehrere Häfen und bietet ein Beförderer einem Fahrgast eine 
Fahrt zu einem anderen als dem in der ursprünglichen Buchung vorgesehenen Zielhafen an, so trägt der Beförderer die 
Kosten für die Beförderung des Fahrgastes von dem anderen Hafen entweder zu dem in der ursprünglichen Buchung vor­
gesehenen Zielhafen oder zu einem sonstigen nahe gelegenen, mit dem Fahrgast vereinbarten Zielort. 
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ANHANG II

HILFELEISTUNG IN HÄFEN, EINSCHLIEßLICH BEIM EIN- UND AUSSCHIFFEN, GEMÄß DEN ARTIKELN 10 
UND 13

1. Hilfeleistungen und Vorkehrungen, um behinderten Menschen oder Personen mit eingeschränkter Mobilität in die Lage 
zu versetzen, 

— ihre Ankunft an einem Hafenterminal oder, wenn möglich, in einem Hafen und ihren Bedarf an Hilfeleistungen 
anzumelden; 

— von einem Eingang zu einem Abfertigungsschalter (sofern vorhanden) oder zum Schiff zu gelangen; 

— erforderlichenfalls die Abfertigung zu erledigen und das Gepäck aufzugeben; 

— vom Abfertigungsschalter, sofern vorhanden, durch die Ausreise- und Sicherheitskontrollstellen zum Schiff zu 
gelangen; 

— mithilfe von geeigneten Lifts, Rollstühlen oder sonstigen benötigten Hilfen an Bord des Schiffes zu gelangen; 

— von der Schiffstür an ihren Platz zu gelangen; 

— Gepäck im Schiff zu verstauen und wieder in Besitz zu nehmen; 

— von ihrem Sitz zur Schiffstür zu gelangen; 

— mithilfe von geeigneten Lifts, Rollstühlen oder sonstigen benötigten Hilfen das Schiff zu verlassen; 

— das Gepäck erforderlichenfalls wieder in Besitz zu nehmen und die Einreise- und Zollkontrollstellen zu passieren; 

— von der Gepäckhalle oder der Ausschiffungsstelle zu einem gekennzeichneten Ausgang zu gelangen; 

— erforderlichenfalls zu den Toiletten (falls vorhanden) zu gelangen.

2. Wird ein behinderter Mensch oder eine Person mit eingeschränkter Mobilität von einer Begleitperson unterstützt, so ist 
dieser Person auf Verlangen zu gestatten, im Hafen sowie beim Ein- und Ausschiffen die notwendige Hilfe zu leisten. 

3. Abfertigung aller notwendigen Mobilitätshilfen wie elektrische Rollstühle. 

4. Zeitweiliger Ersatz beschädigter oder verloren gegangener Mobilitätshilfen mit Hilfen, die eine geeignete Alternative 
darstellen. 

5. Gegebenenfalls Abfertigung anerkannter Begleithunde an Land. 

6. Mitteilung der für das Ein- und Ausschiffen benötigten Informationen in zugänglicher Form. 
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ANHANG III

HILFELEISTUNG AN BORD VON SCHIFFEN GEMÄß DEN ARTIKELN 10 UND 13

1. Beförderung anerkannter Begleithunde an Bord des Schiffes entsprechend den einzelstaatlichen Rechtsvorschriften. 

2. Beförderung von medizinischem Gerät und der erforderlichen Mobilitätsausrüstung für den behinderten Menschen oder 
die Person mit eingeschränkter Mobilität, einschließlich elektrischer Rollstühle. 

3. Mitteilung von wesentlichen Informationen über eine Strecke in zugänglicher Form. 

4. Nach besten Kräften Bemühen um Sitzvergabe entsprechend den Bedürfnissen von behinderten Menschen oder Perso­
nen mit eingeschränkter Mobilität nach Maßgabe der Sicherheitsanforderungen und der Verfügbarkeit. 

5. Erforderlichenfalls Hilfe beim Aufsuchen der Toiletten (falls vorhanden). 

6. Wird ein behinderter Mensch oder eine Person mit eingeschränkter Mobilität von einer Begleitperson unterstützt, bemüht 
sich der Beförderer nach besten Kräften, dieser einen Sitzplatz bzw. eine Kabine neben dem behinderten Menschen oder 
der Person mit eingeschränkter Mobilität zuzuweisen. 
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ANHANG IV

UNTERWEISUNG, EINSCHLIEßLICH INSTRUKTIONEN, FÜR DEN UMGANG MIT BEHINDERTEN 
MENSCHEN GEMÄß ARTIKEL 14

A.  Unterweisung, einschließlich Instruktionen, zur Sensibilisierung für den Umgang mit behinderten Menschen

Die Unterweisung, einschließlich Instruktionen, zur Sensibilisierung für den Umgang mit behinderten Menschen betrifft 
folgende Aspekte:

— Sensibilisierung und angemessenes Verhalten gegenüber Fahrgästen mit körperlichen Behinderungen, sensorischen 
Behinderungen (Hör- und Sehbehinderungen), versteckten Behinderungen oder Lernbehinderungen, einschließlich 
der Unterscheidung der verschiedenen Fähigkeiten von Personen, deren Mobilität, Orientierungs- oder 
Kommunikationsvermögen eventuell eingeschränkt ist; 

— Hindernisse, denen behinderte Menschen und Personen mit eingeschränkter Mobilität gegenüberstehen, darunter 
die Haltung von Mitmenschen, konkrete/physische und organisatorische Barrieren; 

— anerkannte Begleithunde, unter Berücksichtigung der Rolle und der Bedürfnisse eines Begleithunds; 

— Umgang mit unerwarteten Situationen; 

— soziale Kompetenz und Methoden der Kommunikation mit Schwerhörigen sowie Personen mit Seh-, Sprech- und 
Lernbehinderungen; 

— allgemeine Kenntnis der IMO-Empfehlung für die Gestaltung und den Betrieb von Fahrgastschiffen entsprechend 
den Bedürfnissen älterer und behinderter Personen.

B.  Unterweisung, einschließlich Instruktionen, für Hilfeleistungen für behinderte Menschen

Die Unterweisung, einschließlich Instruktionen, für Hilfeleistungen für behinderte Menschen betrifft folgende Aspekte:

— Hilfeleistung für Rollstuhlfahrer beim Umsetzen in den und aus dem Rollstuhl; 

— Hilfeleistung für behinderte Menschen und Personen mit eingeschränkter Mobilität, die mit anerkannten Beg­
leithunden reisen, unter Berücksichtigung der Rolle und der Bedürfnisse dieser Hunde; 

— Techniken für die Begleitung von Fahrgästen mit Sehbehinderungen sowie für den Umgang mit und der Beförde­
rung von anerkannten Begleithunden; 

— Kenntnis der Arten von Hilfsmitteln für behinderte Menschen und Personen mit eingeschränkter Mobilität und des 
sorgfältigen Umgangs mit diesen Hilfsmitteln; 

— Nutzung von Ein- und Ausstiegshilfen, Kenntnis der geeigneten Verfahren für die Hilfeleistung beim Ein- und Aus­
steigen, die die Sicherheit und Würde von behinderten Menschen und Personen mit eingeschränkter Mobilität 
wahren; 

— Verständnis für die Notwendigkeit zuverlässiger und professioneller Hilfeleistung. Auch Bewusstsein für das Gefühl 
der Verletzlichkeit, das behinderte Menschen und Personen mit eingeschränkter Mobilität wegen ihrer Abhängig­
keit von der geleisteten Hilfe während der Reise möglicherweise empfinden; 

— Kenntnisse in erster Hilfe.

 

   

  

   
 

 

  

 

   

 

 

  

  

  

  

 

  

 



VERORDNUNG (EG) Nr. 1371/2007 DES EUROPÄISCHEN PARLAMENTS UND DES RATES

vom 23. Oktober 2007

über die Rechte und Pflichten der Fahrgäste im Eisenbahnverkehr

DAS EUROPÄISCHE PARLAMENT UND DER RAT DER EUROPÄI-
SCHEN UNION —

gestützt auf den Vertrag zur Gründung der Europäischen Gemein-
schaft, insbesondere auf Artikel 71 Absatz 1,

auf Vorschlag der Kommission,

nach Stellungnahme des Europäischen Wirtschafts- und
Sozialausschusses (1),

nach Stellungnahme des Ausschusses der Regionen (2),

gemäß dem Verfahren des Artikels 251 des Vertrags, aufgrund des
vom Vermittlungsausschuss am 31. Juli 2007 gebilligten gemein-
samen Entwurfs (3),

in Erwägung nachstehender Gründe:

(1) Im Rahmen der gemeinsamen Verkehrspolitik ist es wich-
tig, die Nutzerrechte der Fahrgäste im Eisenbahnverkehr zu
schützen und die Qualität und Effektivität der Schienen-
personenverkehrsdienste zu verbessern, um dazu beizutra-
gen, den Verkehrsanteil der Eisenbahn im Vergleich zu
anderen Verkehrsträgern zu erhöhen.

(2) In der Mitteilung der Kommission „Verbraucherpolitische
Strategie 2002-2006“ (4) ist das Ziel festgelegt, gemäß
Artikel 153 Absatz 2 des Vertrags ein hohes
Verbraucherschutzniveau im Bereich des Verkehrs zu
erreichen.

(3) Da der Fahrgast die schwächere Partei eines Beförderungs-
vertrags ist, sollten seine Rechte in dieser Hinsicht
geschützt werden.

(4) Zu den Rechten der Nutzer von Eisenbahnverkehrs-
diensten gehört das Erhalten von Informationen über den
Verkehrsdienst sowohl vor als auch während der Fahrt.
Wann immer möglich, sollten Eisenbahnunternehmen und
Fahrkartenverkäufer diese Informationen im Voraus und
so schnell wie möglich bereitstellen.

(5) Ausführlichere Anforderungen für die Bereitstellung von
Reiseinformationen werden in den Technischen Spezifika-
tionen für die Interoperabilität (TSI) nach der Richtlinie

2001/16/EG des Europäischen Parlaments und des Rates
vom 19. März 2001 über die Interoperabilität des konven-
tionellen Eisenbahnsystems (5) festgelegt.

(6) Bei der Stärkung der Rechte der Fahrgäste im Eisenbahn-
verkehr sollte das bereits bestehende einschlägige interna-
tionale Regelwerk im Anhang A — Einheitliche
Rechtsvorschriften für den Vertrag über die internationale
Eisenbahnbeförderung von Personen und Gepäck (CIV)
zum Übereinkommen über den internationalen Eisenbahn-
verkehr (COTIF) vom 9. Mai 1980, geändert durch das Pro-
tokoll vom 3. Juni 1999 betreffend die Änderung des
Übereinkommens über den internationalen Eisenbahn-
verkehr vom 3. Juni 1999 (Protokoll 1999) — zugrunde
gelegt werden. Es ist jedoch wünschenswert, den
Anwendungsbereich dieser Verordnung auszuweiten und
nicht nur die Fahrgäste im grenzüberschreitenden
Eisenbahnverkehr, sondern auch die Fahrgäste im inländi-
schen Eisenbahnverkehr zu schützen.

(7) Die Eisenbahnunternehmen sollten zusammenarbeiten,
um den Fahrgästen im Eisenbahnverkehr das Umsteigen
zwischen Betreibern dadurch zu erleichtern, dass — wann
immer möglich — Durchgangsfahrkarten angeboten
werden.

(8) Die Bereitstellung von Informationen und Fahrkarten für
Fahrgäste im Eisenbahnverkehr sollte dadurch erleichtert
werden, dass rechnergestützte Systeme an gemeinsamen
Spezifikationen ausgerichtet werden.

(9) Die Weiterentwicklung der Reiseinformations- und
Buchungssysteme sollte nach den TSI erfolgen.

(10) Schienenpersonenverkehrsdienste sollten den Bürgern
allgemein zugute kommen. Daher sollten Personen mit
Behinderungen und Personen mit eingeschränkter
Mobilität unabhängig davon, ob die Ursache dafür eine
Behinderung, das Alter oder andere Faktoren sind,
Bahnreisemöglichkeiten haben, die denen anderer Bürger
vergleichbar sind. Personen mit Behinderungen und Perso-
nen mit eingeschränkter Mobilität haben das gleiche Recht
auf Freizügigkeit, Entscheidungsfreiheit und Nicht-
diskriminierung wie alle anderen Bürger. Unter anderem
sollte besonders darauf geachtet werden, dass Personen mit
Behinderungen und Personen mit eingeschränkter Mobili-
tät Informationen über die Zugänglichkeit von Eisenbahn-
verkehrsdiensten, über die Bedingungen für den Zugang zu
den Fahrzeugen und über deren Ausstattung erhalten.
Damit auch Fahrgäste mit eingeschränkter Sinneswahrneh-
mung bestmöglich über Verspätungen unterrichtet wer-
den, sollten gegebenenfalls akustische und optische
Systeme genutzt werden. Personen mit Behinderungen und
Personen mit eingeschränkter Mobilität sollten die Mög-
lichkeit haben, Fahrkarten im Zug ohne Aufpreis zu
kaufen.

(1) ABl. C 221 vom 8.9.2005, S. 8.
(2) ABl. C 71 vom 22.3.2005, S. 26.
(3) Stellungnahme des Europäischen Parlaments vom 28. September
2005 (ABl. C 227 E vom 21.9.2006, S. 490), Gemeinsamer Stand-
punkt des Rates vom 24. Juli 2006 (ABl. C 289 E vom 28.11.2006,
S. 1), Standpunkt des Europäischen Parlaments vom 18. Januar 2007
(noch nicht im Amtsblatt veröffentlicht), Legislative Entschließung des
Europäischen Parlaments vom 25. September 2007 und Beschluss des
Rates vom 26. September 2007.

(4) ABl. C 137 vom 8.6.2002, S. 2.
(5) ABl. L 110 vom 20.4.2001, S. 1. Zuletzt geändert durch die Richtlinie
2007/32/EG der Kommission (ABl. L 141 vom 2.6.2007, S. 63).
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(11) Eisenbahnunternehmen und Bahnhofsbetreiber sollten
durch die Beachtung der TSI für Personen mit einge-
schränkter Mobilität die Bedürfnisse von Personen mit
Behinderungen und von Personen mit eingeschränkter
Mobilität berücksichtigen, so dass entsprechend den für
das öffentliche Auftragswesen geltenden Rechtsvor-
schriften der Gemeinschaft dafür gesorgt wird, dass die
Zugänglichkeit zu allen baulichen Strukturen und zu allen
Fahrzeugen durch die schrittweise Beseitigung physischer
Hindernisse und funktioneller Behinderungen anlässlich
der Anschaffung neuen Materials sowie der Durchführung
von Bau- oder umfangreichen Renovierungsarbeiten
gewährleistet ist.

(12) Eisenbahnunternehmen sollten die Pflicht haben, hinsicht-
lich ihrer Haftung gegenüber Fahrgästen im Eisenbahn-
verkehr bei Unfällen versichert zu sein oder gleichwertige
Vorkehrungen zu treffen. Die Mindestversicherungssumme
für Eisenbahnunternehmen sollte künftig überprüft
werden.

(13) Die Stärkung der Rechte auf Entschädigung und Hilfeleis-
tung bei Verspätungen, verpassten Anschlüssen oder
Zugausfällen sollte auf dem Markt für Schienen-
personenverkehrsdienste zu größeren Anreizen zum Nut-
zen der Fahrgäste führen.

(14) Es ist wünschenswert, dass durch diese Verordnung ein
System für die Entschädigung von Fahrgästen bei Verspä-
tungen geschaffen wird, das mit der Haftung des
Eisenbahnunternehmens verknüpft ist und auf der gleichen
Grundlage beruht wie das internationale System, das im
Rahmen des COTIF, insbesondere in dessen Anhang betref-
fend die Fahrgastrechte (CIV), besteht.

(15) Gewährt ein Mitgliedstaat Eisenbahnunternehmen eine
Befreiung von dieser Verordnung, sollte er die Eisenbahn-
unternehmen anhalten, im Benehmen mit den Fahrgast-
verbänden Maßnahmen zur Entschädigung und
Hilfeleistung bei größeren Störungen eines Schienenperso-
nenverkehrsdienstes zu treffen.

(16) Es ist auch wünschenswert, für Unfallopfer und ihre Ange-
hörigen kurzfristige finanzielle Härten unmittelbar nach
einem Unfall zu mildern.

(17) Im Interesse der Fahrgäste im Eisenbahnverkehr sollten im
Einvernehmen mit den staatlichen Stellen geeignete Maß-
nahmen ergriffen werden, um die persönliche Sicherheit
der Fahrgäste in den Bahnhöfen und in den Zügen zu
gewährleisten.

(18) Die Fahrgäste im Eisenbahnverkehr sollten die Möglichkeit
haben, hinsichtlich der durch diese Verordnung begründe-
ten Rechte und Pflichten bei jedem beteiligten Eisenbahn-
unternehmen eine Beschwerde einzureichen, auf die ihnen
innerhalb einer angemessenen Frist eine Antwort erteilt
werden muss.

(19) Die Eisenbahnunternehmen sollten Qualitätsstandards für
Schienenpersonenverkehrsdienste festlegen, anwenden
und überwachen.

(20) Der Inhalt dieser Verordnung sollte im Hinblick auf die
inflationsbezogene Anpassung der darin genannten
Beträge sowie die Anforderungen an die Informations-
bereitstellung und die Qualität der Verkehrsdienste im
Lichte der Marktentwicklungen ebenso überprüft werden
wie im Lichte der Auswirkungen der Verordnung auf die
Qualität der Verkehrsdienste.

(21) Diese Verordnung sollte die Richtlinie 95/46/EG des Euro-
päischen Parlaments und des Rates vom 24. Oktober 1995
zum Schutz natürlicher Personen bei der Verarbeitung
personenbezogener Daten und zum freien Daten-
verkehr (1) unberührt lassen.

(22) Die Mitgliedstaaten sollten für Verstöße gegen diese Ver-
ordnung Sanktionen festlegen und die zu ihrer Anwen-
dung erforderlichen Maßnahmen treffen. Die Sanktionen,
zu denen auch die Zahlung einer Entschädigung an die
betreffende Person gehören könnte, sollten wirksam, ver-
hältnismäßig und abschreckend sein.

(23) Da die Ziele dieser Verordnung, nämlich die Entwicklung
der Eisenbahnen der Gemeinschaft und die Einführung von
Fahrgastrechten, auf Ebene der Mitgliedstaaten nicht aus-
reichend verwirklicht werden können und daher besser auf
Gemeinschaftsebene zu verwirklichen sind, kann die
Gemeinschaft im Einklang mit dem in Artikel 5 des Ver-
trags niedergelegten Subsidiaritätsprinzip tätig werden.
Entsprechend dem in demselben Artikel genannten Grund-
satz der Verhältnismäßigkeit geht diese Verordnung nicht
über das für die Erreichung dieser Ziele erforderliche Maß
hinaus.

(24) Es ist ein Ziel dieser Verordnung, die Schienen-
personenverkehrsdienste in der Gemeinschaft zu verbes-
sern. Die Mitgliedstaaten sollten deshalb die Möglichkeit
haben, Ausnahmen für Dienste in Gebieten zu gewähren,
bei denen ein erheblicher Teil des Dienstes außerhalb der
Gemeinschaft durchgeführt wird.

(25) In einigen Mitgliedstaaten könnte es für die Eisenbahn-
unternehmen mit Schwierigkeiten verbunden sein, sämtli-
che Bestimmungen dieser Verordnung ab ihrem
Inkrafttreten anzuwenden. Die Mitgliedstaaten sollten des-
halb die Möglichkeit haben, vorübergehende Ausnahmen
von der Anwendung der Bestimmungen dieser Verord-
nung auf inländische Schienenpersonenverkehrsdienste im
Fernverkehr zu gewähren. Die vorübergehende Ausnahme
sollte sich jedoch weder auf die Bestimmungen dieser Ver-
ordnung erstrecken, die Personen mit Behinderungen und
Personen mit eingeschränkter Mobilität den Zugang zu
Bahnreisen gewähren, noch auf das Recht derjenigen, die
Bahnfahrkarten kaufen wollen, dies ohne unangemessene
Schwierigkeiten zu tun, noch auf die Bestimmungen über
die Haftung der Eisenbahnunternehmen im Zusammen-
hang mit den Reisenden und ihrem Gepäck, das Erforder-
nis, dass die Unternehmen ausreichend versichert sein
müssen, und das Erfordernis, dass diese Unternehmen
geeignete Maßnahmen treffen, um die persönliche Sicher-
heit der Reisenden in Bahnhöfen und Zügen zu gewährleis-
ten und Risiken zu steuern.

(1) ABl. L 281 vom 23.11.1995, S. 31. Geändert durch die Verordnung
(EG) Nr. 1882/2003 (ABl. L 284 vom 31.10.2003, S. 1).
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(26) Schienenpersonenverkehrsdienste des Stadtverkehrs, Vor-
ortverkehrs oder Regionalverkehrs unterscheiden sich ihrer
Art nach von Fernverkehrsdiensten. Die Mitgliedstaaten soll-
ten deshalb die Möglichkeit haben, Ausnahmen von der
Anwendung der Bestimmungen dieser Verordnung — mit
Ausnahme einiger Bestimmungen, die für alle Schienen-
personenverkehrsdienste in der gesamten Gemeinschaft gel-
ten sollten —, für Schienenpersonenverkehrsdienste des
Stadtverkehrs, Vorortverkehrs oder Regionalverkehrs zu
gewähren.

(27) Die zur Durchführung dieser Verordnung erforderlichen
Maßnahmen sollten gemäß dem Beschluss 1999/468/EG
des Rates vom 28. Juni 1999 zur Festlegung der Modalitä-
ten für die Ausübung der der Kommission übertragenen
Durchführungsbefugnisse (1) erlassen werden.

(28) Insbesondere sollte die Kommission die Befugnis erhalten,
Durchführungsmaßnahmen zu erlassen. Da es sich hierbei
um Maßnahmen von allgemeiner Tragweite handelt, die
eine Änderung nicht wesentlicher Bestimmungen dieser
Verordnung oder deren Ergänzung durch Hinzufügung
neuer nicht wesentlicher Bestimmungen bewirken, sind
diese Maßnahmen nach dem Regelungsverfahren mit Kon-
trolle des Artikels 5a des Beschlusses 1999/468/EG zu
erlassen —

HAT FOLGENDE VERORDNUNG ERLASSEN:

KAPITEL I

ALLGEMEINES

Artikel 1

Gegenstand

Diese Verordnung enthält Vorschriften für

a) die von den Eisenbahnunternehmen bereitzustellenden Infor-
mationen, den Abschluss von Beförderungsverträgen, die
Ausgabe von Fahrkarten und die Umsetzung eines rechner-
gestützten Informations- und Buchungssystems für den
Eisenbahnverkehr,

b) die Haftung von Eisenbahnunternehmen und ihre Versiche-
rungspflicht gegenüber den Fahrgästen und deren Gepäck,

c) die Pflichten von Eisenbahnunternehmen gegenüber den
Fahrgästen bei Verspätungen,

d) den Schutz von und Hilfeleistungen für Personen mit Behin-
derungen und Personen mit eingeschränkter Mobilität,

e) die Festlegung und Überwachung von Dienstqualitäts-
normen, das Risikomanagement für die persönliche Sicher-
heit der Fahrgäste und die Bearbeitung von Beschwerden,
und

f) allgemeine Durchsetzungsvorschriften.

Artikel 2

Anwendungsbereich

(1) Diese Verordnung gilt gemeinschaftsweit für alle
Eisenbahnfahrten und -dienstleistungen, die von einem oder meh-
reren nach der Richtlinie 95/18/EG des Rates vom 19. Juni 1995
über die Erteilung von Genehmigungen an Eisenbahnunter-
nehmen (2) genehmigten Eisenbahnunternehmen erbracht
werden.

(2) Diese Verordnung gilt nicht für Eisenbahnunternehmen
und Beförderungsleistungen, die keine Genehmigung gemäß der
Richtlinie 95/18/EG besitzen.

(3) Mit dem Inkrafttreten dieser Verordnung gelten die Arti-
kel 9, 11, 12 und 19, Artikel 20 Absatz 1 und Artikel 26
gemeinschaftsweit für alle Schienenpersonenverkehrsdienste.

(4) Mit Ausnahme der in Absatz 3 genannten Bestimmungen
kann ein Mitgliedstaat in transparenter und nicht diskriminieren-
der Weise für einen Zeitraum von höchstens fünf Jahren, der
zweimal um höchstens fünf Jahre verlängert werden kann, eine
Ausnahme von der Anwendung der Bestimmungen dieser
Verordnung auf inländische Schienenpersonenverkehrsdienste
gewähren.

(5) Mit Ausnahme der in Absatz 3 genannten Bestimmungen
kann ein Mitgliedstaat Schienenpersonenverkehrsdienste des
Stadtverkehrs, Vorortverkehrs und Regionalverkehrs von der
Anwendung dieser Verordnung ausnehmen. Um zwischen Schie-
nenpersonenverkehrsdiensten des Stadtverkehrs, Vorortverkehrs
und Regionalverkehrs zu unterscheiden, wenden die Mitgliedstaa-
ten die Definitionen an, die in der Richtlinie 91/440/EWG des
Rates vom 29. Juli 1991 zur Entwicklung der Eisenbahnunter-
nehmen der Gemeinschaft (3) vorgesehen sind. Bei der Anwen-
dung dieser Definitionen stützen sich die Mitgliedstaaten auf
folgende Kriterien: Entfernung, Häufigkeit der Verkehrsdienste,
Anzahl der planmäßigen Halte, eingesetzte Fahrzeuge,
Fahrkartenmodelle, Schwankungen der Anzahl der Fahrgäste bei
Verkehrsdiensten innerhalb und außerhalb der Hauptverkehrszei-
ten, Zug-Codes und Fahrpläne.

(6) Ein Mitgliedstaat kann in transparenter und nicht diskrimi-
nierender Weise eine auf höchstens fünf Jahre befristete, aber ver-
längerbare Ausnahme von der Anwendung der Bestimmungen
dieser Verordnung auf bestimmte Verkehrsdienste oder Fahrten
gewähren, weil ein erheblicher Teil des Verkehrsdienstes, der min-
destens einen planmäßigen Bahnhofshalt umfasst, außerhalb der
Gemeinschaft betrieben wird.

(7) Die Mitgliedstaaten setzen die Kommission von den gemäß
den Absätzen 4, 5 und 6 gewährten Ausnahmen in Kenntnis. Die
Kommission ergreift die geeigneten Maßnahmen, wenn sie der
Auffassung ist, dass eine solche Ausnahme nicht mit diesem Arti-
kel im Einklang steht. Spätestens bis zum 3. Dezember 2014 legt
die Kommission dem Europäischen Parlament und dem Rat einen
Bericht über die gemäß den Absätzen 4, 5 und 6 gewährten Aus-
nahmen vor.

(1) ABl. L 184 vom 17.7.1999, S. 23. Geändert durch den Beschluss
2006/512/EG (ABl. L 200 vom 22.7.2006, S. 11).

(2) ABl. L 143 vom 27.6.1995, S. 70. Zuletzt geändert durch die Richt-
linie 2004/49/EG des Europäischen Parlaments und des Rates
(ABl. L 164 vom 30.4.2004, S. 44).

(3) ABl. L 237 vom 24.8.1991, S. 25. Zuletzt geändert durch die Richt-
linie 2006/103/EG (ABl. L 363 vom 20.12.2006, S. 344).
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Artikel 3

Begriffsbestimmungen

Im Sinne dieser Verordnung bezeichnet der Ausdruck:

1. „Eisenbahnunternehmen“ ein Eisenbahnunternehmen im
Sinne des Artikels 2 der Richtlinie 2001/14/EG (1) sowie
jedes öffentlich-rechtliche oder private Unternehmen, dessen
Tätigkeit im Erbringen von Eisenbahnverkehrsleistungen zur
Beförderung von Gütern und/oder Personen besteht, wobei
dieses Unternehmen die Traktion sicherstellen muss; dies
schließt auch Unternehmen ein, die ausschließlich die
Traktionsleistung erbringen;

2. „Beförderer“ das vertragliche Eisenbahnunternehmen, mit
dem der Fahrgast den Beförderungsvertrag geschlossen hat,
oder eine Reihe aufeinanderfolgender Eisenbahnunter-
nehmen, die auf der Grundlage dieses Vertrags haften;

3. „ausführender Beförderer“ ein Eisenbahnunternehmen, das
mit dem Fahrgast den Beförderungsvertrag nicht geschlossen
hat, dem aber das vertragliche Eisenbahnunternehmen die
Durchführung der Beförderung auf der Schiene ganz oder
teilweise übertragen hat;

4. „Betreiber der Infrastruktur“ jede Einrichtung oder jedes
Unternehmen gemäß Artikel 3 der Richtlinie 91/440/EWG,
die bzw. das insbesondere für die Einrichtung und die Unter-
haltung der Fahrwege der Eisenbahn oder von Teilen davon
zuständig ist; dies kann auch den Betrieb der Steuerungs- und
Sicherheitssysteme der Infrastruktur einschließen; mit den bei
einem Netz oder einem Teilnetz wahrzunehmenden Aufga-
ben des Betreibers der Infrastruktur können verschiedene Ein-
richtungen oder Unternehmen betraut werden;

5. „Bahnhofsbetreiber“ eine Stelle in einem Mitgliedstaat, der die
Verantwortung für die Leitung eines Bahnhofes übertragen
wurde und bei der es sich um den Betreiber der Infrastruktur
handeln kann;

6. „Reiseveranstalter“ einen Veranstalter oder Vermittler, der
kein Eisenbahnunternehmen ist, im Sinne des Artikels 2
Nummern 2 und 3 der Richtlinie 90/314/EWG (2);

7. „Fahrkartenverkäufer“ jeden Vermittler von Eisenbahn-
verkehrsdiensten, der für ein Eisenbahnunternehmen oder für
eigene Rechnung Beförderungsverträge schließt und Fahrkar-
ten verkauft;

8. „Beförderungsvertrag“ einen Vertrag über die entgeltliche
oder unentgeltliche Beförderung zwischen einem Eisenbahn-
unternehmen oder einem Fahrkartenverkäufer und dem Fahr-
gast über die Durchführung einer oder mehrerer
Beförderungsleistungen;

9. „Buchung“ eine in Papierform oder elektronisch erteilte
Beförderungsberechtigung aufgrund einer zuvor bestätigten
personenbezogenen Beförderungsvereinbarung;

10. „Durchgangsfahrkarte“ eine oder mehrere Fahrkarten, die
einen Beförderungsvertrag für aufeinanderfolgende durch ein
oder mehrere Eisenbahnunternehmen erbrachte Eisenbahn-
verkehrsdienste belegen;

11. „inländischer Schienenpersonenverkehrsdienst“ einen
Schienenpersonenverkehrsdienst, bei dem keine Grenze eines
Mitgliedstaats überschritten wird;

12. „Verspätung“ die Zeitdifferenz zwischen der planmäßigen
Ankunftszeit des Fahrgasts gemäß dem veröffentlichten Fahr-
plan und dem Zeitpunkt seiner tatsächlichen oder erwarte-
ten Ankunft;

13. „Zeitfahrkarte“ eine für eine unbegrenzte Anzahl von Fahr-
ten gültige Fahrkarte, die es dem berechtigten Inhaber erlaubt,
auf einer bestimmten Strecke oder in einem bestimmten Netz
während eines festgelegten Zeitraums mit der Eisenbahn zu
reisen;

14. „rechnergestütztes Informations- und Buchungssystem für
den Eisenbahnverkehr“ ein rechnergestütztes System, das
Informationen über alle von Eisenbahnunternehmen angebo-
tenen Eisenbahnverkehrsdienste enthält; zu den im System
gespeicherten Informationen über Personenverkehrsdienste
gehören

a) die Fahrpläne der Personenverkehrsdienste;

b) die Verfügbarkeit von Plätzen auf Personenverkehrs-
diensten;

c) die Tarife und Sonderbedingungen;

d) die Zugänglichkeit der Züge für Personen mit Behinde-
rungen und Personen mit eingeschränkter Mobilität;

e) die Möglichkeiten zur Vornahme von Buchungen oder
zur Ausstellung von Fahrkarten oder Durchgangs-
fahrkarten, soweit einige oder alle dieser Möglichkeiten
Benutzern zur Verfügung gestellt werden;

15. „Person mit Behinderungen“ oder „Person mit eingeschränk-
ter Mobilität“ eine Person, deren Mobilität bei der Benutzung
von Beförderungsmitteln wegen einer körperlichen (sensori-
schen oder motorischen, dauerhaften oder zeitweiligen)
Behinderung, einer geistigen Behinderung oder Beeinträchti-
gung, wegen anderer Behinderungen oder aufgrund des
Alters eingeschränkt ist und deren Zustand angemessene
Unterstützung und eine Anpassung der für alle Fahrgäste
bereitgestellten Dienstleistungen an die besonderen Bedürf-
nisse dieser Person erfordert;

16. „Allgemeine Beförderungsbedingungen“ die in Form von All-
gemeinen Geschäftsbedingungen oder Tarifen in jedem Mit-
gliedstaat rechtsgültigen Bedingungen des Beförderers, die
mit Abschluss des Beförderungsvertrages dessen Bestandteil
geworden sind;

17. „Fahrzeug“ Kraftfahrzeuge oder Anhänger, die aus Anlass
einer Personenbeförderung befördert werden.

(1) Richtlinie 2001/14/EG des Europäischen Parlaments und des Rates
vom 26. Februar 2001 über die Zuweisung von Fahrwegkapazität der
Eisenbahn und die Erhebung von Entgelten für die Nutzung von
Eisenbahninfrastruktur (ABl. L 75 vom 15.3.2001, S. 29). Zuletzt
geändert durch die Richtlinie 2004/49/EG.

(2) Richtlinie 90/314/EWG des Rates vom 13. Juni 1990 über Pauschal-
reisen (ABl. L 158 vom 23.6.1990, S. 59).
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KAPITEL II

BEFÖRDERUNGSVERTRAG, INFORMATIONEN UND
FAHRKARTEN

Artikel 4

Beförderungsvertrag

Vorbehaltlich der Bestimmungen dieses Kapitels unterliegen der
Abschluss und die Ausführung eines Beförderungsvertrags sowie
die Bereitstellung von Informationen und Fahrkarten den Bestim-
mungen in Anhang I Titel II und III.

Artikel 5

Fahrräder

Die Eisenbahnunternehmen ermöglichen den Fahrgästen die Mit-
nahme von Fahrrädern im Zug, gegebenenfalls gegen Entgelt,
wenn sie leicht zu handhaben sind, dies den betreffenden
Schienenverkehrsdienst nicht beeinträchtigt und in den Fahrzeu-
gen möglich ist.

Artikel 6

Ausschluss des Rechtsverzichts und der
Rechtsbeschränkung

(1) Die Verpflichtungen gegenüber Fahrgästen gemäß dieser
Verordnung dürfen — insbesondere durch abweichende oder ein-
schränkende Bestimmungen im Beförderungsvertrag — nicht ein-
geschränkt oder ausgeschlossen werden.

(2) Die Eisenbahnunternehmen können Vertragsbedingungen
anbieten, die für den Fahrgast günstiger sind als die in dieser Ver-
ordnung festgelegten Bedingungen.

Artikel 7

Informationspflicht betreffend die Einstellung von
Schienenverkehrsdiensten

Eisenbahnunternehmen oder gegebenenfalls die für einen gemein-
wirtschaftlichen Vertrag zuständigen Behörden veröffentlichen
Beschlüsse über die Einstellung von Schienenverkehrsdiensten auf
angemessenem Wege vor deren Umsetzung.

Artikel 8

Reiseinformationen

(1) Unbeschadet des Artikels 10 erteilen die Eisenbahnunter-
nehmen und die Fahrkartenverkäufer, die für ein oder mehrere
Eisenbahnunternehmen Beförderungsverträge anbieten, dem
Fahrgast auf Anfrage mindestens die in Anhang II Teil I genann-
ten Informationen zu den Fahrten, für die das betreffende
Eisenbahnunternehmen einen Beförderungsvertrag anbietet.
Fahrkartenverkäufer, die für eigene Rechnung Beförderungs-
verträge anbieten, und Reiseveranstalter erteilen diese Informati-
onen, soweit sie verfügbar sind.

(2) Die Eisenbahnunternehmen erteilen dem Fahrgast wäh-
rend der Fahrt mindestens die in Anhang II Teil II genannten
Informationen.

(3) Die Informationen nach den Absätzen 1 und 2 sind in der
am besten geeigneten Form zu erteilen. Dabei wird den Bedürf-
nissen von Menschen mit einer Gehör- und/oder Sehbeeinträch-
tigung besondere Aufmerksamkeit gewidmet.

Artikel 9

Verfügbarkeit von Fahrkarten, Durchgangsfahrkarten und
Buchungen

(1) Die Eisenbahnunternehmen und die Fahrkartenverkäufer
bieten, soweit verfügbar, Fahrkarten, Durchgangsfahrkarten und
Buchungen an.

(2) Unbeschadet des Absatzes 4 bieten die Eisenbahnunter-
nehmen dem Fahrgast über mindestens einen der folgenden
Vertriebswege Fahrkarten an:

a) an Fahrkartenschaltern oder Fahrkartenautomaten,

b) über das Telefon, das Internet oder jede andere in weitem
Umfang verfügbare Informationstechnik,

c) in den Zügen.

(3) Unbeschadet der Absätze 4 und 5 bieten die Eisenbahn-
unternehmen für im Rahmen gemeinwirtschaftlicher Verträge
geleistete Verkehrsdienste über mindestens einen der folgenden
Vertriebswege Fahrkarten an:

a) an Fahrkartenschaltern oder Fahrkartenautomaten,

b) in den Zügen.

(4) Die Eisenbahnunternehmen bieten die Möglichkeit an,
Fahrkarten für den jeweiligen Verkehrsdienst im Zug zu erhalten,
sofern dies nicht aus Gründen der Sicherheit, der Betrugs-
bekämpfung, der Reservierungspflicht oder aus vertretbaren kom-
merziellen Gründen eingeschränkt oder abgelehnt wird.

(5) Ist im Abfahrtsbahnhof kein Fahrkartenschalter oder Fahr-
kartenautomat vorhanden, so werden die Fahrgäste im Bahnhof
unterrichtet über

a) die Möglichkeit, telefonisch, über das Internet oder im Zug
eine Fahrkarte zu erwerben, und über die dafür geltenden
Verfahren,

b) den nächsten Bahnhof oder sonstigen Ort, an dem Fahrkar-
tenschalter und/oder Fahrkartenautomaten zur Verfügung
stehen.

Artikel 10

Reiseinformations- und Buchungssysteme

(1) Zur Erteilung von Informationen und zur Ausgabe von
Fahrkarten gemäß dieser Verordnung nutzen die Eisenbahnunter-
nehmen und die Fahrkartenverkäufer das rechnergestützte
Informations- und Buchungssystem für den Eisenbahnverkehr,
das nach den in diesem Artikel genannten Verfahren eingerichtet
wird.
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(2) Die Technischen Spezifikationen für die Interoperabilität
(TSI) gemäß der Richtlinie 2001/16/EG werden für die Zwecke
dieser Verordnung angewendet.

(3) Die Kommission erlässt bis zum 3. Dezember 2010 auf
Vorschlag der Europäischen Eisenbahnagentur die TSI zu den
Telematikanwendungen für Fahrgäste. Diese TSI ermöglichen die
Erteilung der in Anhang II genannten Informationen und die Aus-
gabe von Fahrkarten gemäß dieser Verordnung.

(4) Die Eisenbahnunternehmen passen ihr rechnergestütztes
Informations- und Buchungssystem für den Eisenbahnverkehr
gemäß den in den TSI dargelegten Erfordernissen entsprechend
einem in den TSI enthaltenen Einführungsplan an.

(5) Vorbehaltlich der Richtlinie 95/46/EG dürfen die Eisen-
bahnunternehmen und die Fahrkartenverkäufer keine perso-
nenbezogenen Informationen über Einzelbuchungen an
andere Eisenbahnunternehmen und/oder Fahrkartenverkäufer
weitergeben.

KAPITEL III

HAFTUNG VON EISENBAHNUNTERNEHMEN FÜR FAHRGÄSTE
UND DEREN GEPÄCK

Artikel 11

Haftung für Fahrgäste und Gepäck

Vorbehaltlich der Bestimmungen dieses Kapitels und unbescha-
det geltender nationaler Rechtsvorschriften, die Fahrgästen wei-
tergehenden Schadensersatz gewähren, ist die Haftung von
Eisenbahnunternehmen in Bezug auf Fahrgäste und deren Gepäck
in Anhang I Titel IV Kapitel I, III und IV sowie Titel VI und Titel VII
geregelt.

Artikel 12

Versicherung

(1) Die in Artikel 9 der Richtlinie 95/18/EG festgelegte Pflicht
bezüglich der Haftung für Fahrgäste ist als Pflicht eines Eisenbahn-
unternehmens zu verstehen, ausreichend versichert zu sein oder
gleichwertige Vorkehrungen getroffen zu haben, um seine Haf-
tung aufgrund dieser Verordnung zu decken.

(2) Die Kommission legt dem Europäischen Parlament und
dem Rat bis zum3. Dezember 2010 einen Bericht über die Fest-
setzung einer Mindestversicherungssumme für Eisenbahnunter-
nehmen vor. Diesem Bericht werden gegebenenfalls geeignete
Vorschläge oder Empfehlungen beigefügt.

Artikel 13

Vorschuss

(1) Wird ein Fahrgast getötet oder verletzt, so zahlt das gemäß
Anhang I Artikel 26 Absatz 5 haftende Eisenbahnunternehmen
unverzüglich, spätestens jedoch fünfzehn Tage nach der Feststel-
lung der Identität der entschädigungsberechtigten natürlichen
Person einen Vorschuss zur Deckung der unmittelbaren wirt-
schaftlichen Bedürfnisse, und zwar im Verhältnis zur Schwere des
erlittenen Schadens.

(2) Unbeschadet des Absatzes 1 beläuft sich dieser Vorschuss
im Todesfall auf einen Betrag von mindestens 21 000 EUR je
Fahrgast.

(3) Der Vorschuss stellt keine Haftungsanerkennung dar und
kann mit später auf der Grundlage dieser Verordnung gezahlten
Beträgen verrechnet werden; er kann jedoch nur in den Fällen, in
denen der Schaden durch Vorsatz oder Fahrlässigkeit des Fahr-
gasts verursacht wurde, oder in denen die Person, die den Vor-
schuss erhalten hat, keinen Entschädigungsanspruch hatte,
zurückgefordert werden.

Artikel 14

Bestreiten der Haftung

Selbst wenn das Eisenbahnunternehmen bestreitet, für Personen-
schäden, die einem von ihm beförderten Fahrgast entstanden sind,
zu haften, unternimmt es alle zumutbaren Bemühungen zur
Unterstützung eines Fahrgastes, der gegenüber Dritten
Schadensersatzansprüche geltend macht.

KAPITEL IV

VERSPÄTUNGEN, VERPASSTE ANSCHLÜSSE UND
ZUGAUSFÄLLE

Artikel 15

Haftung für Verspätungen, verpasste Anschlüsse und
Zugausfälle

Vorbehaltlich der Bestimmungen dieses Kapitels ist die Haftung
der Eisenbahnunternehmen für Verspätungen, verpasste
Anschlüsse und Zugausfälle in Anhang I Titel IV Kapitel II
geregelt.

Artikel 16

Erstattung oder Weiterreise mit geänderter
Streckenführung

Muss vernünftigerweise davon ausgegangen werden, dass bei
Ankunft am Zielort gemäß Beförderungsvertrag die Verspätung
mehr als 60 Minuten betragen wird, so hat der Fahrgast unver-
züglich die Wahl zwischen

a) der Erstattung des vollen Fahrpreises unter den Bedingungen,
zu denen er entrichtet wurde, für den Teil oder die Teile der
Fahrt, die nicht durchgeführt wurden, und für den Teil oder
die Teile, die bereits durchgeführt wurden, wenn die Fahrt
nach den ursprünglichen Reiseplänen des Fahrgasts sinnlos
geworden ist, gegebenenfalls zusammen mit einer Rückfahrt
zum ersten Ausgangspunkt bei nächster Gelegenheit. Die
Erstattung erfolgt unter denselben Bedingungen wie die Ent-
schädigung nach Artikel 17;

b) der Fortsetzung der Fahrt oder der Weiterreise mit geänder-
ter Streckenführung unter vergleichbaren Beförderungsbe-
dingungen bis zum Zielort bei nächster Gelegenheit; oder

c) der Fortsetzung der Fahrt oder der Weiterreise mit geänder-
ter Streckenführung unter vergleichbaren Beförderungsbe-
dingungen bis zum Zielort zu einem späteren Zeitpunkt nach
Wahl des Fahrgasts.
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Artikel 17

Fahrpreisentschädigung

(1) Ohne das Recht auf Beförderung zu verlieren, kann ein
Fahrgast bei Verspätungen vom Eisenbahnunternehmen eine
Fahrpreisentschädigung verlangen, wenn er zwischen dem auf der
Fahrkarte angegebenen Abfahrts- und Zielort eine Verspätung
erleidet, für die keine Fahrpreiserstattung nach Artikel 16 erfolgt
ist. Die Mindestentschädigung bei Verspätungen beträgt

a) 25 % des Preises der Fahrkarte bei einer Verspätung von 60
bis 119 Minuten;

b) 50 % des Preises der Fahrkarte ab einer Verspätung von
120 Minuten.

Fahrgäste, die eine Zeitfahrkarte besitzen und denen während der
Gültigkeitsdauer ihrer Zeitfahrkarte wiederholt Verspätungen
oder Zugausfälle widerfahren, können angemessene Entschädi-
gung gemäß den Entschädigungsbedingungen des Eisenbahn-
unternehmens verlangen. In den Entschädigungsbedingungen
werden die Kriterien zur Bestimmung der Verspätung und für die
Berechnung der Entschädigung festgelegt.

Die Entschädigung für eine Verspätung wird im Verhältnis zu
dem Preis berechnet, den der Fahrgast für den verspäteten
Verkehrsdienst tatsächlich entrichtet hat.

Wurde der Beförderungsvertrag für eine Hin- und Rückfahrt abge-
schlossen, so wird die Entschädigung für eine entweder auf der
Hin- oder auf der Rückfahrt aufgetretene Verspätung auf der
Grundlage des halben entrichteten Fahrpreises berechnet. In glei-
cher Weise wird der Preis für einen verspäteten Verkehrsdienst,
der im Rahmen eines sonstigen Beförderungsvertrags mit mehre-
ren aufeinanderfolgenden Teilstrecken angeboten wird, anteilig
zum vollen Preis berechnet.

Verspätungen, für die das Eisenbahnunternehmen nachweisen
kann, dass sie außerhalb des räumlichen Geltungsbereichs des
Vertrags zur Gründung der Europäischen Gemeinschaft eingetre-
ten sind, werden bei der Berechnung der Verspätungsdauer nicht
berücksichtigt.

(2) Die Zahlung der Entschädigung erfolgt innerhalb von
einem Monat nach Einreichung des Antrags auf Entschädigung.
Die Entschädigung kann in Form von Gutscheinen und/oder
anderen Leistungen erfolgen, sofern deren Bedingungen (insbe-
sondere bezüglich des Gültigkeitszeitraums und des Zielorts) fle-
xibel sind. Die Entschädigung erfolgt auf Wunsch des Fahrgasts in
Form eines Geldbetrags.

(3) Der Entschädigungsbetrag darf nicht um Kosten der
Finanztransaktion wie Gebühren, Telefonkosten oder Porti
gekürzt werden. Die Eisenbahnunternehmen dürfen Mindestbe-
träge festlegen, unterhalb deren keine Entschädigungszahlungen
vorgenommen werden. Dieser Mindestbetrag darf höchstens
4 EUR betragen.

(4) Der Fahrgast hat keinen Anspruch auf Entschädigung,
wenn er bereits vor dem Kauf der Fahrkarte über eine Verspätung
informiert wurde oder wenn bei seiner Ankunft am Zielort eine
Verspätung aufgrund der Fortsetzung der Reise mit einem ande-
ren Verkehrsdienst oder mit geänderter Streckenführung weniger
als 60 Minuten beträgt.

Artikel 18

Hilfeleistung

(1) Bei einer Verspätung bei der Abfahrt oder der Ankunft sind
die Fahrgäste durch das Eisenbahnunternehmen oder den
Bahnhofsbetreiber über die Situation und die geschätzte Abfahrts-
und Ankunftszeit zu unterrichten, sobald diese Informationen zur
Verfügung stehen.

(2) Bei einer Verspätung nach Absatz 1 von mehr als 60 Minu-
ten ist den Fahrgästen Folgendes kostenlos anzubieten:

a) Mahlzeiten und Erfrischungen in angemessenem Verhältnis
zur Wartezeit, sofern sie im Zug oder im Bahnhof verfügbar
oder vernünftigerweise lieferbar sind;

b) die Unterbringung in einem Hotel oder einer anderweitigen
Unterkunft und die Beförderung zwischen dem Bahnhof und
der Unterkunft in Fällen, in denen ein Aufenthalt von einer
oder mehreren Nächten notwendig wird oder ein zusätzli-
cher Aufenthalt notwendig wird, sofern dies praktisch durch-
führbar ist;

c) ist der Zug auf der Strecke blockiert, die Beförderung vom
Zug zum Bahnhof, zu einem alternativen Abfahrtsort oder
zum Zielort des Verkehrsdienstes, sofern dies praktisch
durchführbar ist.

(3) Besteht keine Möglichkeit zur Fortsetzung eines Verkehrs-
dienstes mehr, so organisiert das Eisenbahnunternehmen so rasch
wie möglich einen alternativen Beförderungsdienst für die
Fahrgäste.

(4) Die Eisenbahnunternehmen haben auf Anfrage des Fahr-
gasts auf der Fahrkarte im jeweiligen Fall zu bestätigen, dass der
Verkehrsdienst verspätet war, zum Verpassen eines Anschlusses
geführt hat oder ausgefallen ist.

(5) Bei der Anwendung der Absätze 1, 2 und 3 richten die
Eisenbahnunternehmen besonderes Augenmerk auf die Bedürf-
nisse von Personen mit Behinderungen und Personen mit einge-
schränkter Mobilität sowie etwaigen Begleitpersonen.

KAPITEL V

PERSONEN MIT BEHINDERUNGEN UND PERSONEN MIT
EINGESCHRÄNKTER MOBILITÄT

Artikel 19

Anspruch auf Beförderung

(1) Die Eisenbahnunternehmen und die Bahnhofsbetreiber
stellen unter aktiver Beteiligung der Vertretungsorganisationen
von Personenmit Behinderungen und Personenmit eingeschränk-
ter Mobilität nicht diskriminierende Zugangsregeln für die
Beförderung von Personen mit Behinderungen und Personen
mit eingeschränkter Mobilität auf.
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(2) Buchungen und Fahrkarten werden für Personenmit Behin-
derungen und Personen mit eingeschränkter Mobilität ohne Auf-
preis angeboten. Ein Eisenbahnunternehmen, Fahrkartenverkäufer
oder Reiseveranstalter darf sich nicht weigern, eine Buchung einer
Personmit einer Behinderung oder einer Personmit eingeschränk-
ter Mobilität zu akzeptieren oder ihr eine Fahrkarte auszustellen,
oder verlangen, dass sie von einer anderen Person begleitet wird,
es sei denn, dies ist unbedingt erforderlich, um den in Absatz 1
genannten Zugangsregeln nachzukommen.

Artikel 20

Information von Personen mit Behinderungen und
Personen mit eingeschränkter Mobilität

(1) Auf Anfrage informieren die Eisenbahnunternehmen, die
Fahrkatenverkäufer oder die Reiseveranstalter Personen mit
Behinderungen und Personen mit eingeschränkter Mobilität über
die Zugänglichkeit der Eisenbahnverkehrsdienste und die Bedin-
gungen für den Zugang zu den Fahrzeugen gemäß den in Arti-
kel 19 Absatz 1 genannten Zugangsregeln und informieren die
Personen mit Behinderungen oder die Personen mit eingeschränk-
ter Mobilität über die Ausstattung der Fahrzeuge.

(2) Macht ein Eisenbahnunternehmen, Fahrkartenverkäufer
und/oder Reiseveranstalter von der Ausnahmeregelung nach Arti-
kel 19 Absatz 2 Gebrauch, so informiert es/er die betroffene Per-
son mit einer Behinderung oder Person mit eingeschränkter
Mobilität auf Anfrage innerhalb von fünf Werktagen nach der
Ablehnung einer Buchung oder der Ausstellung eines Fahrscheins
oder der Auflage, von einer anderen Person begleitet zu werden,
schriftlich über die entsprechenden Gründe.

Artikel 21

Zugänglichkeit

(1) Die Eisenbahnunternehmen und Bahnhofsbetreiber sorgen
durch Einhaltung der TSI für Personen mit eingeschränkter Mobi-
lität dafür, dass die Bahnhöfe, die Bahnsteige, die Fahrzeuge und
andere Einrichtungen für Personen mit Behinderungen und Per-
sonen mit eingeschränkter Mobilität zugänglich sind.

(2) Ist ein Zug oder ein Bahnhof nicht mit Personal ausgestat-
tet, bemühen sich die Eisenbahnunternehmen und die Bahnhofs-
betreiber nach besten Kräften, Personen mit Behinderungen und
Personen mit eingeschränkter Mobilität die Fahrt mit dem Zug zu
ermöglichen.

Artikel 22

Hilfeleistung an Bahnhöfen

(1) Unbeschadet der Zugangsregeln nach Artikel 19 Absatz 1
hat der Bahnhofsbetreiber bei Abfahrt, Umsteigen oder Ankunft
einer Person mit einer Behinderung oder einer Person mit einge-
schränkter Mobilität in einem mit Personal ausgestatteten Bahn-
hof für kostenlose Hilfeleistung in einer Weise zu sorgen, dass die
Person in den abfahrenden Verkehrsdienst einsteigen, zum
Anschlussverkehrsdienst umsteigen und aus dem ankommenden
Verkehrsdienst aussteigen kann, für den sie eine Fahrkarte
erworben hat.

(2) Die Mitgliedstaaten können für Personen, die einen
Verkehrsdienst nutzen, der Gegenstand eines im Einklang mit
dem Gemeinschaftsrecht geschlossenen gemeinwirtschaftlichen
Vertrags ist, eine Ausnahme von Absatz 1 vorsehen, sofern die
zuständige Behörde alternative Einrichtungen geschaffen oder
Regelungen getroffen hat, die eine gleichwertige oder bessere
Zugangsmöglichkeit zu den Beförderungsdiensten sicherstellen.

(3) In einem nicht mit Personal ausgestatteten Bahnhof stellen
das Eisenbahnunternehmen und der Bahnhofsbetreiber sicher,
dass unter Beachtung der in Artikel 19 Absatz 1 genannten
Zugangsregeln leicht zugängliche Informationen über die nächst-
gelegenen mit Personal ausgestatteten Bahnhöfe und über direkt
verfügbare Hilfeleistungen für Personen mit Behinderungen oder
Personen mit eingeschränkter Mobilität angezeigt werden.

Artikel 23

Hilfeleistung im Zug

Unbeschadet der Zugangsregeln nach Artikel 19 Absatz 1 haben
Eisenbahnunternehmen Personen mit Behinderungen und Perso-
nen mit eingeschränkter Mobilität im Zug und während des Ein-
und Aussteigens kostenlos Hilfe zu leisten.

Für die Zwecke dieses Artikels gelten als Hilfeleistung im Zug die
Bemühungen um Hilfe nach besten Kräften, die einer Person mit
einer Behinderung oder einer Person mit eingeschränkter Mobili-
tät geleistet wird, damit diese im Zug Zugang zu denselben
Dienstleistungen hat wie die anderen Fahrgäste, wenn die Person
aufgrund ihrer Behinderung oder der Einschränkung ihrer Mobi-
lität nicht in der Lage ist, diese Dienstleistung ohne fremde Hilfe
und gefahrlos in Anspruch zu nehmen.

Artikel 24

Voraussetzungen für das Erbringen von Hilfeleistungen

Die Eisenbahnunternehmen, Bahnhofsbetreiber, Fahrkarten-
verkäufer und Reiseveranstalter arbeiten nach Maßgabe der Arti-
kel 22 und 23 und der nachstehenden Buchstaben bei der
Hilfeleistung für Personen mit Behinderungen und Personen mit
eingeschränkter Mobilität zusammen:

a) Die Hilfeleistung wird unter der Voraussetzung erbracht, dass
der Hilfsbedarf einer Person dem Eisenbahnunternehmen,
dem Bahnhofsbetreiber oder dem Fahrkartenverkäufer oder
dem Reiseveranstalter, bei dem die Fahrkarte erworben
wurde, spätestens 48 Stunden vor dem Zeitpunkt, zu dem
die Hilfeleistung benötigt wird, gemeldet wurde. Im Falle
einer Mehrfahrtenkarte ist eine einzige Meldung ausreichend,
sofern geeignete Informationen über den Zeitplan für die
nachfolgenden Fahrten vorgelegt werden.

b) Die Eisenbahnunternehmen, Bahnhofsbetreiber, Fahrkarten-
verkäufer oder Reiseveranstalter ergreifen alle erforderlichen
Maßnahmen, um Meldungen des Hilfsbedarfs entgegenneh-
men zu können.

c) Ist keine Meldung nach Buchstabe a erfolgt, so bemühen sich
das Eisenbahnunternehmen und der Bahnhofsbetreiber nach
besten Kräften, die Hilfeleistung so zu erbringen, dass die Per-
son mit einer Behinderung oder die Person mit eingeschränk-
ter Mobilität ihre Reise durchführen kann.
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d) Unbeschadet der Zuständigkeiten anderer Einrichtungen für
Bereiche, die außerhalb des Bahnhofsgeländes liegen, legt der
Bahnhofsbetreiber oder eine andere befugte Person Punkte
innerhalb und außerhalb des Bahnhofs fest, an denen Perso-
nen mit Behinderungen und Personen mit eingeschränkter
Mobilität ihre Ankunft am Bahnhof melden und gegebenen-
falls Hilfe anfordern können.

e) Eine Hilfeleistung wird dann erbracht, wenn die Person mit
einer Behinderung oder die Person mit eingeschränkter Mobi-
lität sich zu dem von dem die Hilfeleistung erbringenden
Eisenbahnunternehmen oder Bahnhofsbetreiber festgelegten
Zeitpunkt an dem festgelegten Ort einfindet. Der festgelegte
Zeitpunkt darf höchstens 60 Minuten vor der fahrplanmäßi-
gen Abfahrtzeit oder vor dem Zeitpunkt liegen, zu dem alle
Fahrgäste ersucht werden, anwesend zu sein. Wenn kein Zeit-
punkt festgelegt wurde, zu dem die Person mit einer Behin-
derung oder die Person mit eingeschränkter Mobilität sich
einfinden soll, hat sich diese spätestens 30 Minuten vor der
fahrplanmäßigen Abfahrtzeit oder vor dem Zeitpunkt, zu
dem alle Fahrgäste ersucht werden, anwesend zu sein, an dem
festgelegten Ort einzufinden.

Artikel 25

Entschädigung für Mobilitätshilfen oder sonstige spezielle
Ausrüstungen

Haftet das Eisenbahnunternehmen für den vollständigen oder teil-
weisen Verlust oder die Beschädigung von Mobilitätshilfen oder
sonstigen speziellen Ausrüstungen, die von Personen mit Behin-
derungen oder Personen mit eingeschränkter Mobilität verwen-
det werden, so gilt keine Haftungsobergrenze.

KAPITEL VI

SICHERHEIT, BESCHWERDEN UND QUALITÄT DER
VERKEHRSDIENSTE

Artikel 26

Persönliche Sicherheit der Fahrgäste

Im Einvernehmen mit den staatlichen Stellen ergreifen das
Eisenbahnunternehmen, der Betreiber der Infrastruktur und der
Bahnhofsbetreiber in ihrem jeweiligen Zuständigkeitsbereich
geeignete Maßnahmen, um die persönliche Sicherheit der Fahr-
gäste in den Bahnhöfen und in den Zügen zu gewährleisten und
Risikomanagement zu betreiben, und passen diese Maßnahmen
an das von den staatlichen Stellen festgelegte Sicherheitsniveau
an. Sie arbeiten zusammen und tauschen Informationen über
bewährte Verfahren zur Verhinderung von Handlungen aus, die
das Sicherheitsniveau beeinträchtigen können.

Artikel 27

Beschwerden

(1) Die Eisenbahnunternehmen richten ein Verfahren zur
Beschwerdebearbeitung im Zusammenhang mit den in dieser Ver-
ordnung festgelegten Rechten und Pflichten ein. Sie machen den
Fahrgästen in weitem Umfang bekannt, wie diese mit der
Beschwerdestelle in Verbindung treten können und welche Spra-
chen ihre Arbeitssprachen sind.

(2) Der Fahrgast kann seine Beschwerde bei jedem beteiligten
Eisenbahnunternehmen einreichen. Der Adressat der Beschwerde
gibt innerhalb eines Monats eine mit Gründen versehene Antwort
oder teilt — in begründeten Fällen — dem Fahrgast mit, wann
innerhalb eines Zeitraums von höchstens drei Monaten ab dem
Tag, an dem die Beschwerde vorgebracht wurde, mit einer Ant-
wort zu rechnen ist.

(3) Das Eisenbahnunternehmen veröffentlicht in seinem in
Artikel 28 genannten jährlichen Geschäftsbericht die Zahl und die
Art der eingegangenen und der bearbeiteten Beschwerden, die
Beantwortungsdauer und durchgeführte Abhilfemaßnahmen.

Artikel 28

Dienstqualitätsnormen

(1) Die Eisenbahnunternehmen legen Dienstqualitätsnormen
fest und wenden ein Qualitätsmanagementsystem zur Aufrecht-
erhaltung der Dienstqualität an. Die Dienstqualitätsnormen haben
mindestens die in Anhang III aufgeführten Bereiche abzudecken.

(2) Die Eisenbahnunternehmen überwachen die eigene
Leistung anhand der Dienstqualitätsnormen. Die Eisenbahnunter-
nehmen veröffentlichen jährlich zusammen mit ihrem Geschäfts-
bericht einen Bericht über die erreichte Dienstqualität. Die
Berichte über die Dienstqualität sind auf den Internetseiten der
Eisenbahnunternehmen zu veröffentlichen. Sie werden ferner
über die Internetseite der Europäischen Eisenbahnagentur zugäng-
lich gemacht.

KAPITEL VII

INFORMATION UND DURCHSETZUNG

Artikel 29

Information der Fahrgäste über ihre Rechte

(1) Beim Verkauf von Eisenbahnfahrkarten informieren
Eisenbahnunternehmen, Bahnhofsbetreiber und Reiseveranstalter
die Fahrgäste über ihre aus dieser Verordnung erwachsenden
Rechte und Pflichten. Um dieser Informationspflicht nachzukom-
men, können die Eisenbahnunternehmen, Bahnhofsbetreiber und
Reiseveranstalter eine Zusammenfassung der Bestimmungen die-
ser Verordnung verwenden, die die Kommission in allen Amts-
sprachen der Organe der Europäischen Union erstellt und ihnen
zur Verfügung stellt.

(2) Eisenbahnunternehmen und Bahnhofsbetreiber unterrich-
ten die Fahrgäste im Bahnhof und im Zug angemessen über die
Kontaktdaten der gemäß Artikel 30 von den Mitgliedstaaten
benannten Stelle oder Stellen.

Artikel 30

Durchsetzung

(1) Jeder Mitgliedstaat benennt eine oder mehrere für die
Durchsetzung dieser Verordnung zuständige Stellen. Jede dieser
Stellen ergreift die notwendigen Maßnahmen, um sicherzustellen,
dass die Rechte der Fahrgäste gewahrt werden.
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Jede Stelle ist in Aufbau, Finanzierung, Rechtsstruktur und Ent-
scheidungsfindung von den Betreibern der Infrastruktur, den Ent-
gelt erhebenden Stellen, den Zuweisungsstellen und den
Eisenbahnunternehmen unabhängig.

Die Mitgliedstaaten teilen der Kommission die gemäß diesem
Absatz benannte Stelle oder benannten Stellen und ihre jeweili-
gen Zuständigkeiten mit.

(2) Jeder Fahrgast kann bei der geeigneten nach Absatz 1
benannten Stelle oder jeder anderen geeigneten von einem Mit-
gliedstaat benannten Stelle Beschwerde über einen mutmaßlichen
Verstoß gegen diese Verordnung einreichen.

Artikel 31

Zusammenarbeit der Durchsetzungsstellen

Die in Artikel 30 genannten Durchsetzungsstellen tauschen Infor-
mationen über ihre Arbeit und Entscheidungsgrundsätze und
-praktiken aus, um die Entscheidungsgrundsätze gemeinschafts-
weit zu koordinieren. Die Kommission unterstützt sie bei dieser
Aufgabe.

KAPITEL VIII

SCHLUSSBESTIMMUNGEN

Artikel 32

Sanktionen

Die Mitgliedstaaten legen für Verstöße gegen diese Verordnung
Sanktionen fest und treffen die zu ihrer Anwendung erforderli-
chen Maßnahmen. Die Sanktionen müssen wirksam, verhältnis-
mäßig und abschreckend sein. Die Mitgliedstaaten teilen der
Kommission diese Vorschriften und Maßnahmen bis zum 3. Juni
2010 mit und melden ihr spätere Änderungen unverzüglich.

Artikel 33

Anhänge

Die Maßnahmen zur Änderung nicht wesentlicher Bestimmungen
dieser Verordnung durch Änderung der Anhänge dieser Verord-
nung, mit Ausnahme des Anhangs I, werden nach dem in Arti-
kel 35 Absatz 2 genannten Regelungsverfahren mit Kontrolle
erlassen.

Artikel 34

Änderungsbestimmungen

(1) Die zur Durchführung der Artikel 2, 10 und 12 erforder-
lichen Maßnahmen zur Änderung nicht wesentlicher Bestimmun-
gen dieser Verordnung durch Ergänzung werden nach dem in
Artikel 35 Absatz 2 genannten Regelungsverfahren mit Kontrolle
erlassen.

(2) Die Maßnahmen zur Änderung nicht wesentlicher Bestim-
mungen dieser Verordnung durch inflationsbezogene Anpassung
der in ihr genannten Beträge, mit Ausnahme der Beträge in
Anhang I, werden nach dem in Artikel 35 Absatz 2 genannten
Regelungsverfahren mit Kontrolle erlassen.

Artikel 35

Ausschussverfahren

(1) Die Kommission wird von dem in Artikel 11a der Richtli-
nie 91/440/EWG eingesetzten Ausschuss unterstützt.

(2) Wird auf diesen Absatz Bezug genommen, so gelten Arti-
kel 5a Absätze 1 bis 4 und Artikel 7 des Beschlusses 1999/468/EG
unter Beachtung von dessen Artikel 8.

Artikel 36

Berichterstattung

Die Kommission erstattet dem Europäischen Parlament und dem
Rat bis zum 3. Dezember 2012 über die Durchführung der Ver-
ordnung und deren Ergebnis, insbesondere bezüglich der Dienst-
qualitätsnormen, Bericht.

Dem Bericht werden die gemäß dieser Verordnung sowie gemäß
Artikel 10b der Richtlinie 91/440/EWG erteilten Informationen
zugrunde gelegt. Erforderlichenfalls werden dem Bericht geeignete
Vorschläge beigefügt.

Artikel 37

Inkrafttreten

Diese Verordnung tritt 24 Monate nach ihrer Veröffentlichung im
Amtsblatt der Europäischen Union in Kraft.

Diese Verordnung ist in allen ihren Teilen verbindlich und gilt unmittelbar in jedem Mitgliedstaat.

Geschehen zu Straßburg am 23. Oktober 2007.

Im Namen des Europäischen
Der Präsident
H.-G. PÖTTERING

Parlaments Im Namen des Rates
Der Präsident

M. LOBO ANTUNES
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ANHANG I

Auszug aus den einheitlichen Rechtsvorschriften für den Vertrag über die internationale Eisenbahnbeförderung
von Personen und Gepäck (CIV)

Anhang A

zum Übereinkommen über den internationalen Eisenbahnverkehr (COTIF) vom 9. Mai 1980, geändert durch
das Protokoll vom 3. Juni 1999 betreffend die Änderung des Übereinkommens über den internationalen

Eisenbahnverkehr

TITEL II

ABSCHLUSS UND AUSFÜHRUNG DES BEFÖRDERUNGSVERTRAGES

Artikel 6

Beförderungsvertrag

(1) Durch den Beförderungsvertrag wird der Beförderer verpflichtet, den Reisenden sowie gegebenenfalls Reisegepäck und
Fahrzeuge zum Bestimmungsort zu befördern und das Reisegepäck und die Fahrzeuge am Bestimmungsort auszuliefern.

(2) Der Beförderungsvertrag ist in einem oder mehreren Beförderungsausweisen festzuhalten, die dem Reisenden auszu-
händigen sind. Unbeschadet des Artikels 9 berührt jedoch das Fehlen, die Mangelhaftigkeit oder der Verlust des Beförderungs-
ausweises weder den Bestand noch die Gültigkeit des Vertrags, der weiterhin diesen Einheitlichen Rechtsvorschriften
unterliegt.

(3) Der Beförderungsausweis dient bis zum Beweis des Gegenteils als Nachweis für den Abschluss und den Inhalt des
Beförderungsvertrages.

Artikel 7

Beförderungsausweis

(1) Die Allgemeinen Beförderungsbedingungen bestimmen Form und Inhalt der Beförderungsausweise sowie die Spra-
che und die Schriftzeichen, die beim Druck und beim Ausfüllen zu verwenden sind.

(2) In den Beförderungsausweis sind mindestens einzutragen:

a) der Beförderer oder die Beförderer;

b) die Angabe, dass die Beförderung auch bei einer gegenteiligen Abmachung diesen Einheitlichen Rechtsvorschriften
unterliegt; dies kann durch die Abkürzung CIV geschehen;

c) jede andere Angabe, die notwendig ist, Abschluss und Inhalt des Beförderungsvertrages zu beweisen, und die es dem
Reisenden erlaubt, die Rechte aus diesem Vertrag geltend zu machen.

(3) Der Reisende hat sich bei der Entgegennahme des Beförderungsausweises zu vergewissern, ob dieser seinen Angaben
gemäß ausgestellt ist.

(4) Der Beförderungsausweis ist übertragbar, wenn er nicht auf den Namen lautet und die Reise noch nicht angetreten ist.

(5) Der Beförderungsausweis kann auch in elektronischen Datenaufzeichnungen bestehen, die in lesbare Schriftzeichen
umwandelbar sind. Die zur Aufzeichnung und Verarbeitung der Daten verwendeten Verfahren müssen, insbesondere hin-
sichtlich der Beweiskraft des verkörperten Beförderungsausweises, funktional gleichwertig sein.

Artikel 8

Zahlung und Erstattung des Beförderungspreises

(1) Soweit zwischen dem Reisenden und dem Beförderer nichts anderes vereinbart ist, ist der Beförderungspreis im Vor-
aus zu zahlen.

(2) Die Allgemeinen Beförderungsbedingungen legen die Bedingungen fest, unter denen ein Beförderungspreis zu erstat-
ten ist.
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Artikel 9

Berechtigung zur Fahrt. Ausschluss von der Beförderung

(1) Der Reisende muss vom Beginn der Reise an mit einem gültigen Beförderungsausweis versehen sein und ihn bei der
Prüfung der Beförderungsausweise vorzeigen. Die Allgemeinen Beförderungsbedingungen können vorsehen,

a) dass ein Reisender, der keinen gültigen Beförderungsausweis vorzeigt, außer dem Beförderungspreis einen Zuschlag zu
zahlen hat;

b) dass ein Reisender, der die sofortige Zahlung des Beförderungspreises oder des Zuschlages verweigert, von der Beför-
derung ausgeschlossen werden kann;

c) ob und unter welchen Bedingungen ein Zuschlag zu erstatten ist.

(2) Die Allgemeinen Beförderungsbedingungen können vorsehen, dass Reisende, die

a) eine Gefahr für die Sicherheit und Ordnung des Betriebes oder für die Sicherheit der Mitreisenden darstellen,

b) die Mitreisenden in unzumutbarer Weise belästigen,

von der Beförderung ausgeschlossen sind oder unterwegs davon ausgeschlossen werden können, und dass diese Personen
keinen Anspruch auf Erstattung des Beförderungspreises und der Gepäckfracht haben.

Artikel 10

Erfüllung verwaltungsbehördlicher Vorschriften

Der Reisende hat die zoll- oder sonstigen verwaltungsbehördlichen Vorschriften zu erfüllen.

Artikel 11

Ausfall und Verspätung eines Zuges. Anschlussversäumnis

Der Beförderer hat gegebenenfalls den Ausfall des Zuges oder das Versäumnis des Anschlusses auf dem Beförderungsaus-
weis zu bescheinigen.

TITEL III

BEFÖRDERUNG VON HANDGEPÄCK, TIEREN, REISEGEPÄCK UND FAHRZEUGEN

Kap i t e l I

Gemeinsame Bestimmungen

Artikel 12

Zugelassene Gegenstände und Tiere

(1) Der Reisende darf leicht tragbare Gegenstände (Handgepäck) und lebende Tiere gemäß den Allgemeinen Beförde-
rungsbedingungen mitnehmen. Der Reisende darf darüber hinaus sperrige Gegenstände gemäß den besonderen Bestimmun-
gen in den Allgemeinen Beförderungsbedingungen mitnehmen. Gegenstände und Tiere, die andere Reisende behindern oder
belästigen oder Schäden verursachen können, dürfen nicht mitgenommen werden.

(2) Der Reisende kann Gegenstände und Tiere gemäß den Allgemeinen Beförderungsbedingungen als Reisegepäck
aufgeben.

(3) Der Beförderer kann aus Anlass einer Personenbeförderung Fahrzeuge gemäß den besonderen Bestimmungen in den
Allgemeinen Beförderungsbedingungen zur Beförderung zulassen.

(4) Die Beförderung gefährlicher Güter als Handgepäck, Reisegepäck sowie in oder auf Fahrzeugen, die gemäß diesem
Titel auf der Schiene befördert werden, ist nur gemäß der Ordnung für die internationale Eisenbahnbeförderung gefährlicher
Güter (RID) zugelassen.
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Artikel 13

Nachprüfung

(1) Der Beförderer ist berechtigt, bei begründeter Vermutung einer Nichtbeachtung der Beförderungsbedingungen nach-
zuprüfen, ob die beförderten Gegenstände (Handgepäck, Reisegepäck, Fahrzeuge einschließlich Ladung) und Tiere den Beför-
derungsbedingungen entsprechen, wenn es die Gesetze und Vorschriften des Staates, in dem die Nachprüfung stattfinden
soll, nicht verbieten. Der Reisende ist einzuladen, der Nachprüfung beizuwohnen. Erscheint er nicht oder ist er nicht zu errei-
chen, so hat der Beförderer zwei unabhängige Zeugen beizuziehen.

(2) Wird festgestellt, dass die Beförderungsbedingungen nicht beachtet wurden, so kann der Beförderer vom Reisenden
die Zahlung der Kosten der Nachprüfung verlangen.

Artikel 14

Erfüllung verwaltungsbehördlicher Vorschriften

Bei der Beförderung von Gegenständen (Handgepäck, Reisegepäck, Fahrzeuge einschließlich Ladung) und Tieren aus Anlass
seiner Beförderung hat der Reisende die zoll- oder sonstigen verwaltungsbehördlichen Vorschriften zu erfüllen. Er hat der
Untersuchung dieser Gegenstände beizuwohnen, soweit die Gesetze und Vorschriften jedes Staates keine Ausnahme
vorsehen.

K a p i t e l I I

Handgepäck und Tiere

Artikel 15

Beaufsichtigung

Das Handgepäck und mitgenommene Tiere sind vom Reisenden zu beaufsichtigen.

K a p i t e l I I I

Reisegepäck

Artikel 16

Gepäckaufgabe

(1) Die vertraglichen Pflichten bei der Beförderung von Reisegepäck sind in einem Gepäckschein festzuhalten, der dem
Reisenden auszuhändigen ist.

(2) Unbeschadet des Artikels 22 berührt das Fehlen, die Mangelhaftigkeit oder der Verlust des Gepäckscheins weder den
Bestand noch die Gültigkeit der Vereinbarungen über die Beförderung des Reisegepäcks, die weiterhin diesen Einheitlichen
Rechtsvorschriften unterliegen.

(3) Der Gepäckschein dient bis zum Beweis des Gegenteils als Nachweis für die Aufgabe des Reisegepäcks und die Bedin-
gungen seiner Beförderung.

(4) Es wird bis zum Beweis des Gegenteils vermutet, dass das Reisegepäck bei der Übernahme durch den Beförderer äußer-
lich in gutem Zustande war und dass die Anzahl und die Masse der Gepäckstücke mit den Angaben im Gepäckschein
übereinstimmten.

Artikel 17

Gepäckschein

(1) Die Allgemeinen Beförderungsbedingungen legen Form und Inhalt des Gepäckscheins sowie die Sprache und die
Schriftzeichen, die beim Druck und beim Ausfüllen zu verwenden sind, fest. Artikel 7 Absatz 5 gilt entsprechend.

(2) In den Gepäckschein sind mindestens einzutragen:

a) der Beförderer oder die Beförderer;

b) die Angabe, dass die Beförderung auch bei einer gegenteiligen Abmachung diesen Einheitlichen Rechtsvorschriften
unterliegt; dies kann durch die Abkürzung CIV geschehen;
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c) jede andere Angabe, die notwendig ist, die vertraglichen Pflichten bei der Beförderung des Reisegepäcks zu beweisen,
und die es dem Reisenden erlaubt, die Rechte aus dem Beförderungsvertrag geltend zu machen.

(3) Der Reisende hat sich bei der Entgegennahme des Gepäckscheins zu vergewissern, ob dieser seinen Angaben gemäß
ausgestellt ist.

Artikel 18

Abfertigung und Beförderung

(1) Soweit die Allgemeinen Beförderungsbedingungen keine Ausnahme vorsehen, wird Reisegepäck nur gegen Vorzei-
gen eines mindestens bis zum Bestimmungsort des Reisegepäcks gültigen Beförderungsausweises abgefertigt. Im Übrigen
erfolgt die Abfertigung des Reisegepäcks nach den am Aufgabeort geltenden Vorschriften.

(2) Lassen die Allgemeinen Beförderungsbedingungen die Annahme von Reisegepäck zur Beförderung ohne Vorzeigen
eines Beförderungsausweises zu, so gelten hinsichtlich des Reisegepäcks die Bestimmungen dieser Einheitlichen Rechtsvor-
schriften über die Rechte und Pflichten des Reisenden sinngemäß für den Absender von Reisegepäck.

(3) Der Beförderer kann das Reisegepäck mit einem anderen Zug oder mit einem anderen Beförderungsmittel und über
einen anderen Weg befördern, als sie vom Reisenden benutzt werden.

Artikel 19

Zahlung der Gepäckfracht

Ist zwischen dem Reisenden und dem Beförderer nichts anderes vereinbart, ist die Gepäckfracht bei der Aufgabe zu zahlen.

Artikel 20

Kennzeichnung des Reisegepäcks

Der Reisende hat auf jedem Gepäckstück, an gut sichtbarer Stelle, haltbar und deutlich anzugeben:

a) seinen Namen und seine Anschrift,

b) den Bestimmungsort.

Artikel 21

Verfügungsrecht über das Reisegepäck

(1) Wenn es die Umstände gestatten und keine zoll- oder sonstigen verwaltungsbehördlichen Vorschriften entgegenste-
hen, kann der Reisende gegen Rückgabe des Gepäckscheins und, wenn es die Allgemeinen Beförderungsbedingungen vor-
sehen, gegen Vorzeigen des Beförderungsausweises die Rückgabe des Gepäcks am Aufgabeort verlangen.

(2) Die Allgemeinen Beförderungsbedingungen können andere Bestimmungen betreffend das Verfügungsrecht vorsehen,
insbesondere die Änderung des Bestimmungsortes und allfällige damit zusammenhängende Kostenfolgen für den Reisenden.

Artikel 22

Auslieferung

(1) Das Reisegepäck wird gegen Rückgabe des Gepäckscheins und gegen Zahlung der gegebenenfalls die Sendung belas-
tenden Kosten ausgeliefert.

Der Beförderer ist berechtigt, aber nicht verpflichtet, nachzuprüfen, ob der Inhaber des Gepäckscheins berechtigt ist, das Rei-
segepäck in Empfang zu nehmen.

(2) Der Auslieferung an den Inhaber des Gepäckscheins stehen gleich eine gemäß den am Bestimmungsort geltenden Vor-
schriften erfolgte

a) Übergabe des Reisegepäcks an die Zoll- oder Steuerverwaltung in deren Abfertigungs- oder Lagerräumen, wenn diese
nicht unter der Obhut des Beförderers stehen,

b) Übergabe von lebenden Tieren an einen Dritten zur Verwahrung.
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(3) Der Inhaber des Gepäckscheins kann am Bestimmungsort die Auslieferung des Reisegepäcks verlangen, sobald die ver-
einbarte und die gegebenenfalls zur Abfertigung durch die Zoll- oder sonstigen Verwaltungsbehörden erforderliche Zeit abge-
laufen ist.

(4) Wird der Gepäckschein nicht zurückgegeben, so braucht der Beförderer das Reisegepäck nur demjenigen auszulie-
fern, der seine Berechtigung nachweist; bei unzureichendem Nachweis kann der Beförderer eine Sicherheitsleistung
verlangen.

(5) Das Reisegepäck ist an dem Bestimmungsort auszuliefern, nach dem es abgefertigt worden ist.

(6) Der Inhaber des Gepäckscheins, dem das Reisegepäck nicht ausgeliefert wird, kann verlangen, dass ihm auf dem
Gepäckschein Tag und Stunde bescheinigt werden, zu denen er die Auslieferung gemäß Absatz 3 verlangt hat.

(7) Leistet der Beförderer dem Verlangen des Berechtigten, das Reisegepäck in seiner Gegenwart nachzuprüfen, um einen
von ihm behaupteten Schaden festzustellen, nicht Folge, so kann der Berechtigte die Annahme des Reisegepäcks verweigern.

(8) Im Übrigen erfolgt die Auslieferung des Reisegepäcks gemäß den am Bestimmungsort geltenden Vorschriften.

K a p i t e l I V

Fahrzeuge

Artikel 23

Beförderungsbedingungen

Die besonderen Bestimmungen über die Beförderung von Fahrzeugen in den Allgemeinen Beförderungsbedingungen legen
insbesondere die Bedingungen für die Annahme zur Beförderung, die Abfertigung, das Verladen und die Beförderung, das
Entladen und die Auslieferung sowie die Verpflichtungen des Reisenden fest.

Artikel 24

Beförderungsschein

(1) Die vertraglichen Pflichten bei der Beförderung von Fahrzeugen sind in einem Beförderungsschein festzuhalten, der
dem Reisenden auszuhändigen ist. Der Beförderungsschein kann Teil des Beförderungsausweises des Reisenden sein.

(2) Die besonderen Bestimmungen über die Beförderung von Fahrzeugen in den Allgemeinen Beförderungsbedingungen
legen Form und Inhalt des Beförderungsscheins sowie die Sprache und die Schriftzeichen, die beim Druck und beim Aus-
füllen zu verwenden sind, fest. Artikel 7 Absatz 5 gilt entsprechend.

(3) In den Beförderungsschein sind mindestens einzutragen:

a) der Beförderer oder die Beförderer;

b) die Angabe, dass die Beförderung auch bei einer gegenteiligen Abmachung diesen Einheitlichen Rechtsvorschriften
unterliegt; dies kann durch die Abkürzung CIV geschehen;

c) jede andere Angabe, die notwendig ist, die vertraglichen Pflichten bei der Beförderung der Fahrzeuge zu beweisen, und
die es dem Reisenden erlaubt, die Rechte aus dem Beförderungsvertrag geltend zu machen.

(4) Der Reisende hat sich bei der Entgegennahme des Beförderungsscheins zu vergewissern, ob dieser seinen Angaben
gemäß ausgestellt ist.

Artikel 25

Anwendbares Recht

Vorbehaltlich der Bestimmungen dieses Kapitels gelten für Fahrzeuge die Bestimmungen des Kapitels III über die Beförde-
rung von Reisegepäck.
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TITEL IV

HAFTUNG DES BEFÖRDERERS

Kap i t e l I

Haftung bei Tötung und Verletzung von Reisenden

Artikel 26

Haftungsgrund

(1) Der Beförderer haftet für den Schaden, der dadurch entsteht, dass der Reisende durch einen Unfall im Zusammen-
hang mit dem Eisenbahnbetrieb während seines Aufenthaltes in den Eisenbahnwagen oder beim Ein- oder Aussteigen getö-
tet, verletzt oder sonst in seiner körperlichen oder in seiner geistigen Gesundheit beeinträchtigt wird, unabhängig davon,
welche Eisenbahninfrastruktur benutzt wird.

(2) Der Beförderer ist von dieser Haftung befreit,

a) wenn der Unfall durch außerhalb des Eisenbahnbetriebes liegende Umstände verursacht worden ist und der Beförderer
diese Umstände trotz Anwendung der nach Lage des Falles gebotenen Sorgfalt nicht vermeiden und deren Folgen nicht
abwenden konnte;

b) soweit der Unfall auf ein Verschulden des Reisenden zurückzuführen ist;

c) wenn der Unfall auf das Verhalten eines Dritten zurückzuführen ist und der Beförderer dieses Verhalten trotz Anwen-
dung der nach Lage des Falles gebotenen Sorgfalt nicht vermeiden und dessen Folgen nicht abwenden konnte; ein ande-
res Unternehmen, das dieselbe Eisenbahninfrastruktur benutzt, gilt nicht als Dritter; Rückgriffsrechte bleiben unberührt.

(3) Ist der Unfall auf das Verhalten eines Dritten zurückzuführen und ist der Beförderer gleichwohl von seiner Haftung
nicht gemäß Absatz 2 Buchstabe c ganz befreit, so haftet er unter den Beschränkungen dieser Einheitlichen Rechtsvor-
schriften voll, unbeschadet eines etwaigen Rückgriffsrechtes gegen den Dritten.

(4) Eine etwaige Haftung des Beförderers in den in Absatz 1 nicht vorgesehenen Fällen wird durch diese Einheitlichen
Rechtsvorschriften nicht berührt.

(5) Wird eine Beförderung, die Gegenstand eines einzigen Beförderungsvertrages ist, von aufeinanderfolgenden Beförde-
rern ausgeführt, so haftet bei Tötung und Verletzung von Reisenden derjenige Beförderer, der die Beförderungsleistung, bei
der sich der Unfall ereignet hat, gemäß Beförderungsvertrag zu erbringen hatte. Wurde diese Beförderungsleistung nicht vom
Beförderer, sondern von einem ausführenden Beförderer erbracht, haften beide als Gesamtschuldner nach diesen Einheitli-
chen Rechtsvorschriften.

Artikel 27

Schadensersatz bei Tötung

(1) Bei Tötung des Reisenden umfasst der Schadensersatz:

a) die infolge des Todes des Reisenden entstandenen notwendigen Kosten, insbesondere für die Überführung und die
Bestattung;

b) bei nicht sofortigem Eintritt des Todes den in Artikel 28 vorgesehenen Schadensersatz.

(2) Haben durch den Tod des Reisenden Personen, denen gegenüber er kraft Gesetzes unterhaltspflichtig war oder zukünf-
tig unterhaltspflichtig geworden wäre, den Versorger verloren, so ist auch für diesen Verlust Ersatz zu leisten. Der
Schadensersatzanspruch von Personen, denen der Reisende ohne gesetzliche Verpflichtung Unterhalt gewährt hat, richtet
sich nach Landesrecht.

Artikel 28

Schadensersatz bei Verletzung

Bei Verletzung oder sonstiger Beeinträchtigung der körperlichen oder der geistigen Gesundheit des Reisenden umfasst der
Schadensersatz:

a) die notwendigen Kosten, insbesondere für Heilung und Pflege sowie für die Beförderung;

b) den Vermögensnachteil, den der Reisende durch gänzliche oder teilweise Arbeitsunfähigkeit oder durch eine Vermeh-
rung seiner Bedürfnisse erleidet.
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Artikel 29

Ersatz anderer Personenschäden

Ob und inwieweit der Beförderer bei Personenschäden für andere als die in Artikel 27 und 28 vorgesehenen Schäden Ersatz
zu leisten hat, richtet sich nach Landesrecht.

Artikel 30

Form und Höhe des Schadensersatz bei Tötung und Verletzung

(1) Der in Artikel 27 Absatz 2 und in Artikel 28 Buchstabe b vorgesehene Schadensersatz ist in Form eines Kapitalbetrages
zu leisten. Ist jedoch nach Landesrecht die Zuerkennung einer Rente zulässig, so wird der Schadensersatz in dieser Form
geleistet, wenn der verletzte Reisende oder die gemäß Artikel 27 Absatz 2 Anspruchsberechtigten die Zahlung einer Rente
verlangen.

(2) Die Höhe des gemäß Absatz 1 zu leistenden Schadensersatzes richtet sich nach Landesrecht. Es gilt jedoch bei Anwen-
dung dieser Einheitlichen Rechtsvorschriften für jeden Reisenden eine Höchstgrenze von 175 000 Rechnungseinheiten für
den Kapitalbetrag oder eine diesem Betrag entsprechende Jahresrente, sofern das Landesrecht eine niedrigere Höchstgrenze
vorsieht.

Artikel 31

Andere Beförderungsmittel

(1) Die Bestimmungen über die Haftung bei Tötung und Verletzung von Reisenden sind, vorbehaltlich des Absatzes 2,
nicht auf Schäden anzuwenden, die während einer Beförderung entstehen, die gemäß Beförderungsvertrag nicht auf der
Schiene erfolgt.

(2) Werden jedoch Eisenbahnwagen auf einem Fährschiff befördert, so sind die Bestimmungen über die Haftung bei
Tötung und Verletzung von Reisenden auf die durch Artikel 26 Absatz 1 und Artikel 33 Absatz 1 erfassten Schäden anzu-
wenden, die der Reisende durch Unfall im Zusammenhang mit dem Eisenbahnbetrieb während seines Aufenthaltes in die-
sen Wagen, beim Einsteigen in die Wagen oder beim Aussteigen aus den Wagen erleidet.

(3) Wenn der Eisenbahnbetrieb infolge außerordentlicher Umstände vorübergehend unterbrochen ist und die Reisenden
mit einem anderen Beförderungsmittel befördert werden, haftet der Beförderer gemäß diesen Einheitlichen
Rechtsvorschriften.

K a p i t e l I I

Haftung bei Nichteinhaltung des Fahrplans

Artikel 32

Haftung bei Ausfall, Verspätung und Anschlussversäumnis

(1) Der Beförderer haftet dem Reisenden für den Schaden, der dadurch entsteht, dass die Reise wegen Ausfall, Verspätung
oder Versäumnis des Anschlusses nicht am selben Tag fortgesetzt werden kann oder dass unter den gegebenen Umständen
eine Fortsetzung am selben Tag nicht zumutbar ist. Der Schadensersatz umfasst die dem Reisenden im Zusammenhang mit
der Übernachtung und mit der Benachrichtigung der ihn erwartenden Personen entstandenen angemessenen Kosten.

(2) Der Beförderer ist von dieser Haftung befreit, wenn der Ausfall, die Verspätung oder das Anschlussversäumnis auf eine
der folgenden Ursachen zurückzuführen ist:

a) außerhalb des Eisenbahnbetriebes liegende Umstände, die der Beförderer trotz Anwendung der nach Lage des Falles
gebotenen Sorgfalt nicht vermeiden und deren Folgen er nicht abwenden konnte,

b) Verschulden des Reisenden oder

c) Verhalten eines Dritten, das der Beförderer trotz Anwendung der nach Lage des Falles gebotenen Sorgfalt nicht ver-
meiden und dessen Folgen er nicht abwenden konnte; ein anderes Unternehmen, das dieselbe Eisenbahninfrastruktur
benutzt, gilt nicht als Dritter; Rückgriffsrechte bleiben unberührt.

(3) Ob und inwieweit der Beförderer für andere als die in Absatz 1 vorgesehenen Schäden Ersatz zu leisten hat, richtet
sich nach Landesrecht. Artikel 44 bleibt unberührt.
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Kap i t e l I I I

Haftung für Handgepäck, Tiere, Reisegepäck und Fahrzeuge

ABSCHNITT 1

Handg ep ä c k und T i e r e

Artikel 33

Haftung

(1) Bei Tötung und Verletzung von Reisenden haftet der Beförderer auch für den Schaden, der durch gänzlichen oder teil-
weisen Verlust oder durch Beschädigung von Sachen entsteht, die der Reisende an sich trägt oder als Handgepäck mit sich
führt; dies gilt auch für Tiere, die der Reisende mit sich führt. Artikel 26 findet entsprechende Anwendung.

(2) Im Übrigen haftet der Beförderer für Schäden wegen gänzlichen oder teilweisen Verlusts oder wegen Beschädigung
von Sachen, Handgepäck oder Tieren, zu deren Beaufsichtigung der Reisende gemäß Artikel 15 verpflichtet ist, nur dann,
wenn den Beförderer ein Verschulden trifft. Die übrigen Artikel des Titels IV, mit Ausnahme des Artikels 51, und der Titel VI
finden in diesem Fall keine Anwendung.

Artikel 34

Beschränkung des Schadensersatzes bei Verlust oder Beschädigung von Sachen

Haftet der Beförderer gemäß Artikel 33 Absatz 1, so hat er Schadensersatz bis zu einer Höchstgrenze von 1 400 Rechnungs-
einheiten für jeden Reisenden zu leisten.

Artikel 35

Ausschluss der Haftung

Der Beförderer haftet dem Reisenden gegenüber nicht für den Schaden, der dadurch entsteht, dass der Reisende seinen Ver-
pflichtungen gemäß den zoll- oder sonstigen verwaltungsbehördlichen Vorschriften nicht nachgekommen ist.

ABSCHNITT 2

Re i s e g ep ä c k

Artikel 36

Haftungsgrund

(1) Der Beförderer haftet für den Schaden, der durch gänzlichen oder teilweisen Verlust oder durch Beschädigung des Rei-
segepäcks in der Zeit von der Übernahme durch den Beförderer bis zur Auslieferung sowie durch verspätete Auslieferung
entsteht.

(2) Der Beförderer ist von dieser Haftung befreit, soweit der Verlust, die Beschädigung oder die verspätete Auslieferung
durch ein Verschulden des Reisenden, eine nicht vom Beförderer verschuldete Anweisung des Reisenden, besondere Mängel
des Reisegepäcks oder durch Umstände verursacht worden ist, welche der Beförderer nicht vermeiden und deren Folgen er
nicht abwenden konnte.

(3) Der Beförderer ist von dieser Haftung befreit, soweit der Verlust oder die Beschädigung aus der mit einer oder meh-
reren der folgenden Tatsachen verbundenen besonderen Gefahr entstanden ist:

a) Fehlen oder Mängel der Verpackung;

b) natürliche Beschaffenheit des Reisegepäcks;

c) Aufgabe von Gegenständen als Reisegepäck, die von der Beförderung ausgeschlossen sind.

Artikel 37

Beweislast

(1) Der Beweis, dass der Verlust, die Beschädigung oder die verspätete Auslieferung durch eine der in Artikel 36 Absatz 2
erwähnten Tatsachen verursacht worden ist, obliegt dem Beförderer.
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(2) Legt der Beförderer dar, dass der Verlust oder die Beschädigung nach den Umständen des Falles aus einer oder meh-
reren der in Artikel 36 Absatz 3 erwähnten besonderen Gefahren entstehen konnte, so wird vermutet, dass der Schaden dar-
aus entstanden ist. Der Berechtigte hat jedoch das Recht, nachzuweisen, dass der Schaden nicht oder nicht ausschließlich
aus einer dieser Gefahren entstanden ist.

Artikel 38

Aufeinanderfolgende Beförderer

Wird eine Beförderung, die Gegenstand eines einzigen Beförderungsvertrages ist, von mehreren aufeinanderfolgenden Beför-
derern durchgeführt, so tritt jeder Beförderer dadurch, dass er das Reisegepäck mit dem Gepäckschein oder das Fahrzeug
mit dem Beförderungsschein übernimmt, hinsichtlich der Beförderung von Reisegepäck oder von Fahrzeugen in den
Beförderungsvertrag nach Maßgabe des Gepäckscheins oder des Beförderungsscheins ein und übernimmt die sich daraus
ergebenden Verpflichtungen. In diesem Falle haftet jeder Beförderer für die Ausführung der Beförderung auf der ganzen Stre-
cke bis zur Auslieferung.

Artikel 39

Ausführender Beförderer

(1) Hat der Beförderer die Durchführung der Beförderung ganz oder teilweise einem ausführenden Beförderer übertra-
gen, gleichviel, ob er aufgrund des Beförderungsvertrages dazu berechtigt war oder nicht, so bleibt der Beförderer dennoch
für die gesamte Beförderung verantwortlich.

(2) Alle für die Haftung des Beförderers maßgeblichen Bestimmungen dieser Einheitlichen Rechtsvorschriften gelten auch
für die Haftung des ausführenden Beförderers für die von ihm durchgeführte Beförderung. Artikel 48 und Artikel 52 sind
anzuwenden, wenn ein Anspruch gegen die Bediensteten und anderen Personen, deren sich der ausführende Beförderer bei
der Durchführung der Beförderung bedient, geltend gemacht wird.

(3) Eine besondere Vereinbarung, wonach der Beförderer Verpflichtungen übernimmt, die ihm nicht durch diese Einheit-
lichen Rechtsvorschriften auferlegt werden, oder auf Rechte verzichtet, die ihm durch diese Einheitlichen Rechtsvorschriften
gewährt werden, berührt den ausführenden Beförderer nur, wenn er dem ausdrücklich schriftlich zugestimmt hat. Unab-
hängig davon, ob der ausführende Beförderer eine solche Zustimmung erklärt hat, bleibt der Beförderer an die sich aus einer
solchen besonderen Vereinbarung ergebenden Verpflichtungen oder Verzichtserklärungen gebunden.

(4) Wenn und soweit sowohl der Beförderer als auch der ausführende Beförderer haften, haften sie als Gesamtschuldner.

(5) Der Gesamtbetrag der Entschädigung, der von dem Beförderer, dem ausführenden Beförderer sowie ihren Bedienste-
ten und anderen Personen, deren sie sich bei der Durchführung der Beförderung bedienen, erlangt werden kann, übersteigt
nicht die in diesen Einheitlichen Rechtsvorschriften vorgesehenen Höchstbeträge.

(6) Dieser Artikel lässt die Rechte des Beförderers und des ausführenden Beförderers, untereinander Rückgriff zu neh-
men, unberührt.

Artikel 40

Vermutung für den Verlust

(1) Der Berechtigte kann ein Gepäckstück ohne weiteren Nachweis als verloren betrachten, wenn es nicht binnen 14
Tagen, nachdem seine Auslieferung gemäß Artikel 22 Absatz 3 verlangt wurde, ausgeliefert oder zu seiner Verfügung bereit-
gestellt worden ist.

(2) Wird ein für verloren gehaltenes Gepäckstück binnen einem Jahr nach dem Verlangen auf Auslieferung wieder auf-
gefunden, so hat der Beförderer den Berechtigten zu benachrichtigen, wenn seine Anschrift bekannt ist oder sich ermitteln
lässt.

(3) Der Berechtigte kann binnen 30 Tagen nach Empfang der Nachricht gemäß Absatz 2 verlangen, dass ihm das Gepäck-
stück ausgeliefert wird. In diesem Fall hat er die Kosten für die Beförderung des Gepäckstückes vom Aufgabeort bis zum Ort
zu zahlen, an dem das Gepäckstück ausgeliefert wird, und die erhaltene Entschädigung, gegebenenfalls abzüglich der in die-
ser Entschädigung enthaltenen Kosten, zurückzuzahlen. Er behält jedoch seine Ansprüche auf Entschädigung wegen ver-
späteter Auslieferung gemäß Artikel 43.

(4) Wird das wiederaufgefundene Gepäckstück nicht binnen der in Absatz 3 vorgesehenen Frist zurückverlangt oder wird
es später als ein Jahr nach dem Verlangen auf Auslieferung wiederaufgefunden, so verfügt der Beförderer darüber gemäß den
am Ort, an dem sich das Gepäckstück befindet, geltenden Gesetzen und Vorschriften.
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Artikel 41

Entschädigung bei Verlust

(1) Bei gänzlichem oder teilweisem Verlust des Reisegepäcks hat der Beförderer ohne weiteren Schadensersatz zu zahlen:

a) wenn die Höhe des Schadens nachgewiesen ist, eine Entschädigung in dieser Höhe, die jedoch 80 Rechnungseinheiten
je fehlendes Kilogramm Bruttomasse oder 1 200 Rechnungseinheiten je Gepäckstück nicht übersteigt;

b) wenn die Höhe des Schadens nicht nachgewiesen ist, eine Pauschalentschädigung von 20 Rechnungseinheiten je feh-
lendes Kilogramm Bruttomasse oder von 300 Rechnungseinheiten je Gepäckstück.

Die Art der Entschädigung, je fehlendes Kilogramm oder je Gepäckstück, wird in den Allgemeinen Beförderungsbedingun-
gen festgelegt.

(2) Der Beförderer hat außerdem Gepäckfracht und sonstige im Zusammenhang mit der Beförderung des verlorenen
Gepäckstückes gezahlte Beträge sowie bereits entrichtete Zölle und Verbrauchsabgaben zu erstatten.

Artikel 42

Entschädigung bei Beschädigung

(1) Bei Beschädigung des Reisegepäcks hat der Beförderer ohne weiteren Schadensersatz eine Entschädigung zu zahlen,
die der Wertminderung des Reisegepäcks entspricht.

(2) Die Entschädigung übersteigt nicht,

a) wenn das gesamte Reisegepäck durch die Beschädigung entwertet ist, den Betrag, der bei gänzlichem Verlust zu zahlen
wäre;

b) wenn nur ein Teil des Reisegepäcks durch die Beschädigung entwertet ist, den Betrag, der bei Verlust des entwerteten
Teiles zu zahlen wäre.

Artikel 43

Entschädigung bei verspäteter Auslieferung

(1) Bei verspäteter Auslieferung des Reisegepäcks hat der Beförderer für je angefangene 24 Stunden seit dem Verlangen
auf Auslieferung, höchstens aber für 14 Tage, zu zahlen:

a) wenn der Berechtigte nachweist, dass daraus ein Schaden, einschließlich einer Beschädigung, entstanden ist, eine Ent-
schädigung in der Höhe des Schadens bis zu einem Höchstbetrag von 0,80 Rechnungseinheiten je Kilogramm Brutto-
masse oder von 14 Rechnungseinheiten je Stück des verspätet ausgelieferten Reisegepäcks;

b) wenn der Berechtigte nicht nachweist, dass daraus ein Schaden entstanden ist, eine Pauschalentschädigung von 0,14
Rechnungseinheiten je Kilogramm Bruttomasse oder von 2,80 Rechnungseinheiten je Stück des verspätet ausgeliefer-
ten Reisegepäcks.

Die Art der Entschädigung, je Kilogramm oder je Gepäckstück, wird in den Allgemeinen Beförderungsbedingungen festgelegt.

(2) Bei gänzlichem Verlust des Reisegepäcks wird die Entschädigung gemäß Absatz 1 nicht neben der Entschädigung
gemäß Artikel 41 geleistet.

(3) Bei teilweisem Verlust des Reisegepäcks wird die Entschädigung gemäß Absatz 1 für den nicht verlorenen Teil geleistet.

(4) Bei einer Beschädigung des Reisegepäcks, die nicht Folge der verspäteten Auslieferung ist, wird die Entschädigung
gemäß Absatz 1 gegebenenfalls neben der Entschädigung gemäß Artikel 42 geleistet.

(5) In keinem Fall ist die Entschädigung gemäß Absatz 1 zuzüglich der Entschädigungen gemäß Artikel 41 und 42 ins-
gesamt höher als die Entschädigung bei gänzlichem Verlust des Reisegepäcks.
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ABSCHNITT 3

F ah r z eu g e

Artikel 44

Entschädigung bei Verspätung

(1) Wird ein Fahrzeug aus einem vom Beförderer zu vertretenden Umstand verspätet verladen oder wird es verspätet aus-
geliefert, so hat der Beförderer, wenn der Berechtigte nachweist, dass daraus ein Schaden entstanden ist, eine Entschädigung
zu zahlen, deren Betrag den Beförderungspreis nicht übersteigt.

(2) Ergibt sich bei der Verladung aus einem vom Beförderer zu vertretenden Umstand eine Verspätung und verzichtet der
Berechtigte deshalb auf die Durchführung des Beförderungsvertrages, so wird ihm der Beförderungspreis erstattet. Weist er
nach, dass aus dieser Verspätung ein Schaden entstanden ist, so kann er außerdem eine Entschädigung verlangen, deren
Betrag den Beförderungspreis nicht übersteigt.

Artikel 45

Entschädigung bei Verlust

Bei gänzlichem oder teilweisem Verlust eines Fahrzeugs wird die dem Berechtigten für den nachgewiesenen Schaden zu zah-
lende Entschädigung nach dem Zeitwert des Fahrzeugs berechnet. Sie beträgt höchstens 8 000 Rechnungseinheiten. Ein
Anhänger gilt mit oder ohne Ladung als ein selbstständiges Fahrzeug.

Artikel 46

Haftung hinsichtlich anderer Gegenstände

(1) Hinsichtlich der im Fahrzeug untergebrachten Gegenstände oder der Gegenstände, die sich in Behältnissen (z. B.
Gepäckbehältern oder Skiboxen) befinden, die fest am Fahrzeug angebracht sind, haftet der Beförderer nur für Schäden, die
auf sein Verschulden zurückzuführen sind. Die Gesamtentschädigung beträgt höchstens 1 400 Rechnungseinheiten.

(2) Für Gegenstände, die außen am Fahrzeug befestigt sind, einschließlich der Behältnisse gemäß Absatz 1, haftet der
Beförderer nur, wenn nachgewiesen wird, dass der Schaden auf eine Handlung oder Unterlassung des Beförderers zurück-
zuführen ist, die entweder in der Absicht, einen solchen Schaden herbeizuführen, oder leichtfertig und in dem Bewusstsein
begangen wurde, dass ein solcher Schaden mit Wahrscheinlichkeit eintreten werde.

Artikel 47

Anwendbares Recht

Vorbehaltlich der Bestimmungen dieses Abschnitts gelten für Fahrzeuge die Bestimmungen des Abschnitts 2 über die Haf-
tung für Reisegepäck.

K a p i t e l I V

Gemeinsame Bestimmungen

Artikel 48

Verlust des Rechtes auf Haftungsbeschränkung

Die in diesen Einheitlichen Rechtsvorschriften vorgesehenen Haftungsbeschränkungen sowie die Bestimmungen des Lan-
desrechtes, die den Schadensersatz auf einen festen Betrag begrenzen, finden keine Anwendung, wenn nachgewiesen wird,
dass der Schaden auf eine Handlung oder Unterlassung des Beförderers zurückzuführen ist, die entweder in der Absicht, einen
solchen Schaden herbeizuführen, oder leichtfertig und in dem Bewusstsein begangen wurde, dass ein solcher Schaden mit
Wahrscheinlichkeit eintreten werde.

Artikel 49

Umrechnung und Verzinsung

(1) Müssen bei der Berechnung der Entschädigung in ausländischer Währung ausgedrückte Beträge umgerechnet wer-
den, so sind sie nach dem Kurs am Tag und am Ort der Zahlung der Entschädigung umzurechnen.
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(2) Der Berechtigte kann auf die Entschädigung Zinsen in Höhe von fünf Prozent jährlich beanspruchen, und zwar vom
Tag der Reklamation gemäß Artikel 55 oder, wenn keine Reklamation vorangegangen ist, vom Tag der Klageerhebung an.

(3) Für Entschädigungen gemäß Artikel 27 und 28 laufen jedoch die Zinsen erst von dem Tag an, an dem die für die
Bemessung der Höhe der Entschädigung maßgebenden Umstände eingetreten sind, wenn dieser Tag später liegt als derje-
nige der Reklamation oder der Klageerhebung.

(4) Bei Reisegepäck können die Zinsen nur beansprucht werden, wenn die Entschädigung 16 Rechnungseinheiten je
Gepäckschein übersteigt.

(5) Legt der Berechtigte dem Beförderer bei Reisegepäck die zur abschließenden Behandlung der Reklamation erforder-
lichen Belege nicht innerhalb einer ihm gestellten angemessenen Frist vor, so ist der Lauf der Zinsen vom Ablauf dieser Frist
an bis zur Übergabe dieser Belege gehemmt.

Artikel 50

Haftung bei nuklearem Ereignis

Der Beförderer ist von der ihm gemäß diesen Einheitlichen Rechtsvorschriften obliegenden Haftung befreit, wenn der Scha-
den durch ein nukleares Ereignis verursacht worden ist und wenn gemäß den Gesetzen und Vorschriften eines Staates über
die Haftung auf dem Gebiet der Kernenergie der Inhaber einer Kernanlage oder eine ihm gleichgestellte Person für diesen
Schaden haftet.

Artikel 51

Personen, für die der Beförderer haftet

Der Beförderer haftet für seine Bediensteten und für andere Personen, deren er sich bei der Durchführung der Beförderung
bedient, soweit diese Bediensteten und anderen Personen in Ausübung ihrer Verrichtungen handeln. Die Betreiber der
Eisenbahninfrastruktur, auf der die Beförderung erfolgt, gelten als Personen, deren sich der Beförderer bei der Durchführung
der Beförderung bedient.

Artikel 52

Sonstige Ansprüche

(1) In allen Fällen, auf die diese Einheitlichen Rechtsvorschriften Anwendung finden, kann gegen den Beförderer ein
Anspruch auf Schadensersatz, auf welchem Rechtsgrund er auch beruht, nur unter den Voraussetzungen und Beschränkun-
gen dieser Einheitlichen Rechtsvorschriften geltend gemacht werden.

(2) Das Gleiche gilt für Ansprüche gegen die Bediensteten und anderen Personen, für die der Beförderer gemäß Arti-
kel 51 haftet.

TITEL V

HAFTUNG DES REISENDEN

Artikel 53

Besondere Haftungsgründe

Der Reisende haftet dem Beförderer für jeden Schaden,

a) der dadurch entsteht, dass er seinen Verpflichtungen nicht nachgekommen ist, die sich für ihn ergeben

1. aus den Artikeln 10, 14 und 20,

2. aus den besonderen Bestimmungen über die Beförderung von Fahrzeugen in den Allgemeinen Beförderungsbe-
dingungen oder

3. aus der Ordnung für die internationale Eisenbahnbeförderung gefährlicher Güter (RID), oder

b) der durch Gegenstände oder Tiere verursacht wird, die er mitnimmt,

sofern er nicht beweist, dass der Schaden auf Umstände zurückzuführen ist, die er trotz Anwendung der von einem gewis-
senhaften Reisenden geforderten Sorgfalt nicht vermeiden und deren Folgen er nicht abwenden konnte. Diese Bestimmung
berührt nicht die Haftung des Beförderers nach Artikel 26 und 33 Absatz 1.
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TITEL VI

GELTENDMACHUNG VON ANSPRÜCHEN

Artikel 54

Feststellung eines teilweisen Verlustes oder einer Beschädigung

(1) Wird ein teilweiser Verlust oder eine Beschädigung eines unter der Obhut des Beförderers beförderten Gegenstandes
(Reisegepäck, Fahrzeug) vom Beförderer entdeckt oder vermutet oder vom Berechtigten behauptet, so hat der Beförderer je
nach Art des Schadens den Zustand des Gegenstandes und, soweit möglich, das Ausmaß und die Ursache des Schadens sowie
den Zeitpunkt seines Entstehens unverzüglich und, wenn möglich, in Gegenwart des Berechtigten in einer Tatbestands-
aufnahme festzuhalten.

(2) Dem Berechtigten ist eine Abschrift der Tatbestandsaufnahme unentgeltlich auszuhändigen.

(3) Erkennt der Berechtigte die Feststellungen in der Tatbestandsaufnahme nicht an, so kann er verlangen, dass der
Zustand des Reisegepäcks oder des Fahrzeugs sowie die Ursache und der Betrag des Schadens von einem durch die Parteien
des Beförderungsvertrages oder ein Gericht bestellten Sachverständigen festgestellt werden. Das Verfahren richtet sich nach
den Gesetzen und Vorschriften des Staates, in dem die Feststellung erfolgt.

Artikel 55

Reklamationen

(1) Reklamationen betreffend die Haftung des Beförderers bei Tötung und Verletzung von Reisenden sind schriftlich an
den Beförderer zu richten, gegen den Ansprüche gerichtlich geltend gemacht werden können. Im Falle einer Beförderung,
die Gegenstand eines einzigen Vertrags war und von aufeinanderfolgenden Beförderern ausgeführt wurde, können Rekla-
mationen auch an den ersten oder letzten Beförderer sowie an den Beförderer gerichtet werden, der im Staat des Wohnsitzes
oder des gewöhnlichen Aufenthaltes des Reisenden seine Hauptniederlassung oder die Zweigniederlassung oder Geschäfts-
stelle hat, durch die der Beförderungsvertrag geschlossen worden ist.

(2) Die anderen Reklamationen aus dem Beförderungsvertrag sind schriftlich an den in Artikel 56 Absätze 2 und 3
genannten Beförderer zu richten.

(3) Die Belege, die der Berechtigte der Reklamation beigeben will, sind im Original oder in Abschrift, auf Verlangen des
Beförderers in gehörig beglaubigter Form, vorzulegen. Bei der Regelung der Reklamation kann der Beförderer die Rückgabe
des Beförderungsausweises, des Gepäckscheins und des Beförderungsscheins verlangen.

Artikel 56

Beförderer, gegen die Ansprüche gerichtlich geltend gemacht werden können

(1) Schadensersatzansprüche aufgrund der Haftung des Beförderers bei Tötung und Verletzung von Reisenden können
nur gegen einen gemäß Artikel 26 Absatz 5 haftbaren Beförderer gerichtlich geltend gemacht werden.

(2) Vorbehaltlich des Absatzes 4 können sonstige Ansprüche des Reisenden aufgrund des Beförderungsvertrages nur
gegen den ersten, den letzten oder denjenigen Beförderer geltend gemacht werden, der den Teil der Beförderung ausgeführt
hat, in dessen Verlauf die den Anspruch begründende Tatsache eingetreten ist.

(3) Ist bei Beförderungen durch aufeinanderfolgende Beförderer der zur Auslieferung verpflichtete Beförderer mit seiner
Zustimmung im Gepäckschein oder im Beförderungsschein eingetragen, können Ansprüche gemäß Absatz 2 auch dann
gegen ihn gerichtlich geltend gemacht werden, wenn er das Gepäck nicht erhalten oder das Fahrzeug nicht übernommen
hat.

(4) Ansprüche auf Erstattung von Beträgen, die aufgrund des Beförderungsvertrages gezahlt worden sind, können gegen
den Beförderer gerichtlich geltend gemacht werden, der den Betrag erhoben hat, oder gegen den Beförderer, zu dessen Guns-
ten der Betrag erhoben worden ist.

(5) Im Wege der Widerklage oder der Einrede können Ansprüche auch gegen einen anderen als die in den Absätzen 2
und 4 genannten Beförderer geltend gemacht werden, wenn sich die Klage auf denselben Beförderungsvertrag gründet.

(6) Soweit diese Einheitlichen Rechtsvorschriften auf den ausführenden Beförderer Anwendung finden, können die
Ansprüche auch gegen ihn gerichtlich geltend gemacht werden.

(7) Hat der Kläger die Wahl unter mehreren Beförderern, so erlischt sein Wahlrecht, sobald die Klage gegen einen der
Beförderer erhoben ist; dies gilt auch, wenn der Kläger die Wahl zwischen einem oder mehreren Beförderern und einem aus-
führenden Beförderer hat.
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Artikel 58

Erlöschen der Ansprüche bei Tötung und Verletzung

(1) Alle Ansprüche des Berechtigten aufgrund der Haftung des Beförderers bei Tötung und Verletzung von Reisenden sind
erloschen, wenn er den Unfall des Reisenden nicht spätestens zwölf Monate, nachdem er vom Schaden Kenntnis erlangt hat,
einem der Beförderer anzeigt, bei denen die Reklamation gemäß Artikel 55 Absatz 1 eingereicht werden kann. Zeigt der
Berechtigte dem Beförderer den Unfall mündlich an, so hat dieser ihm über die mündliche Anzeige eine Bestätigung
auszustellen.

(2) Die Ansprüche erlöschen jedoch nicht, wenn

a) der Berechtigte innerhalb der in Absatz 1 vorgesehenen Frist eine Reklamation an einen der in Artikel 55 Absatz 1
genannten Beförderer gerichtet hat;

b) der haftbare Beförderer innerhalb der in Absatz 1 vorgesehenen Frist auf andere Weise vom Unfall des Reisenden Kennt-
nis erhalten hat;

c) infolge von Umständen, die dem Berechtigten nicht zuzurechnen sind, der Unfall nicht oder nicht rechtzeitig angezeigt
worden ist;

d) der Berechtigte nachweist, dass der Unfall durch ein Verschulden des Beförderers verursacht worden ist.

Artikel 59

Erlöschen der Ansprüche bei Beförderung von Reisegepäck

(1) Mit der Annahme des Reisegepäcks durch den Berechtigten sind alle Ansprüche gegen den Beförderer aus dem
Beförderungsvertrag bei teilweisem Verlust, Beschädigung oder verspäteter Auslieferung erloschen.

(2) Die Ansprüche erlöschen jedoch nicht:

a) bei teilweisem Verlust oder bei Beschädigung, wenn

1. der Verlust oder die Beschädigung vor der Annahme des Reisegepäcks durch den Berechtigten gemäß Artikel 54
festgestellt worden ist;

2. die Feststellung, die gemäß Artikel 54 hätte erfolgen müssen, nur durch Verschulden des Beförderers unterblieben
ist;

b) bei äußerlich nicht erkennbarem Schaden, der erst nach der Annahme des Reisegepäcks durch den Berechtigten fest-
gestellt worden ist, wenn er

1. die Feststellung gemäß Artikel 54 sofort nach der Entdeckung des Schadens und spätestens drei Tage nach der
Annahme des Reisegepäcks verlangt und

2. außerdem beweist, dass der Schaden in der Zeit zwischen der Übernahme durch den Beförderer und der Auslie-
ferung entstanden ist;

c) bei verspäteter Auslieferung, wenn der Berechtigte binnen 21 Tagen seine Rechte gegen einen der in Artikel 56 Absatz 3
genannten Beförderer geltend gemacht hat;

d) wenn der Berechtigte nachweist, dass der Schaden auf ein Verschulden des Beförderers zurückzuführen ist.

Artikel 60

Verjährung

(1) Schadensersatzansprüche aufgrund der Haftung des Beförderers bei Tötung und Verletzung von Reisenden verjähren:

a) Ansprüche des Reisenden: in drei Jahren, gerechnet vom ersten Tag nach dem Unfall;

b) Ansprüche der anderen Berechtigten: in drei Jahren, gerechnet vom ersten Tag nach dem Tod des Reisenden, spätes-
tens aber in fünf Jahren, gerechnet vom ersten Tag nach dem Unfall.
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(2) Andere Ansprüche aus dem Beförderungsvertrag verjähren in einem Jahr. Die Verjährungsfrist beträgt jedoch zwei
Jahre bei Ansprüchen wegen eines Schadens, der auf eine Handlung oder Unterlassung zurückzuführen ist, die entweder in
der Absicht, einen solchen Schaden herbeizuführen, oder leichtfertig und in dem Bewusstsein begangen wurde, dass ein sol-
cher Schaden mit Wahrscheinlichkeit eintreten werde.

(3) Die Verjährung gemäß Absatz 2 beginnt bei Ansprüchen

a) auf Entschädigung wegen gänzlichen Verlustes mit dem vierzehnten Tag nach Ablauf der Frist gemäß Artikel 22
Absatz 3;

b) auf Entschädigung wegen teilweisen Verlustes, Beschädigung oder verspäteter Auslieferung mit dem Tag der
Auslieferung;

c) in allen anderen die Beförderung des Reisenden betreffenden Fällen mit dem Tag des Ablaufes der Geltungsdauer des
Beförderungsausweises.

Der als Beginn der Verjährung bezeichnete Tag ist in keinem Fall in der Frist inbegriffen.

(4) […]

(5) […]

(6) Im Übrigen gilt für die Hemmung und die Unterbrechung der Verjährung Landesrecht.

TITEL VII

BEZIEHUNGEN DER BEFÖRDERER UNTEREINANDER

Artikel 61

Aufteilung des Beförderungspreises

(1) Jeder Beförderer hat den beteiligten Beförderern den ihnen zukommenden Anteil am Beförderungspreis zu zahlen,
den er erhoben hat oder hätte erheben müssen. Die Art und Weise der Zahlung wird durch Vereinbarungen zwischen den
Beförderern geregelt.

(2) Artikel 6 Absatz 3, Artikel 16 Absatz 3 und Artikel 25 gelten auch für die Beziehungen zwischen aufeinander-
folgenden Beförderern.

Artikel 62

Rückgriffsrecht

(1) Hat ein Beförderer gemäß diesen Einheitlichen Rechtsvorschriften eine Entschädigung gezahlt, so steht ihm ein
Rückgriffsrecht gegen die Beförderer, die an der Beförderung beteiligt gewesen sind, gemäß den folgenden Bestimmungen
zu:

a) Der Beförderer, der den Schaden verursacht hat, haftet ausschließlich dafür;

b) haben mehrere Beförderer den Schaden verursacht, so haftet jeder für den von ihm verursachten Schaden; ist eine
Zuordnung nicht möglich, so wird die Entschädigung unter den Beförderern gemäß Buchstabe c aufgeteilt;

c) kann nicht bewiesen werden, welcher der Beförderer den Schaden verursacht hat, wird die Entschädigung auf sämtli-
che Beförderer aufgeteilt, mit Ausnahme derjenigen, die beweisen, dass der Schaden nicht von ihnen verursacht wor-
den ist; die Aufteilung erfolgt im Verhältnis der den Beförderern zustehenden Anteile am Beförderungspreis.

(2) Bei Zahlungsunfähigkeit eines dieser Beförderer wird der auf ihn entfallende, aber von ihm nicht gezahlte Anteil unter
allen anderen Beförderern, die an der Beförderung beteiligt gewesen sind, im Verhältnis des ihnen zustehenden Anteils am
Beförderungspreis aufgeteilt.

Artikel 63

Rückgriffsverfahren

(1) Ein Beförderer, gegen den gemäß Artikel 62 Rückgriff genommen wird, kann die Rechtmäßigkeit der durch den Rück-
griff nehmenden Beförderer geleisteten Zahlung nicht bestreiten, wenn die Entschädigung gerichtlich festgesetzt worden ist,
nachdem dem erstgenannten Beförderer durch gehörige Streitverkündung die Möglichkeit gegeben war, dem Rechtsstreit bei-
zutreten. Das Gericht der Hauptsache bestimmt die Fristen für die Streitverkündung und für den Beitritt.
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(2) Der Rückgriff nehmende Beförderer hat sämtliche Beförderer, mit denen er sich nicht gütlich geeinigt hat, mit ein und
derselben Klage zu belangen; andernfalls erlischt das Rückgriffsrecht gegen die nicht belangten Beförderer.

(3) Das Gericht hat in ein und demselben Urteil über alle Rückgriffe, mit denen es befasst ist, zu entscheiden.

(4) Der Beförderer, der sein Rückgriffsrecht gerichtlich geltend machen will, kann seinen Anspruch vor dem zuständigen
Gericht des Staates erheben, in dem einer der beteiligten Beförderer seine Hauptniederlassung oder die Zweigniederlassung
oder Geschäftsstelle hat, durch die der Beförderungsvertrag geschlossen worden ist.

(5) Ist die Klage gegen mehrere Beförderer zu erheben, so hat der klagende Beförderer die Wahl unter den gemäß Absatz 4
zuständigen Gerichten.

(6) Rückgriffsverfahren dürfen nicht in das Entschädigungsverfahren einbezogen werden, das der aus dem Beförderungs-
vertrag Berechtigte angestrengt hat.

Artikel 64

Vereinbarungen über den Rückgriff

Den Beförderern steht es frei, untereinander Vereinbarungen zu treffen, die von den Artikeln 61 und 62 abweichen.

3.12.2007 DE Amtsblatt der Europäischen Union L 315/39



ANHANG II

VON EISENBAHNUNTERNEHMEN UND/ODER FAHRKARTENVERKÄUFERN ANZUGEBENDE
MINDESTINFORMATIONEN

Teil I: Informationen vor Fahrtantritt

Allgemeine Vertragsbedingungen

Fahrpläne und Bedingungen der Fahrt mit der kürzesten Fahrtzeit

Fahrpläne und Bedingungen der Fahrt zum günstigsten Fahrpreis

Zugänglichkeit, Zugangsbedingungen und Verfügbarkeit von Einrichtungen für Personen mit Behinderungen und Personen
mit eingeschränkter Mobilität im Zug

Zugänglichkeit und Zugangsbedingungen für Fahrgäste, die Fahrräder mitführen

Verfügbarkeit von Sitzen in Raucher- und Nichtraucherzonen, erster und zweiter Klasse sowie Liege- und Schlafwagen

Aktivitäten, die voraussichtlich zu Störungen oder Verspätungen von Verkehrsdiensten führen

Verfügbarkeit von Dienstleistungen im Zug

Verfahren zur Anzeige des Gepäckverlusts

Beschwerdeverfahren

Teil II: Informationen während der Fahrt

Dienstleistungen im Zug

Nächster Haltebahnhof

Verspätungen

Wichtigste Anschlussverbindungen

Sicherheit
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ANHANG III

MINDESTNORMEN FÜR DIE QUALITÄT DER DIENSTE

Informationen und Fahrkarten

Pünktlichkeit der Verkehrsdienste, allgemeine Grundsätze für die Bewältigung von Betriebsstörungen

Zugausfälle

Sauberkeit des Fahrzeugmaterials und der Bahnhofseinrichtungen (Luftqualität in den Wagen, Hygiene der sanitären Ein-
richtungen usw.)

Befragung zur Kundenzufriedenheit

Beschwerdebearbeitung, Erstattungen und Ausgleichszahlungen bei Nichterfüllung der Dienstqualitätsnormen

Hilfeleistung für Personen mit Behinderungen und Personen mit eingeschränkter Mobilität
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I

(Veröffentlichungsbedürftige Rechtsakte)

VERORDNUNG (EG) Nr. 1107/2006 DES EUROPÄISCHEN PARLAMENTS UND DES RATES

vom 5. Juli 2006

über die Rechte von behinderten Flugreisenden und Flugreisenden mit eingeschränkter Mobilität

(Text von Bedeutung für den EWR)

DAS EUROPÄISCHE PARLAMENT UND DER RAT DER EURO-
PÄISCHEN UNION —

gestützt auf den Vertrag zur Gründung der Europäischen
Gemeinschaft, insbesondere auf Artikel 80 Absatz 2,

auf Vorschlag der Kommission,

nach Stellungnahme des Europäischen Wirtschafts- und Sozial-
ausschusses (1),

nach Anhörung des Ausschusses der Regionen,

gemäß dem Verfahren des Artikels 251 des Vertrags (2),

in Erwägung nachstehender Gründe:

(1) Der Binnenmarkt für Luftverkehrsdienste sollte den Bürgern
im Allgemeinen zugute kommen. Daher sollten behinderte
Menschen und Personen mit eingeschränkter Mobilität,
unabhängig davon, ob die Ursache dafür Behinderung, Alter
oder andere Faktoren sind, die gleichen Flugreisemöglich-
keiten wie andere Bürger haben. Behinderte Menschen und
Personen mit eingeschränkter Mobilität haben die gleichen
Rechte wie andere Bürger auf Freizügigkeit, Wahlfreiheit
und Nichtdiskriminierung. Dies gilt für Flugreisen wie für
andere Lebensbereiche.

(2) Die Beförderung von behinderten Menschen und Personen
mit eingeschränkter Mobilität sollte darum akzeptiert
werden und außer aus den gesetzlich festgelegten Sicher-
heitsgründen nicht wegen ihrer Behinderung oder man-
gelnden Mobilität verweigert werden. Vor der Annahme
einer Buchung von behinderten Menschen oder von
Personen mit eingeschränkter Mobilität sollten Luftfahrt-
unternehmen, ihre Erfüllungsgehilfen und Reiseunterneh-
men sich im Rahmen des Möglichen nach besten Kräften
bemühen, zu prüfen, ob ein begründeter Sicherheitsgrund
besteht, der eine Mitnahme dieser Personen auf den
entsprechenden Flügen verhindern würde.

(3) Diese Verordnung sollte andere Fluggastrechte nicht beein-
trächtigen, wie sie im Gemeinschaftsrecht verankert sind,
insbesondere in der Richtlinie 90/314/EWG des Rates vom
13. Juni 1990 über Pauschalreisen (3) und in der Ver-
ordnung (EG) Nr. 261/2004 des Europäischen Parlaments
und des Rates vom 11. Februar 2004 über eine gemeinsame
Regelung für Ausgleichs- und Unterstützungsleistungen für
Fluggäste im Fall der Nichtbeförderung und bei Annullie-
rung oder großer Verspätung von Flügen (4). Falls in einem
dieser Rechtsakte in Bezug auf dasselbe Ereignis das gleiche
Recht auf Rückerstattung oder Umbuchung vorgesehen ist
wie in dieser Verordnung, sollte die betroffene Person
berechtigt sein, dieses Recht nach eigenem Ermessen nur
einmal auszuüben.

(4) Damit behinderte Menschen und Personen mit einge-
schränkter Mobilität vergleichbare Flugreisemöglichkeiten
wie andere Bürger haben, sollte ihnen entsprechend ihren
besonderen Bedürfnissen auf Flughäfen und an Bord von
Luftfahrzeugen unter Einsatz des erforderlichen Personals
und der notwendigen Ausstattung Hilfe gewährt werden.
Im Interesse der sozialen Integration sollten die Betroffenen
diese Hilfe ohne zusätzliche Kosten erhalten.

(5) Die Hilfeleistungen auf den Flughäfen, die in dem unter den
Vertrag fallenden Hoheitsgebiet eines Mitgliedstaates liegen,
sollten behinderte Menschen und Personen mit einge-
schränkter Mobilität unter anderem in die Lage versetzen,
von einem als solchen ausgewiesenen Ankunftsort auf dem
Flughafen zu einem Luftfahrzeug und von dem Luftfahr-
zeug zu einem als solchen ausgewiesenen Abfahrtsort auf
dem Flughafen zu gelangen, einschließlich an und von Bord
zu gehen. Diese Orte sollten zumindest an den Hauptein-
gängen der Abfertigungsgebäude, in Bereichen mit Abferti-
gungsschaltern, in Fernbahnhöfen, Stadtbahnhöfen und U-
Bahnhöfen, an Bushaltestellen, an Taxiständen und anderen
Haltepunkten sowie auf den Flughafenparkplätzen ausge-
wiesen werden. Die Hilfe sollte so organisiert sein, dass
Unterbrechungen und Verzögerungen vermieden werden,
wobei in der ganzen Gemeinschaft unabhängig vom
Flughafen und Luftfahrtunternehmen ein hoher, gleich-
wertiger Standard gewährleistet sein sollte und die Mittel
bestmöglich genutzt werden sollten.
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(6) Um dies zu erreichen, sollte die Gewährleistung einer
qualitativ hochwertigen Hilfeleistung auf Flughäfen einer
zentralen Einrichtung obliegen. Da die Leitungsorgane von
Flughäfen bei allen Dienstleistungen auf den Flughäfen eine
zentrale Rolle spielen, sollte ihnen die Gesamtverant-
wortung übertragen werden.

(7) Die Leitungsorgane der Flughäfen können diese Hilfe-
leistung den behinderten Menschen und Personen mit
eingeschränkter Mobilität selbst anbieten. Alternativ kön-
nen die Leitungsorgane mit Blick auf die positive Rolle
bestimmter Reise- und Luftfahrtunternehmen in der Ver-
gangenheit unbeschadet der einschlägigen Regelungen des
Gemeinschaftsrechts, einschließlich derjenigen zum öffent-
lichen Vergabeverfahren, mit Dritten Verträge über die
Gewährung solcher Hilfeleistungen abschließen.

(8) Die Hilfeleistung sollte so finanziert werden, dass die Last
gleichmäßig auf alle Fluggäste, die einen Flughafen
benutzen, verteilt und eine Abschreckung vor der Beförde-
rung von behinderten Menschen und Personen mit
eingeschränkter Mobilität vermieden wird. Das wirksamste
Mittel zur Finanzierung dürfte eine Umlage sein, die von
jedem Luftfahrtunternehmen, das einen Flughafen benutzt,
im Verhältnis zu der Zahl der von ihm zu oder von dem
Flughafen beförderten Fluggäste erhoben wird.

(9) Die Umlage sollte gänzlich transparent festgelegt und
angewandt werden, insbesondere um zu gewährleisten,
dass die von einem Luftfahrtunternehmen erhobene
Umlage gegenüber der Hilfeleistung für behinderte Men-
schen und Personen mit eingeschränkter Mobilität ange-
messen ist und diese Umlage nicht dazu dient, Aktivitäten
des Leitungsorgans zu finanzieren, die nicht im Zusam-
menhang mit einer solchen Hilfeleistung stehen. Die
Richtlinie 96/67/EG des Rates vom 15. Oktober 1996 über
den Zugang zum Markt der Bodenabfertigungsdienste auf
den Flughäfen der Gemeinschaft (1) und insbesondere die
Bestimmungen zur Kontentrennung, sollten daher, soweit
sie dieser Verordnung nicht widersprechen, angewandt
werden.

(10) Bei der Organisation der Hilfeleistungen für behinderte
Menschen und Personen mit eingeschränkter Mobilität und
der Ausbildung ihres Personals sollten die Flughäfen und
die Luftfahrtunternehmen das Dokument 30 Teil I
Abschnitt 5 der Europäischen Zivilluftfahrtkonferenz
(ECAC) und die dazugehörenden Anhänge, insbesondere
den „Code of Good Conduct in Ground Handling for
Persons with Reduced Mobility“ in dessen Anhang J in der
bei Annahme dieser Verordnung geltenden Fassung,
berücksichtigen.

(11) Bei der Entscheidung über die Gestaltung neuer Flughäfen
und Abfertigungsgebäude und bei umfassenden Renovie-
rungsarbeiten sollten die Leitungsorgane von Flughäfen so
weit wie möglich die Bedürfnisse von behinderten
Menschen und Personen mit eingeschränkter Mobilität
berücksichtigen. Entsprechend sollten Luftfahrt-

unternehmen möglichst bei der Entscheidung über die
Gestaltung neuer und neu einzurichtender Flugzeuge solche
Bedürfnisse berücksichtigen.

(12) Die Richtlinie 95/46/EG des Europäischen Parlaments und
des Rates vom 24. Oktober 1995 zum Schutz natürlicher
Personen bei der Verarbeitung personenbezogener Daten
und zum freien Datenverkehr (2) sollte strikt durchgesetzt
werden, um sicherzustellen, dass die Privatsphäre der
behinderten Menschen und der Personen mit eingeschränk-
ter Mobilität geschützt wird, dass die erforderlichen
Informationen sich auf die Erfüllung der in dieser Ver-
ordnung festgelegten Verpflichtungen zur Hilfeleistung
beschränken und dass sie nicht gegen die Fluggäste
verwendet werden, die die betreffende Dienstleistung
anfordern.

(13) Alle wesentlichen Informationen für Fluggäste sollten in
alternativen Formen erteilt werden, die für behinderte
Menschen und Personen mit eingeschränkter Mobilität
zugänglich sind, wobei diese Informationen zumindest in
denselben Sprachen zur Verfügung stehen sollten wie
diejenigen für andere Fluggäste.

(14) Gehen Rollstühle oder sonstige Mobilitätshilfen oder Hilfs-
geräte bei der Abfertigung auf dem Flughafen oder bei der
Beförderung an Bord des Luftfahrzeugs verloren oder
werden sie beschädigt, sollte der Fluggast, dem die
Ausrüstung gehört, gemäß den internationalen, gemein-
schaftlichen und nationalen Rechtsvorschriften entschädigt
werden.

(15) Die Mitgliedstaaten sollten die Einhaltung dieser Verord-
nung überwachen und sicherstellen und für die Durch-
setzung eine geeignete Einrichtung bestimmen. Diese
Überwachung lässt das Recht von behinderten Menschen
und Personen mit eingeschränkter Mobilität, nach natio-
nalem Recht ein Gericht anzurufen, unberührt.

(16) Es ist wichtig, dass ein behinderter Mensch oder eine Person
mit eingeschränkter Mobilität, die der Auffassung ist, dass
gegen diese Verordnung verstoßen wurde, die Möglichkeit
hat, die Angelegenheit je nach Fall dem Leitungsorgan des
Flughafens oder dem betreffenden Luftfahrtunternehmen
zur Kenntnis bringen. Wenn der behinderte Mensch oder
die Person mit eingeschränkter Mobilität auf diesem Wege
nicht zufrieden gestellt wird, so sollte sie die Möglichkeit
haben, bei der/den von dem betreffenden Mitgliedstaat zu
diesem Zweck benannten Stelle(n) Beschwerde einzulegen.

(17) Beschwerden über Hilfeleistungen in einem Flughafen
sollten an die Stelle(n) gerichtet werden, die der Mitglied-
staat, in dem der Flughafen liegt, zur Durchsetzung dieser
Verordnung benannt hat. Beschwerden über Hilfeleistungen
eines Luftfahrtunternehmens sollten an die Stelle(n)
gerichtet werden, die der Mitgliedstaat, der dem Luftfahrt-
unternehmen die Betriebsgenehmigung erteilt hat, zur
Durchsetzung dieser Verordnung benannt hat.
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(18) Die Mitgliedstaaten sollten für Verstöße gegen diese
Verordnung Sanktionen festlegen und für ihre Anwendung
sorgen. Die Sanktionen, die die Zahlung einer Entschädi-
gung an die betroffene Person einschließen können, sollten
wirksam, verhältnismäßig und abschreckend sein.

(19) Da die Ziele dieser Verordnung, nämlich ein hohes, gleiches
Maß an Schutz und Hilfe in allen Mitgliedstaaten sowie
einheitliche Bedingungen für die Wirtschaftsteilnehmer im
Binnenmarkt sicherzustellen, auf Ebene der Mitgliedstaaten
nicht ausreichend verwirklicht werden können und daher
wegen des Umfangs oder der Wirkung der Maßnahme
besser auf Gemeinschaftsebene zu verwirklichen sind, kann
die Gemeinschaft im Einklang mit dem in Artikel 5 des
Vertrags niedergelegten Subsidiaritätsprinzip tätig werden.
Entsprechend dem in demselben Artikel genannten Grund-
satz der Verhältnismäßigkeit geht diese Verordnung nicht
über das zur Erreichung dieser Ziele erforderliche Maß
hinaus.

(20) Diese Verordnung steht im Einklang mit den Grundrechten
und Grundsätzen, die insbesondere mit der Charta der
Grundrechte der Europäischen Union anerkannt wurden.

(21) Am 2. Dezember 1987 haben das Königreich Spanien und
das Vereinigte Königreich Großbritannien und Nordirland
in London in einer gemeinsamen Erklärung ihrer Minister
für auswärtige Angelegenheiten eine engere Zusammen-
arbeit bei der Nutzung des Flughafens Gibraltar vereinbart.
Diese Vereinbarung ist noch nicht wirksam —

HABEN FOLGENDE VERORDNUNG ERLASSEN:

Artikel 1

Zweck und Geltungsbereich

(1) Diese Verordnung enthält Vorschriften für den Schutz und
die Hilfeleistung für behinderte Flugreisende und Flugreisende
mit eingeschränkter Mobilität, die diese Personen vor Dis-
kriminierung schützen und sicherstellen sollen, dass sie Hilfe
erhalten.

(2) Diese Verordnung gilt für behinderte Menschen und
Personen mit eingeschränkter Mobilität, die gewerbliche Passa-
gierflugdienste nutzen oder zu nutzen beabsichtigen und von
einem Flughafen, der in dem unter den Vertrag fallenden
Hoheitsgebiet eines Mitgliedstaates liegt, abfliegen, auf einem
solchen ankommen oder einen solchen im Transit benutzen.

(3) Die Artikel 3, 4 und 10 gelten auch für Fluggäste, die von
einem Flughafen in einem Drittland zu einem Flughafen reisen,
der in dem unter den Vertrag fallenden Hoheitsgebiet eines
Mitgliedstaates liegt, wenn es sich bei dem ausführenden
Luftfahrtunternehmen um ein Luftfahrtunternehmen der
Gemeinschaft handelt.

(4) Diese Verordnung berührt nicht die Rechte der Fluggäste,
die in der Richtlinie 90/314/EWG und der Verordnung (EG)
Nr. 261/2004 verankert sind.

(5) Kollidieren die Bestimmungen dieser Verordnung mit
denjenigen der Richtlinie 96/67/EG, so hat diese Verordnung
Vorrang.

(6) Die Anwendung dieser Verordnung auf den Flughafen
Gibraltar erfolgt unbeschadet der Rechtsstandpunkte des König-
reichs Spanien und des Vereinigten Königreichs Großbritannien
und Nordirland in der strittigen Frage der Souveränität über das
Gebiet, in dem der Flughafen liegt.

(7) Die Anwendung dieser Verordnung auf den Flughafen
Gibraltar wird bis zum Wirksamwerden der Regelung ausgesetzt,
die in der gemeinsamen Erklärung der Minister für auswärtige
Angelegenheiten Spaniens und des Vereinigten Königreichs vom
2. Dezember 1987 enthalten ist. Die Regierungen Spaniens und
des Vereinigten Königreichs unterrichten den Rat über den
Zeitpunkt des Wirksamwerdens.

Artikel 2

Begriffsbestimmungen

Für die Zwecke dieser Verordnung gelten folgende Begriffs-
bestimmungen:

a) „Behinderter Mensch“ oder „Person mit eingeschränkter
Mobilität“ ist eine Person, deren Mobilität bei der Benut-
zung von Beförderungsmitteln wegen einer körperlichen
(sensorischen oder motorischen, dauerhaften oder zeit-
weiligen) Behinderung, einer geistigen Behinderung oder
Beeinträchtigung, wegen anderer Behinderungen oder auf-
grund des Alters eingeschränkt ist und deren Zustand
angemessene Unterstützung und eine Anpassung der für
alle Fluggäste bereitgestellten Dienstleistungen an die
besonderen Bedürfnisse dieser Person erfordert.

b) „Luftfahrtunternehmen“ ist ein Lufttransportunternehmen
mit einer gültigen Betriebsgenehmigung.

c) „Ausführendes Luftfahrtunternehmen“ ist ein Luftfahrt-
unternehmen, das im Rahmen eines Vertrags mit einem
Fluggast oder im Namen einer anderen — juristischen oder
natürlichen — Person, die mit dem betreffenden Fluggast in
einer Vertragsbeziehung steht, einen Flug durchführt oder
durchzuführen beabsichtigt.

d) „Luftfahrtunternehmen der Gemeinschaft“ ist ein Luftfahrt-
unternehmen mit einer gültigen Betriebsgenehmigung, die
von einem Mitgliedstaat gemäß der Verordnung (EWG)
Nr. 2407/92 des Rates vom 23. Juli 1992 über die Erteilung
von Betriebsgenehmigungen an Luftfahrtunternehmen (1)
erteilt wurde.

e) „Reiseunternehmen“ ist, mit Ausnahme von Luftfahrtunter-
nehmen, ein Veranstalter oder Vermittler im Sinne von
Artikel 2 Nummer 2 bzw. Nummer 3 der Richtlinie 90/
314/EWG.

f) „Leitungsorgan eines Flughafens“ oder „Leitungsorgan“ ist
die Stelle, die nach nationalem Recht vor allem die Aufgabe
hat, die Flughafeneinrichtungen zu verwalten und zu
betreiben, und der die Koordinierung und Überwachung
der Tätigkeiten der verschiedenen Unternehmen auf einem
Flughafen oder in einem Flughafensystem obliegt.
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g) „Flughafennutzer“ ist jede natürlich oder juristische Person,
die Fluggäste auf dem Luftwege von oder zu dem
betreffenden Flughafen befördert.

h) „Flughafennutzerausschuss“ ist ein Ausschuss von Vertre-
tern der Flughafennutzer oder der sie vertretenden
Verbände.

i) „Buchung“ ist der Umstand, dass der Fluggast über einen
Flugschein oder einen anderen Beleg verfügt, aus dem
hervorgeht, dass die Buchung von dem Luftfahrtunter-
nehmen oder dem Reiseunternehmen akzeptiert und
registriert wurde.

j) „Flughafen“ ist jedes speziell für das Landen, Starten und
Manövrieren von Luftfahrzeugen ausgebaute Gelände, ein-
schließlich der für den Luftverkehr und die Abfertigung der
Luftfahrzeuge erforderlichen zugehörigen Einrichtungen,
wozu auch die Einrichtungen für die Abfertigung ge-
werblicher Flugdienste gehören.

k) „Flughafenparkplatz“ ist ein Parkplatz, der sich innerhalb
der Flughafengrenzen befindet oder der unmittelbaren
Kontrolle des Leitungsorgans eines Flughafens untersteht
und der unmittelbar den diesen Flughafen benutzenden
Fluggästen zur Verfügung steht.

l) „Gewerblicher Passagierflugdienst“ ist ein von einem Luft-
fahrtunternehmen als Linien- oder Bedarfsflug betriebener
Flugdienst zur Beförderung von Fluggästen, der der
Allgemeinheit gegen Entgelt entweder separat oder als Teil
einer Pauschalreise angeboten wird.

Artikel 3

Beförderungspflicht

Ein Luftfahrtunternehmen, sein Erfüllungsgehilfe oder ein
Reiseunternehmen darf sich nicht aus Gründen der Behinderung
oder der eingeschränkten Mobilität des Fluggastes weigern,

a) eine Buchung für einen Flug ab oder zu einem unter diese
Verordnung fallenden Flughafen zu akzeptieren;

b) einen behinderten Menschen oder eine Person mit ein-
geschränkter Mobilität auf einem solchen Flughafen an
Bord zu nehmen, sofern die betreffende Person über einen
gültigen Flugschein und eine gültige Buchung verfügt.

Artikel 4

Abweichungen, besondere Bedingungen und Unterrichtung

(1) Ungeachtet des Artikels 3 kann ein Luftfahrtunternehmen,
sein Erfüllungsgehilfe oder ein Reiseunternehmen sich aus
Gründen der Behinderung oder der eingeschränkten Mobilität
des Fluggastes nur weigern, die Buchung eines behinderten
Menschen oder einer Person mit eingeschränkter Mobilität zu
akzeptieren oder diese Person an Bord zu nehmen,

a) um geltenden Sicherheitsanforderungen, die in internatio-
nalen, gemeinschaftlichen oder nationalen Rechtsvorschrif-
ten festgelegt sind, oder den Sicherheitsanforderungen
nachzukommen, die die Behörde aufgestellt hat, die dem
betreffenden Luftfahrtunternehmen das Luftverkehrsbetrei-
berzeugnis ausgestellt hat;

b) wenn wegen der Größe des Luftfahrzeugs oder seiner Türen
die Anbordnahme oder die Beförderung dieses behinderten
Menschen oder dieser Person mit eingeschränkter Mobilität
physisch unmöglich ist.

Im Falle einer Weigerung, eine Buchung aus den in Unterabsatz 1
Buchstabe a oder b genannten Gründen zu akzeptieren, bemüht
sich das Luftfahrtunternehmen, sein Erfüllungsgehilfe oder das
Reiseunternehmen im Rahmen des Möglichen nach besten
Kräften, der betroffenen Person eine annehmbare Alternative
zu unterbreiten.

Einem behinderten Menschen oder einer Person mit einge-
schränkter Mobilität, der die Anbordnahme aufgrund ihrer
Behinderung oder eingeschränkten Mobilität verweigert wurde,
sowie jeder diese Person gemäß Absatz 2 des vorliegenden
Artikels begleitenden Person muss der Anspruch auf Erstattung
oder anderweitige Beförderung gemäß Artikel 8 der Verordnung
(EG) Nr. 261/2004 angeboten werden. Das Recht auf die
Möglichkeit eines Rückfluges oder einer anderweitigen Beförde-
rung ist davon abhängig, dass alle Sicherheitsanforderungen
erfüllt sind.

(2) Unter den in Absatz 1 Unterabsatz 1 Buchstabe a
genannten Bedingungen darf ein Luftfahrtunternehmen, sein
Erfüllungsgehilfe oder ein Reiseunternehmen verlangen, dass ein
behinderter Mensch oder eine Person mit eingeschränkter
Mobilität von einer anderen Person begleitet wird, die in der
Lage ist, die Hilfe zu leisten, die dieser behinderte Mensch oder
diese Person mit eingeschränkter Mobilität benötigt.

(3) Ein Luftfahrtunternehmen oder sein Erfüllungsgehilfe
macht die Sicherheitsvorschriften, die es bzw. er bei der
Beförderung von behinderten Menschen und Personen mit
eingeschränkter Mobilität befolgt, sowie jede Beschränkung in
der Beförderung solcher Personen oder von Mobilitätshilfen
wegen der Luftfahrzeuggröße in zugänglicher Form und
zumindest in den gleichen Sprachen wie die Informationen für
andere Fluggäste öffentlich zugänglich. Ein Reiseunternehmen
gibt die Sicherheitsvorschriften und Beschränkungen bekannt,
die für die von ihm veranstalteten, verkauften oder zum Verkauf
angebotenen, in Pauschalreisen eingeschlossenen Flüge gelten.

(4) Macht ein Luftfahrtunternehmen, sein Erfüllungsgehilfe
oder ein Reiseunternehmen von den Ausnahmen gemäß Absatz 1
oder Absatz 2 Gebrauch, so unterrichtet es bzw. er unverzüglich
den behinderten Menschen oder die Person mit eingeschränkter
Mobilität über seine Gründe hierfür. Ein Luftfahrtunternehmen,
sein Erfüllungsgehilfe oder ein Reiseunternehmen übermittelt
diese Gründe auf Verlangen in Schriftform dem behinderten
Menschen oder der Person mit eingeschränkter Mobilität inner-
halb von fünf Werktagen, nachdem der Antrag eingegangen ist.

Artikel 5

Bestimmung von Ankunfts- und Abfahrtsorten

(1) In Zusammenarbeit mit den Flughafennutzern über den
Flughafennutzerausschuss, sofern ein solcher besteht, und mit
den entsprechenden Verbänden, die behinderte Menschen und
Personen mit eingeschränkter Mobilität vertreten, bestimmt das
Leitungsorgan eines Flughafens unter Berücksichtigung der
örtlichen Gegebenheiten innerhalb und außerhalb der Abferti-
gungsgebäude Ankunfts- und Abfahrtsorte innerhalb der Flug-
hafengrenzen oder an einem Ort unter direkter Aufsicht des
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Leitungsorgans, an denen behinderte Menschen oder Personen
mit eingeschränkter Mobilität ohne Schwierigkeiten ihre Ankunft
auf dem Flughafen bekannt geben und um Hilfe bitten können.

(2) Die in Absatz 1 genannten Ankunfts- und Abfahrtsorte
werden deutlich ausgewiesen und an ihnen werden grundlegende
Informationen über den Flughafen in zugänglicher Form
vermittelt.

Artikel 6

Weiterleitung von Informationen

(1) Luftfahrtunternehmen, ihre Erfüllungsgehilfen und Reiseun-
ternehmen ergreifen alle Maßnahmen, die erforderlich sind, um
Meldungen des Hilfsbedarfs von behinderten Menschen und
Personen mit eingeschränkter Mobilität an allen ihren Verkaufs-
stellen, einschließlich Telefon- und Internetverkaufsstellen, in
dem unter den Vertrag fallenden Hoheitsgebiet der Mitglied-
staaten entgegenzunehmen.

(2) Wird einem Luftfahrtunternehmen, seinem Erfüllungsge-
hilfen oder einem Reiseunternehmen mindestens 48 Stunden vor
der für den Flug veröffentlichten Abflugzeit ein Hilfsbedarf
gemeldet, so leitet es bzw. er die betreffenden Informationen
mindestens 36 Stunden vor der für den Flug veröffentlichten
Abflugzeit weiter an

a) die Leitungsorgane des Abflugflughafens, des Zielflug-
hafens und des Transitflughafens sowie an

b) das ausführende Luftfahrtunternehmen, wenn die Buchung
nicht bei diesem Luftfahrtunternehmen vorgenommen
wurde; in den Fällen, in denen die Identität des ausführen-
den Luftfahrtunternehmens zum Zeitpunkt der Meldung
noch nicht bekannt ist, werden die Informationen über-
mittelt, sobald dies möglich ist.

(3) In allen anderen als den in Absatz 2 genannten Fällen leitet
das Luftfahrtunternehmen, sein Erfüllungsgehilfe oder das
Reiseunternehmen die Informationen so bald wie möglich weiter.

(4) So bald wie möglich nach dem Abflug unterrichtet das
ausführende Luftfahrtunternehmen das Leitungsorgan des Ziel-
flughafens, sofern dieser in dem unter den Vertrag fallenden
Hoheitsgebiet eines Mitgliedstaates liegt, über die Zahl der
behinderten Menschen und Personen mit eingeschränkter
Mobilität auf diesem Flug, die die in Anhang I genannte Hilfe
benötigen, und über die Art dieser Hilfe.

Artikel 7

Recht auf Hilfeleistung auf Flughäfen

(1) Kommt ein behinderter Mensch oder eine Person mit
eingeschränkter Mobilität auf einem Flughafen an, um einen Flug
anzutreten, so obliegt es dem Leitungsorgan des Flughafens,
dafür Sorge zu tragen, dass die in Anhang I genannte Hilfe so
geleistet wird, dass die Person den Flug, für den sie eine Buchung
besitzt, antreten kann, sofern die besonderen Bedürfnisse der
Person nach einer solchen Hilfe dem betreffenden Luftfahrt-
unternehmen, seinem Erfüllungsgehilfen oder dem betreffenden

Reiseunternehmen mindestens 48 Stunden vor der für den Flug
veröffentlichten Abflugzeit gemeldet worden ist. Diese Meldung
gilt auch für den Rückflug, wenn der Hin- und der Rückflug bei
demselben Luftfahrtunternehmen gebucht wurden.

(2) Ist der Einsatz eines anerkannten Begleithundes erforderlich,
so werden die entsprechenden Vorkehrungen getroffen, sofern
dies dem Luftfahrtunternehmen, seinem Erfüllungsgehilfen oder
dem Reiseunternehmen in Übereinstimmung mit geltenden
nationalen Bestimmungen über die Beförderung von Begleit-
hunden an Bord von Luftfahrzeugen — sofern vorhanden —

gemeldet worden ist.

(3) Erfolgt keine Meldung nach Absatz 1, so bemüht sich das
Leitungsorgan im Rahmen des Möglichen nach besten Kräften,
die in Anhang I genannte Hilfe so zu leisten, dass die betreffende
Person den Flug, für den sie eine Buchung besitzt, antreten kann.

(4) Absatz 1 gilt unter folgenden Bedingungen:

a) Die Person findet sich selbst zur Abfertigung ein, und zwar

i) zu der von dem Luftfahrtunternehmen, seinem
Erfüllungsgehilfen oder dem Reiseunternehmen im
Voraus schriftlich (einschließlich auf elektronischem
Wege) angegebenen Zeit oder

ii) wenn keine Zeit angegeben wurde, spätestens eine
Stunde vor der veröffentlichten Abflugzeit, oder

b) die Person findet sich an einem gemäß Artikel 5 ausge-
wiesenen Ort innerhalb der Flughafengrenzen ein, und
zwar

i) zu der von dem Luftfahrtunternehmen, seinem
Erfüllungsgehilfen oder dem Reiseunternehmen im
Voraus schriftlich (einschließlich auf elektronischem
Wege) angegebenen Zeit oder

ii) wenn keine Zeit angegeben wurde, spätestens zwei
Stunden vor der veröffentlichten Abflugzeit.

(5) Benutzt ein behinderter Mensch oder eine Person mit
eingeschränkter Mobilität einen unter diese Verordnung fallenden
Flughafen im Transit oder wird sie von einem Luftfahrtunter-
nehmen oder Reiseunternehmen von dem Flug, für den sie eine
Buchung besitzt, auf einen anderen Flug verlegt, so obliegt es
dem Leitungsorgan, dafür Sorge zu tragen, dass die in Anhang I
genannte Hilfe so geleistet wird, dass die Person in der Lage ist,
den Flug, für den sie eine Buchung besitzt, anzutreten.

(6) Kommt ein behinderter Mensch oder eine Person mit
eingeschränkter Mobilität auf dem Luftwege auf einem unter
diese Verordnung fallenden Flughafen an, so obliegt es dem
Leitungsorgan des Flughafens, dafür Sorge zu tragen, dass die in
Anhang I genannte Hilfe so geleistet wird, dass die Person in der
Lage ist, den in Artikel 5 genannten Abfahrtsort von dem
Flughafen zu erreichen.

(7) Die geleistete Hilfe muss, soweit wie dies möglich ist, auf die
besonderen Bedürfnisse des einzelnen Fluggastes zugeschnitten
sein.
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Artikel 8

Verantwortung für die Hilfeleistung auf Flughäfen

(1) Dem Leitungsorgan eines Flughafens obliegt es, dafür Sorge
zu tragen, dass behinderten Menschen und Personen mit
eingeschränkter Mobilität die in Anhang I genannte Hilfe ohne
zusätzliche Kosten geleistet wird.

(2) Das Leitungsorgan kann die Hilfe selbst leisten. Alternativ
kann das Leitungsorgan unter Beibehaltung seiner Zuständig-
keiten und in jedem Fall unter der Voraussetzung, dass die
Qualitätsstandards nach Artikel 9 Absatz 1 eingehalten werden,
einem oder mehreren Dritten einen Auftrag erteilen, diese Hilfe
zu leisten. Das Leitungsorgan kann — in Zusammenarbeit mit
den Flughafennutzern über den Flughafennutzerausschuss,
sofern ein solcher besteht — einen solchen Auftrag bzw. solche
Aufträge aus eigener Initiative oder auf Antrag unter anderem
eines Luftfahrtunternehmens erteilen, wobei bestehende Dienste
auf dem betreffenden Flughafen berücksichtigt werden. Im Falle
einer Ablehnung eines solchen Antrags legt das Leitungsorgan
eine schriftliche Begründung vor.

(3) Das Leitungsorgan eines Flughafens kann zur Finanzierung
dieser Hilfe von den Flughafennutzern diskriminierungsfrei eine
besondere Umlage erheben.

(4) Diese besondere Umlage muss angemessen, kostenabhän-
gig, transparent und vom Leitungsorgan des Flughafens in
Zusammenarbeit mit den Flughafennutzern über den Flughafen-
nutzerausschuss, sofern ein solcher besteht, oder jede andere
geeignete Einrichtung festgesetzt worden sein. Sie wird auf alle
Flughafennutzer, im Verhältnis zu der Gesamtzahl der Fluggäste,
die jedes Unternehmen zu und von dem Flughafen befördert,
aufgeteilt.

(5) Das Leitungsorgan eines Flughafens führt über seine
Tätigkeiten in Verbindung mit der Bereitstellung von Hilfe für
behinderte Menschen und Personen mit eingeschränkter Mobili-
tät und seine sonstigen Aktivitäten — entsprechend dem
üblichen Handelsbrauch — getrennt Buch.

(6) Das Leitungsorgan eines Flughafens macht den Flughafen-
nutzern über den Flughafennutzerausschuss, sofern ein solcher
besteht, oder über jede andere geeignete Einrichtung sowie der
Durchsetzungsstelle bzw. den Durchsetzungsstellen nach Arti-
kel 14 einen geprüften Jahresbericht über die eingegangenen
Umlagen und die im Zusammenhang mit der Bereitstellung von
Hilfe für behinderte Menschen und Personen mit eingeschränkter
Mobilität entstandenen Kosten zugänglich.

Artikel 9

Qualitätsstandards für Hilfeleistungen

(1) Ausgenommen auf Flughäfen mit weniger als 150 000
kommerziellen Fluggästen im Jahr legt das Leitungsorgan in
Zusammenarbeit mit den Flughafennutzern über den Flughafen-
nutzerausschuss, sofern ein solcher besteht, und mit den
Verbänden, die behinderte Fluggäste und Fluggäste mit ein-
geschränkter Mobilität vertreten, für die in Anhang I genannte
Hilfe Qualitätsstandards und die dafür notwendigen Mittel fest.

(2) Bei der Festlegung der Qualitätsstandards trägt es den
international anerkannten Strategien und Verhaltenskodizes zur

Erleichterung der Beförderung von behinderten Menschen und
Personen mit eingeschränkter Mobilität, insbesondere dem „Code
of Good Conduct in Ground Handling for Persons with Reduced
Mobility“ der ECAC, in vollem Umfang Rechnung.

(3) Das Leitungsorgan eines Flughafens veröffentlicht seine
Qualitätsstandards.

(4) Ein Luftfahrtunternehmen und das Leitungsorgan eines
Flughafens können übereinkommen, dass Letzteres Fluggästen,
die dieses Luftfahrtunternehmen zu und von dem Flughafen
befördert, Hilfe mit einem höheren Standard als den in Absatz 1
genannten Qualitätsstandards oder zusätzliche Hilfe zu der in
Anhang I genannten Hilfe leistet.

(5) Zur Finanzierung dieser Hilfeleistungen kann das Leitungs-
organ von dem Luftfahrtunternehmen zusätzlich zu der in
Artikel 8 Absatz 3 genannten Umlage eine weitere erheben, die
transparent, kostenabhängig und nach Konsultation des betref-
fenden Luftfahrtunternehmens festgesetzt worden ist.

Artikel 10

Hilfeleistung von Luftfahrtunternehmen

Ein Luftfahrtunternehmen leistet einem behinderten Menschen
oder einer Person mit eingeschränkter Mobilität, die von einem
unter diese Verordnung fallenden Flughafen abfliegt, auf einem
solchen ankommt oder einen solchen im Transit benutzt, die in
Anhang II genannte Hilfe ohne Aufpreis, sofern die betreffende
Person die in Artikel 7 Absätze 1, 2 und 4 genannten
Bedingungen erfüllt.

Artikel 11

Schulung

Die Luftfahrtunternehmen und die Leitungsorgane von Flughäfen
tragen dafür Sorge, dass

a) ihre eigenen und die Mitarbeiter von Subunternehmen, die
behinderten Menschen und Personen mit eingeschränkter
Mobilität unmittelbar Hilfe leisten, über Kenntnisse darüber
verfügen, wie den Bedürfnissen von Personen mit unter-
schiedlichen Behinderungen oder Beeinträchtigungen der
Mobilität entsprochen werden kann,

b) ihre Mitarbeiter, die auf dem Flughafen arbeiten und
unmittelbar mit den Fluggästen zu tun haben, in Fragen
der Gleichstellung von behinderten Menschen und der
Sensibilisierung für Behindertenfragen geschult werden,

c) alle neuen Beschäftigten bei der Einstellung in Behin-
dertenfragen geschult werden und dass die Mitarbeiter
gegebenenfalls in Auffrischungskursen geschult werden.

Artikel 12

Entschädigung für verloren gegangene oder beschädigte
Rollstühle, sonstige Mobilitätshilfen und Hilfsgeräte

Gehen Rollstühle oder sonstige Mobilitätshilfen oder Hilfsgeräte
während der Abfertigung auf dem Flughafen oder während der
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Beförderung an Bord des Luftfahrzeugs verloren oder werden sie
beschädigt, so wird der Fluggast, dem diese Ausrüstung gehört,
gemäß den internationalen, gemeinschaftsrechtlichen und natio-
nalen Rechtsvorschriften entschädigt.

Artikel 13

Ausschluss von Verpflichtungsbeschränkungen

Verpflichtungen aufgrund dieser Verordnung gegenüber behin-
derten Menschen und Personen mit eingeschränkter Mobilität
dürfen nicht eingeschränkt oder ausgeschlossen werden.

Artikel 14

Durchsetzungsstelle und ihre Aufgaben

(1) Jeder Mitgliedstaat benennt eine Stelle oder mehrere Stellen,
die für die Durchsetzung dieser Verordnung bei Flügen von oder
zu in seinem Hoheitsgebiet gelegenen Flughäfen zuständig ist
bzw. sind. Gegebenenfalls ergreift bzw. ergreifen diese Stelle(n)
die notwendigen Maßnahmen, um sicherzustellen, dass die
Rechte von behinderten Menschen und Personen mit ein-
geschränkter Mobilität gewahrt und die in Artikel 9 Absatz 1
genannten Qualitätsstandards eingehalten werden. Die Mitglied-
staaten teilen der Kommission mit, welche Stelle oder Stellen
benannt worden ist bzw. sind.

(2) Die Mitgliedstaaten sorgen gegebenenfalls dafür, dass die
nach Absatz 1 benannte(n) Durchsetzungsstelle(n) auch die
zufrieden stellende Durchführung des Artikels 8, einschließlich
der Bestimmungen über die Umlagen im Hinblick auf die
Vermeidung unlauteren Wettbewerbs, gewährleisten. Sie können
auch eine besondere Stelle zu diesem Zweck benennen.

Artikel 15

Beschwerdeverfahren

(1) Ein behinderter Mensch oder eine Person mit eingeschränk-
ter Mobilität, die der Auffassung ist, dass gegen diese Verordnung
verstoßen wurde, kann die Angelegenheit je nach Fall dem
Leitungsorgan des Flughafens oder dem betreffenden Luftfahrt-
unternehmen zur Kenntnis bringen.

(2) Sofern der behinderte Mensch oder die Person mit
eingeschränkter Mobilität auf diesem Wege nicht zufrieden
gestellt wird, können Beschwerden über einen angeblichen

Verstoß gegen diese Verordnung bei einer bzw. mehreren gemäß
Artikel 14 Absatz 1 benannten Stelle bzw. Stellen oder einer
sonstigen von einem Mitgliedstaat benannten zuständigen Stelle
eingereicht werden.

(3) Eine Stelle in einem Mitgliedstaat, bei der eine Beschwerde
eingeht, die eine Angelegenheit betrifft, die in die Zuständigkeit
einer benannten Stelle in einem anderen Mitgliedstaat fällt,
übermittelt diese Beschwerde an die Stelle in dem anderen
Mitgliedstaat.

(4) Die Mitgliedstaaten treffen Maßnahmen, damit die behin-
derten Menschen und Personen mit eingeschränkter Mobilität
über ihre in dieser Verordnung verankerten Rechte und die
Möglichkeit einer Beschwerde bei dieser/diesen benannten
Stelle(n) unterrichtet werden.

Artikel 16

Sanktionen

Die Mitgliedstaaten legen für Verstöße gegen diese Verordnung
Vorschriften über Sanktionen fest und treffen alle zu ihrer
Anwendung erforderlichen Maßnahmen. Die Sanktionen müssen
wirksam, verhältnismäßig und abschreckend sein. Die Mit-
gliedstaaten teilen der Kommission diese Vorschriften mit und
melden ihr spätere Änderungen unverzüglich.

Artikel 17

Berichterstattung

Die Kommission erstattet dem Europäischen Parlament und dem
Rat spätestens bis zum 1. Januar 2010 über die Anwendung und
die Ergebnisse dieser Verordnung Bericht. Dem Bericht sind,
soweit erforderlich, Legislativvorschläge beizufügen, die diese
Verordnung durch weitere Einzelheiten ergänzen oder ändern.

Artikel 18

Inkrafttreten

Diese Verordnung tritt am zwanzigsten Tag nach ihrer
Veröffentlichung im Amtsblatt der Europäischen Union in Kraft.

Sie gilt ab dem 26. Juli 2008, mit Ausnahme der Artikel 3 und 4,
die ab dem 26. Juli 2007 gelten.

Diese Verordnung ist in allen ihren Teilen verbindlich und gilt unmittelbar in jedem
Mitgliedstaat.

Geschehen zu Straßburg am 5. Juli 2006.

Im Namen des Europäischen Parlaments
Der Präsident

J. BORRELL FONTELLES

Im Namen des Rates
Die Präsidentin
P. LEHTOMÄKI
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ANHANG I

Hilfeleistungen unter der Verantwortung der Leitungsorgane von Flughäfen

Hilfeleistungen und Vorkehrungen, um behinderte Menschen und Personen mit eingeschränkter Mobilität in die Lage zu
versetzen,

— an den gemäß Artikel 5 innerhalb und außerhalb der Abfertigungsgebäude ausgewiesenen Orten ihre Ankunft auf
dem Flughafen bekannt zu geben und um Hilfe zu bitten,

— von dem ausgewiesenen Ort zum Abfertigungsschalter zu gelangen,

— die Abfertigung zu erledigen und ihr Gepäck aufzugeben,

— vom Abfertigungsschalter zum Luftfahrzeug zu gelangen und dabei gegebenenfalls die nötigen Auswanderungs-, Zoll-
und Sicherheitsverfahren zu durchlaufen,

— gegebenenfalls mithilfe von Lifts, Rollstühlen oder sonstigen benötigten Hilfen an Bord des Luftfahrzeugs zu gelangen,

— von der Luftfahrzeugtür zu ihrem Sitz zu gelangen,

— ihr Gepäck im Luftfahrzeug zu verstauen und wieder in Besitz zu nehmen,

— von ihrem Sitz zur Luftfahrzeugtür zu gelangen,

— gegebenenfalls mithilfe von Lifts, Rollstühlen oder sonstigen benötigten Hilfen das Luftfahrzeug zu verlassen,

— von Luftfahrzeugen zur Gepäckhalle zu gelangen und ihr Gepäck wieder in Besitz zu nehmen und dabei
gegebenenfalls die nötigen Einwanderungs- und Zollverfahren zu durchlaufen,

— von der Gepäckhalle zu einem ausgewiesenen Ort zu gelangen,

— im Transit mit der in der Luft und am Boden benötigten Hilfe innerhalb eines Abfertigungsgebäudes und zwischen
zwei Abfertigungsgebäuden Anschlussflüge zu erreichen,

— erforderlichenfalls zu den Toiletten zu gelangen.

Wird ein behinderter Mensch oder eine Person mit eingeschränkter Mobilität von einer Begleitperson unterstützt, muss
dieser Person auf Verlangen gestattet werden, die notwendige Hilfe im Flughafen und beim An-Bord-Gehen und Von-Bord-
Gehen zu leisten.

Abfertigung aller notwendigen Mobilitätshilfen, wie elektrischer Rollstühle am Boden (sofern diese 48 Stunden vorher
angemeldet wurden und an Bord des Luftfahrzeugs genügend Platz ist und sofern die einschlägigen Vorschriften über
Gefahrgüter nicht entgegenstehen).

Vorübergehender Ersatz beschädigter oder verloren gegangener Mobilitätshilfen, wobei allerdings nicht identische
Ausrüstungen gestellt werden müssen.

Gegebenenfalls Abfertigung anerkannter Begleithunde am Boden.

Mitteilung der für einen Flug benötigten Informationen in zugänglicher Form.
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ANHANG II

Hilfeleistung des Luftfahrtunternehmens

Beförderung anerkannter Begleithunde in der Kabine, vorbehaltlich der nationalen Vorschriften.

Zusätzlich zu medizinischen Geräten Beförderung von bis zu zwei Mobilitätshilfen pro behindertem Mensch oder Person
mit eingeschränkter Mobilität, einschließlich elektrischer Rollstühle (sofern diese 48 Stunden vorher angemeldet wurden und
an Bord des Luftfahrzeugs genügend Platz ist und sofern die einschlägigen Vorschriften über Gefahrgüter nicht
entgegenstehen).

Mitteilung von wesentlichen Informationen über einen Flug in zugänglicher Form.

Auf Wunsch Bemühen im Rahmen des Möglichen nach besten Kräften um Sitzvergabe entsprechend den Bedürfnissen des
jeweiligen behinderten Menschen oder der jeweiligen Person mit eingeschränkter Mobilität, vorbehaltlich der Sicherheits-
anforderungen und der Verfügbarkeit.

Erforderlichenfalls Hilfe, um zu den Toiletten zu gelangen.

Wird ein behinderter Mensch oder eine Person mit eingeschränkter Mobilität von einer Begleitperson unterstützt, bemüht
sich das Luftfahrtunternehmen im Rahmen des Möglichen nach besten Kräften, dieser Person einen Sitzplatz neben dem
behinderten Menschen oder der Person mit eingeschränkter Mobilität zuzuweisen.
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MITTEILUNG DER KOMMISSION 

Mitteilung über den Umfang der Haftung von Luftfahrtunternehmen und Flughäfen für 
Zerstörung, Beschädigung oder Verlust von Mobilitätshilfen von Flugreisenden 

eingeschränkter Mobilität  
 

Text von Bedeutung für den EWR 

1. HINTERGRUND 

Am 5. Juli 2006 verabschiedeten der Rat und das Europäische Parlament die 
Verordnung (EG) Nr. 1107/2006 über die Rechte von behinderten Flugreisenden und 
Flugreisenden mit eingeschränkter Mobilität1 (nachstehend „Verordnung“ genannt). Durch 
diese Verordnung soll im Wesentlichen sichergestellt werden, dass behinderte Menschen und 
Personen eingeschränkter Mobilität bei Flugreisen nicht benachteiligt werden. Im Zuge der 
politischen Verhandlungen über den Kommissionsvorschlag gab die Kommission am 
30. November 2005 in Bezug auf den künftigen Artikel 12, der die „Entschädigung für 
verloren gegangene oder beschädigte Rollstühle, sonstige Mobilitätshilfen und Hilfsgeräte“ 
betraf, eine Erklärung für das Protokoll2 ab, in der sie sich zur Durchführung einer Studie und 
zur Vorlage eines entsprechenden Berichts verpflichtete; in dieser Studie sollte geprüft 
werden, ob es möglich ist, die nach dem Gemeinschaftsrecht, dem innerstaatlichen oder dem 
internationalen Recht bestehenden Rechte von Flugreisenden, deren Rollstuhl oder sonstige 
Mobilitätshilfen bei der Abfertigung auf dem Flughafen oder bei der Beförderung an Bord des 
Luftfahrzeugs zerstört oder beschädigt werden oder verloren gehen, auszuweiten. 

Die Kommission veröffentlichte eine Auftragsbekanntmachung3 für eine Studie, in der 
geprüft werden sollte, welche Entschädigungshöchstgrenzen in Bezug auf beschädigte oder 
verloren gegangene Ausrüstungen und Geräte von Fluggästen eingeschränkter Mobilität 
gelten (nachstehend „Studie“ genannt); diese Studie kann auf der Website der Kommission 
eingesehen werden. In dieser Mitteilung wird über die Ergebnisse der Studie und die 
Möglichkeiten zur Ausweitung bestehender Rechte berichtet. 

2. PROBLEMSTELLUNG 

„Die Beschädigung oder der Verlust von Gepäck ist ärgerlich. Werden aber Mobilitätshilfen 
beschädigt oder gehen verloren, kann dies die gesamte Reise unmöglich machen und den 
Alltag des Betroffen für lange Zeit sehr schwierig gestalten. Es ist gleichbedeutend mit dem 
Verlust von Unabhängigkeit und Würde4.“ 

Ein großer Teil der derzeitigen EU-Bevölkerung hat Mobilitätsprobleme und ist unter 
Umständen auf einen Rollstuhl, andere Mobilitätshilfen oder Hilfsgeräte (nachstehend 

                                                 
1 ABl. L 204 vom 26.7.2006, S. 1. 
2 Arbeitsdokument des Rates Nr. 15206/05 ( COD 2005/007). 
3 Auftragsbekanntmachung 2006/S 111-118193 vom 14.6.2006. 
4 Auszug aus der Antwort eines Verbandes von Personen eingeschränkter Mobilität an die Berater. 
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„Mobilitätshilfen“ genannt) angewiesen. Der Anteil von Menschen eingeschränkter Mobilität 
an der Gesamtbevölkerung wird wahrscheinlich weiter zunehmen, da das Durchschnittsalter 
der EU-Bevölkerung steigt. 

Die Kommission möchte in dieser Mitteilung nicht Daten reproduzieren, die bereits in der 
Studie, die ergänzend zu dieser Mitteilung gelesen werden sollte, enthalten sind. Sie stellt 
allerdings fest, dass diesen Daten zufolge Menschen, deren Mobilität eingeschränkt ist und 
die auf Mobilitätshilfen angewiesen sind, offenbar seltener mit dem Flugzeug reisen als der 
Durchschnitt der Bevölkerung. Es ist sehr wahrscheinlich, dass die Angst vor Verlust, 
Beschädigung oder Zerstörung ihrer Mobilitätshilfen mit dazu beiträgt, diese Menschen vom 
Reisen abzuhalten, und so ihrer Integration in die Gesellschaft entgegensteht. Für diese Angst 
gibt es eine Reihe objektiver Gründe: 

(1) Der Verlust oder die Beschädigung von Rollstühlen oder anderen Mobilitätshilfen 
führt dazu, dass Personen eingeschränkter Mobilität ihre Unabhängigkeit einbüßen, 
und wirkt sich auf alle Bereiche ihres täglichen Lebens aus, solange keine 
zufriedenstellende Lösung gefunden werden kann. 

(2) Für Personen eingeschränkter Mobilität bedeuten Verlust, Beschädigung oder 
Zerstörung ihrer Mobilitätshilfen eine Gefährdung ihrer Gesundheit und Sicherheit, da 
nicht immer ein Ersatz zur Verfügung gestellt wird, und selbst wenn dies der Fall ist, 
dieser Ersatz nicht immer den Bedürfnissen der Person entspricht. 

(3) Die Luftfahrtunternehmen oder Flughäfen brauchen für die Lösung der praktischen 
Probleme, die durch Beschädigung oder Verlust von Mobilitätshilfen entstehen, viel 
mehr Zeit, als in einem solchen Notfall angemessen wäre. 

(4) Die bestehenden Verfahren und der durchschnittliche Ausbildungsstand des Personals 
der meisten Luftfahrtunternehmen und Flughäfen in Bezug auf angemessene 
Maßnahmen im Falle des Verlusts oder der Beschädigung von Mobilitätshilfen sind 
unzureichend. 

(5) Die finanziellen Konsequenzen von Verlust, Beschädigung oder Zerstörung von 
Mobilitätshilfen stellen bei Flugreisen für Personen eingeschränkter Mobilität im 
Vergleich zu anderen Fluggästen ein zusätzliches Risiko dar. 

(6) Der Schadensersatz für Beschädigung, Zerstörung oder Verlust von Mobilitätshilfen 
ist je nach Luftfahrtunternehmen und Flughafen unterschiedlich geregelt. 

3. ERGEBNIS DER STUDIE: DIE HERAUSFORDERUNGEN 

In der Praxis kommt es pro Jahr und pro Fluggesellschaft nur zu wenigen Vorfällen, bei denen 
es um Mobilitätshilfen geht. Die Gesamtzahl entsprechender Schadensanzeigen bewegt sich 
in einer Größenordnung zwischen 600 und 1000 Fällen pro Jahr - bei jährlich 706 Millionen 
Fluggästen in der Europäischen Union5. Dies bedeutet, dass auf eine Million Fluggäste im 
Durchschnitt weniger als eine und höchstens eineinhalb Schadensanzeigen kommen. 

                                                 
5 2005 wurden in der EU 705,8 Millionen Fluggäste befördert. 
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In der Studie werden sowohl die Erfahrungen in den USA als auch die Lage in Europa 
analysiert. Die beiden Analysen liefern eine vertretbare Grundlage für die Annahme, dass 
diese Schätzung der tatsächlichen Anzahl weitgehend entspricht. Die Studie kommt weiter zu 
dem Schluss, dass es sowohl in Bezug auf die quantitativen als auch auf die qualitativen 
Aspekte des Problems noch offene Fragen gibt, auf die hingewiesen werden sollte: 

3.1. Quantitatives Ziel: Reduzierung der Zahl der Vorfälle 

Es besteht ein klarer Zusammenhang zwischen der Anzahl der Vorfälle, bei denen 
Mobilitätshilfen von Personen eingeschränkter Mobilität zerstört oder beschädigt wurden oder 
verloren gingen, und dem ordnungsgemäßen Umgang mit solchen Geräten und ihrer 
korrekten Verstauung an Bord der Flugzeuge; die Abfertigung von Mobilitätshilfen in den 
Flughäfen ist ein wesentlicher Aspekt der Beförderung von Personen eingeschränkter 
Mobilität unter Bedingungen, die ihren Bedürfnissen entsprechen, und erfordert Kenntnisse, 
für die das Personal ausreichend geschult sein muss. Alles sollte darauf angelegt sein, dass 
eine Person eingeschränkter Mobilität ihr persönliches Hilfsgerät so lange wie möglich 
benutzen kann. Im Idealfall sollte eine Person eingeschränkter Mobilität immer dann, wenn 
sie ihre eigene Mobilitätshilfe an Bord des Flugzeuges nicht benutzen kann, diese an der 
Kabinentür abgeben und dort auch wieder im Empfang nehmen können. Andere Verfahren 
können vorgesehen werden, wenn dies aufgrund von Sicherheitserwägungen oder aus 
praktischen Gründen erforderlich ist. 

In der Anlage zum „Airline Passenger Service Commitment“6 von 2001, einer freiwilligen 
Verpflichtung betreffend Dienstleistungen für Fluggäste, die von der Mehrzahl der 
europäischen Fluggesellschaften unterzeichnet wurde (nachstehend „Airline Commitment“ 
genannt) ist festgelegt, dass die Unterzeichner alle vertretbaren Maßnahmen ergreifen, um den 
Verlust oder die Beschädigung von Mobilitätshilfen oder anderen Hilfsgeräten zu verhindern: 
sie entwickeln individuelle Ausführungspläne, in die das Airline Commitment aufgenommen 
wird; sie legen Schulungsprogramme für das Personal fest und ändern ihre Computersysteme 
dem Airline Commitment entsprechend; sie sorgen dafür, dass Personen eingeschränkter 
Mobilität in die Lage versetzt werden, so weit wie möglich ihre Unabhängigkeit zu behalten.  

Im „Airport Voluntary Commitment on Air Passenger Service“ (nachstehend „Airport 
Commitment“ genannt), das von den europäischen Flughäfen unter der Leitung des 
Internationalen Flughafenrats - Europa7 ausgearbeitet wurde, heißt es, dass das Personal 
angemessen geschult wird, um die Bedürfnisse von Personen eingeschränkter Mobilität zu 
verstehen und ihnen gerecht zu werden. Die Unterzeichner beabsichtigten, auf der Grundlage 
dieser Verpflichtungserklärung ihre eigenen individuellen Ausführungspläne zu erstellen und 
darin die einschlägigen Bestimmungen des Dokuments Nr. 30 (Teil 5) der Europäischen 
Zivilluftfahrtkonferenz (ECAC)8 und der Internationalen Zivilluftfahrt-Organisation 9 (ICAO 
Anhang 9) aufzunehmen. 

                                                 
6 Airline Passenger Service Commitment: siehe Artikel 8 und Anlage. 
7 ACI Europe (2001), Airport Voluntary Commitment on Air Passenger Service and its Special Protocol 

to Meet the Needs of People with Reduced Mobility. 
8 ECAC Policy Statement in the Field of Civil Aviation Facilitation (ECAC.CEAC Dok. Nr. 30 (TEIL I) 

10. Ausgabe/Dezember 2006. 
9 Richtlinien und Empfehlungen der Internationalen Zivilluftfahrt-Organisation (Anhang 9 des Chicagoer 

Abkommens). 
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In Punkt 5.2.3.2 des ECAC-Dokuments Nr. 3010 heißt es, dass die Mitgliedstaaten die 
Verteilung einer Broschüre an das Personal der Luftfahrtunternehmen und Flughäfen 
unterstützen sollten, in der erläutert wird, welche Verfahren und Hilfsgeräte zur Hilfeleistung 
für Personen eingeschränkter Mobilität vorzusehen sind, und die alle nötigen Informationen 
über die Bedingungen für die Beförderung solcher Personen, über die erforderlichen 
Hilfsangebote sowie über die Maßnahmen enthält, die diese Personen selber ergreifen 
müssen. Die Mitgliedstaaten sollten dafür sorgen, dass die Luftfahrtunternehmen in ihre 
Handbücher alle Verfahren aufnehmen, die Personen eingeschränkter Mobilität betreffen. 
Nach Punkt 5.5 des gleichen Dokuments sollten die Mitgliedstaaten sicherstellen, dass auf 
den Flughäfen ein Abfertigungsdienst für Personen eingeschränkter Mobilität mit Personal, 
das geschult und qualifiziert ist, um ihren Bedürfnissen gerecht zu werden, und mit 
geeigneten Hilfsgeräten zur Verfügung steht. 

Diese freiwilligen Absprachen werden jedoch nicht immer zufriedenstellend eingehalten. 
Erstens haben nur wenige Unternehmen und Flughäfen in der EU tatsächlich eigene 
Ausführungspläne oder eine entsprechende Kundenpolitik entwickelt, um diese freiwilligen 
Absprachen umzusetzen. Zweitens unterscheiden sich in diesen Fällen Ausführungspläne und 
Kundenpolitik so stark, dass dies zu einem völlig uneinheitlichen Schutzniveau für Personen 
eingeschränkter Mobilität führt. Drittens werden Ausführungspläne und Kundenpolitik nicht 
immer veröffentlicht, so dass Personen eingeschränkter Mobilität häufig nicht wissen, was sie 
erwarten können.  

Was das Airport Commitment betrifft, so leisten die meisten Flughäfen spontan Hilfe für 
Personen eingeschränkter Mobilität. Allerdings unterscheiden sich die Verfahren, die es den 
Personen eingeschränkter Mobilität ermöglichen, im eigenen Rollstuhl bis zur Kabinentür zu 
gelangen oder ihren eigenen Rollstuhl bei der Ankunft in Empfang zu nehmen, von Flughafen 
zu Flughafen erheblich. 

3.2. Qualitatives Ziel: Minimierung der Folgen eines Vorfalls 

3.2.1. Es fehlt ein einheitliches Verfahren für prompte Abhilfe 

Werden Mobilitätshilfen beschädigt, kann dies nicht nur aufgrund der damit verbundenen 
Kosten schwerwiegende Auswirkungen haben. Es geht auch darum, dass Personen 
eingeschränkter Mobilität ihre Hilfsgeräte eine Zeitlang nicht benutzen können, und 
Schadensersatz erst mit großer Verzögerung geleistet wird. Zu dem Zeitaufwand und Stress, 
die mit der Suche selbst nach einer nur vorläufigen Lösung für die praktischen Probleme des 
täglichen Lebens ohne Mobilitätshilfe verbunden sind, kommen die Schwierigkeiten hinzu, 
bei der Ankunft an einem häufig unbekannten Flughafen herauszubekommen, an wen 
Schadensanzeigen und Hilfsanfragen zu richten sind. 

Es gibt derzeit keine internationalen, gemeinschaftlichen oder nationalen Rechtsvorschriften, 
in denen unmittelbare Hilfe für Personen eingeschränkter Mobilität, deren Mobilitätshilfe 
verloren gegangen ist, beschädigt oder zerstört wurde, vorgesehen ist, und auch keine 
Regelung, in welcher Form diese unmittelbare Hilfe zu leisten wäre oder welches ihre 
wesentlichen Aspekte wären. 

                                                 
10 Siehe Fußnote 8. 
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Das Airline Commitment enthält keine konkreten Angaben dazu, wie entsprechende 
Schadensersatzansprüche zu behandeln oder welche Maßnahmen bei Beschädigung oder 
Verlust eines Rollstuhls oder einer anderen Mobilitätshilfe unmittelbar zu ergreifen sind.  

Die meisten Flughäfen haben keine Politik in Bezug auf Schadensersatzforderungen für 
Beschädigung oder Verlust von Rollstühlen oder Mobilitätshilfen. Trotz Airport 
Commitment11 unterscheiden sich Schadensersatzleistung und Verfahren für die 
Bereitstellung eines Ersatzgeräts von Flughafen zu Flughafen. Es ist daher möglich, dass die 
Bereitstellung von Ersatzgeräten und Schadensersatzleistungen für Personen eingeschränkter 
Mobilität, deren Ausrüstung zerstört oder beschädigt wurde, während sie sich in der Obhut 
des Flughafens befand, lückenhaft und inkohärent geregelt sind. Dies führt ganz sicher zu 
Unsicherheit und Verwirrung bei Personen eingeschränkter Mobilität, da sie nicht wissen, wie 
sie sich verhalten oder an wen sie sich bei einem Unfall mit ihrer Mobilitätshilfe wenden 
sollten. 

3.2.2. Die Unterschiede zwischen Art und Umfang der Haftung von Luftfahrtunternehmen 
und von Flughäfen 

Es gab von jeher Unterschiede zwischen Art und Umfang der Haftung von 
Luftfahrtunternehmen und von Flughäfen. Diese Unterschiede können bei den Betroffenen zu 
Verwirrung führen. 

3.2.2.1. Beförderung von Ausrüstung im Flugzeug (Haftung der Luftfahrtunternehmen) 

Derzeit erhalten Personen eingeschränkter Mobilität Hilfe von den Luftfahrtunternehmen im 
Rahmen der Bodenabfertigung. Die Luftfahrtunternehmen können diese Hilfe unmittelbar, 
durch ein drittes Unternehmen oder durch den Flughafen leisten, wenn dieser als Dienstleister 
für das Luftfahrtunternehmen handelt. Die Haftung der Luftfahrtunternehmen wird derzeit 
durch zahlreiche internationale Übereinkommen12, Rechtsvorschriften der Gemeinschaft zur 
Umsetzung dieser internationalen Übereinkommen in der EU13 sowie Rechts- und 
Verwaltungsverfahren beschränkt, die andere Länder den EU-Unternehmen auferlegen, die 
Zugang zum Markt dieser Länder haben möchten. Es steht den Unternehmen frei, auf eine 
Beschränkung ihrer Haftung zu verzichten und den Wert der verloren gegangenen 
Mobilitätshilfe oder deren Reparatur vollständig zu ersetzen. 

Alle diese Rechtstexte basieren auf dem gleichen Prinzip: grundsätzliche Haftung des 
Luftfahrtunternehmens für aufgegebenes Reisegepäck14. Dies bedeutet, dass der Geschädigte 
ein Verschulden des Luftfahrtunternehmens nicht nachzuweisen braucht, um seine Ansprüche 

                                                 
11 Siehe Fußnote 6. 
12 Es handelt sich um folgende Übereinkommen: 1 – Das Abkommen zur Vereinheitlichung bestimmter 

Vorschriften über die Beförderung im internationalen Luftverkehr, unterzeichnet in Warschau am 
12. Oktober 1929, das so genannte Warschauer Abkommen von 1929. 2 – Das Protokoll zur Änderung 
des Abkommens zur Vereinheitlichung von Regeln über die Beförderung im internationalen 
Luftverkehr, unterzeichnet in Warschau am 12. Oktober 1929, unterzeichnet in den Haag am 28.9.1955, 
das so genannte Haager Protokoll von 1955. 3 – Das Übereinkommen zur Vereinheitlichung bestimmter 
Vorschriften über die Beförderung im internationalen Luftverkehr, unterzeichnet in Montreal am 
28.5.1999, das so genannte Montrealer Übereinkommen von 1999. 

13 Verordnung (EG) Nr. 889/2002 des Europäischen Parlaments und des Rates vom 13. Mai 2002 
(ABl. L 140 vom 30.5.2002, S. 2) zur Änderung der Verordnung (EG) Nr. 2027/97 des Rates über die 
Haftung von Luftfahrtunternehmen bei Unfällen. 

14 Siehe Artikel 1 Absatz 10 der Verordnung (EG) Nr. 889/2002. 
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geltend zu machen. Personen eingeschränkter Mobilität müssen lediglich nachweisen, dass es 
zu Verlust oder Beschädigung während der Zeit kam, in der sich die Ausrüstung in der Obhut 
des Luftfahrtunternehmens befand (der so genannten Beförderungszeit). 

Die Beförderungszeit beginnt bei Ausrüstung, die am Abfertigungsschalter (durch den oder 
im Namen des Luftfahrtunternehmens) aufgegeben und entsprechend als Reisegepäck 
gekennzeichnet wurde, eindeutig mit dem Zeitpunkt, zu dem der Abfertigungsvorgang 
beginnt. Gleiches gilt für Reisegepäck, das an der Kabinentür übergeben wird. Auch wenn die 
Ausrüstung gekennzeichnet werden kann, bevor sie tatsächlich dem Luftfahrtunternehmen 
übergeben wird (am Flugsteig oder an der Kabinentür), sollte die Haftung des 
Luftfahrtunternehmens erst ab dem Zeitpunkt greifen, an dem ihm die Ausrüstung (am 
Flugsteig oder an der Kabinentür) tatsächlich übergeben wird. 

3.2.2.2. Abfertigung der Ausrüstung am Flughafen (Haftung des Flughafens) 

Die Verordnung gilt seit dem 26. Juli 2008 uneingeschränkt; seit diesem Zeitpunkt sind 
folglich die Flughäfen dafür verantwortlich, Personen eingeschränkter Mobilität Hilfe zu 
leisten. Die Haftung der Flughäfen ist im Prinzip unbeschränkt15 und unterliegt nationalem 
Haftungs-/Deliktsrecht. Aufgrund der Tatsache, dass für Flughäfen und Luftfahrtunternehmen 
ein unterschiedlicher Rechtsrahmen gilt, gibt es zwei wesentliche Unterschiede in der Art 
ihrer Haftung: Erstens ergibt sich die Haftung des Flughafens grundsätzlich aus einem 
nachgewiesenen Verschulden seines Leitungsorgans. Zweitens ist im Gegensatz zur Haftung 
der Luftfahrtunternehmen die Haftung des Flughafens unbegrenzt. Dies bedeutet, dass eine 
Person eingeschränkter Mobilität das Verschulden des Flughafens vor einem Gericht 
nachweisen muss, wenn der Flughafen die Forderung ablehnt (dies ist nicht der Fall, wenn das 
Luftfahrtunternehmen verantwortlich ist), jedoch ihren Schaden in voller Höhe ersetzt 
bekommen kann (dies ist nicht der Fall, wenn das Luftfahrtunternehmen verantwortlich ist, da 
seine Haftung normalerweise beschränkt ist). 

3.2.3. Entschädigung: Höhe und Verfahren 

Lange Zeit haben die Organisationen, die Personen eingeschränkter Mobilität vertreten, auf 
unbeschränkte Haftung bei Vorfällen mit Mobilitätshilfen gedrängt, und zwar sowohl 
während der Abfertigung am Flughafen als auch während der Beförderung an Bord von 
Flugzeugen. Der Grund dafür ist, dass moderne Mobilitätshilfen sehr teuer sind16, während 
die geltenden Haftungsbeschränkungen für Reisegepäck im Rahmen internationaler 
Übereinkommen, insbesondere des Montrealer Übereinkommens17, relativ niedrig angesetzt 
wurden, so dass der durch internationale Übereinkommen festgelegte Entschädigungsbetrag 
kaum in allen Fällen angemessen ist. 

Die meisten Luftfahrtunternehmen leisten Schadensersatz entsprechend dem Montrealer 
Übereinkommen. Das Risiko für Schäden an Mobilitätshilfen, die 1 000 SZR übersteigen, 
trägt der Reisende selbst, sofern er nicht bei der Übergabe des aufgegebenen Reisegepäcks an 
den Luftfrachtführer sein Interesse an der Ablieferung am Bestimmungsort betragsmäßig 

                                                 
15 Die Haftung der Flughäfen wird weder durch ein internationales Übereinkommen noch durch 

Gemeinschaftsrecht geregelt. 
16 Ein elektrischer Rollstuhl kann beispielsweise bis zu 10 000 EUR kosten.  
17 Bis zu 1000 SZR (ungefährer Betrag in EUR ausgehend von dem vom IWF festgelegten SZR-Wert am 

10.3.2008: 1060 EUR).  
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angegeben und den verlangten Zuschlag entrichtet hat18. Eine spezielle Versicherung für 
Mobilitätshilfen von Personen eingeschränkter Mobilität wird nur von sehr wenigen 
Unternehmen und nur für eine ganz geringe Zahl von Flughäfen angeboten. Die Mehrzahl der 
Luftfahrtunternehmen und Flughäfen bietet keinen speziellen Versicherungsschutz für die 
Beschädigung oder Zerstörung von Rollstühlen oder Mobilitätshilfen an. 

Aus der Studie geht hervor, dass nur eine Minderheit der EU-Luftfahrtunternehmen Personen 
eingeschränkter Mobilität die Möglichkeit gibt, eine Erklärung über einen höheren Wert ihrer 
Mobilitätshilfen abzugeben, den sie dann entsprechend geltend machen können. Einige dieser 
Unternehmen beschränken die Wertzuschlagserklärung auf einen Betrag, der über dem durch 
internationale Regeln und EU-Vorschriften festgelegten Entschädigungsniveau liegt, aber 
trotzdem nicht die tatsächlichen Kosten der Mobilitätshilfe deckt. Mehrere Gesellschaften 
wiesen darauf hin, dass bei einer Wertzuschlagserklärung ein Zuschlag erhoben wird, der vom 
Reisenden zu entrichten ist. 

Alle Betroffenen stimmen darin überein, dass den Personen eingeschränkter Mobilität nicht 
unmittelbar die Kosten dafür weitergegeben werden dürfen, dass ihren Bedürfnissen 
entsprochen wird. Nur wenige haben jedoch daraus die logische Schlussfolgerung gezogen, 
bei Beschädigung oder Verlust der Mobilitätshilfe die Kosten voll zu erstatten. In der 
Verordnung wird zwar der Grundsatz festgeschrieben, dass Hilfe für Personen 
eingeschränkter Mobilität ohne zusätzliche Kosten geleistet wird19, es ist jedoch kein 
konkreter Entschädigungsbetrag vorgesehen – dieser soll dann „gemäß den internationalen, 
gemeinschaftsrechtlichen und nationalen Rechtsvorschriften“ geregelt werden20. 

Es ist darauf hinzuweisen, dass im Schienenverkehr die Eisenbahngesellschaften nach den 
Rechtsvorschriften der Gemeinschaft Schadensersatz in voller Höhe leisten müssen, falls das 
Eisenbahnunternehmen für den vollständigen oder teilweisen Verlust oder die Beschädigung 
von Mobilitätshilfen haftet21. 

3.2.4. Die Definition von „Reisegepäck“ - Einbeziehung oder Ausschluss von 
Mobilitätshilfen 

Die Organisationen, die Personen eingeschränkter Mobilität vertreten, sowie die meisten 
Zivilluftfahrtbehörden, die sich an der Umfrage in Verbindung mit der Studie beteiligten, 
vertreten die Auffassung, dass Mobilitätshilfen nicht als Reisegepäck betrachtet werden 
sollten. Der Grund für diesen Ausschluss ist, dass auf Mobilitätshilfen nicht die Regelungen 
über Haftungsbeschränkungen der Luftfahrtunternehmen Anwendung finden sollten, die in 
den internationalen Übereinkommen festgelegt sind. Luftfahrtunternehmen und Flughäfen 
sollten die Kosten für verloren gegangene Mobilitätshilfen oder deren Reparatur vollständig 
erstatten. 

Die für die Vereinigten Staaten geltende Regelung des „Air Carrier Access Act“ (ACAA) 
enthält keine Begriffsbestimmung für Mobilitätshilfen und schließt sie nicht ausdrücklich aus 

                                                 
18 Entsprechend Artikel 22 Absatz 2 des Montrealer Übereinkommens und Artikel 1 Absatz 5 der 

Verordnung Nr. 889/2002. 
19 Siehe Artikel 8 der Verordnung Nr. 1107/2006. 
20 Siehe Artikel 12 der Verordnung Nr. 1107/2006. 
21 Verordnung (EG) Nr. 1371/2007 des Europäischen Parlaments und des Rates vom 23. Oktober 2007 

über die Rechte und Pflichten der Fahrgäste im Eisenbahnverkehr, ABl. L 315 vom 31.12.2007, 
Artikel 25. 
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der Definition von Reisegepäck aus. Sie sieht jedoch für alle Luftfahrtunternehmen, die 
Inlandstrecken in den Vereinigten Staaten bedienen wollen, die uneingeschränkte objektive 
Haftung ohne Obergrenze bei Vorfällen mit Mobilitätshilfen vor22. Das US-
Verkehrsministerium beabsichtigt, in Kürze die Vorschriften zur Umsetzung der ACAA-
Regelung zu ändern, um die meisten der derzeit für US-Luftfahrtunternehmen geltenden 
Vorschriften aus Teil 382 in Bezug auf behinderte Menschen, unter anderem die Behandlung 
von Mobilitätshilfen und anderen Hilfsgeräten, auch auf ausländische Luftfahrtunternehmen 
anzuwenden, die Strecken von und nach den USA bedienen. 

Die geltenden kanadischen Rechtsvorschriften in Bezug auf Personen eingeschränkter 
Mobilität finden sich in Teil VII der Air Transport Regulations: Terms and Conditions of 
Carriage Regulations23. Die nationale Verkehrsbehörde Kanadas definiert offenbar 
Mobilitätshilfen als prioritär aufgegebene persönliche Gegenstände, auch wenn die 
Mobilitätshilfen nicht aus der Begriffsbestimmung für Reisegepäck im engeren Sinn 
ausgenommen sind. Auf diese Weise verhindert die kanadische Verkehrsbehörde, dass auf 
kanadischem Gebiet tätige Luftfahrtunternehmen die in den internationalen Übereinkommen 
enthaltenen Bestimmungen über Haftungsbeschränkungen bei Zerstörung, Beschädigung oder 
Verlust von Reisegepäck auf Mobilitätshilfen anwenden. Es besteht eine Vereinbarung, dass 
ein Luftfahrtunternehmen, das in Kanada landet, die kanadischen Bestimmungen einhalten 
muss. Diese Vereinbarung wird offenbar von allen ausländischen Luftfahrtunternehmen 
respektiert. 

4. DIE ANTWORT: VERORDNUNG NR. 1107/2006 

4.1. Quantitatives Ziel: Reduzierung der Zahl der Vorfälle 

Angesichts der Tatsache, dass - wie unter Punkt 3.1 ausgeführt - spezielle Verfahren für den 
Umgang mit Rollstühlen oder anderen Mobilitätshilfen fehlen und nicht auf allen Flughäfen 
und durch alle Luftfahrtunternehmen Schulungsmaßnahmen zum Umgang mit Rollstühlen 
oder anderen Mobilitätshilfen angeboten werden, könnten Verbesserungen leicht erzielt 
werden. In der Verordnung Nr. 1107/2006 wurden Maßnahmen zur Behebung dieser Mängel 
vorgesehen, indem sowohl hinsichtlich der erforderlichen Verfahren als auch hinsichtlich der 
nötigen Schulung des Personals für eine angemessene Hilfeleistung für Personen 
eingeschränkter Mobilität Vorschriften erlassen wurden24. 

Diese Vorschriften betreffen unter anderem den Umgang mit Mobilitätshilfen auf dem 
Flughafen und ihre Beförderung an Bord des Flugzeugs. Daher sollten die Hilfeleistungen der 
Luftfahrtunternehmen erheblich verbessert und den Bedürfnissen angepasst werden. Durch 
spezielle Verfahren bei der Abfertigung und durch Schulung des Personals im Umgang mit 
Mobilitätshilfen werden Arbeitgeber und Arbeitnehmer gleicherweise sensibilisiert und 
Anzahl und Schwere von Vorfällen sowie die persönlichen und finanziellen Folgen gemildert. 

                                                 
22 Nach der ACAA-Regelung ist die Benachteiligung behinderter Personen bei Flugreisen untersagt. Das 

US-Verkehrsministerium erließ eine Vorschrift (14 CFR Teil 382) zur Umsetzung dieser Regelung, in 
der ausdrücklich auf die Behandlung von Mobilitätshilfen und anderen Hilfsgeräten eingegangen wird. 

23 Beförderungsbedingungen auf der Grundlage des kanadischen Beförderungsgesetztes. In Teil V dieses 
Gesetzes wird die Beförderung behinderter Personen geregelt. Abschnitt 155 dieses Teils V enthält die 
Bestimmungen in Bezug auf die Beschädigung oder den Verlust von Hilfsgeräten.  

24 Siehe Artikel 9 und Artikel 11 der Verordnung. 
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4.2. Qualitatives Ziel: Minimierung der Folgen eines Vorfalls 

Unter Punkt 3.2.1 wird erläutert, dass ein einheitliches Verfahren fehlt, das bei Beschädigung 
oder Verlust von Mobilitätshilfen prompte Abhilfe ermöglicht. Durch die Verordnung 
Nr. 1107/2006 wird diese Lücke teilweise geschlossen. Zunächst wird in Anhang I der 
Verordnung Nr. 1107/2006 in die Definition der Hilfeleistungen von Flughäfen ausdrücklich 
der Punkt „Vorübergehender Ersatz beschädigter oder verloren gegangener Mobilitätshilfen, 
wobei allerdings nicht identische Ausrüstungen gestellt werden müssen“25 aufgenommen. 
Zweitens legen die Flughäfen nach Artikel 9 „für die in Anhang I genannte Hilfe 
Qualitätsstandards und die dafür notwendigen Mittel fest“.  

Hinsichtlich der unter Punkt 3.2.2 genannten Unterschiede zwischen Art und Umfang der 
Haftung von Luftfahrtunternehmen und von Flughäfen ist in Artikel 12 der Verordnung 
Nr. 1107/2006 festgelegt, dass „gemäß den internationalen, gemeinschaftsrechtlichen und 
nationalen Rechtsvorschriften“ zu entschädigen ist.  

Die Kommission wird genau beobachten, wie Flughäfen und Luftfahrtunternehmen ihrer 
Verantwortung in diesem neuen, von der Verordnung vorgegebenen Kontext nachkommen, 
um zu einem späteren Zeitpunkt zu beurteilen, ob die Aufnahme einer genaueren Definition 
für die Haftung des Flughafens nach dem Muster der Bestimmungen für 
Luftfahrtunternehmen in der Verordnung Nr. 889/2002 ratsam ist. 

In Bezug auf die unter Punkt 3.2.3 behandelte Höhe des Schadensersatzes und das 
entsprechende Verfahren ist zu sagen, dass die Zahl der Vorfälle mit Mobilitätshilfen ohnehin 
klein ist und die neuen Schutzbestimmungen der Verordnung Nr. 1107/2006 dazu beitragen 
sollten, die Anzahl dieser Vorfälle und ihre Folgen noch weiter einzudämmen. Es ist daher 
deutlich, dass auch nach einer Änderung der geltenden Schadensersatzregelung die 
wirtschaftlichen Folgen solcher Unfälle für die Luftfahrtunternehmen und Flughäfen sehr 
beschränkt blieben. 

Schließlich wird unter Punkt 3.2.4 die Frage gestellt, ob Mobilitätshilfen als „Reisegepäck“ 
gelten sollten. Dies ist ein wichtiger Punkt, denn davon hängt, da die in den internationalen 
Übereinkommen festgelegten Haftungsobergrenzen nur für Reisegepäck gelten, die Höhe des 
Schadensersatzes ab. Einige der größten Partner der Gemeinschaft im Luftverkehr haben 
bereits detaillierte Verwaltungsverfahren in Bezug auf die Rechte der Personen 
eingeschränkter Mobilität in diesem Zusammenhang ausgearbeitet. Grob gesagt sehen diese 
Verwaltungsverfahren die verschuldensunabhängige Haftung und die uneingeschränkte 
Schadensersatzpflicht für die Luftfahrtunternehmen und in einigen Fällen für die Flughäfen 
vor. Europäische Luftfahrtunternehmen, die Transatlantikrouten nach Kanada oder 
Inlandsstrecken in den USA oder Kanada bedienen, erfüllen diese Vorschriften außerhalb der 
Grenzen der Gemeinschaft bereits. Einige Gesellschaften haben bereits ihre 
Haftungsbeschränkung durch ihre eigene Kundenpolitik oder ihre internen Qualitätsstandards 
aufgehoben. 

Wie diese Beispiele zeigen, sind mehrere Ansätze denkbar, um die im Falle der Zerstörung, 
der Beschädigung oder des Verlusts von Mobilitätshilfen zahlbare Entschädigung an den 
tatsächlichen Wert solcher Geräte anzunähern. Dies kann erreicht werden, indem der Begriff 
„Reisegepäck“ so ausgelegt oder definiert wird, dass Mobilitätshilfen ausgeschlossen sind, 

                                                 
25 Siehe Anhang I der Verordnung Nr. 1107/2006. 
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solche Geräte jedoch im Rahmen der geltenden internationalen Übereinkommen weiterhin 
rechtlich abgedeckt sind, oder indem die in diesen internationalen Übereinkommen 
vorgesehenen Entschädigungshöchstgrenzen gestrichen oder geändert werden. Außerdem 
könnten Luftfahrtunternehmen und Lufthäfen sich freiwillig dazu entschließen, auf die 
derzeitige Beschränkung ihrer Haftung für Mobilitätshilfen zu verzichten. 

Nach Ansicht der Kommission wäre es sinnvoll, diese Frage auf Ebene der ICAO zu erörtern, 
mit dem Ziel, alle im Montrealer Übereinkommen festgelegten Entschädigungshöchstbeträge 
für den Verlust, die Beschädigung oder die Zerstörung von Mobilitätshilfen zu streichen oder 
zu ändern. Die Kommission weiß, wie schwierig es ist, ein internationales Übereinkommen 
neu auszuhandeln. Die Tatsache, dass einige ICAO-Mitglieder einseitig beschlossen haben, 
ihre Vorschriften zu ändern und auf ihren Inlandsstrecken vollen Schadensersatz für 
Mobilitätshilfen vorzuschreiben, lässt jedoch die Vermutung zu, dass eine solche EU-
Initiative politische Unterstützung finden könnte. 

Mittelfristig wird nach Ansicht der Kommission durch die uneingeschränkte Anwendung der 
Verordnung Nr. 1107/2006 sowohl die Überwachung als auch die Durchsetzung geltender 
Rechte von Personen eingeschränkter Mobilität in Bezug auf die Entschädigung für und/oder 
den Ersatz zerstörter, beschädigter oder verloren gegangener Mobilitätshilfen und auch die 
Art der Hilfeleistung bei einem Unfall verbessert. Bevor sie beschließt, einen 
Legislativvorschlag zu diesem Thema vorzulegen, hält es die Kommission für vernünftig, die 
Anwendung der Verordnung Nr. 1107/2006 abzuwarten und dann zu prüfen, ob sie sich 
günstig durch eine Abnahme der Fallzahlen auswirkt. Angesichts der Praxis in anderen 
Ländern und der Rechtsvorschriften der Gemeinschaft im Schienenverkehr fordert die 
Kommission vorläufig die Luftfahrtunternehmen auf, ihre Haftungsbeschränkung freiwillig 
aufzugeben. 

5. SCHLUSSFOLGERUNGEN 

(1) Die Kommission erinnert Flughäfen und Luftfahrtunternehmen an ihre Verpflichtung, 
für die Ausarbeitung der Qualitätsstandards und die erforderlichen Schulungen und 
Verfahren in Bezug auf den Umgang mit Mobilitätshilfen und auf die Rechte der 
Fluggäste eingeschränkter Mobilität bei Unfällen mit ihren Mobilitätshilfen zu sorgen; 
diese Verpflichtung ergibt sich insbesondere aus dem ECAC-Dokument Nr. 30 und 
seinen einschlägigen Anhängen. 

(2) Hinsichtlich des Entschädigungsbetrags, der stärker an den tatsächlichen Wert der 
Ausrüstung angenähert werden sollte, wird die Kommission dem Rat vorschlagen, 
dass die Gemeinschaft in Zusammenarbeit mit den Mitgliedstaaten eine Initiative im 
Rahmen der ICAO einleitet, um den Begriff „Reisegepäck“ zu klären oder zu 
definieren, und auf diese Weise Mobilitätshilfen auszunehmen oder aber statt dessen 
alle im Montrealer Übereinkommen vorgesehenen Haftungsbeschränkungen in Bezug 
auf den Verlust, die Beschädigung oder die Zerstörung von Mobilitätshilfen zu 
streichen oder zu ändern.  

(3) Die Kommission fordert die Luftfahrtunternehmen in der EU auf, ihre derzeitigen 
Haftungsbeschränkungen freiwillig aufzugeben um den Entschädigungsbetrag stärker 
an den tatsächlichen Wert der Mobilitätshilfen anzunähern. 
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(4) Die Kommission wird zwischen 2008 und 2009 überprüfen, inwieweit die 
Mitgliedstaaten, Luftfahrtunternehmen und Flughäfen den Rechtsvorschriften der 
Gemeinschaft nachkommen, unter anderem der Verordnung Nr. 1107/2006. 

(5) Die Kommission fordert die Betroffenen auf, umfassender und systematischer Daten 
im Zusammenhang mit Schadensanzeigen in Bezug auf Mobilitätshilfen zu sammeln. 

(6) Die Kommission wird in den Bericht nach Artikel 17 der Verordnung Nr. 1107/2006 
ein Kapitel über die Rechte von Personen eingeschränkter Mobilität aufnehmen, deren 
Mobilitätshilfen verloren gegangen sind oder beschädigt oder zerstört wurden. Weiter 
wird sie die Entwicklungen nach Inkrafttreten der Verordnung Nr. 1107/2006 und die 
Fortschritte der unter Punkt (2) dieser Schlussfolgerungen genannten Initiative 
innerhalb der ICAO bewerten. Sollte diese Bewertung zeigen, dass die erforderlichen 
Verbesserungen nicht erzielt wurden, wird die Kommission einen geeigneten 
Legislativvorschlag vorlegen, um die im Gemeinschaftsrecht festgelegten Rechte von 
Fluggästen zu stärken, deren Rollstühle oder andere Mobilitätshilfen während der 
Abfertigung auf dem Flughafen oder während der Beförderung an Bord des 
Luftfahrzeugs zerstört oder beschädigt werden oder verloren gehen; dies umfasst auch 
eine Änderung der derzeit geltenden Entschädigungshöchstgrenzen und die dringend 
erforderlichen Verbesserungen bei der Festlegung der Haftungsverpflichtungen von 
Flughäfen. 
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EXECUTIVE SUMMARY 

Background 

1. Regulation 1107/2006, which took full effect in July 2008, introduced new protections 
for people with reduced mobility when travelling by air. Key provisions included:  

• The right, subject to certain derogations, not to be refused embarkation or 
reservation. 

• The right to be provided with assistance at airports, at no additional cost, in 
order to allow access to the flight.  

• Responsibility for provision of assistance to PRMs at airports is placed with the 
airport management company; previously, these services were usually 
contracted by airlines. 

• The costs of providing assistance at airports can be recovered from airlines 
through transparent and cost-reflective charges levied for all passengers.  

2. The Regulation also required Member States to introduce sanctions into national law 
for non-compliance with the Regulation, and create National Enforcement Bodies 
(NEBs) responsible for enforcement of the Regulation. The Regulation applies to all 
flights from and within the European Union (EU), as well as to flights to the EU 
operated by EU-registered carriers. 

3. The Regulation requires the Commission to report to the Council and the Parliament 
on its operation and results, and if appropriate to bring forward new legislative 
proposals. In order to inform this report, the Commission has asked Steer Davies 
Gleave to undertake an independent review of the Regulation.  

Factual conclusions 

4. Our review has gathered evidence on the implementation of the Regulation through in-
depth discussions and consultation with stakeholders, supplemented by desk research. 
Stakeholders included airports, airlines, NEBs and PRM organisations. The evidence 
gathered shows that most of the airports and airlines examined for the study have 
implemented the requirements of the Regulation. However, there is significant 
variation in the quality of service provided by airports, and in the policies of airlines 
on carriage of PRMs. We also identified relatively little activity by NEBs to monitor 
the Regulation’s implementation, or to promote awareness of the rights it grants. 

5. Conclusions regarding each of the groups of stakeholders are set out below. 

Airlines 

6. The key issue we identified in the study is the lack of consistency in policies on 
carriage, and the significant variation between carriers. For example, Ryanair permits 
a maximum of 4 PRMs who require assistance on any flight, and Brussels Airlines 
permits at most 2 on most aircraft; in contrast, British Airways does not impose any 
restrictions. There is similar variation in policies on whether PRMs have to be 
accompanied. Approval of policies is the responsibility of national safety regulators, 
however typically airlines propose policies which are then approved with little or no 
challenge by the licensing authority (often the same organisation as the NEB). 
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Although the rationale for these restrictions is safety, there is limited evidence to 
justify them. Limitations on carriage of PRMs are specifically prohibited by the 
equivalent US regulation on carriage of PRMs1. 

7. All airlines in the study sample had published some information on carriage of PRMs, 
however 13 of the 21 did not publish on their websites all of the restrictions on 
carriage of PRMs that they imposed. Most stated in their Conditions of Carriage that 
PRMs would not be refused, but this was usually conditional on pre-notification; this 
may be an infringement of the Regulation. 

8. The Regulation encourages PRMs to pre-notify their requirements for assistance to 
airlines, which are then required to pass on this information to the relevant airports. In 
theory this should both ensure that PRMs promptly receive the services they need, and 
allow airports to minimise resourcing costs through efficient rostering. However, our 
research found that levels of pre-notification too low to allow this: at 11 of 16 airports 
for which we were provided with information, pre-notification rates were lower than 
60%.  

9. PRM representative organisations informed us that loss or damage to mobility 
equipment could still be a significant issue. The Regulation requires airports to handle 
mobility equipment but does not introduce any new provisions which reduce the risk 
of loss or damage, or increase the amount of compensation payable, which is restricted 
by the limits defined in the Montreal Convention.  

Airports 

10. All airports in the study sample had implemented the Regulation, although we were 
informed that the Regulation had not been implemented at all at regional airports in 
Greece. Most had subcontracted the service through a competitive tender; several 
informed us that they were considering or were in the process of retendering the 
service, generally because service quality in the initial period had not been sufficient.  

11. The frequency with which the PRM services are used varies considerably between 
airports: among the airports for which we have been able to obtain data use of services 
varies by a factor of 15, although in most cases between 0.2% and 0.7% of passengers 
requested assistance.  

12. Most airports in the case study States had published quality standards, typically 
following the format of the minimum recommended standards in ECAC Document 30. 
Most undertook some form of internal monitoring of performance, however few used 
external checks of service such as ‘mystery shoppers’. Most stakeholders informed us 
that airports were providing an adequate level of service quality. 

13. Variability in airport service quality (including safety) was reported by PRM 
organisations and some airlines, but this is subjective and hard to quantify. Airports 
reported variation in equipment and facilities provided, and we observed significant 

                                                      

1 US Department of Transport 14 CFR part 382. 
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variation in the level of training given to personnel providing services to PRMs. In the 
sample examined, training varied between 3 and 14 days, ostensibly to provide the 
same services.  

14. Charges levied by airports varied considerably (between €0.16 and €0.90 per 
departing passenger), and we were unable to identify any apparent link to frequency of 
service use, price differentials between States or service quality. Airports in Spain and 
mainland Portugal levied uniform charges across all airports managed by the national 
airport company; this may be an infringement of the Regulation. Many airlines 
believed consultation by airports regarding charges was poor; Cyprus, Spain and 
Portugal were identified as particular issues. 

NEBs 

15. All States except Slovenia have designated NEBs; in most cases the NEB is the CAA, 
and is the same organisation as the NEB for Regulation 261/2004. All States except 
Poland and Sweden have introduced penalties into national law for infringements of 
the Regulation, although several have not introduced sanctions for all possible 
infringements. The maximum sanction which can be imposed varies significantly, and 
in some States may not be at a high enough level to be dissuasive; for example, in 
Estonia, Lithuania and Romania the maximum sanction is lower than €1,000. 

16. Most States have received very few complaints to date; in total 1,110 received to date, 
compared to a total of 3.2m passengers assisted in 2009 across 21 case study airports. 
80% of all complaints regarding infringements of the Regulation had been submitted 
to the UK NEBs; this may be the result of national law in the UK which permits 
financial compensation to be claimed under the Regulation. No sanctions have yet 
been imposed, although the NEBs for France, Portugal and Spain have opened 
proceedings to impose fines. In a number of States we identified significant practical 
difficulties in imposing and collecting sanctions, typically in relation to imposing fines 
on carriers registered in other States. These issues are in most cases equivalent to 
those that apply in relation to Regulation 261/20042. 

17. Although most case study NEBs had taken some action to monitor the services 
provided under the Regulation beyond the monitoring of complaints (14 out of 16 had 
undertaken at least one inspection of airports), in most cases this was limited. Most 
inspections focussed on checks of systems and procedures, and did not assess the 
experience of passengers using the services. Monitoring of PRM charges was also 
poor: NEBs in 9 of the 16 States had undertaken no direct monitoring of airport 
charges. 

18. Few NEBs had made significant efforts to promote awareness of the Regulation by 
passengers, as required by the Regulation; only two informed us of national public 
awareness campaigns they had undertaken. This lack of promotion undermines the 
claims of some NEBs that reviewing complaints is sufficient to monitor the 

                                                      

2 See Evaluation of Regulation 261/2004, February 2010: 
http://ec.europa.eu/transport/passengers/studies/doc/2010_02_evaluation_of_regulation_2612004.pdf. 
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implementation of the Regulation. Awareness of the NEBs’ performance appeared in 
general to be poor: most stakeholders contacted for the study held no opinion on the 
effectiveness of enforcement by NEBs, and many informed us that this was because 
they had had no interaction with them. 

Other issues 

19. A particular issue raised by stakeholders was the conflict between the Regulation and 
the equivalent US legislation (14 CFR Part 382), which applies to European carriers 
operating flights to/from the US, and other flights where these are operated as 
codeshares with US carriers. The most significant conflict is the allocation of 
responsibilities for assistance: the Regulation requires airports to arrange the provision 
of services to PRMs, while under the US legislation it is the airlines that have this 
responsibility. The US legislation also prohibits airlines from imposing numerical 
limits on PRMs, and from requiring pre-notification from PRMs. This has caused 
issues for carriers who are required to comply with pieces of legislation that conflict, 
although the US legislation does allow carriers to apply for a waiver where there is a 
conflict of laws.  

20. A number of other issues regarding specific Articles are discussed in the section below 
on recommended changes to the Regulation. 

Recommendations 

21. We have made a number of recommendations, addressing: 

• improvements to the implementation of the Regulation which would not require 
any legislative changes; and 

• further recommendations which could only be implemented through 
amendment to the text of the Regulation. 

Measures to improve the operation of the Regulation 

22. Several airlines argued in their submissions to the study that they should be permitted 
to provide or contract their own PRM assistance services, as they could provide this 
more cost-efficiently than airports. We believe that this could create an incentive to 
minimise the service provided and hence would risk a reduction in service quality. 
Whilst there were initially significant issues with the quality of PRM service provision 
at certain airports, most stakeholders believed that these issues had now been 
addressed, and our most important recommendation is therefore that allocation of 
responsibility for PRM services to airports should not be amended. 

23. Many of the concerns raised regarding airports relate to inconsistency of application of 
the Regulation. To address this, we suggest that the Commission should: 

• improve provision of information regarding accessibility of airports, through a 
centralised website listing factors such as maximum likely walking distance 
within an airport, means used for access to aircraft, and any facilities available 
for PRMs; 

• develop and share best practice on contracting of PRM service providers, both 
to improve the content and structure of the contracts used and therefore reduce 
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the likelihood of unnecessary retendering, and to recommend methods of 
cooperation; and 

• develop and share best practice advice on training of staff providing PRM 
services, so that a more consistent standard of service is provided. 

24. Similarly, many of the concerns raised regarding airlines also relate to inconsistency 
of application of the Regulation, in particular to inconsistent policies on carriage of 
PRMs. We therefore suggest that the Commission should: 

• work with EASA to determine safe policies on carriage of PRMs, in particular 
to address the wide and unjustifiable variation in airline policies on carriage of 
PRMs (in particular on numerical limits and circumstances under which PRMs 
are required to be accompanied); and 

• ensure that the airlines we have identified as not publishing clear policies on 
carriage of PRMs do so, through actions by the relevant NEBs (which could 
also review airlines outside the study sample for the same reason). 

25. Given the current low rates of rates pre-notification, we suggest that the Commission 
monitor this issue, through encouraging NEBs to collect rates of pre-notification. In 
future, the Commission should assess the situation and consider either eliminating the 
requirement for pre-notification or alternatively retaining it and providing passengers 
and carriers with more incentive to pre-notify. 

26. An additional problem reported with pre-notification is where PRMs had pre-notified 
their requirements for assistance, but then found that this information had not been 
passed on to airport or airline staff. To address this, and to provide PRMs with 
evidence that they can use when making a complaint, we recommend that the 
Commission encourage airlines to provide PRMs with a receipt for pre-notification.  

27. The greatest problem identified by the study regarding NEBs was the lack of pro-
active measures taken to monitor or enforce the Regulation. In most cases this has not 
had significant detrimental effect, as most airports and airlines have implemented the 
provisions of the Regulation, but could become an issue if the situation changes in the 
future. We suggest that the Commission should encourage all Member States to: 

• designate NEBs and introduce penalties for all infringements of the Regulation; 

• take measures to inform PRMs of their rights under the Regulation and of the 
possibility of complaint to the relevant NEB, for example through national 
promotional campaigns; and 

• pro-actively monitor the application of the Regulation (rather than relying on 
complaints), for example through increased interaction with PRM organisations, 
and through direct monitoring of quality of service provided. 

28. We also recommend that the Commission should, in consultation with stakeholders, 
develop a detailed good practice guide regarding implementation of the Regulation. 
This could include sections regarding recommendations on safety limits, the format 
and content of policies on carriage, and consultation. It could also specify 
recommended minimum quality standards covering qualitative aspects of the services 
provided. Publishing voluntary policies such as these would allow potential future 
amendments to the Regulation to be tested in practice before adoption. 
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Changes to the Regulation 

29. There are some areas where improvements can only be effected through changes to 
the text of the Regulation. These include minor amendments which we recommend 
should be implemented as soon as possible, and more significant amendments to be 
considered in the longer term. 

30. The minor amendments we would suggest are: 

• Extend Article 11 to require airlines to ensure that the personnel of their ground 
handling companies are trained to handle mobility equipment. 

• Amend Article 8 to make specific PRM charges obligatory for airports wishing 
to recover costs from users, and therefore ensure costs are transparent, 
reasonable and cost-related. 

• Amend Article 8 to make clear that that PRM charges are airport-specific and 
cannot be set at a network level. 

• Amend Article 14 to require that NEBs must be independent of any bodies 
responsible for providing services under the Regulation (at present this is not 
the case in Greece). 

• Amend Article 14 to clarify that NEBs are responsible for flights departing 
from (rather than both departing from and arriving at) airports in their territory, 
in addition to flights by Community carriers arriving at airports within the 
State’s territory but departing from a third country. 

• Amend Recital 17 to be consistent with Article 14, so that both state that 
complaints regarding the Regulation should be addressed to the NEB of the 
State where the flight departed, rather that of the State which issued the 
operating license to the carrier. 

31. These changes would improve the functioning of the Regulation in its current form, 
without making significant changes to its overall approach.  

32. A key issue with the Regulation is its lack of detail when compared to equivalent 
legislation (in particular, the equivalent US regulations on carriage of PRMs); in our 
view, as a result of this, it leaves too much scope for interpretation and variation in 
service provision. We suggest that, to ensure greater consistency, and that PRMs’ 
rights are adequately respected, the Commission should consider making the text more 
detailed and specific about the requirements for airlines and airports. Some key areas 
in which we suggest that changes could be made are as follows: 

• Specify the circumstances under which carriage of PRMs may be restricted 
(including any numerical limits) or where PRMs may be required to be 
accompanied3. 

• Clarify the definitions of ‘PRM’, ‘mobility equipment’ and ‘cooperation’. 

                                                      

3 This could be implemented either through amendment to this Regulation or through amendment to Commission 
Regulation (EC) 859/2008 
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• Clarify whether airlines may levy additional charges for supply of medical 
oxygen and for multiple seats where one seat is insufficient for the passenger 
(for example, in the case of obese or injured passengers). 

• Extend the Regulation to include a provision requiring airports to publish 
information on the rights of PRMs (including the right to complain) at 
accessible points within the airport. 

33. It would be necessary to consult with stakeholders about these changes and to 
undertake an impact assessment, and therefore these changes could not be introduced 
immediately. 

34. We also suggest that the Commission and the Member States should work with other 
contracting States to amend the Montreal Convention so as to exclude mobility 
equipment from the definition of baggage. This would address the problem faced by 
users of technologically advanced wheelchairs, the values of which often substantially 
exceed the maximum compensation allowable under the Montreal Convention (1,131 
SDRs, or €1,370). Although most airlines we contacted for the study informed us that 
they waived the Montreal limits in this type of situation, several PRM organisations 
informed us of cases where they did not, and even in the case that an airline 
voluntarily waives the limit the PRM is in a position of uncertainty. 



Amtsblatt der Europäischen UnionDE30.4.2004 L 134/1

I
(Veröffentlichungsbedürftige Rechtsakte)

RICHTLINIE 2004/17/EG DES EUROPÄISCHEN PARLAMENTS UND DES RATES
vom 31. März 2004

zur Koordinierung der Zuschlagserteilung durch Auftraggeber im Bereich der Wasser-, Energie-
und Verkehrsversorgung sowie der Postdienste

DAS EUROPÄISCHE PARLAMENT UND DER RAT DER
EUROPÄISCHEN UNION —

gestützt auf den Vertrag zur Gründung der Europäischen
Gemeinschaft, insbesondere auf Artikel 47 Absatz 2 und die
Artikel 55 und 95,

auf Vorschlag der Kommission (1),

nach Stellungnahme des Europäischen Wirtschafts- und Sozial-
ausschusses (2),

nach Stellungnahme des Ausschusses der Regionen (3),

nach dem Verfahren des Artikels 251 EG-Vertrag (4), aufgrund
des vom Vermittlungsausschuss am 9. Dezember 2003 gebillig-
ten gemeinsamen Entwurfs,

in Erwägung nachstehender Gründe:

(1) Anlässlich neuer Änderungen der Richtlinie 93/38/EWG
des Rates vom 14. Juni 1993 zur Koordinierung der
Zuschlagserteilung durch Auftraggeber im Bereich der
Wasser-, Energie- und Verkehrsversorgung sowie im
Telekommunikationssektor (5), die notwendig sind, um
den Forderungen nach Vereinfachung und Modernisie-
rung zu entsprechen, die sowohl von Auftraggebern als
auch von Wirtschaftsteilnehmern in ihren Reaktionen
auf das Grünbuch der Kommission vom 27. Novem-
ber 1996 geäußert wurden, sollte die Richtlinie im

Interesse der Klarheit neu gefasst werden. Die vorlie-
gende Richtlinie gründet sich auf die Rechtsprechung
des Gerichtshofs, insbesondere auf die Urteile zu den
Zuschlagskriterien, wodurch klargestellt wird, welche
Möglichkeiten die Auftraggeber haben, auf Bedürfnisse
der betroffenen Allgemeinheit, einschließlich im ökologi-
schen oder sozialen Bereich, einzugehen, sofern derar-
tige Kriterien im Zusammenhang mit dem Auftragsge-
genstand stehen, dem öffentlichen Auftraggeber keine
unbeschränkte Wahlfreiheit einräumen, ausdrücklich
erwähnt sind und den in Erwägungsgrund 9 genannten
grundlegenden Prinzipien entsprechen.

(2) Ein wichtiger Grund für die Einführung von Vorschriften
zur Koordinierung der Vergabeverfahren in diesen Sekto-
ren ist die Vielzahl von Möglichkeiten, über die einzel-
staatliche Behörden verfügen, um das Verhalten der Auf-
traggeber zu beeinflussen, unter anderem durch die
Beteiligung an deren Kapital und die Vertretung in deren
Verwaltungs-, Geschäftsführungs- oder Aufsichtsorganen.

(3) Ein weiterer wichtiger Grund, der eine Koordinierung
der Vergabeverfahren durch Auftraggeber in diesen Sek-
toren notwendig macht, ist die Abschottung der Märkte,
in denen sie tätig sind, was darauf zurückzuführen ist,
dass die Mitgliedstaaten für die Versorgung, die Bereit-
stellung oder das Betreiben von Netzen, mit denen die
betreffenden Dienstleistungen erbracht werden, beson-
dere oder ausschließliche Rechte gewähren.

(4) Die Gemeinschaftsvorschriften, insbesondere die
Verordnungen (EWG) Nr. 3975/87 des Rates vom
14. Dezember 1987 über die Einzelheiten der Anwen-
dung der Wettbewerbsregeln auf Luftfahrtunterneh-
men (6) und (EWG) Nr. 3976/87 des Rates vom
14. Dezember 1987 zur Anwendung von Artikel 85
Absatz 3 des Vertrages auf bestimmte Gruppen von
Vereinbarungen und aufeinander abgestimmten Verhal-
tensweisen im Luftverkehr (7) zielen auf mehr Wett-
bewerb zwischen den Luftverkehrsgesellschaften ab. Es
erscheint daher nicht angemessen, diese Auftraggeber in
die vorliegende Richtlinie einzubeziehen. In Anbetracht
des Wettbewerbs im Seeverkehr der Gemeinschaft wäre
es ebenfalls nicht angemessen, die Aufträge, die in
diesem Sektor vergeben werden, der vorliegenden Richt-
linie zu unterwerfen.

(1) ABl. C 29 E vom 30.1.2001, S. 112 und ABl. C 203 E vom
27.8.2002, S. 183.

(2) ABl. C 193 vom 10.7.2001, S. 1.
(3) ABl. C 144 vom 16.5.2001, S. 23.
(4) Stellungnahme des Europäischen Parlaments vom 17. Januar 2002

(ABl. C 271 E vom 7.11.2002, S. 293). Gemeinsamer Standpunkt
des Rates vom 20. März 2003 (ABl. C 147 E vom 24.6.2003, S. 1)
und Standpunkt des Europäischen Parlaments vom 2. Juli 2003
(noch nicht im Amtsblatt veröffentlicht). Legislative Entschließung
des Europäischen Parlaments vom 29. Januar 2004 (noch nicht im
Amtsblatt veröffentlicht) und Beschluss des Rates vom 2. Februar
2004.

(5) ABl. L 199 vom 9.8.1993, S. 84. Zuletzt geändert durch die Richt-
linie 2001/78/EG der Kommission (ABl. L 285 vom 29.10.2001,
S. 1).

(6) ABl. L 374 vom 31.12.1987, S. 1. Zuletzt geändert durch die
Verordnung (EG) Nr. 1/2003 (ABl. L 1 vom 4.1.2003, S. 1).

(7) ABl. 374 vom 31.12.1987, S. 9. Zuletzt geändert durch die
Verordnung (EG) Nr. 1/2003.
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(5) Der Anwendungsbereich der Richtlinie 93/38/EWG
umfasst gegenwärtig bestimmte Aufträge, die von Auf-
traggebern im Telekommunikationssektor vergeben wer-
den. Zur Liberalisierung dieses Sektors wurde ein
Rechtsrahmen geschaffen, der im Vierten Bericht über
die Umsetzung des Reformpakets für den Telekommuni-
kationssektor vom 25. November 1998 genannt wird.
Eine Folge davon war, dass in diesem Sektor de facto
und de jure echter Wettbewerb herrscht. Angesichts
dieser Lage hat die Kommission zur Information eine
Liste der Telekommunikationsdienstleistungen (1) veröf-
fentlicht, die gemäß Artikel 8 der genannten Richtlinie
bereits von deren Anwendungsbereich ausgenommen
werden können. Im Siebten Bericht über die Umsetzung
des Reformpakets für den Telekommunikationssektor
vom 26. November 2001 wurden zusätzliche Fort-
schritte bestätigt. Es ist deshalb nicht länger notwendig,
die Beschaffungstätigkeit von Auftraggebern dieses Sek-
tors zu regeln.

(6) Es ist daher insbesondere nicht länger angebracht, den
mit der Richtlinie 90/531/EWG des Rates vom 17. Sep-
tember 1990 betreffend die Zuschlagserteilung durch
Auftraggeber im Bereich der Wasser-, Energie- und Ver-
kehrsversorgung sowie im Telekommunikationssektor (2)
eingerichteten Beratenden Ausschuss für Aufträge im
Telekommunikationssektor beizubehalten.

(7) Dennoch sollte die Entwicklung im Telekommunika-
tionssektor auch weiterhin beobachtet und die Situation
überprüft werden, wenn festgestellt wird, dass in diesem
Sektor kein wirksamer Wettbewerb mehr herrscht.

(8) Ausgeschlossen vom Anwendungsbereich der Richt-
linie 93/38/EWG sind Beschaffungen von Sprachtelefon-,
Telex-, Mobilfunk-, Funkruf- und Satellitenkommunika-
tionsdiensten. Sie wurden ausgeschlossen, um der Tat-
sache Rechnung zu tragen, dass sie in einem bestimm-
ten geografischen Gebiet oft nur von einem einzigen
Anbieter bereitgestellt werden, weil dort kein wirksamer
Wettbewerb herrscht oder weil besondere oder aus-
schließliche Rechte bestehen. Mit der Einführung eines
wirksamen Wettbewerbs im Telekommunikationssektor
verlieren diese Ausnahmeregelungen ihre Berechtigung.
Es ist daher erforderlich, auch die Beschaffung dieser
Telekommunikationsdienste in den Anwendungsbereich
der vorliegenden Richtlinie einzubeziehen.

(9) Um zu gewährleisten, dass die Vergabe von Aufträgen
durch Auftraggeber im Bereich der Wasser-, Energie-
und Verkehrsversorgung sowie der Postdienste für den
Wettbewerb geöffnet wird, ist es ratsam, Bestimmungen
für eine Gemeinschaftskoordinierung von Aufträgen, die
über einen bestimmten Wert hinausgehen, festzulegen.
Diese Koordinierung gründet sich auf die Anforderungen
der Artikel 14, 28 und 49 des Vertrags sowie des

Artikels 97 Euratom-Vertrag, nämlich auf den Grundsatz
der Gleichbehandlung bzw. der Nichtdiskriminierung, die
davon nur eine besondere Ausprägung ist, den Grund-
satz der gegenseitigen Anerkennung, den Grundsatz der
Verhältnismäßigkeit und den Grundsatz der Transparenz.
In Anbetracht der Art der von dieser Koordinierung
betroffenen Sektoren sollte diese unter Wahrung der
Anwendung der genannten Grundsätze einen Rahmen
für faire Handelspraktiken schaffen und ein Höchstmaß
an Flexibilität ermöglichen.

Für Aufträge, deren Wert unter dem Schwellenwert für
die Anwendung der Bestimmungen über die Gemein-
schaftskoordinierung liegt, sei auf die Rechtsprechung
des Gerichtshofs verwiesen, der zufolge die genannten
Vorschriften und Grundsätze der Verträge Anwendung
finden.

(10) Um bei der Anwendung der Vergabevorschriften in den
Bereichen der Wasser-, Energie- und Verkehrsversorgung
sowie der Postdienste eine wirkliche Marktöffnung und
ein angemessenes Gleichgewicht zu erreichen, dürfen die
von der Richtlinie erfassten Auftraggeber nicht aufgrund
ihrer Rechtsstellung definiert werden. Es sollte daher
sichergestellt werden, dass die Gleichbehandlung von
Auftraggebern im öffentlichen Sektor und Auftraggebern
im privaten Sektor gewahrt bleibt. Es ist auch gemäß
Artikel 295 des Vertrags dafür zu sorgen, dass die
Eigentumsordnungen in den Mitgliedstaaten unberührt
bleiben.

(11) Die Mitgliedstaaten sollten dafür sorgen, dass die Teil-
nahme einer Einrichtung des öffentlichen Rechts als
Bieter in einem Verfahren zur Vergabe eines Auftrags
keine Wettbewerbsverzerrungen gegenüber privatrechtli-
chen Bietern verursacht.

(12) Nach Artikel 6 des Vertrags sind die Erfordernisse des
Umweltschutzes bei der Festlegung und Durchführung
der in Artikel 3 des Vertrags genannten Gemeinschafts-
politiken und ‑maßnahmen insbesondere zur Förderung
einer nachhaltigen Entwicklung einzubeziehen. Diese
Richtlinie stellt daher klar, wie die Auftraggeber zum
Umweltschutz und zur Förderung einer nachhaltigen
Entwicklung beitragen können, und garantiert ihnen
gleichzeitig, dass sie für ihre Aufträge ein optimales
Preis-Leistungs-Verhältnis erzielen können.

(13) Keine Bestimmung dieser Richtlinie sollte dem Erlass
oder der Durchsetzung von Maßnahmen entgegenstehen,
die zum Schutz der öffentlichen Sittlichkeit, Ordnung
und Sicherheit oder zum Schutz der Gesundheit und des
Lebens von Menschen und Tieren oder der Gesundheit
von Pflanzen, insbesondere im Hinblick auf eine nach-
haltige Entwicklung, notwendig sind, sofern diese Maß-
nahmen mit dem Vertrag im Einklang stehen.

(1) ABl. C 156 vom 3.6.1999, S. 3.
(2) ABl. L 297 vom 29.10.1990, S. 1. Zuletzt geändert durch die

Richtlinie 94/22/EG des Europäischen Parlaments und des Rates
(ABl. L 164 vom 30.6.1994, S. 3).
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(14) Mit dem Beschluss 94/800/EG des Rates vom
22. Dezember 1994 über den Abschluss der Überein-
künfte im Rahmen der multilateralen Verhandlungen der
Uruguay-Runde (1986‑1994) im Namen der Europä-
ischen Gemeinschaft in Bezug auf die in ihre Zuständig-
keiten fallenden Bereiche (1) wurde unter anderem das
WTO-Übereinkommen über das öffentliche Beschaf-
fungswesen, nachstehend „Übereinkommen“, genehmigt,
das zum Ziel hat, einen multilateralen Rahmen ausge-
wogener Rechte und Pflichten im öffentlichen Beschaf-
fungswesen festzulegen, um den Welthandel zu liberali-
sieren und auszuweiten. Aufgrund der internationalen
Rechte und Pflichten, die sich für die Gemeinschaft aus
der Annahme des Übereinkommens ergeben, sind auf
Bieter und Erzeugnisse aus Drittländern, die dieses Über-
einkommen unterzeichnet haben, die darin enthaltenen
Regeln anzuwenden. Das Übereinkommen hat keine
unmittelbare Wirkung. Die unter das Übereinkommen
fallenden Auftraggeber, die der vorliegenden Richtlinie
nachkommen und diese auf Wirtschaftsteilnehmer aus
Drittländern anwenden, die das Übereinkommen unter-
zeichnet haben, sollten sich damit im Einklang mit dem
Übereinkommen befinden. Die vorliegende Richtlinie
sollte den Wirtschaftsteilnehmern in der Gemeinschaft
die gleichen günstigen Teilnahmebedingungen bei der
Vergabe öffentlicher Aufträge garantieren, wie sie auch
den Wirtschaftsteilnehmern aus Drittländern, die das
Übereinkommen unterzeichnet haben, gewährt werden.

(15) Bevor ein Verfahren zur Vergabe eines Auftrags einge-
leitet wird, können die Auftraggeber unter Rückgriff auf
einen „technischen Dialog“ eine Stellungnahme einholen
bzw. entgegennehmen, die bei der Erstellung der Ver-
dingungsunterlagen (*) verwendet werden kann; dies
setzt jedoch voraus, dass diese Stellungnahme den Wett-
bewerb nicht ausschaltet.

(16) Angesichts der für die Bauaufträge kennzeichnenden
Vielfalt der Aufgaben sollten die Auftraggeber sowohl
die getrennte als auch die gemeinsame Vergabe von
Aufträgen für die Planung und die Ausführung von
Bauleistungen vorsehen können. Diese Richtlinie
bezweckt nicht, eine gemeinsame oder eine getrennte
Vergabe vorzuschreiben. Die Entscheidung über eine
getrennte oder die gemeinsame Vergabe des Auftrags
sollte sich an qualitativen und wirtschaftlichen Kriterien
orientieren, die in den einzelstaatlichen Vorschriften fest-
gelegt werden können.

Ein Auftrag kann nur dann als Bauauftrag gelten, wenn
er die Ausführung der in Anhang XII genannten Tätig-
keiten zum Gegenstand hat, und zwar auch dann, wenn
er sich auf andere Leistungen erstreckt, die für die Aus-
führung dieser Tätigkeiten erforderlich sind. Öffentliche
Dienstleistungsaufträge, insbesondere im Bereich der
Grundstücksverwaltung, können unter bestimmten
Umständen Bauleistungen umfassen. Sofern diese Bau-
leistungen jedoch nur Nebenarbeiten im Verhältnis zum
Hauptgegenstand des Auftrags darstellen und eine mög-
liche Folge oder eine Ergänzung des letzteren sind,
rechtfertigt die Tatsache, dass der Auftrag diese Bauleis-
tungen umfasst, nicht eine Einstufung des Auftrags als
Bauauftrag.

Als Grundlage für die Veranschlagung des Werts eines
Bauauftrags sollten der Wert der eigentlichen Bauleistun-
gen sowie gegebenenfalls der geschätzte Wert der Liefe-
rungen und Dienstleistungen herangezogen werden, die
die Auftraggeber den Unternehmern zur Verfügung stel-
len, sofern diese Dienstleistungen oder Lieferungen für
die Ausführung der betreffenden Bauleistungen erforder-
lich sind. Für die Zwecke dieses Absatzes sollte davon
ausgegangen werden, dass die betreffenden Dienstleistun-
gen vom Auftraggeber mit seinem eigenen Personal
erbracht werden. Andererseits unterliegt die Berechnung
des Werts von Dienstleistungsaufträgen den auf Dienst-
leistungsaufträge anwendbaren Vorschriften, unabhängig
davon, ob die betreffenden Dienstleistungen dem Unter-
nehmer für die anschließende Ausführung von Bauarbei-
ten zur Verfügung gestellt werden oder nicht.

(17) Der Dienstleistungsbereich lässt sich für die Anwendung
der Verfahrensregeln dieser Richtlinie und zur Beobach-
tung am besten durch eine Unterteilung in Kategorien in
Anlehnung an bestimmte Positionen einer gemeinsamen
Nomenklatur beschreiben und nach der für sie jeweils
geltenden Regelung in zwei Anhängen, XVII Teil A und
XVII Teil B, zusammenfassen. Für die in Anhang XVII
Teil B genannten Dienstleistungen sollten die einschlägi-
gen Bestimmungen dieser Richtlinie unbeschadet der
Anwendung besonderer gemeinschaftsrechtlicher Bestim-
mungen für die jeweiligen Dienstleistungen gelten.

(18) Die volle Anwendung dieser Richtlinie auf Dienstleis-
tungsaufträge sollte während eines Übergangszeitraums
auf Aufträge beschränkt werden, bei denen ihre Vor-
schriften dazu beitragen, das volle Wachstumspotenzial
grenzüberschreitenden Handels auszuschöpfen. Aufträge
für andere Dienstleistungen sollten während dieses Über-
gangszeitraums beobachtet werden, bevor die vollstän-
dige Anwendung der Richtlinie beschlossen werden
kann. Dazu ist ein entsprechendes Beobachtungsinstru-
ment zu definieren. Dieses Instrument sollte gleichzeitig
den interessierten Kreisen die einschlägigen Informatio-
nen zugänglich machen.

(19) Hemmnisse für den freien Dienstleistungsverkehr sollten
vermieden werden. Dienstleistungserbringer können des-
halb sowohl natürliche als auch juristische Personen
sein. Diese Richtlinie lässt jedoch die Anwendung von
nationalen Vorschriften über die Bedingungen für die
Ausübung einer Tätigkeit oder eines Berufs unberührt,
sofern diese Vorschriften mit dem Gemeinschaftsrecht
vereinbar sind.

(20) Es werden fortlaufend bestimmte neue Techniken der
Online-Beschaffung entwickelt. Diese Techniken ermögli-
chen es, den Wettbewerb auszuweiten und die Effizienz
des öffentlichen Beschaffungswesens — insbesondere
durch eine Verringerung des Zeitaufwands und die
durch die Verwendung derartiger neuer Techniken erziel-
ten Einsparungseffekte — zu verbessern. Die Auftragge-
ber können Online-Beschaffungstechniken einsetzen,
solange bei ihrer Verwendung die Vorschriften dieser

(1) ABl. L 336 vom 23.12.1994, S. 1.
(*) In Österreich: Ausschreibungsunterlagen.
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Richtlinie und die Grundsätze der Gleichbehandlung, der
Nichtdiskriminierung und der Transparenz eingehalten
werden. Insofern kann ein Bieter insbesondere im Falle
einer Rahmenvereinbarung oder der Anwendung eines
dynamischen Beschaffungssystems sein Angebot in Form
eines elektronischen Katalogs übermitteln, wenn er das
von dem Auftraggeber gemäß Artikel 48 gewählte
Kommunikationsmittel gemäß Artikel 48 verwendet.

(21) In Anbetracht des Umstands, dass sich Online-Beschaf-
fungssysteme rasch verbreiten, sollten schon jetzt geeig-
nete Vorschriften erlassen werden, die es den Auftragge-
bern ermöglichen, die durch diese Systeme gebotenen
Möglichkeiten umfassend zu nutzen. Deshalb sollte ein
vollelektronisch arbeitendes dynamisches Beschaffungs-
system für Beschaffungen marktüblicher Leistungen defi-
niert und präzise Vorschriften für die Einrichtung und
die Arbeitsweise eines solchen Systems festgelegt wer-
den, um sicherzustellen, dass jeder Wirtschaftsteilneh-
mer, der sich daran beteiligen möchte, gerecht behandelt
wird. Jeder Wirtschaftsteilnehmer sollte sich an einem
solchen System beteiligen können, sofern er ein vor-
läufiges Angebot im Einklang mit den Verdingungsunter-
lagen einreicht und die Eignungskriterien (*) erfüllt. Die-
ses Beschaffungsverfahren ermöglicht es den Auftragge-
bern, durch die Einrichtung eines Verzeichnisses von
bereits ausgewählten Bietern und die neuen Bietern ein-
geräumte Möglichkeit, sich daran zu beteiligen, dank der
eingesetzten elektronischen Mittel über ein besonders
breites Spektrum von Angeboten zu verfügen, und
somit durch Ausweitung des Wettbewerbs eine optimale
Verwendung der Mittel zu gewährleisten.

(22) Da sich der Einsatz der Technik elektronischer Auktio-
nen noch stärker verbreiten wird, sollten diese Auktio-
nen im Gemeinschaftsrecht definiert und speziellen Vor-
schriften unterworfen werden, um sicherzustellen, dass
sie unter uneingeschränkter Wahrung der Grundsätze
der Gleichbehandlung, der Nichtdiskriminierung und
der Transparenz ablaufen. Dazu ist vorzusehen, dass
diese elektronischen Auktionen nur Aufträge für Bauleis-
tungen, Lieferungen oder Dienstleistungen betreffen, für
die präzise Spezifikationen erstellt werden können. Dies
kann insbesondere bei wiederkehrenden Liefer-, Bau-
und Dienstleistungsaufträgen der Fall sein. Zu dem sel-
ben Zweck sollte es auch möglich sein, dass die jewei-
lige Rangfolge der Bieter zu jedem Zeitpunkt der elekt-
ronischen Auktion festgestellt werden kann. Der Rück-
griff auf elektronische Auktionen bietet den
Auftraggebern die Möglichkeit, die Bieter zur Vorlage
neuer, nach unten korrigierter Preise aufzufordern,
und — sofern das wirtschaftlich günstigste Angebot
den Zuschlag erhalten soll — auch andere als die preis-
bezogenen Angebotskomponenten zu verbessern. Zur
Wahrung des Grundsatzes der Transparenz dürfen allein
diejenigen Komponenten Gegenstand elektronischer Auk-
tionen werden, die auf elektronischem Wege — ohne
Eingreifen des und/oder Beurteilung durch den Auftrag-
geber — automatisch bewertet werden können, d. h. nur
die Komponenten, die quantifizierbar sind, so dass sie in
Ziffern oder in Prozentangaben ausgedrückt werden

können. Hingegen sollten diejenigen Aspekte der Ange-
bote, bei denen nichtquantifizierbare Komponenten zu
beurteilen sind, nicht Gegenstand von elektronischen
Auktionen sein. Folglich sollten bestimmte Bau- und
Dienstleistungsaufträge, bei denen geistige Leistungen zu
erbringen sind — wie z. B. die Konzeption von Bau-
arbeiten — nicht Gegenstand von elektronischen Auk-
tionen sein.

(23) In den Mitgliedstaaten haben sich verschiedene zentrale
Beschaffungsverfahren entwickelt. Mehrere öffentliche
Auftraggeber haben die Aufgabe, für Auftraggeber
Ankäufe zu tätigen oder Aufträge zu vergeben/Rahmen-
vereinbarungen zu schließen. In Anbetracht der großen
Mengen, die beschafft werden, tragen diese Verfahren
zur Verbesserung des Wettbewerbs und zur Rationalisie-
rung des öffentlichen Beschaffungswesens bei. Daher
sollte der Begriff der für Auftraggeber tätigen zentralen
Beschaffungsstellen im Gemeinschaftsrecht definiert wer-
den. Außerdem sollte unter Einhaltung der Grundsätze
der Nichtdiskriminierung und der Gleichbehandlung
definiert werden, unter welchen Voraussetzungen davon
ausgegangen werden kann, dass Auftraggeber, die Bau-
leistungen, Waren und/oder Dienstleistungen über eine
zentrale Beschaffungsstelle beziehen, diese Richtlinie ein-
gehalten haben.

(24) Zur Berücksichtigung der unterschiedlichen Gegebenhei-
ten in den Mitgliedstaaten sollte es in das Ermessen
derselben gestellt werden zu entscheiden, ob für die
Auftraggeber die Möglichkeit vorgesehen werden soll,
auf zentrale Beschaffungsstellen, dynamische Beschaf-
fungssysteme oder elektronische Auktionen, wie sie in
dieser Richtlinie vorgesehen und geregelt sind, zurückzu-
greifen.

(25) Eine angemessene Definition der besonderen und der
ausschließlichen Rechte ist geboten. Diese Definition hat
zur Folge, dass es für sich genommen noch kein beson-
deres und ausschließliches Recht im Sinne dieser Richt-
linie darstellt, wenn ein Auftraggeber zum Bau eines
Netzes oder der Einrichtung von Flughafen- bzw. Hafen-
anlagen Vorteil aus Enteignungsverfahren oder Nut-
zungsrechten ziehen kann oder Netzeinrichtungen auf,
unter oder über dem öffentlichen Wegenetz anbringen
darf. Auch die Tatsache, dass ein Auftraggeber ein Netz
mit Trinkwasser, Elektrizität, Gas oder Wärme versorgt,
das seinerseits von einem Auftraggeber betrieben wird,
der von einer zuständigen Behörde des betreffenden
Mitgliedstaats gewährte besondere oder ausschließliche
Rechte genießt, stellt für sich betrachtet noch kein
besonderes und ausschließliches Recht im Sinne der
vorliegenden Richtlinie dar. Räumt ein Mitgliedstaat
einer begrenzten Zahl von Unternehmen in beliebiger
Form, auch über Konzessionen, Rechte auf der Grund-
lage objektiver, verhältnismäßiger und nicht diskriminie-
render Kriterien ein, die allen interessierten Kreisen, die
sie erfüllen, die Möglichkeit zur Inanspruchnahme sol-
cher Rechte bietet, so dürfen diese ebenso wenig als
besondere oder ausschließliche Rechte betrachtet werden.(*) in Österreich kann dieser Begriff auch Auswahlkriterien umfassen.
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(26) Es ist zweckmäßig, dass die Auftraggeber bei ihren
wasserwirtschaftlichen Tätigkeiten gemeinsame Vergabe-
vorschriften anwenden und dass diese Vorschriften auch
dann gelten, wenn die Auftraggeber im Sinne dieser
Richtlinie Aufträge für Vorhaben in den Bereichen Was-
serbau, Bewässerung, Entwässerung, Ableitung sowie
Klärung von Abwässern vergeben. Die Vergabevorschrif-
ten der Art, die für die Lieferaufträge vorgeschlagen
wird, sind allerdings für die Beschaffung von Wasser
ungeeignet angesichts der Notwendigkeit, sich aus in
der Nähe des Verwendungsorts gelegenen Quellen zu
versorgen.

(27) Bestimmte Auftraggeber, die öffentliche Busverkehrs-
dienste betreiben, waren bereits von der Richtlinie
93/38/EWG ausgenommen. Solche Auftraggeber sollten
auch vom Anwendungsbereich der vorliegenden Richt-
linie ausgenommen sein. Um eine Vielzahl von besonde-
ren Regelungen, die sich nur auf bestimmte Sektoren
beziehen, zu vermeiden, sollte das allgemeine Verfahren
zur Berücksichtigung der Folgen der Öffnung für den
Wettbewerb auch für alle Busverkehrsdienste betreiben-
den Auftraggeber gelten, die nicht nach Artikel 2
Absatz 4 der Richtlinie 93/38/EWG aus deren Anwen-
dungsbereich ausgenommen sind.

(28) Angesichts der fortschreitenden Liberalisierung der Post-
dienste in der Gemeinschaft und der Tatsache, dass diese
Dienste über ein Netz von Auftraggebern, öffentlichen
Unternehmen und anderen Unternehmen erbracht wer-
den, empfiehlt es sich, auf Aufträge, die von Auftrag-
gebern vergeben werden, die selbst Postdienste anbieten,
die Bestimmungen der vorliegenden Richtlinie, ein-
schließlich Artikel 30, anzuwenden, die unter Wahrung
der in Erwägungsgrund 9 genannten Grundsätze einen
Rahmen für faire Handelspraktiken schaffen und eine
größere Flexibilität als die Richtlinie 2004/18/EG des
Europäischen Parlaments und des Rates vom 31. März
2004 über die Koordinierung der Verfahren zur Vergabe
öffentlicher Bauaufträge, Lieferaufträge und Dienstleis-
tungsaufträge (1) gestatten. Bei der Definition der ent-
sprechenden Tätigkeiten sollten die Begriffsbestimmun-
gen der Richtlinie 97/67/EG des Europäischen Parla-
ments und des Rates vom 15. Dezember 1997 über
gemeinsame Vorschriften für die Entwicklung des Bin-
nenmarktes der Postdienste der Gemeinschaft und die
Verbesserung der Dienstequalität (2) berücksichtigt wer-
den.

Unabhängig von ihrer Rechtsstellung unterliegen Stellen,
die Postdienste anbieten, derzeit nicht den Bestimmun-
gen der Richtlinie 93/38/EWG. Die Anpassung der
Zuschlagserteilungsverfahren an diese Richtlinie könnte
für diese Auftraggeber daher mehr Zeit erfordern als für
Auftraggeber, die den betreffenden Bestimmungen
bereits unterliegen und ihre Verfahren lediglich an die
durch diese Richtlinie bewirkten Änderungen anpassen
müssen. Es sollte deshalb zulässig sein, die Anwendung

dieser Richtlinie aufzuschieben, damit genügend zusätz-
liche Zeit für die Anpassung zur Verfügung steht. Ange-
sichts der unterschiedlichen Verhältnisse bei den Auf-
traggebern sollte es den Mitgliedstaaten möglich sein,
den im Bereich der Postdienste tätigen Auftraggebern
einen Übergangszeitraum für die Anwendung dieser
Richtlinie einzuräumen.

(29) Um die Erfordernisse in mehreren Tätigkeitsbereichen zu
erfüllen, können Aufträge vergeben werden, die unter-
schiedlichen rechtlichen Regelungen unterworfen sein
können. Es sollte klargestellt werden, dass für die recht-
liche Regelung, die auf einen mehrere Tätigkeiten um-
fassenden Einzelauftrag anzuwenden ist, die Vorschriften
gelten sollten, die auf die Tätigkeit anzuwenden sind, auf
die der Auftrag in erster Linie abzielt. Die Ermittlung
der Tätigkeit, auf die der Auftrag in erster Linie abzielt,
könnte auf einer Analyse der Erfordernisse, zu deren
Erfüllung der betreffende Auftrag vergeben werden soll,
beruhen, welche vom Auftraggeber erstellt wird, um den
Auftragswert zu veranschlagen und die Verdingungs-
unterlagen zu erstellen. In bestimmten Fällen, beispiels-
weise beim Ankauf eines einzelnen Geräts für die Fort-
setzung von Tätigkeiten, für die keine Informationen
verfügbar sind, die eine Veranschlagung des jeweiligen
Auslastungsgrades ermöglichen, könnte es objektiv
unmöglich sein, die Tätigkeit zu ermitteln, auf die der
Auftrag in erster Linie abzielt. Es sollte festgelegt wer-
den, welche Vorschriften in diesen Fällen anzuwenden
sind.

(30) Unbeschadet der internationalen Verpflichtungen der
Gemeinschaft sollte die Anwendung der vorliegenden
Richtlinie vereinfacht werden, insbesondere durch Ver-
einfachung der Schwellenwerte und durch Anwendung
der Bestimmungen über die Informationen über die im
Vergabeverfahren getroffenen Entscheidungen und sich
daraus ergebende Tatsachen, die den Teilnehmern mitzu-
teilen sind, auf alle Auftraggeber gleichermaßen, unab-
hängig davon, in welchem Bereich sie tätig sind. Darü-
ber hinaus sollten in der Währungsunion diese Schwel-
lenwerte in Euro festgelegt werden; so dass die
Anwendung dieser Bestimmungen vereinfacht und
gleichzeitig die Einhaltung der im Übereinkommen fest-
gelegten und in Sonderziehungsrechten (SZR) ausge-
drückten Schwellenwerte sichergestellt wird. In diesem
Zusammenhang sollten die in Euro ausgedrückten
Schwellenwerte regelmäßig überprüft werden, um sie
gegebenenfalls an mögliche Kursschwankungen des Euro
gegenüber dem SZR anzupassen. Zudem müssen die für
Wettbewerbe geltenden Schwellenwerte mit den Schwel-
lenwerten für Dienstleistungsaufträge identisch sein.

(31) Es sollte vorgesehen werden, dass in bestimmten Fällen
von der Anwendung der Maßnahmen zur Koordinierung
der Verfahren aus Gründen der Staatssicherheit oder der
staatlichen Geheimhaltung abgesehen werden kann, oder
wenn besondere Vergabeverfahren zur Anwendung kom-
men, die sich aus internationalen Übereinkünften erge-
ben, die die Stationierung von Truppen betreffen oder
für internationale Organisationen gelten.

(1) Siehe Seite 114 dieses Amtsblatts.
(2) ABl. L 15 vom 21.1.1998, S. 14. Zuletzt geändert durch

Verordnung (EG) Nr. 1882/2003 (ABl. L 284 vom 31.10.2003,
S. 1).
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(32) Eine Ausnahme sollte für bestimmte Dienstleistungs-,
Liefer- und Bauaufträge gemacht werden, die an ein
verbundenes Unternehmen vergeben werden, dessen
Haupttätigkeit darin besteht, diese Dienstleistungen, Lie-
ferungen und Arbeiten der Unternehmensgruppe
bereitzustellen, der es angehört, und nicht darin, sie auf
dem Markt anzubieten. Für bestimmte Dienstleistungs-,
Liefer- und Bauaufträge, die von einem Auftraggeber an
ein joint venture vergeben werden, an dem er beteiligt
ist und das aus mehreren Auftraggebern gebildet wurde,
um die von dieser Richtlinie erfassten Tätigkeiten auszu-
üben, sollte ebenfalls eine Ausnahme gemacht werden.
Jedoch sollte sichergestellt werden, dass durch diese Aus-
nahmeregelung keine Wettbewerbsverzerrungen zuguns-
ten von Unternehmen oder Joint Ventures entstehen, die
mit dem Auftraggeber verbunden sind; es sollten geeig-
nete Vorschriften erlassen werden, die insbesondere auf
Folgendes abzielen: die Höchstgrenzen, bis zu denen die
Unternehmen einen Teil ihres Umsatzes auf dem Markt
erzielen können und bei deren Überschreiten sie nicht
mehr die Möglichkeit haben, Aufträge ohne Ausschrei-
bung zu erhalten, die Zusammensetzung von joint ven-
tures sowie die Stabilität der Beziehungen zwischen
diesen gemeinsamen Unternehmen und den Auftragge-
bern, aus denen sie sich zusammensetzen.

(33) Dienstleistungsaufträge über den Erwerb oder die Miete
bzw. Pacht von unbeweglichem Vermögen oder Rechten
daran weisen Merkmale auf, die die Anwendung von
Vorschriften über die Vergabe von Aufträgen unange-
messen erscheinen lassen.

(34) Schiedsgerichts- und Schlichtungsdienste werden im All-
gemeinen von Organisationen oder Personen übernom-
men, deren Bestimmung oder Auswahl nicht durch
Vergabevorschriften geregelt werden kann.

(35) Entsprechend dem Übereinkommen gehören Aufträge,
die sich auf die Ausgabe, den Ankauf, den Verkauf oder
die Übertragung von Wertpapieren oder anderen Finanz-
instrumenten beziehen, nicht zu den finanziellen Dienst-
leistungen im Sinne der vorliegenden Richtlinie; dies gilt
insbesondere für Geschäfte, die der Geld- oder Kapital-
beschaffung der Auftraggeber dienen.

(36) Diese Richtlinie sollte ausschließlich für die Erbringung
auftragsgebundener Dienstleistungen gelten.

(37) Nach Artikel 163 des Vertrags trägt unter anderem die
Unterstützung der Forschung und technologischen Ent-
wicklung dazu bei, die wissenschaftlichen und technolo-
gischen Grundlagen der Industrie der Gemeinschaft zu
stärken, und die Öffnung der Dienstleistungsaufträge hat
einen Anteil an der Erreichung dieses Zieles. Die Mitfi-
nanzierung von Forschungsprogrammen sollte nicht
Gegenstand dieser Richtlinie sein: Nicht unter diese
Richtlinie fallen deshalb Aufträge über Forschungs- und
Entwicklungsdienstleistungen, deren Ergebnisse nicht
ausschließlich Eigentum des Auftraggebers für die Nut-
zung bei der Ausübung seiner eigenen Tätigkeit sind,

sofern die Dienstleistung vollständig durch den Auftrag-
geber vergütet wird.

(38) Um eine Ausweitung von besonderen Regelungen, die
sich nur auf bestimmte Sektoren beziehen, zu vermei-
den, sollte die gegenwärtig geltende Sonderregelung des
Artikels 3 der Richtlinie 93/38/EWG und Artikel 12 der
Richtlinie 94/22/EG des Europäischen Parlaments und
des Rates vom 30. Mai 1994 über die Erteilung und
Nutzung von Genehmigungen zur Prospektion, Explora-
tion und Gewinnung von Kohlenwasserstoffen (1), für
Auftraggeber, die ein geografisch abgegrenztes Gebiet
nutzen, um dort nach Erdöl, Gas, Kohle oder anderen
Festbrennstoffen zu suchen oder diese Stoffe zu fördern,
durch das allgemeine Verfahren ersetzt werden, das es
ermöglicht, unmittelbar dem Wettbewerb ausgesetzte
Sektoren von der Richtlinie auszunehmen. Es ist jedoch
sicherzustellen, dass folgende Rechtsakte davon unbe-
rührt bleiben: Die Entscheidung 93/676/EG der Kom-
mission vom 10. Dezember 1993, wonach die Nutzung
eines geografisch abgegrenzten Gebiets zum Zwecke der
Suche nach oder der Förderung von Erdöl oder Gas in
den Niederlanden keine Tätigkeit im Sinne von Artikel 2
Absatz 2 Buchstabe b) Ziffer i) der Richtlinie
90/531/EWG des Rates darstellt und die diese Tätigkeit
ausübenden Auftraggeber in den Niederlanden keine
besonderen oder ausschließlichen Rechte im Sinne von
Artikel 2 Absatz 3 Buchstabe b) dieser Richtlinie besit-
zen (2), die Entscheidung 97/367/EG der Kommission
vom 30. Mai 1997, wonach die Nutzung eines geo-
grafisch abgegrenzten Gebiets zum Zweck der Suche
nach oder der Förderung von Erdöl oder Gas im Verei-
nigten Königreich nicht als Tätigkeit im Sinne von
Artikel 2 Absatz 2 Buchstabe b) Ziffer i) der
Richtlinie 93/38/EWG des Rates gilt und die eine solche
Tätigkeit ausübenden Auftraggeber im Vereinigten
Königreich nicht als im Besitz von besonderen oder
ausschließlichen Rechten im Sinne von Artikel 2
Absatz 3 Buchstabe b) der genannten Richtlinie gel-
ten (3), die Entscheidung 2002/205/EG der Kommission
vom 4. März 2002 über einen Antrag Österreichs, das
spezielle Regime in Artikel 3 der Richtlinie 93/38/EWG
anzuwenden (4) und die Entscheidung 2004/74/EG der
Kommission über einen Antrag Deutschlands, das spe-
zielle Regime in Artikel 3 der Richtlinie 93/38/EWG
anzuwenden (5).

(39) Beruf und Beschäftigung sind Schlüsselelemente zur
Gewährleistung gleicher Chancen für alle und tragen
zur Eingliederung in die Gesellschaft bei. In diesem
Zusammenhang tragen geschützte Werkstätten und
geschützte Beschäftigungsprogramme wirksam zur Ein-
gliederung oder Wiedereingliederung von Menschen mit
Behinderungen in den Arbeitsmarkt bei. Derartige Werk-
stätten sind jedoch möglicherweise nicht in der Lage,
unter normalen Wettbewerbsbedingungen Aufträge zu
erhalten. Es ist daher angemessen, vorzusehen, dass
Mitgliedstaaten das Recht, an Verfahren zur Vergabe
von Aufträgen teilzunehmen, derartigen Werkstätten,
oder die Ausführung eines Auftrags geschützten Beschäf-
tigungsprogrammen vorbehalten können.

(1) ABl. L 164 vom 30.6.1994, S. 3.
(2) ABl. L 316 vom 17.12.1993, S. 41.
(3) ABl. L 156 vom 13.6.1997, S. 55.
(4) ABl. L 68 vom 12.3.2002, S. 31.
(5) ABl. L 16 vom 23.1.2004, S. 57.
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(40) Die vorliegende Richtlinie sollte weder für Aufträge
gelten, die die Ausübung einer der in Artikel 3 bis 7
genannten Tätigkeiten ermöglichen sollen, noch für
Wettbewerbe zur Ausübung einer solchen Tätigkeit,
wenn diese Tätigkeit in dem Mitgliedstaat, in dem sie
ausgeübt wird, auf Märkten ohne Zugangsbeschränkun-
gen dem direkten Wettbewerb ausgesetzt ist. Es sollte
daher ein Verfahren eingeführt werden, das auf alle
unter diese Richtlinie fallenden Sektoren anwendbar ist
und es ermöglicht, die Auswirkungen einer aktuellen
oder künftigen Liberalisierung zu berücksichtigen. Ein
solches Verfahren sollte den betroffenen Auftraggebern
Rechtssicherheit bieten und eine angemessene Entschei-
dungsfindung ermöglichen, so dass innerhalb kurzer
Fristen eine einheitliche Anwendung des einschlägigen
Gemeinschaftsrechts gewährleistet ist.

(41) Der unmittelbare Einfluss des Wettbewerbs sollte nach
objektiven Kriterien festgestellt werden, wobei die beson-
deren Merkmale des betreffenden Sektors zu berücksich-
tigen sind. Die Umsetzung und Anwendung gemein-
schaftlicher Rechtsvorschriften zur Liberalisierung eines
bestimmten Sektors oder Teilsektors gelten als hinrei-
chende Vermutung für den freien Zugang zu dem
betreffenden Markt. Entsprechende angemessene Rechts-
vorschriften sollten in einem Anhang aufgeführt werden,
der von der Kommission aktualisiert werden kann. Bei
der Aktualisierung trägt die Kommission insbesondere
dem Umstand Rechnung, dass eventuell Maßnahmen
verabschiedet wurden, die eine echte Öffnung von Sek-
toren, für die in Anhang XI noch keine Rechtsvorschrif-
ten aufgeführt sind, für den Wettbewerb bewirken; dazu
zählt z. B. die Öffnung des Schienenverkehrs für den
Wettbewerb. Geht der freie Zugang zu einem Markt
nicht auf die Anwendung einschlägigen Gemeinschafts-
rechts zurück, sollte dieser freie Zugang de jure und de
facto nachgewiesen werden. Im Hinblick darauf stellt die
Anwendung einer Richtlinie, wie beispielsweise der
Richtlinie 94/22/EG, durch einen Mitgliedstaat, durch
die ein bestimmter Sektor liberalisiert wird, auf einen
anderen Sektor wie beispielsweise den Kohlesektor einen
Sachverhalt dar, der für die Zwecke des Artikels 30 zu
berücksichtigen ist.

(42) Die von den Auftraggebern erarbeiteten technischen
Spezifikationen sollten es erlauben, die öffentlichen
Beschaffungsmärkte für den Wettbewerb zu öffnen. Hier-
für sollte es möglich sein, Angebote einzureichen, die
die Vielfalt technischer Lösungsmöglichkeiten widerspie-
geln. Damit dies gewährleistet ist, sollten einerseits Leis-
tungs- und Funktionsanforderungen in technischen Spe-
zifikationen erlaubt sein, und andererseits sollten im
Falle der Bezugnahme auf eine europäische Norm, oder
wenn eine solche nicht vorliegt, auf eine nationale
Norm, Angebote auf der Grundlage anderer gleichwerti-
ger Lösungen, die die Anforderungen des Auftraggebers
erfüllen und auch hinsichtlich der Sicherheitsanforderun-
gen gleichwertig sind, von den Auftraggebern berück-
sichtigt werden. Die Bieter sollten die Möglichkeit haben,
die Gleichwertigkeit ihrer Lösung mit allen ihnen zu
Gebote stehenden Nachweisen zu belegen. Die Auftrag-
geber sollten jede Entscheidung, dass die Gleichwertig-
keit in einem bestimmten Fall nicht gegeben ist, begrün-
den können. Auftraggeber, die für die technischen
Spezifikationen eines Auftrags Umweltanforderungen

festlegen möchten, können die Umwelteigenschaften —

wie eine bestimmte Produktionsmethode — und/oder
Auswirkungen bestimmter Warengruppen oder Dienst-
leistungen auf die Umwelt festlegen. Sie können —

müssen aber nicht — geeignete Spezifikationen verwen-
den, die in Umweltgütezeichen definiert sind, wie z. B.
im Europäischen Umweltgütezeichen, in (pluri-)nationa-
len Umweltgütezeichen oder anderen Umweltgütezei-
chen, sofern die Anforderungen an das Gütezeichen auf
der Grundlage von wissenschaftlich abgesicherten Infor-
mationen im Rahmen eines Verfahrens ausgearbeitet und
erlassen werden, an dem interessierte Kreise — wie z. B.
staatliche Stellen, Verbraucher, Hersteller, Einzelhändler
und Umweltorganisationen — teilnehmen können, und
sofern das Gütezeichen für alle interessierten Parteien
zugänglich und verfügbar ist. Die Auftraggeber sollten,
wo immer dies möglich ist, technische Spezifikationen
festlegen, die das Kriterium der Zugänglichkeit für Perso-
nen mit einer Behinderung oder das Kriterium der
Konzeption für alle Benutzer berücksichtigen. Die tech-
nischen Spezifikationen sind klar festzulegen, so dass
alle Bieter wissen, was die Anforderungen des Auftrag-
gebers umfassen.

(43) Um die Beteiligung von kleinen und mittleren Unter-
nehmen an öffentlichen Aufträgen zu fördern, ist es
angebracht, Bestimmungen über Unteraufträge vorzuse-
hen.

(44) Die Bedingungen für die Ausführung eines Auftrags sind
mit der Richtlinie vereinbar, wenn sie nicht unmittelbar
oder mittelbar zu einer Diskriminierung führen und in
der als Aufruf zum Wettbewerb dienenden Bekanntma-
chung oder in den Verdingungsunterlagen angegeben
sind. Sie können insbesondere dem Ziel dienen, die
berufliche Ausbildung auf den Baustellen sowie die
Beschäftigung von Personen zu fördern, deren Eingliede-
rung besondere Schwierigkeiten bereitet, die Arbeitslo-
sigkeit zu bekämpfen oder die Umwelt zu schützen. So
können unter anderem z. B. die — während der Aus-
führung des Auftrags geltenden — Verpflichtungen
genannt werden, Langzeitarbeitslose einzustellen oder
Ausbildungsmaßnahmen für Arbeitnehmer oder Jugend-
liche durchzuführen, oder die Bestimmungen der
grundlegenden Übereinkommen der Internationalen
Arbeitsorganisation (IAO), für den Fall, dass diese nicht
in innerstaatliches Recht umgesetzt worden sind, im
Wesentlichen einzuhalten, oder ein Kontingent von
behinderten Personen einzustellen, das über dem nach
innerstaatlichem Recht vorgeschriebenen Kontingent
liegt.

(45) Die im Bereich der Arbeitsbedingungen und der Sicher-
heit am Arbeitsplatz geltenden nationalen und gemein-
schaftlichen Gesetze, Regelungen und Tarifverträge sind
während der Ausführung eines Auftrags anwendbar,
sofern derartige Vorschriften sowie ihre Anwendung
mit dem Gemeinschaftsrecht vereinbar sind. Für grenz-
überschreitende Situationen, in denen Arbeitnehmer
eines Mitgliedstaats zur Ausführung eines Auftrags
Dienstleistungen in einem anderen Mitgliedstaat erbrin-
gen, legt die Richtlinie 96/71/EG des Europäischen Par-
laments und des Rates vom 16. Dezember 1996 über
die Entsendung von Arbeitnehmern im Rahmen der
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Erbringung von Dienstleistungen (1) die Mindestbedin-
gungen fest, die der Aufnahmestaat in Bezug auf die
entsandten Arbeitnehmer einzuhalten hat. Enthält das
nationale Recht entsprechende Bestimmungen, so kann
die Nichteinhaltung dieser Verpflichtungen als eine
schwere Verfehlung oder als ein Verstoß betrachtet wer-
den, der die berufliche Zuverlässigkeit des Wirtschafts-
teilnehmers in Frage stellt und dessen Ausschluss von
dem Verfahren zur Vergabe eines Auftrags zur Folge
haben kann.

(46) Angesichts der neuen Informations- und Kommunika-
tionstechnologie und der Erleichterungen, die sie für die
Bekanntmachung von Aufträgen und die Effizienz und
Transparenz der Vergabeverfahren mit sich bringen kön-
nen, ist es angebracht, die elektronischen Mittel den
klassischen Mitteln zur Kommunikation und zum Infor-
mationsaustausch gleichzusetzen. Soweit möglich sollten
das gewählte Mittel und die gewählte Technologie mit
den in den anderen Mitgliedstaaten verwendeten Tech-
nologien kompatibel sein.

(47) Der Einsatz elektronischer Vorrichtungen spart Zeit.
Dementsprechend ist es angebracht, beim Einsatz dieser
elektronischen Vorrichtungen eine Verkürzung der Min-
destfristen vorzusehen, jedoch unter der Voraussetzung,
dass sie mit den auf Gemeinschaftsebene vorgesehenen
spezifischen Übertragungsmodalitäten vereinbar sind. Es
ist jedoch sicherzustellen, dass die Kumulierung der
Fristverkürzungen nicht zu unverhältnismäßig kurzen
Fristen führt.

(48) Die Richtlinie 1999/93/EG des Europäischen Parlaments
und des Rates vom 13. Dezember 1999 über gemein-
schaftliche Rahmenbedingungen für elektronische Signa-
turen (2) und die Richtlinie 2000/31/EG des Europä-
ischen Parlaments und des Rates vom 8. Juni 2000
über bestimmte rechtliche Aspekte der Dienste der
Informationsgesellschaft, insbesondere des elektronischen
Geschäftsverkehrs, im Binnenmarkt („Richtlinie über den
elektronischen Geschäftsverkehr“) (3) sollten für die elekt-
ronische Übermittlung von Informationen im Rahmen
der vorliegenden Richtlinie gelten. Die Verfahren zur
Vergabe öffentlicher Aufträge und die für Wettbewerbe
geltenden Vorschriften erfordern einen höheren Grad an
Sicherheit und Vertraulichkeit als in den genannten
Richtlinien vorgesehen ist. Daher sollten die Vor-
richtungen für den elektronischen Eingang von Ange-
boten, Anträgen auf Teilnahme und von Plänen und
Vorhaben besonderen zusätzlichen Anforderungen genü-
gen. Zu diesem Zweck sollte die Verwendung elektron-
ischer Signaturen, insbesondere fortgeschrittener elektro-
nischer Signaturen, so weit wie möglich gefördert
werden. Ferner können Systeme der freiwilligen Akkredi-
tierung günstige Rahmenbedingungen dafür bieten, dass
sich das Niveau der Zertifizierungsdienste für diese Vor-
richtungen erhöht.

(49) Es ist zweckmäßig, die Teilnehmer an einem Vergabever-
fahren über Entscheidungen über den Abschluss einer
Rahmenvereinbarung oder die Zuschlagserteilung oder
den Verzicht auf das Verfahren möglichst kurzfristig zu
unterrichten, um zu vermeiden, dass die Einreichung
von Anträgen auf Überprüfung unmöglich wird; die
Unterrichtung sollte daher möglichst rasch und generell
innerhalb von 15 Tagen nach der Entscheidung erfolgen.

(50) Es sollte klargestellt werden, dass Auftraggeber, die die
Eignungskriterien in einem offenen Verfahren festlegen,
dies entsprechend objektiven Kriterien und Regeln tun
müssen, wie auch die Eignungskriterien in den nicht-
offenen Verfahren und Verhandlungsverfahren objektiv
sein sollten. Diese objektiven Regeln und Kriterien impli-
zieren ebenso wie die Eignungskriterien nicht unbedingt
Gewichtungen.

(51) Es ist wichtig, die Rechtsprechung des Gerichtshofs zu
den Fällen zu berücksichtigen, in denen sich ein Wirt-
schaftsteilnehmer auf die wirtschaftlichen, finanziellen
oder technischen Kapazitäten anderer Unternehmen
beruft, unabhängig davon, in welchem Rechtsverhältnis
er zu diesen Unternehmen steht, um die Eignungskrite-
rien zu erfüllen oder im Rahmen von Prüfungssystemen
seinen Antrag auf Prüfung zu stützen. In dem zuletzt
genannten Fall hat der Wirtschaftsteilnehmer den Nach-
weis dafür zu erbringen, dass er während der gesamten
Geltungsdauer der Prüfung tatsächlich über diese Kapa-
zitäten verfügt. Für diese Prüfung kann ein Auftraggeber
daher ein zu erreichendes Leistungsniveau, und, wenn
sich der betreffende Wirtschaftsteilnehmer beispielsweise
auf die Finanzkraft eines anderen Auftraggebers stützt,
insbesondere die Übernahme einer gegebenenfalls
gesamtschuldnerischen Verpflichtung durch den anderen
Auftraggeber vorschreiben.

Die Prüfungssysteme sollten entsprechend objektiven
Regeln und Kriterien verwaltet werden, die sich —

nach Wahl des Auftraggebers — auf die Kapazitäten
des Wirtschaftsteilnehmers und/oder die besonderen
Merkmale der von dem System erfassten Arbeiten, Liefe-
rungen oder Dienstleistungen beziehen können. Zum
Zweck der Prüfung kann der Auftraggeber eigene Kon-
trollen durchführen, um die Merkmale der betreffenden
Arbeiten, Lieferungen oder Dienstleistungen insbeson-
dere unter dem Gesichtspunkt der Kompatibilität und
der Sicherheit zu beurteilen.

(52) Soweit für die Teilnahme an einem Vergabeverfahren
oder einem Wettbewerb der Nachweis einer bestimmten
Qualifikation gefordert wird, werden die einschlägigen
Gemeinschaftsvorschriften über die gegenseitige Aner-
kennung von Diplomen, Prüfungszeugnissen und sonsti-
gen Befähigungsnachweisen angewandt.

(53) In geeigneten Fällen, in denen die Art der Arbeiten
und/oder Dienstleistungen es rechtfertigt, dass bei Aus-
führung des Auftrags Umweltmanagementmaßnahmen

(1) ABl. L 18 vom 21.1.1997, S. 1.
(2) ABl. L 13 vom 19.1.2000, S. 12.
(3) ABl. L 178 vom 17.7.2000, S. 1.
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oder ‑systeme zur Anwendung kommen, kann die
Anwendung solcher Maßnahmen bzw. Systeme vorge-
schrieben werden. Umweltmanagementsysteme können
unabhängig von ihrer Registrierung gemäß den Gemein-
schaftsvorschriften wie der Verordnung (EG) Nr.
761/2001 (EMAS) (1) als Nachweis für die technische
Leistungsfähigkeit des Wirtschaftsteilnehmers zur Aus-
führung des Auftrags dienen. Darüber hinaus sollte eine
Beschreibung der von dem Wirtschaftsteilnehmer an-
gewandten Maßnahmen zur Gewährleistung desselben
Umweltschutzniveaus alternativ zu den registrierten
Umweltmanagementsystemen als Beweismittel akzeptiert
werden.

(54) Es sollten Vorkehrungen getroffen werden, um der Ver-
gabe von öffentlichen Aufträgen an Wirtschaftsteilneh-
mer, die sich an einer kriminellen Vereinigung beteiligt
oder der Bestechung oder des Betrugs zu Lasten der
finanziellen Interessen der Gemeinschaft oder der Geld-
wäsche schuldig gemacht haben, vorzubeugen. Da Auf-
traggeber, die nicht öffentliche Auftraggeber sind, mögli-
cherweise keinen Zugang zu sicheren Beweisen für der-
artige Sachverhalte haben, sollte es diesen Auftraggebern
überlassen werden, die Ausschlusskriterien gemäß Arti-
kel 45 Absatz 1 der Richtlinie 2004/18/EG anzuwenden
oder nicht. Infolgedessen sollten nur die Auftraggeber
zur Anwendung von Artikel 45 Absatz 1 verpflichtet
sein. Die Auftraggeber sollten gegebenenfalls von den
Prüfungsantragstellern, Bewerbern oder Bietern einschlä-
gige Unterlagen anfordern und, wenn sie Zweifel in
Bezug auf die persönliche Lage dieser Wirtschaftsteil-
nehmer hegen, die zuständigen Behörden des betreff-
enden Mitgliedstaates um Mitarbeit ersuchen können.
Diese Wirtschaftsteilnehmer sollten ausgeschlossen wer-
den, wenn dem Auftraggeber bekannt ist, dass es eine
nach einzelstaatlichem Recht ergangene rechtskräftige
gerichtliche Entscheidung im Zusammenhang mit derar-
tigen Straftaten gibt.

Enthält das nationale Recht entsprechende Bestimmun-
gen, so kann ein Verstoß gegen das Umweltrecht oder
gegen Rechtsvorschriften betreffend unrechtmäßige
Absprachen im Auftragswesen, der mit einem rechts-
kräftigen Urteil oder einem Beschluss gleicher Wirkung
sanktioniert wurde, als Verstoß, der die berufliche
Zuverlässigkeit des Wirtschaftsteilnehmers in Frage stellt,
oder als schwere Verfehlung betrachtet werden.

Die Nichteinhaltung nationaler Bestimmungen zur
Umsetzung der Richtlinien 2000/78/EG (2) und
76/207/EWG (3) des Rates zur Gleichbehandlung von
Arbeitnehmern, die mit einem rechtskräftigen Urteil
oder einem Beschluss gleicher Wirkung sanktioniert

wurde, kann als Verstoß, der die berufliche Zuverlässig-
keit des Wirtschaftsteilnehmers in Frage stellt, oder als
schwere Verfehlung betrachtet werden.

(55) Der Zuschlag muss nach objektiven Kriterien erteilt
werden, die die Beachtung der Grundsätze der Transpa-
renz, Nichtdiskriminierung und Gleichbehandlung
gewährleisten und sicherstellen, dass die Angebote unter
wirksamen Wettbewerbsbedingungen bewertet werden.
Dementsprechend sollten nur zwei Zuschlagskriterien
zugelassen werden: das des „niedrigsten Preises“ und
das des „wirtschaftlich günstigsten Angebots“.

Um bei der Zuschlagserteilung die Einhaltung des
Gleichbehandlungsgrundsatzes sicherzustellen, ist die —

in der Rechtsprechung anerkannte — Verpflichtung zur
Sicherstellung der erforderlichen Transparenz vorzuse-
hen, damit sich jeder Bieter angemessen über die Krite-
rien und Modalitäten unterrichten kann, anhand deren
das wirtschaftlich günstigste Angebot ermittelt wird. Die
Auftraggeber haben daher die Zuschlagskriterien und
deren jeweilige Gewichtung anzugeben, und zwar so
rechtzeitig, dass diese Angaben den Bietern bei der
Erstellung ihrer Angebote bekannt sind. Die Auftragge-
ber können in begründeten Ausnahmefällen, die zu
rechtfertigen sie in der Lage sein müssen, auf die
Angabe der Gewichtung der Zuschlagskriterien verzich-
ten, wenn diese Gewichtung insbesondere aufgrund der
Komplexität des Auftrags nicht im Vorhinein vorgenom-
men werden kann. In diesen Fällen müssen sie diese
Kriterien in der absteigenden Reihenfolge ihrer Bedeu-
tung angeben.

Beschließen die Auftraggeber, dem wirtschaftlich güns-
tigsten Angebot den Zuschlag zu erteilen, so sollten sie
die Angebote unter dem Gesichtspunkt des besten Preis-
Leistungs-Verhältnisses bewerten. Zu diesem Zweck soll-
ten sie die wirtschaftlichen und qualitativen Kriterien
festlegen, anhand deren insgesamt das für den Auftrag-
geber wirtschaftlich günstigste Angebot bestimmt wer-
den kann. Die Festlegung dieser Kriterien hängt insofern
vom Auftragsgegenstand ab, als sie es ermöglichen müs-
sen, das Leistungsniveau jedes einzelnen Angebots im
Verhältnis zu dem in den technischen Spezifikationen
beschriebenen Auftragsgegenstand zu bewerten sowie
das Preis-Leistungs-Verhältnis jedes Angebots zu bestim-
men. Damit die Gleichbehandlung gewährleistet ist, müs-
sen die Zuschlagskriterien einen Vergleich und eine
objektive Bewertung der Angebote ermöglichen. Wenn
diese Voraussetzungen erfüllt sind, versetzen die wirt-
schaftlichen und qualitativen Zuschlagskriterien, wie z.
B. Kriterien zur Erfüllung von Umweltanforderungen,
den Auftraggeber in die Lage, auf Bedürfnisse der betrof-
fenen Allgemeinheit, so wie es in den Leistungsbeschrei-
bungen festgelegt ist, einzugehen. Unter denselben
Voraussetzungen kann ein Auftraggeber auch Kriterien
zur Erfüllung sozialer Anforderungen anwenden, die
insbesondere den — in den vertraglichen Spezifi-
kationen festgelegten — Bedürfnissen besonders benach-
teiligter Bevölkerungsgruppen entsprechen, denen die
Nutznießer/Nutzer der Bauleistungen, Lieferungen oder
Dienstleistungen angehören.

(1) Verordnung (EG) Nr. 761/2001 des Europäischen Parlaments und
des Rates vom 19. März 2001 über die freiwillige Beteiligung von
Organisationen an einem Gemeinschaftssystem für Umweltmanage-
ment und die Umweltbetriebsprüfung (EMA) (ABl. L 114 vom
24.4.2001, S. 1).

(2) Richtlinie 2000/78/EG des Rates vom 27. November 2000 zur
Festlegung eines allgemeinen Rahmens für die Verwirklichung der
Gleichbehandlung in Beschäftigung und Beruf (ABl. L 303 vom
2.12.2000, S. 16).

(3) Richtlinie 76/207/EWG des Rates vom 9. Februar 1976 zur Ver-
wirklichung des Grundsatzes der Gleichbehandlung von Männern
und Frauen hinsichtlich des Zugangs zur Beschäftigung, zur Berufs-
bildung und zum beruflichen Aufstieg sowie in Bezug auf die
Arbeitsbedingungen (ABl. L 39 vom 14.2.1976, S. 40). Geändert
durch die Richtlinie 2002/73/EG (ABl. L 269 vom 5.10.2002,
S. 15).
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(56) Die Zuschlagskriterien sollten nicht die Anwendung
nationaler Bestimmungen beeinflussen, die die Vergü-
tung bestimmter Dienstleistungen, wie die Dienstleistung
von Architekten, Ingenieuren oder Rechtsanwälten,
regeln.

(57) Die Verordnung (EWG, Euratom) Nr. 1182/71 des Rates
vom 3. Juni 1971 zur Festlegung der Regeln für die
Fristen, Daten und Termine (1) sollte für die Berechnung
der in der vorliegenden Richtlinie genannten Fristen
gelten.

(58) Die vorliegende Richtlinie sollte unbeschadet der inter-
nationalen Verpflichtungen der Gemeinschaft oder der
Mitgliedstaaten gelten und nicht die Anwendung anderer
Bestimmungen des Vertrags, insbesondere der Artikel 81
und 86, berühren.

(59) Die Richtlinie sollte nicht die Frist gemäß Anhang XXV
berühren, innerhalb deren die Mitgliedstaaten zur
Umsetzung und Anwendung der Richtlinie 93/38/EWG
verpflichtet sind.

(60) Die zur Durchführung dieser Richtlinie erforderlichen
Maßnahmen sollten gemäß dem Beschluss
1999/468/EG des Rates vom 28. Juni 1999 zur Fest-
legung der Modalitäten für die Ausübung der der Kom-
mission übertragenen Durchführungsbefugnisse (2) erlas-
sen werden —

HABEN FOLGENDE RICHTLINIE ERLASSEN:
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Abschnitt 1 Stellen

Artikel 2 Auftraggeber

Abschnitt 2 Tätigkeiten

Artikel 3 Gas, Wärme und Elektrizität

Artikel 4 Wasser

Artikel 5 Verkehrsleistungen

Artikel 6 Postdienste

Artikel 7 Aufsuchen und die Förderung von Erdöl, Gas, Kohle und anderen festen Brennstoffen sowie
Bereitstellung von Häfen und Flughäfen

Artikel 8 Verzeichnis der Auftraggeber

Artikel 9 Aufträge, die mehrere Tätigkeiten betreffen

Kapitel III Allgemeine Grundsätze

Artikel 10 Grundsätze für die Vergabe von Aufträgen

TITEL II Vorschriften für Aufträge

Kapitel I Allgemeine Bestimmungen

Artikel 11 Wirtschaftsteilnehmer

Artikel 12 Bedingungen aus den im Rahmen der Welthandelsorganisation geschlossenen Übereinkommen

Artikel 13 Vertraulichkeit

(1) ABl. L 124 vom 8.6.1971, S. 1. (2) ABl. L 184 vom 17.7.1999, S. 23.
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Artikel 14 Rahmenvereinbarungen

Artikel 15 Dynamische Beschaffungssysteme

Kapitel II Schwellenwerte und Ausnahmen

Abschnitt 1 Schwellenwerte

Artikel 16 Schwellenwerte für öffentlicheAufträge

Artikel 17 Methoden zur Berechnung des geschätzten Wertes von Aufträgen, von Rahmenvereinbarungen
und von dynamischen Beschaffungssystemen

Abschnitt 2 Aufträge und Konzessionen sowie Aufträge, für die besondere Regelungen gelten

Unterabschni t t 1

Artikel 18 Bau‑ oder Dienstleistungskonzessionen

Unterabschni t t 2 Ausnahmebestimmungen, die auf alle Auftraggeber und auf alle Aufträge anwendbar sind

Artikel 19 Aufträge, die zum Zwecke der Weiterveräußerung oder der Vermietung an Dritte vergeben
werden

Artikel 20 Aufträge, die zu anderen Zwecken als der Durchführung einer unter die Richtlinie fallenden
Tätigkeit oder zur Durchführung einer unter die Richtlinie fallenden Tätigkeit in einem Drittland
vergeben werden

Artikel 21 Aufträge, die der Geheimhaltung unterliegen oder die bestimmte Sicherheitsmaßnahmen erfor-
dern

Artikel 22 Aufträge, die auf der Grundlage internationaler Vorschriften vergeben werden

Artikel 23 Aufträge, die an ein verbundenes Unternehmen, ein gemeinsames Unternehmen oder an einen
Auftraggeber vergeben werden, der an einem gemeinsamen Unternehmen beteiligt ist

Unterabschni t t 3 Ausnahmebestimmungen, die auf alle Auftraggeber, jedoch nur auf Dienstleistungsaufträge
anwendbar sind

Artikel 24 Aufträge für Dienstleistungen, die vom Anwendungsbereich dieser Richtlinie ausgeschlossen sind

Artikel 25 Dienstleistungsaufträge, die aufgrund eines ausschließlichen Rechts vergeben werden

Unterabschni t t 4 Ausnahmebestimmungen, die nur auf bestimmte Auftraggeber anwendbar sind

Artikel 26 Aufträge, die von bestimmten Auftraggebern zur Beschaffung von Wasser und zur Lieferung
von Energie oder Brennstoffen zur Energieerzeugung vergeben werden

Unterabschni t t 5 Aufträge, für die besondere Vorschriften gelten, Vorschriften über zentrale Beschaffungsstellen
sowie das allgemeine Verfahren bei unmittelbarem Einfluss des Wettbewerbs

Artikel 27 Aufträge, für die besondere Vorschriften gelten

Artikel 28 Vorbehaltene Aufträge

Artikel 29 Vergabe von Aufträgen und Abschluss von Rahmenvereinbarungen über zentrale Beschaffungs-
stellen

Artikel 30 Verfahren zur Feststellung, ob eine bestimmte Tätigkeit unmittelbar dem Wettbewerb ausgesetzt
ist

Kapitel III Bestimmungen für Dienstleistungsaufträge

Artikel 31 Dienstleistungsaufträge gemäß Anhang XVII Teil A

Artikel 32 Dienstleistungsaufträge gemäß Anhang XVII Teil B

Artikel 33 Gemischte Aufträge über Dienstleistungen gemäß Anhang XVII Teil A und Anhang XVII Teil B
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Kapitel IV Besondere Vorschriften über die Verdingungsunterlagen und die Auftragsunterlagen

Artikel 34 Technische Spezifikationen

Artikel 35 Mitteilung der technischen Spezifikationen

Artikel 36 Varianten

Artikel 37 Unteraufträge

Artikel 38 Bedingungen für die Auftragsausführung

Artikel 39 Verpflichtungen im Zusammenhang mit Steuern, Umweltschutz, Arbeitsschutzvorschriften und
Arbeitsbedingungen

Kapitel V Verfahren

Artikel 40 Anwendung des offenen, des nichtoffenen und des Verhandlungsverfahrens

Kapitel VI Veröffentlichung und Transparenz

Abschnitt 1 Veröffentlichung der Bekanntmachungen

Artikel 41 Regelmäßige nichtverbindliche Bekanntmachungen und Bekanntmachungen über das Bestehen
eines Prüfungssystems

Artikel 42 Bekanntmachungen, die als Aufruf zum Wettbewerb dienen

Artikel 43 Bekanntmachungen über vergebene Aufträge

Artikel 44 Abfassung und Modalitäten für die Veröffentlichung der Bekanntmachungen

Abschnitt 2 Fristen

Artikel 45 Fristen für den Eingang der Anträge auf Teilnahme und der Angebote

Artikel 46 Offene Verfahren: Verdingungsunterlagen, zusätzliche Unterlagen und Auskünfte

Artikel 47 Aufforderung zur Angebotsabgabe oder zur Verhandlung

Abschnitt 3 Mitteilungen

Artikel 48 Bestimmungen über Mitteilungen

Artikel 49 Unterrichtung der Prüfungsantragsteller, Bewerber und Bieter

Artikel 50 Aufbewahrung der Unterlagen über vergebene Aufträge

Kapitel VII Ablauf des Verfahrens

Artikel 51 Allgemeine Bestimmungen

Abschnitt 1 Prüfung und qualitative Auswahl

Artikel 52 Gegenseitige Anerkennung im Zusammenhang mit administrativen, technischen oder finan-
ziellen Bedingungen sowie betreffend Zertifikate, Nachweise und Prüfbescheinigungen

Artikel 53 Prüfungssysteme

Artikel 54 Eignungskriterien

Abschnitt 2 Zuschlagserteilung

Artikel 55 Zuschlagskriterien

Artikel 56 Durchführung von elektronischen Auktionen

Artikel 57 Ungewöhnlich niedrige Angebote
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Abschnitt 3 Angebote, die Erzeugnisse aus Drittländern und Beziehungen mit diesen umfassen

Artikel 58 Angebote, die Erzeugnisse aus Drittländern umfassen

Artikel 59 Beziehungen zu Drittländern im Bereich der Bau-, Lieferungs- und Dienstleistungsaufträge

TITEL III Vorschriften über Wettbewerbe im Dienstleistungsbereich

Artikel 60 Allgemeine Bestimmung

Artikel 61 Schwellenwerte

Artikel 62 Ausgenommene Wettbewerbe

Artikel 63 Vorschriften über die Veröffentlichung und die Transparenz

Artikel 64 Kommunikationsmittel

Artikel 65 Durchführung des Wettbewerbs, Auswahl der Teilnehmer und das Preisgericht

Artikel 66 Entscheidungen des Preisgerichts

TITEL IV Statistische Pflichten, Durchführungsbefugnisse und Schlussbestimmungen

Artikel 67 Statistische Pflichten

Artikel 68 Ausschussverfahren

Artikel 69 Neufestsetzung der Schwellenwerte

Artikel 70 Änderungen

Artikel 71 Umsetzung

Artikel 72 Kontrollmechanismen

Artikel 73 Aufhebungen

Artikel 74 Inkrafttreten

Artikel 75 Adressaten

Anhang I Auftraggeber in den Sektoren Fortleitung oder Abgabe von Gas und Wärme

Anhang II Auftraggeber in den Sektoren Erzeugung, Fortleitung oder Abgabe von Elektrizität

Anhang III Auftraggeber in den Sektoren Gewinnung, Fortleitung und Abgabe von Trinkwasser

Anhang IV Auftraggeber im Bereich der Eisenbahndienste

Anhang V Auftraggeber im Bereich der städtischen Eisenbahn-, Straßenbahn-, Oberleitungsbus- oder
Busdienste

Anhang VI Auftraggeber im Sektor der Postdienste

Anhang VII Auftraggeber in den Sektoren Aufsuchung und Gewinnung von Öl oder Gas

Anhang VIII Auftraggeber in den Sektoren Aufsuchung und Gewinnung von Kohle und anderen festen
Brennstoffen

Anhang IX Auftraggeber im Bereich der Seehafen- oder Binnenhafen- oder sonstigen Terminaleinrichtungen

Anhang X Auftraggeber im Bereich der Flughafenanlagen

Anhang XI Liste der gemeinschaftlichen Rechtsvorschriften nach Artikel 30 Absatz 3

Anhang XII Verzeichnis der in Artikel 1 Absatz 2 Buchstabe b) genannten Tätigkeiten
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Anhang XIII In den Bekanntmachungen aufzunehmende Informationen

A. Offene Verfahren

B. Nichtoffene Verfahren

C. Verhandlungsverfahren

D. Vereinfachte Bekanntmachung im Rahmen eines dynamischen Beschaffungssystems

Anhang XIV In die Bekanntmachung über das Bestehen eines Prüfungssystems aufzunehmende Informationen

Anhang XV A In die regelmäßige Bekanntmachung aufzunehmende Informationen

Anhang XV B In die Ankündigungen der Veröffentlichung einer nicht als Aufruf zum Wettbewerb verwende-
ten regelmäßigen als Hinweis dienender Bekanntmachung über ein Beschafferprofil aufzuneh-
mende Informationen

Anhang XVI In die Bekanntmachungen über vergebene Aufträge aufzunehmende Informationen

Anhang XVII A Dienstleistungen im Sinne von Artikel 31

Anhang XVII B Dienstleistungen im Sinne von Artikel 32

Anhang XVIII In die Wettbewerbsbekanntmachung aufzunehmende Informationen

Anhang XIX In die Bekanntmachungen über die Ergebnisse der Wettbewerbe aufzunehmende Informationen

Anhang XX Merkmale für die Veröffentlichung

Anhang XXI Definition bestimmter technischer Spezifikationen

Anhang XXII Zusammenfassende Darstellung der Fristen nach Artikel 45

Anhang XXIII Vorschriften des Internationalen Arbeitsrechts im Sinne von Artikel 59 Absatz 4

Anhang XXIV Anforderungen an die Vorrichtungen für den elektronischen Eingang vom Angeboten/Anträgen
auf Teilnahme, Prüfungsanträgen oder Plänen und Entwürfen für Wettbewerbe

Anhang XXV Umsetzungs- und Anwendungsfristen

Anhang XXVI Entsprechungstabelle

TITEL I

ALLGEMEINE BESTIMMUNGEN FÜR AUFTRÄGE UND WETTBEWERBE

KAPITEL I

Grundbegriffe

Artikel 1

Definitionen

(1) Für die Zwecke dieser Richtlinie gelten die Definitionen
dieses Artikels.

(2) a) „Liefer-, Bau- und Dienstleistungsaufträge“ sind zwischen
einem oder mehreren der in Artikel 2 Absatz 2 aufge-
führten Auftraggeber und einem oder mehreren Unter-
nehmern, Lieferanten oder Dienstleistern geschlossene
entgeltliche schriftliche Verträge.

b) „Bauaufträge“ sind Aufträge über entweder die Ausfüh-
rung oder gleichzeitig die Planung und die Ausführung
von Bauvorhaben im Zusammenhang mit einer der in
Anhang XII genannten Tätigkeiten oder eines Bauwerks
oder die Erbringung einer Bauleistung durch Dritte,
gleichgültig mit welchen Mitteln, gemäß den vom
Auftraggeber genannten Erfordernissen. Ein „Bauwerk“
ist das Ergebnis einer Gesamtheit von Tief- oder Hoch-
bauarbeiten, das seinem Wesen nach eine wirtschaftliche
oder technische Funktion erfüllen soll.

c) „Lieferaufträge“ sind andere Aufträge als die unter
Buchstabe b) genannten; sie betreffen den Kauf, das
Leasing, die Miete, die Pacht oder den Ratenkauf, mit
oder ohne Kaufoption, von Waren.

Ein Auftrag über die Lieferung von Waren, der das
Verlegen und Anbringen lediglich als Nebenarbeiten
umfasst, gilt als „Lieferauftrag“.

d) „Dienstleistungsaufträge“ sind Aufträge über die Erbrin-
gung von Dienstleistungen im Sinne von Anhang XVII,
die keine Bau- oder Lieferaufträge sind.

Ein Auftrag, der sowohl Waren als auch Dienstleistun-
gen im Sinne von Anhang XVII umfasst, gilt als „Dienst-
leistungsauftrag“, wenn der Wert der betreffenden
Dienstleistungen den Wert der in den Auftrag einbezo-
genen Waren übersteigt.

Ein Auftrag über die Erbringung von Dienstleistungen
im Sinne von Anhang XVII, der Tätigkeiten im Sinne
von Anhang XII lediglich als Nebenarbeiten im Verhält-
nis zum Hauptauftragsgegenstand umfasst, gilt als
Dienstleistungsauftrag.
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(3) a) „Baukonzession“ ist ein Vertrag, der von einem Bauauf-
trag nur insoweit abweicht, als die Gegenleistung für die
Bauleistungen ausschließlich in dem Recht zur Nutzung
des Bauwerks oder in diesem Recht zuzüglich der Zah-
lung eines Preises besteht.

b) „Dienstleistungskonzession“ ist ein Vertrag, der von
einem Diensteistungsauftrag nur insoweit abweicht, als
die Gegenleistung für die Erbringung der Dienstleistun-
gen ausschließlich in dem Recht zur Nutzung der
Dienstleistung oder in diesem Recht zuzüglich der Zah-
lung eines Preises besteht.

(4) „Rahmenvereinbarung“ ist eine Vereinbarung zwischen
einem oder mehreren Auftraggebern im Sinne des Artikels 2
Absatz 2 und einem oder mehreren Wirtschaftsteilnehmern,
die zum Ziel hat, die Bedingungen für die Aufträge, die im
Laufe eines bestimmten Zeitraums vergeben werden sollen,
festzulegen, insbesondere in Bezug auf den Preis und gege-
benenfalls die in Aussicht genommenen Mengen.

(5) „Dynamisches Beschaffungssystem“ ist ein vollelektroni-
sches Verfahren für Beschaffungen von marktüblichen Leistun-
gen, bei denen die allgemein auf dem Markt verfügbaren
Merkmale den Anforderungen des Auftraggebers genügen; die-
ses Verfahren ist zeitlich befristet und steht während der
gesamten Verfahrensdauer jedem Wirtschaftsteilnehmer offen,
der die Eignungskriterien erfüllt und ein erstes Angebot im
Einklang mit den Verdingungsunterlagen unterbreitet hat.

(6) Eine „elektronische Auktion“ ist ein iteratives Verfahren,
bei dem mittels einer elektronischen Vorrichtung nach einer
ersten vollständigen Bewertung der Angebote jeweils neue,
nach unten korrigierte Preise und/oder neue, auf bestimmte
Komponenten der Angebote abstellende Werte vorgelegt wer-
den, und das eine automatische Klassifizierung dieser Angebote
ermöglicht. Folglich dürfen bestimmte Bau- und Dienstleis-
tungsaufträge, bei denen eine geistige Leistung zu erbringen
ist — wie z. B. die Konzeption von Bauarbeiten —, nicht
Gegenstand von elektronischen Auktionen sein.

(7) „Unternehmer“, „Lieferant“ und „Dienstleistungserbringer“
sind entweder natürliche oder juristische Personen oder Auf-
traggeber im Sinne von Artikel 2 Absatz 2 Buchstabe a)
oder b) oder Gruppen dieser Personen und/oder Einrichtungen,
die auf dem Markt die Ausführung von Bauleistungen, die
Errichtung von Bauwerken, die Lieferung von Waren bzw. die
Erbringung von Dienstleistungen anbieten.

Der Begriff „Wirtschaftsteilnehmer“ umfasst sowohl Unterneh-
mer als auch Lieferanten und Dienstleistungserbringer. Er dient
ausschließlich der Vereinfachung des Textes.

„Bieter“ ist ein Wirtschaftsteilnehmer, der ein Angebot vorlegt,
ein „Bewerber“ derjenige, der sich um eine Aufforderung zur
Teilnahme an einem nichtoffenen Verfahren oder
Verhandlungsverfahren bewirbt.

(8) „Zentrale Beschaffungsstelle“ ist ein öffentlicher Auftrag-
geber im Sinne von Artikel 2 Absatz 1 Buchstabe a) oder ein
öffentlicher Auftraggeber im Sinne von Artikel 1 Absatz 9 der
Richtlinie 2004/18/EG, der

— für Auftraggeber bestimmte Waren und/oder Dienstleistun-
gen erwirbt oder

— öffentliche Aufträge vergibt oder Rahmenvereinbarungen
über Bauleistungen, Waren oder Dienstleistungen für Auf-
traggeber schließt.

(9) „Offene, nichtoffene und Verhandlungsverfahren“ sind die
von den Auftraggebern angewandten Vergabeverfahren, bei
denen

a) im Fall des offenen Verfahrens alle interessierten Wirt-
schaftsteilnehmer ein Angebot abgeben können,

b) im Fall des nichtoffenen Verfahrens sich alle Wirtschaftsteil-
nehmer um die Teilnahme bewerben können und nur die
vom Auftraggeber aufgeforderten Bewerber ein Angebot
abgeben können,

c) im Fall von Verhandlungsverfahren der Auftraggeber sich an
Wirtschaftsteilnehmer seiner Wahl wendet und mit einem
oder mehreren von ihnen über die Auftragsbedingungen
verhandelt,

(10) „Wettbewerbe“ sind Auslobungsverfahren, die dazu die-
nen, dem Auftraggeber insbesondere auf den Gebieten der
Raumplanung, der Stadtplanung, der Architektur und des Bau-
wesens oder der Datenverarbeitung einen Plan oder eine Pla-
nung zu verschaffen, deren Auswahl durch ein Preisgericht
aufgrund vergleichender Beurteilung mit oder ohne Verteilung
von Preisen erfolgt.

(11) „Schriftlich“ ist jede aus Wörtern oder Ziffern beste-
hende Darstellung, die gelesen, reproduziert und mitgeteilt
werden kann. Darin können auch elektronisch übermittelte
und gespeicherte Informationen enthalten sein.

(12) „Elektronisch“ ist ein Verfahren, bei dem elektronische
Geräte für die Verarbeitung (einschließlich digitaler Kompres-
sion) und Speicherung von Daten zum Einsatz kommen und
bei dem Informationen über Kabel, über Funk, mit optischen
Verfahren oder mit anderen elektromagnetischen Verfahren
übertragen, weitergeleitet und empfangen werden.

(13) Das „Gemeinsame Vokabular für öffentliche Aufträge“,
nachstehend „CPV“ (Common Procurement Vocabulary)
genannt, bezeichnet die mit der Verordnung (EG)
Nr. 2195/2002 des Europäischen Parlaments und des Rates
vom 5. November 2002 über das Gemeinsame Vokabular für
öffentliche Aufträge (1) angenommene, auf öffentliche Aufträge
anwendbare Referenzklassifikation; es gewährleistet zugleich die
Übereinstimmung mit den übrigen bestehenden Klassifikatio-
nen.

Sollte es aufgrund etwaiger Abweichungen zwischen der CPV-
Nomenklatur und der NACE-Nomenklatur nach Anhang XII
oder zwischen der CPV-Nomenklatur und der CPC-Nomen-
klatur (vorläufige Fassung) nach Anhang XVII zu unterschied-
lichen Auslegungen bezüglich des Anwendungsbereichs der
vorliegenden Richtlinie kommen, so hat jeweils die NACE-
Nomenklatur bzw. die CPC-Nomenklatur Vorrang.

(1) ABl. L 340 vom 16.12.2002, S. 2.
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KAPITEL II

Definition der Auftraggeber und Tätigkeiten

Abschni t t 1

Stellen

Artikel 2

Auftraggeber

(1) Im Sinne dieser Richtlinie bezeichnet der Ausdruck:

a) „öffentlicher Auftraggeber“ den Staat, die Gebietskörper-
schaften, die Einrichtungen des öffentlichen Rechts und die
Verbände, die aus einer oder mehreren dieser Körperschaf-
ten oder Einrichtungen des öffentlichen Rechts bestehen.

Als „Einrichtung des öffentlichen Rechts“ gilt jede Einrich-
tung, die

— zu dem besonderen Zweck gegründet wurde, im Allge-
meininteresse liegende Aufgaben nicht gewerblicher Art
zu erfüllen,

— Rechtspersönlichkeit besitzt und

— überwiegend vom Staat, von den Gebietskörperschaften
oder von anderen Einrichtungen des öffentlichen Rechts
finanziert wird, hinsichtlich ihrer Leistung der Aufsicht
durch Letztere unterliegt, oder deren Verwaltungs-, Lei-
tungs- oder Aufsichtsorgan mehrheitlich aus Mitgliedern
besteht, die vom Staat, von den Gebietskörperschaften
oder von anderen Einrichtungen des öffentlichen Rechts
ernannt worden sind;

b) „öffentliches Unternehmen“ jedes Unternehmen, auf das der
Auftraggeber aufgrund von Eigentum, finanzieller Beteili-
gung oder der für das Unternehmen geltenden Vorschriften
unmittelbar oder mittelbar einen beherrschenden Einfluss
ausüben kann.

Es wird vermutet, dass der Auftraggeber einen beherr-
schenden Einfluss auf ein Unternehmen ausübt, wenn er
unmittelbar oder mittelbar

— die Mehrheit des gezeichneten Kapitals des Unterneh-
mens hält oder

— über die Mehrheit der mit den Anteilen am Unterneh-
men verbundenen Stimmrechte verfügt oder

— mehr als die Hälfte der Mitglieder des Verwaltungs-,
Leitungs- oder Aufsichtsorgans des Unternehmens ernen-
nen kann.

(2) Diese Richtlinie gilt für Auftraggeber, die

a) öffentliche Auftraggeber oder öffentliche Unternehmen sind
und eine Tätigkeit im Sinne der Artikel 3 bis 7 ausüben,
oder,

b) wenn sie keine öffentlichen Auftraggeber oder keine öffent-
lichen Unternehmen sind, eine Tätigkeit im Sinne der Arti-
kel 3 bis 7 oder mehrere dieser Tätigkeiten auf der Grund-
lage von besonderen oder ausschließlichen Rechten ausüben,
die von einer zuständigen Behörde eines Mitgliedstaats
gewährt wurden.

(3) „Besondere oder ausschließliche Rechte“ im Sinne dieser
Richtlinie sind Rechte, die von einer zuständigen Behörde eines
Mitgliedstaats mittels Rechts- oder Verwaltungsvorschriften
gewährt wurden und dazu führen, dass die Ausübung einer
der in den Artikeln 3 bis 7 genannten Tätigkeiten einem oder
mehreren Unternehmen vorbehalten wird und dass die Mög-
lichkeit anderer Unternehmen, diese Tätigkeit auszuüben,
erheblich beeinträchtigt wird.

Abschni t t 2

Tätigkeiten

Artikel 3

Gas, Wärme und Elektrizität

(1) Im Bereich von Gas und Wärme fallen unter diese
Richtlinie:

a) die Bereitstellung und das Betreiben fester Netze zur Ver-
sorgung der Allgemeinheit im Zusammenhang mit der
Erzeugung, der Fortleitung und der Abgabe von Gas und
Wärme,

b) die Einspeisung von Gas oder Wärme in diese Netze.

(2) Die Einspeisung von Gas oder Wärme in Netze zur
Versorgung der Allgemeinheit durch einen Auftraggeber, der
kein öffentlicher Auftraggeber ist, gilt nicht als Tätigkeit im
Sinne des Absatzes 1, sofern

a) die Erzeugung von Gas oder Wärme durch den betreffenden
Auftraggeber sich zwangsläufig aus der Ausübung einer
Tätigkeit ergibt, die nicht unter die Absätze 1 oder 3 oder
die Artikel 4 bis 7 fällt, und

b) die Einspeisung in das öffentliche Netz nur darauf abzielt,
diese Erzeugung wirtschaftlich zu nutzen und bei Zugrun-
delegung des Mittels der letzten drei Jahre einschließlich des
laufenden Jahres nicht mehr als 20 % des Umsatzes des
Auftraggebers ausmacht.

(3) Im Bereich der Elektrizität fallen unter diese Richtlinie:

a) die Bereitstellung und das Betreiben fester Netze zur Ver-
sorgung der Allgemeinheit im Zusammenhang mit der
Erzeugung, der Fortleitung und der Abgabe von Elektrizität,

b) die Einspeisung von Elektrizität in diese Netze.

(4) Die Einspeisung von Elektrizität in Netze zur Versorgung
der Allgemeinheit durch einen Auftraggeber, der kein öffentli-
cher Auftraggeber ist, gilt nicht als Tätigkeit im Sinne des
Absatzes 3, sofern

a) die Erzeugung von Elektrizität durch den betreffenden Auf-
traggeber erfolgt, weil sie für die Ausübung einer Tätigkeit
erforderlich ist, die nicht unter die Absätze 1 oder 3 oder
die Artikel 4 bis 7 fällt, und

b) die Einspeisung in das öffentliche Netz nur von dem Eigen-
verbrauch des betreffenden Auftraggebers abhängt und bei
Zugrundelegung des Mittels der letzten drei Jahre einschließ-
lich des laufenden Jahres nicht mehr als 30 % der gesamten
Energieerzeugung des Auftraggebers ausmacht.
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Artikel 4

Wasser

(1) Unter diese Richtlinie fallen folgende Tätigkeiten:

a) die Bereitstellung und das Betreiben fester Netze zur Ver-
sorgung der Allgemeinheit im Zusammenhang mit der
Gewinnung, der Fortleitung und der Abgabe von Trinkwas-
ser,

b) die Einspeisung von Trinkwasser in diese Netze.

(2) Diese Richtlinie findet auch auf die Vergabe von Auf-
trägen und die Durchführung von Wettbewerben durch Auf-
traggeber Anwendung, die eine Tätigkeit im Sinne des Absat-
zes 1 ausüben, wenn diese Aufträge

a) mit Wasserbauvorhaben sowie Bewässerungs- und Entwässe-
rungsvorhaben im Zusammenhang stehen, sofern die zur
Trinkwasserversorgung bestimmte Wassermenge mehr als
20 % der mit den entsprechenden Vorhaben bzw. Bewässe-
rungs- oder Entwässerungsanlagen zur Verfügung gestellten
Gesamtwassermenge ausmacht, oder

b) mit der Ableitung oder Klärung von Abwässern im Zusam-
menhang stehen.

(3) Die Einspeisung von Trinkwasser in Netze zur Versor-
gung der Allgemeinheit durch einen Auftraggeber, der kein
öffentlicher Auftraggeber ist, gilt nicht als Tätigkeit im Sinne
des Absatzes 1, sofern

a) die Erzeugung von Trinkwasser durch den betreffenden
Auftraggeber erfolgt, weil sie für die Ausübung einer Tätig-
keit erforderlich ist, die nicht unter Artikel 3 bis 7 fällt und

b) die Einspeisung in das öffentliche Netz nur von dem Eigen-
verbrauch des betreffenden Auftraggebers abhängt und bei
Zugrundelegung des Mittels der letzten drei Jahre einschließ-
lich des laufenden Jahres nicht mehr als 30 % der gesamten
Trinkwassererzeugung des Auftraggebers ausmacht.

Artikel 5

Verkehrsleistungen

(1) Unter diese Richtlinie fallen die Bereitstellung oder das
Betreiben von Netzen zur Versorgung der Allgemeinheit mit
Verkehrsleistungen per Schiene, automatische Systeme, Straßen-
bahn, Trolleybus, Bus oder Kabel.

Im Verkehrsbereich gilt ein Netz als vorhanden, wenn die
Verkehrsleistung gemäß den von einer zuständigen Behörde
eines Mitgliedstaats festgelegten Bedingungen erbracht wird;
dazu gehören die Festlegung der Strecken, die Transportkapazi-
täten und die Fahrpläne.

(2) Die vorliegende Richtlinie gilt nicht für Stellen, die Bus-
verkehrsleistungen für die Allgemeinheit erbringen, die vom
Anwendungsbereich der Richtlinie 93/38/EWG nach deren
Artikel 2 Absatz 4 ausgenommen worden sind.

Artikel 6

Postdienste

(1) Unter diese Richtlinie fällt die Bereitstellung
von Postdiensten oder — unter den Bedingungen nach Absatz 2
Buchstabe c) — von anderen Diensten als Postdiensten.

(2) Für die Zwecke dieser Richtlinie und unbeschadet der
Richtlinie 97/67/EG gelten folgende Definitionen:

a) „Postsendung“ ist eine adressierte Sendung in der endgülti-
gen Form, in der sie befördert wird, ungeachtet ihres
Gewichts. Neben Briefsendungen handelt es sich dabei z. B.
um Bücher, Kataloge, Zeitungen und Zeitschriften sowie um
Postpakete, die Waren mit oder ohne Handelswert enthalten,
ungeachtet ihres Gewichts;

b) „Postdienste“ sind Dienste, die die Abholung, das Sortieren,
den Transport und die Zustellung von Postsendungen betref-
fen. Diese Dienste umfassen:

— „reservierte Postdienste“: Postdienste, die nach Artikel 7
der Richtlinie 97/67/EG reserviert sind oder reserviert
werden können;

— „sonstige Postdienste“: Postdienste, die nach Artikel 7 der
Richtlinie 97/67/EG nicht reserviert werden können;

c) „andere Dienste als Postdienste“ sind Dienstleistungen, die in
den folgenden Bereichen erbracht werden:

— Managementdienste für Postversandstellen (Dienste vor
dem Versand und nach dem Versand, wie beispielsweise
„Mailroom management“);

— Mehrwertdienste, die mit elektronischen Mitteln ver-
knüpft sind und gänzlich mit diesen Mitteln erbracht
werden (wie die abgesicherte Übermittlung von ver-
schlüsselten Dokumenten per E‑Mail, Adressenverwal-
tungsdienste und die Übermittlung von registrierten E-
Mail-Sendungen);

— Dienste, die nicht unter Buchstabe a) erfasste Sendungen
wie etwa nicht adressierte Postwurfsendungen betreffen;

— Finanzdienstleistungen gemäß den in Kategorie 6 von
Anhang XVII Teil A und in Artikel 24 Buchstabe c)
getroffenen Festlegungen, insbesondere Postanweisungen
und ‑überweisungen;

— philatelistische Dienstleistungen und

— logistische Dienstleistungen (Dienstleistungen, bei denen
die materielle Auslieferung und/oder Lagerung mit ande-
ren nicht postalischen Aufgaben kombiniert wird),

sofern diese Dienste von einer Einrichtung erbracht werden,
die auch Postdienste im Sinne des Buchstabens b) erster
oder zweiter Gedankenstrich erbringt, und die Voraussetzun-
gen des Artikels 30 Absatz 1 bezüglich der unter diese
Gedankenstriche fallenden Dienstleistungen nicht erfüllt
sind.
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Artikel 7

Aufsuchen und Förderung von Erdöl, Gas, Kohle und
anderen festen Brennstoffen sowie Häfen und Flughäfen

Unter diese Richtlinie fallen Tätigkeiten zur Nutzung eines
geografisch abgegrenzten Gebietes zum Zwecke

a) des Aufsuchens und der Förderung von Erdöl, Gas, Kohle
und anderen festen Brennstoffen oder

b) der Bereitstellung von Flughäfen, Häfen und anderen Ver-
kehrsendeinrichtungen für Beförderungsunternehmen im
Luft-, See- oder Binnenschiffsverkehr.

Artikel 8

Verzeichnis der Auftraggeber

Die nicht erschöpfenden Verzeichnisse der Auftraggeber im
Sinne dieser Richtlinie sind in den Anhängen I bis X aufge-
führt. Die Mitgliedstaaten geben der Kommission regelmäßig
die Änderungen ihrer Verzeichnisse bekannt.

Artikel 9

Aufträge, die mehrere Tätigkeiten betreffen

(1) Für einen Auftrag zur Durchführung mehrerer Tätigkei-
ten gelten die Vorschriften für die Tätigkeit, die den Hauptge-
genstand darstellt.

Die Wahl zwischen der Vergabe eines einzigen Auftrags und
der Vergabe mehrerer getrennter Aufträge darf jedoch nicht mit
der Zielsetzung erfolgen, die Anwendung dieser Richtlinie oder
gegebenenfalls der Richtlinie 2004/18/EG zu umgehen.

(2) Unterliegt eine der Tätigkeiten, die der Auftrag umfasst,
der vorliegenden Richtlinie, die andere Tätigkeit jedoch der
genannten Richtlinie 2004/18/EG und ist es objektiv nicht
möglich, festzustellen, welche Tätigkeit den Hauptgegenstand
des Auftrags darstellt, so ist der Auftrag gemäß den Bestim-
mungen der genannten Richtlinie 2004/18/EG zu vergeben.

(3) Unterliegt eine der Tätigkeiten, die der Auftrag umfasst,
der vorliegenden Richtlinie, die andere Tätigkeit jedoch weder
der vorliegenden Richtlinie noch der genannten Richtlinie
2004/18/EG und ist es objektiv nicht möglich, festzustellen,
welche Tätigkeit den Hauptgegenstand des Auftrags darstellt, so
ist der Auftrag gemäß den Bestimmungen der vorliegenden
Richtlinie zu vergeben.

KAPITEL III

Allgemeine Grundsätze

Artikel 10

Grundsätze für die Vergabe von Aufträgen

Die Auftraggeber behandeln alle Wirtschaftsteilnehmer gleich
und nichtdiskriminierend und gehen in transparenter Weise
vor.

TITEL II

VORSCHRIFTEN FÜR AUFTRÄGE

KAPITEL I

Allgemeine Bestimmungen

Artikel 11

Wirtschaftsteilnehmer

(1) Bewerber oder Bieter, die gemäß den Rechtsvorschriften
des Mitgliedstaats, in dem sie ansässig sind, zur Erbringung der
betreffenden Leistung berechtigt sind, dürfen nicht allein des-
halb zurückgewiesen werden, weil sie gemäß den Rechtsvor-
schriften des Mitgliedstaats, in dem der Auftrag vergeben wird,
natürliche oder juristische Personen sein müssten.

Bei Dienstleistungs‑ und Bauaufträgen sowie bei Lieferaufträgen,
die zusätzliche Dienstleistungen und/oder Arbeiten wie Verle-
gen und Anbringen umfassen, können juristische Personen
jedoch verpflichtet werden, in ihrem Angebot oder ihrem
Antrag auf Teilnahme die Namen und die beruflichen Qualifi-
kationen der Personen anzugeben, die für die Durchführung
des betreffenden Auftrags verantwortlich sein sollen.

(2) Angebote oder Anträge auf Teilnahme können auch von
Gruppen von Wirtschaftsteilnehmern eingereicht werden. Die
Auftraggeber können nicht verlangen, dass nur Gruppen von
Wirtschaftsteilnehmern, die eine bestimmte Rechtsform haben,
ein Angebot oder einen Antrag auf Teilnahme einreichen
können; allerdings kann von der ausgewählten Gruppe von
Wirtschaftsteilnehmern verlangt werden, dass sie eine

bestimmte Rechtsform annimmt, wenn ihr der Zuschlag erteilt
worden ist, sofern dies für die ordnungsgemäße Durchführung
des Auftrags erforderlich ist.

Artikel 12

Bedingungen aus den im Rahmen der Welthandelsorgani-
sation geschlossenen Übereinkommen

Bei der Vergabe von Aufträgen durch die Auftraggeber wenden
die Mitgliedstaaten untereinander Bedingungen an, die ebenso
günstig sind wie diejenigen, die sie gemäß dem Übereinkom-
men Wirtschaftsteilnehmern aus Drittländern einräumen. Zu
diesem Zweck konsultieren die Mitgliedstaaten einander im
Beratenden Ausschuss für öffentliches Auftragswesen über die
Maßnahmen, die aufgrund des Übereinkommens zu treffen
sind.

Artikel 13

Vertraulichkeit

(1) Die Auftraggeber können die Übermittlung technischer
Spezifikationen an interessierte Wirtschaftsteilnehmer, die Prü-
fung und die Auswahl von Wirtschaftsteilnehmern und die
Zuschlagserteilung mit Auflagen zum Schutz der Vertraulich-
keit der von ihnen zur Verfügung gestellten Informationen
verbinden.
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(2) Unbeschadet der Bestimmungen dieser Richtlinie — ins-
besondere der Artikel 43 und 49, die die Pflichten im Zusam-
menhang mit der Bekanntmachung vergebener Aufträge und
der Unterrichtung der Bewerber und Bieter regeln — gibt ein
Auftraggeber nach Maßgabe des innerstaatlichen Rechts, dem
er unterliegt, keine ihm von den Wirtschaftsteilnehmern über-
mittelten und von diesen als vertraulich eingestuften Informa-
tionen weiter, wozu insbesondere technische und Betriebsge-
heimnisse sowie die vertraulichen Aspekte der Angebote selbst
gehören.

Artikel 14

Rahmenvereinbarungen

(1) Die Auftraggeber können eine Rahmenvereinbarung als
Auftrag im Sinne von Artikel 1 Absatz 2 ansehen und gemäß
dieser Richtlinie schließen.

(2) Haben die Auftraggeber eine Rahmenvereinbarung
gemäß dieser Richtlinie geschlossen, so können sie bei der
Vergabe von Aufträgen, denen diese Rahmenvereinbarung
zugrunde liegt, Artikel 40 Absatz 3 Buchstabe i) in Anspruch
nehmen.

(3) Ist eine Rahmenvereinbarung nicht gemäß dieser Richt-
linie geschlossen worden, so können die Auftraggeber Arti-
kel 40 Absatz 3 Buchstabe i) nicht in Anspruch nehmen.

(4) Die Auftraggeber dürfen Rahmenvereinbarungen nicht
dazu missbrauchen, den Wettbewerb zu verhindern, einzu-
schränken oder zu verfälschen.

Artikel 15

Dynamische Beschaffungssysteme

(1) Die Mitgliedstaaten können vorsehen, dass die Auftrag-
geber auf dynamische Beschaffungssysteme zurückgreifen kön-
nen.

(2) Zur Einrichtung eines dynamischen Beschaffungssystems
befolgen die Auftraggeber die Vorschriften des offenen Ver-
fahrens in allen Phasen bis zur Erteilung des Zuschlags für
den im Rahmen dieses Systems zu erteilenden Auftrag. Alle
Bieter, welche die Eignungskriterien erfüllen und ein unver-
bindliches Angebot im Einklang mit den Verdingungsunterla-
gen und den etwaigen zusätzlichen Dokumenten unterbreitet
haben, werden zur Teilnahme am System zugelassen; die
unverbindlichen Angebote können jederzeit nachgebessert wer-
den, sofern sie dabei mit den Verdingungsunterlagen vereinbar
bleiben. Die Auftraggeber verwenden bei der Einrichtung des
Systems und bei der Vergabe der Aufträge in dessen Rahmen
ausschließlich elektronische Mittel gemäß Artikel 48 Absätze 2
bis 5.

(3) Zur Einrichtung des dynamischen Beschaffungssystems
verfahren die Auftraggeber wie folgt:

a) Sie veröffentlichen eine Bekanntmachung, in der sie präzi-
sieren, dass es sich um ein dynamisches Beschaffungssystem
handelt;

b) in den Verdingungsunterlagen geben sie u. a. die Art der in
Betracht gezogenen Anschaffungen an, die Gegenstand die-

ses Systems sind, sowie alle erforderlichen Informationen
betreffend das Beschaffungssystem, die verwendete elektro-
nische Ausrüstung und die technischen Vorkehrungen und
Merkmale der Verbindung;

c) sie gewähren auf elektronischem Wege ab dem Zeitpunkt
der Veröffentlichung der Bekanntmachung und bis zur
Beendigung des Systems freien, unmittelbaren und unein-
geschränkten Zugang zu den Verdingungsunterlagen und zu
jedem zusätzlichen Dokument und geben in der Bekannt-
machung die Internet-Adresse an, unter der diese Doku-
mente abgerufen werden können.

(4) Die Auftraggeber räumen während der gesamten Laufzeit
des dynamischen Beschaffungssystems jedem Wirtschaftsteil-
nehmer die Möglichkeit ein, ein unverbindliches Angebot zu
unterbreiten, um gemäß Absatz 2 zur Teilnahme am System
zugelassen zu werden. Sie schließen die Evaluierung binnen
einer Frist von höchstens 15 Tagen ab dem Zeitpunkt der
Vorlage des unverbindlichen Angebots ab. Sie können die
Evaluierung jedoch verlängern, sofern nicht zwischenzeitlich
ein Aufruf zum Wettbewerb erfolgt.

Die Auftraggeber unterrichten den Bieter gemäß Unterabsatz 1
unverzüglich darüber, ob er zur Teilnahme am dynamischen
Beschaffungssystem zugelassen oder sein unverbindliches Ange-
bot abgelehnt wurde.

(5) Für jeden Einzelauftrag hat ein gesonderter Aufruf zum
Wettbewerb zu erfolgen. Vor diesem Aufruf zum Wettbewerb
veröffentlichen die Auftraggeber eine vereinfachte Bekanntma-
chung, in der alle interessierten Wirtschaftsteilnehmer aufge-
fordert werden, ein unverbindliches Angebot nach Absatz 4
abzugeben, und zwar binnen einer Frist, die nicht weniger als
15 Tage ab dem Versand der vereinfachten Bekanntmachung
betragen darf. Die Auftraggeber nehmen den Aufruf zum
Wettbewerb erst dann vor, wenn alle fristgerecht eingegange-
nen unverbindlichen Angebote ausgewertet wurden.

(6) Die Auftraggeber fordern alle zur Teilnahme am System
zugelassenen Bieter zur Einreichung von Angeboten für alle im
Rahmen des Systems zu vergebenden Aufträge auf. Für die
Einreichung der Angebote legen sie eine hinreichend lange Frist
fest.

Sie vergeben den Auftrag an den Bieter, der nach den in der
Bekanntmachung für die Einrichtung des dynamischen Beschaf-
fungssystems aufgestellten Zuschlagskriterien das beste Angebot
vorgelegt hat. Diese Kriterien können gegebenenfalls in der in
Unterabsatz 1 genannten Aufforderung präzisiert werden.

(7) Mit Ausnahme von Sonderfällen, die in angemessener
Weise zu rechtfertigen sind, darf die Laufzeit eines dynami-
schen Beschaffungssystems vier Jahre nicht überschreiten.

Die Auftraggeber dürfen dieses System nicht in einer Weise
anwenden, durch die der Wettbewerb verhindert, eingeschränkt
oder verfälscht wird.

Den betreffenden Wirtschaftsteilnehmern oder den am System
teilnehmenden Parteien dürfen keine Bearbeitungsgebühren in
Rechnung gestellt werden.
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KAPITEL II

Schwellenwerte und Ausnahmen

Abschni t t 1

Schwellenwerte

Artikel 16

Schwellenwerte für öffentliche Aufträge

Diese Richtlinie gilt für Aufträge, die nicht aufgrund der Aus-
nahme nach den Artikeln 19 bis 26 oder nach Artikel 30 in
Bezug auf die Ausübung der betreffenden Tätigkeit ausgeschlos-
sen sind und deren geschätzter Wert ohne Mehrwertsteuer
(MwSt.) die folgenden Schwellenwerte nicht unterschreitet:

a) 499 000 EUR bei Liefer- und Dienstleistungsaufträgen;

b) 6 242 000 EUR bei Bauaufträgen.

Artikel 17

Methoden zur Berechnung des geschätzten Wertes von
Aufträgen, von Rahmenvereinbarungen und von dynami-

schen Beschaffungssystemen

(1) Grundlage für die Berechnung des geschätzten Auftrags-
wertes ist der Gesamtwert ohne MWSt, der vom Auftraggeber
voraussichtlich zu zahlen ist. Bei dieser Berechnung ist der
geschätzte Gesamtwert einschließlich aller Optionen und der
etwaigen Verlängerungen des Vertrags zu berücksichtigen.

Wenn der Auftraggeber Prämien oder Zahlungen an Bewerber
oder Bieter vorsieht, hat er diese bei der Berechnung des
geschätzten Auftragswertes zu berücksichtigen.

(2) Die Auftraggeber dürfen die Anwendung dieser Richtlinie
nicht dadurch umgehen, dass sie Bauvorhaben oder Beschaf-
fungsvorhaben einer bestimmten Menge von Waren und/oder
Dienstleistungen aufteilen oder für die Berechnung des
geschätzten Auftragswertes besondere Verfahren anwenden.

(3) Der zu berücksichtigende geschätzte Wert einer Rahmen-
vereinbarung oder eines dynamischen Beschaffungssystems ist
gleich dem geschätzten Gesamtwert ohne MWSt aller für die
gesamte Laufzeit der Rahmenvereinbarung oder des Beschaf-
fungssystems geplanten Aufträge.

(4) Für die Anwendung des Artikels 16 beziehen die Auf-
traggeber den Wert der Bauarbeiten sowie aller für die Aus-
führung der Arbeiten erforderlichen Waren und Dienstleistun-
gen, die sie dem Unternehmer zur Verfügung stellen, in den
geschätzten Wert der Bauaufträge ein.

(5) Der Wert der Waren oder Dienstleistungen, die für die
Ausführung eines bestimmten Bauauftrags nicht erforderlich
sind, darf nicht zum Wert dieses Bauauftrags hinzugefügt
werden, wenn durch die Einbeziehung die Beschaffung dieser
Waren oder Dienstleistungen der Anwendung dieser Richtlinie
entzogen würde.

(6) a) Kann ein Bauvorhaben oder die beabsichtigte Beschaf-
fung von Dienstleistungen zu Aufträgen führen, die

gleichzeitig in Losen vergeben werden, so ist der
geschätzte Gesamtwert aller dieser Lose zugrunde zu
legen.

Erreicht oder übersteigt der kumulierte Wert der Lose
den in Artikel 16 genannten Schwellenwert, so gilt diese
Richtlinie für die Vergabe jedes Loses.

Der Auftraggeber kann jedoch von dieser Bestimmung
abweichen, wenn es sich um Lose handelt, deren
geschätzter Wert ohne MwSt. bei Dienstleistungen
unter 80 000 EUR und bei Bauleistungen unter
1 000 000 EUR liegt, sofern der kumulierte Wert dieser
Lose 20 % des kumulierten Werts aller Lose nicht über-
steigt.

b) Kann ein Vorhaben zum Zweck des Erwerbs gleich-
artiger Waren zu Aufträgen führen, die gleichzeitig in
Losen vergeben werden, so wird bei der Anwendung
von Artikel 16 der geschätzte Gesamtwert aller dieser
Lose berücksichtigt.

Erreicht oder übersteigt der kumulierte Wert der Lose
den in Artikel 16 genannten Schwellenwert, so gilt diese
Richtlinie für die Vergabe jedes Loses.

Der Auftraggeber kann jedoch von dieser Bestimmung
abweichen, wenn es sich um Lose handelt, deren
geschätzter Wert ohne MwSt. unter 80 000 EUR liegt,
sofern der kumulierte Wert dieser Lose 20 % des
kumulierten Wertes aller Lose nicht übersteigt.

(7) Bei regelmäßig wiederkehrenden Aufträgen oder Dauer-
aufträgen über Lieferungen oder Dienstleistungen wird der
geschätzte Auftragswert wie folgt berechnet:

a) entweder auf der Basis des tatsächlichen Gesamtwerts ent-
sprechender aufeinander folgender Aufträge aus den voran-
gegangenen zwölf Monaten oder dem vorangegangenen
Haushaltsjahr; dabei sind voraussichtliche Änderungen bei
Mengen oder Kosten während der auf den ursprünglichen
Auftrag folgenden zwölf Monate nach Möglichkeit zu
berücksichtigen;

b) oder auf der Basis des geschätzten Gesamtwerts aufeinander
folgender Aufträge, die während der auf die erste Lieferung
folgenden zwölf Monate bzw. während des Haushaltsjahres,
soweit dieses länger als zwölf Monate ist, vergeben werden.

(8) Die Berechnung des geschätzten Wertes eines Auftrags,
der sowohl Dienstleistungen als auch Lieferungen umfasst,
erfolgt auf der Grundlage des Gesamtwertes der Dienstleistun-
gen und Lieferungen ohne Berücksichtigung ihrer jeweiligen
Anteile. Diese Berechnung umfasst den Wert der Arbeiten für
das Verlegen und Anbringen.

(9) Bei Lieferaufträgen für Leasing, Miete, Pacht oder Raten-
kauf von Waren wird der geschätzte Auftragswert wie folgt
berechnet:

a) bei zeitlich begrenzten Aufträgen mit höchstens zwölf
Monaten Laufzeit auf der Basis des geschätzten Gesamtwerts
für die Laufzeit des Auftrags oder, bei einer Laufzeit von
mehr als zwölf Monaten, auf der Basis des Gesamtwerts
einschließlich des geschätzten Restwerts,
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b) bei Aufträgen mit unbestimmter Laufzeit oder bei Aufträ-
gen, deren Laufzeit nicht bestimmt werden kann, auf der
Basis des Monatswerts multipliziert mit 48.

(10) Bei der Berechnung des geschätzten Auftragswertes von
Dienstleistungsaufträgen sind gegebenenfalls folgende Beträge
zu berücksichtigen:

a) bei Versicherungsleistungen die Versicherungsprämie und
andere vergleichbare Vergütungen,

b) bei Bank- und anderen Finanzdienstleistungen die Gebühren,
Provisionen, Zinsen und andere vergleichbare Vergütungen,

c) bei Aufträgen über Planungsarbeiten die Gebühren, Provisio-
nen und andere vergleichbare Vergütungen.

(11) Bei Dienstleistungsaufträgen, für die kein Gesamtpreis
angegeben wird, ist Berechnungsgrundlage für den geschätzten
Auftragswert

a) bei zeitlich begrenzten Aufträgen mit einer Laufzeit von bis
zu 48 Monaten der Gesamtwert für die gesamte Laufzeit
dieser Aufträge;

b) bei Aufträgen mit unbestimmter Laufzeit oder mit einer
Laufzeit von mehr als 48 Monaten der Monatswert multi-
pliziert mit 48.

Abschni t t 2

Aufträge und Konzessionen sowie Aufträge, für die besondere
Regelungen gelten

UNTERABSCHNITT 1

Artikel 18

Bau- oder Dienstleistungskonzessionen

Diese Richtlinie gilt nicht für die Bau- oder Dienstleistungs-
konzessionen, die von Auftraggebern, die eine oder mehrere
Tätigkeiten gemäß den Artikeln 3 bis 7 ausüben, zum Zwecke
der Durchführung dieser Tätigkeiten vergeben werden.

UNTERABSCHNITT 2

Ausnahmebestimmungen, die auf alle Auftraggeber und auf alle
Aufträge anwendbar sind

Artikel 19

Aufträge, die zum Zwecke der Weiterveräußerung oder
der Vermietung an Dritte vergeben werden

(1) Diese Richtlinie gilt nicht für Aufträge, die zum Zwecke
der Weiterveräußerung oder der Vermietung an Dritte vergeben
werden, vorausgesetzt, dass dem Auftraggeber kein besonderes
oder ausschließliches Recht zum Verkauf oder zur Vermietung
des Auftragsgegenstands zusteht und dass andere Einrichtungen
die Möglichkeit haben, ihn unter gleichen Bedingungen wie der
Auftraggeber zu verkaufen oder zu vermieten.

(2) Die Auftraggeber teilen der Kommission auf deren Ver-
langen alle Kategorien von Waren und Tätigkeiten mit, die

ihres Erachtens unter die Ausnahmeregelung nach Absatz 1
fallen. Die Kommission kann Listen der Kategorien von Waren
und Tätigkeiten, die ihres Erachtens unter die Ausnahmerege-
lung fallen, in regelmäßigen Abständen im Amtsblatt der
Europäischen Union zur Information veröffentlichen. Hierbei
wahrt sie die Vertraulichkeit der sensiblen geschäftlichen Anga-
ben, soweit die Auftraggeber dies bei der Übermittlung der
Informationen geltend machen.

Artikel 20

Aufträge, die zu anderen Zwecken als der Durchführung
einer unter die Richtlinie fallenden Tätigkeit oder zur
Durchführung einer unter die Richtlinie fallenden Tätig-

keit in einem Drittland vergeben werden

(1) Diese Richtlinie gilt nicht für Aufträge, die die Auftrag-
geber zu anderen Zwecken als der Durchführung ihrer in den
Artikeln 3 bis 7 beschriebenen Tätigkeiten oder zur Durch-
führung derartiger Tätigkeiten in einem Drittland in einer
Weise vergeben, die nicht mit der physischen Nutzung eines
Netzes oder geografischen Gebiets in der Gemeinschaft ver-
bunden ist.

(2) Die Auftraggeber teilen der Kommission auf deren Ver-
langen alle Tätigkeiten mit, die ihres Erachtens unter die Aus-
nahmeregelung nach Absatz 1 fallen. Die Kommission kann
Listen der Tätigkeitskategorien, die ihres Erachtens unter die
Ausnahmeregelung fallen, in regelmäßigen Abständen im
Amtsblatt der Europäischen Union zur Information veröffent-
lichen. Hierbei wahrt sie die Vertraulichkeit der sensiblen
geschäftlichen Angaben, soweit die Auftraggeber dies bei der
Übermittlung der Informationen geltend machen.

Artikel 21

Aufträge, die der Geheimhaltung unterliegen oder
bestimmte Sicherheitsmaßnahmen erfordern

Diese Richtlinie gilt nicht für Aufträge, die von den Mitglied-
staaten für geheim erklärt werden oder deren Ausführung nach
den in dem betreffenden Mitgliedstaat geltenden Rechts- oder
Verwaltungsvorschriften besondere Sicherheitsmaßnahmen
erfordert, oder wenn der Schutz grundlegender Sicherheitsinte-
ressen dieses Mitgliedstaats es gebietet.

Artikel 22

Aufträge, die auf der Grundlage internationaler Vorschrif-
ten vergeben werden

Diese Richtlinie gilt nicht für Aufträge, die anderen Verfahrens-
regeln unterliegen und aufgrund:

a) einer gemäß dem Vertrag geschlossenen internationalen
Übereinkunft zwischen einem Mitgliedstaat und einem oder
mehreren Drittländern über Lieferungen, Bauleistungen,
Dienstleistungen oder Wettbewerbe für ein von den Unter-
zeichnerstaaten gemeinsam zu verwirklichendes oder zu
nutzendes Projekt; jede Übereinkunft wird der Kommission
mitgeteilt, die hierzu den in Artikel 68 genannten Beraten-
den Ausschuss für öffentliches Auftragswesen anhören kann;
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b) einer internationalen Übereinkunft im Zusammenhang mit
der Stationierung von Truppen, die die Unternehmen eines
Mitgliedstaats oder eines Drittstaats betrifft;

c) des besonderen Verfahrens einer internationalen Organisa-
tion

vergeben werden.

Artikel 23

Aufträge, die an ein verbundenes Unternehmen, ein
gemeinsames Unternehmen oder an einen Auftraggeber
vergeben werden, der an einem gemeinsamen Unterneh-

men beteiligt ist

(1) Ein „verbundenes Unternehmen“ im Sinne dieses Artikels
ist jedes Unternehmen, dessen Jahresabschluss gemäß der Sie-
benten Richtlinie 83/349/EWG des Rates vom 13. Juni 1983
aufgrund von Artikel 44 Absatz 2 Buchstabe g) des Vertrags
über den konsolidierten Abschluss (1) (2) mit demjenigen des
Auftraggebers konsolidiert wird; im Fall von Auftraggebern,
die nicht unter diese Richtlinie fallen, sind verbundene Unter-
nehmen diejenigen, auf die der Auftraggeber unmittelbar oder
mittelbar einen beherrschenden Einfluss im Sinne von Artikel 2
Absatz 1 Buchstabe b) ausüben kann oder die einen beherrsch-
enden Einfluss auf den Auftraggeber ausüben können oder die
ebenso wie der Auftraggeber dem beherrschenden Einfluss
eines anderen Unternehmens unterliegen, sei es aufgrund der
Eigentumsverhältnisse, der finanziellen Beteiligung oder der für
das Unternehmen geltenden Vorschriften.

(2) Sofern die in Absatz 3 festgelegten Bedingungen erfüllt
sind, gilt diese Richtlinie nicht für Aufträge,

a) die ein Auftraggeber an ein mit ihm verbundenes Unter-
nehmen vergibt oder

b) die ein gemeinsames Unternehmen, das mehrere Auftragge-
ber ausschließlich zur Durchführung von Tätigkeiten im
Sinne der Artikel 3 bis 7 gebildet haben, an ein Unter-
nehmen vergibt, das mit einem dieser Auftraggeber verbun-
den ist.

(3) Absatz 2 gilt

a) für Dienstleistungsaufträge, sofern mindestens 80 % des von
dem verbundenen Unternehmen während der letzten drei
Jahre mit Dienstleistungsaufträgen erzielten durchschnittli-
chen Umsatzes aus der Erbringung von Dienstleistungen
für die mit ihm verbundenen Unternehmen stammen;

b) für Lieferaufträge, sofern mindestens 80 % des von dem
verbundenen Unternehmen während der letzten drei Jahre
mit Lieferaufträgen erzielten durchschnittlichen Umsatzes

aus der Erbringung von Lieferungen für die mit ihm ver-
bundenen Unternehmen stammen;

c) für Bauaufträge, sofern mindestens 80 % des von dem
verbundenen Unternehmen während der letzten drei Jahre
mit Bauaufträgen erzielten durchschnittlichen Umsatzes aus
der Erbringung von Bauleistungen für die mit ihm ver-
bundenen Unternehmen stammen.

Liegen für die letzten drei Jahre keine Umsatzzahlen vor, weil
das verbundene Unternehmen gerade gegründet wurde oder
erst vor kurzem seine Tätigkeit aufgenommen hat, genügt es,
wenn das Unternehmen, vor allem durch Prognosen über die
Tätigkeitsentwicklung, glaubhaft macht, dass die Erreichung des
unter Buchstabe a), b) oder c) genannten Umsatzziels wahr-
scheinlich ist.

Werden gleiche oder gleichartige Dienstleistungen, Lieferungen
oder Bauarbeiten von mehr als einem mit dem Auftraggeber
verbundenen Unternehmen erbracht, so werden die oben
genannten Prozentsätze unter Berücksichtigung des Gesamtum-
satzes errechnet, den diese verbundenen Unternehmen mit der
Erbringung von Dienstleistungen, Lieferungen bzw. Bauarbeiten
erzielen.

(4) Diese Richtlinie gilt nicht für Aufträge,

a) die ein gemeinsames Unternehmen, das mehrere Auftragge-
ber ausschließlich zur Durchführung von Tätigkeiten im
Sinne der Artikel 3 bis 7 gebildet haben, an einen dieser
Auftraggeber vergibt oder

b) die ein Auftraggeber an ein solches gemeinsames Unter-
nehmen vergibt, an dem er beteiligt ist,

sofern das gemeinsame Unternehmen errichtet wurde, um die
betreffende Tätigkeit während eines Zeitraums von mindestens
drei Jahren durchzuführen, und in dem Rechtsakt zur Grün-
dung des gemeinsamen Unternehmens festgelegt wird, dass die
dieses Unternehmen bildenden Auftraggeber dem Unternehmen
zumindest während des gleichen Zeitraums angehören werden.

(5) Die Auftraggeber erteilen der Kommission auf deren
Verlangen folgende Auskünfte bezüglich der Anwendung der
Absätze 2, 3 und 4:

a) die Namen der betreffenden Unternehmen oder gemeinsa-
men Unternehmen,

b) die Art und Wert der jeweiligen Aufträge,

c) die Angaben, die nach Auffassung der Kommission erforder-
lich sind, um zu belegen, dass die Beziehungen zwischen
dem Auftraggeber und dem Unternehmen oder gemeinsa-
men Unternehmen, an das die Aufträge vergeben werden,
den Anforderungen dieses Artikels genügen.

(1) ABl. L 193 vom 18.7.1983, S. 1. Zuletzt geändert durch die
Richtlinie 2001/65/EG des Europäischen Parlaments und des Rates
(ABl. L 283 vom 27.10.2001, S. 28).

(2) Anmerkung des Herausgebers: Der Titel der Richtlinie ist angepasst
worden, um der Umnummerierung der Artikel des Vertrags gemäß
Artikel 12 des Vertrags von Amsterdam Rechnung zu tragen; die
ursprüngliche Bezugnahme galt Artikel 54 Absatz 3 Buchstabe g)
des Vertrags.
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UNTERABSCHNITT 3

Ausnahmebestimmungen, die auf alle Auftraggeber, jedoch nur
auf Dienstleistungsaufträge anwendbar sind

Artikel 24

Aufträge für Dienstleistungen, die vom Anwendungs-
bereich dieser Richtlinie ausgeschlossen sind

Diese Richtlinie gilt nicht für Dienstleistungsaufträge, die Fol-
gendes zum Gegenstand haben:

a) Erwerb oder Miete von Grundstücken oder vorhandenen
Gebäuden oder anderem unbeweglichen Vermögen oder
Rechte daran ungeachtet der Finanzmodalitäten dieser Auf-
träge; jedoch fallen Finanzdienstleistungsverträge jeder Form,
die gleichzeitig, vor oder nach dem Kauf- oder Mietvertrag
abgeschlossen werden, unter diese Richtlinie;

b) Schiedsgerichts- und Schlichtungstätigkeiten;

c) Finanzdienstleistungen im Zusammenhang mit der Ausgabe,
dem Verkauf, dem Ankauf oder der Übertragung von Wert-
papieren oder anderen Finanzinstrumenten, insbesondere
Geschäfte, die der Geld- oder Kapitalbeschaffung der Auf-
traggeber dienen;

d) Arbeitsverträge;

e) Forschungs- und Entwicklungsdienstleistungen, deren Ergeb-
nisse nicht ausschließlich Eigentum des Auftraggebers für
seinen Gebrauch bei der Ausübung seiner eigenen Tätigkeit
sind, sofern die Dienstleistung vollständig durch den Auf-
traggeber vergütet wird.

Artikel 25

Dienstleistungsaufträge, die aufgrund eines ausschließli-
chen Rechts vergeben werden

Diese Richtlinie gilt nicht für Dienstleistungsaufträge, die an
eine Stelle, die selbst ein öffentlicher Auftraggeber im Sinne des
Artikels 2 Absatz 1 Buchstabe a) ist, oder an einen Zusam-
menschluss öffentlicher Auftraggeber aufgrund eines ausschließ-
lichen Rechts vergeben werden, das diese Stelle oder dieser
Zusammenschluss aufgrund veröffentlichter, mit dem Vertrag
übereinstimmender Rechts- oder Verwaltungsvorschriften inne-
hat.

UNTERABSCHNITT 4

Ausnahmebestimmungen, die nur auf bestimmte Auftraggeber
anwendbar sind

Artikel 26

Aufträge, die von bestimmten Auftraggebern zur Beschaf-
fung von Wasser und zur Lieferung von Energie oder

Brennstoffen zur Energieerzeugung vergeben werden

Diese Richtlinie gilt nicht für

a) Aufträge zur Beschaffung von Wasser, die von Auftragge-
bern, die eine oder beide der in Artikel 4 Absatz 1
bezeichneten Tätigkeiten ausüben, vergeben werden;

b) Aufträge zur Lieferung von Energie oder von Brennstoffen
zur Energieerzeugung, die von Auftraggebern, die eine der
in Artikel 3 Absatz 1, Artikel 3 Absatz 3 oder Artikel 7
Buchstabe a) bezeichneten Tätigkeiten ausüben, vergeben
werden.

UNTERABSCHNITT 5

Aufträge, für die besondere Vorschriften gelten, Vorschriften
über zentrale Beschaffungsstellen sowie das allgemeine Verfah-

ren bei unmittelbarem Einfluss des Wettbewerbs

Artikel 27

Aufträge, für die besondere Vorschriften gelten

Das Königreich der Niederlande, das Vereinigte Königreich, die
Republik Österreich und die Bundesrepublik Deutschland sor-
gen unbeschadet des Artikels 30 durch entsprechende
Genehmigungsbedingungen oder sonstige geeignete Maßnah-
men dafür, dass jeder Auftraggeber, der in den Bereichen tätig
ist, die in den Entscheidungen 93/676/EG, 97/367/EG,
2002/205/EG und 2004/74/EG genannt werden,

a) den Grundsatz der Nichtdiskriminierung und der wettbe-
werbsorientierten Zuschlagserteilung bei der Vergabe der
Liefer-, Bau- und Dienstleistungsaufträge beachtet, insbeson-
dere hinsichtlich der den Wirtschaftsteilnehmern zur Ver-
fügung gestellten Informationen über seine Absicht, einen
Auftrag zu vergeben;

b) der Kommission unter den Bedingungen, die diese in der
Entscheidung 93/327/EWG der Kommission vom 13. Mai
1993 zur Festlegung der Voraussetzungen, unter denen die
öffentlichen Auftraggeber, die geografisch abgegrenzte
Gebiete zum Zwecke der Suche oder Förderung von Erdöl,
Gas, Kohle oder anderen Festbrennstoffen nutzen, der Kom-
mission Auskunft über die von ihnen vergebenen Aufträge
zu erteilen haben (1) festgelegt hat.

Artikel 28

Vorbehaltene Aufträge

Die Mitgliedstaaten können im Rahmen von Programmen für
geschützte Beschäftigungsverhältnisse vorsehen, dass nur
geschützte Werkstätten an den Verfahren zur Vergabe von
Aufträgen teilnehmen oder solche Aufträge ausführen dürfen,
sofern die Mehrheit der Arbeitnehmer Behinderte sind, die
aufgrund der Art oder der Schwere ihrer Behinderung keine
Berufstätigkeit unter normalen Bedingungen ausüben können.

In der Bekanntmachung, die als Aufruf zum Wettbewerb dient,
ist auf diesen Artikel Bezug zu nehmen.

(1) ABl. L 129 vom 27.5.1993, S. 25.
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Artikel 29

Vergabe von Aufträgen und Abschluss von Rahmen-
vereinbarungen durch zentrale Beschaffungsstellen

(1) Die Mitgliedstaaten können festlegen, dass die Auftragge-
ber Bauleistungen, Waren und/oder Dienstleistungen durch
zentrale Beschaffungsstellen erwerben dürfen.

(2) Bei Auftraggebern, die Bauleistungen, Waren und/oder
Dienstleistungen durch eine zentrale Beschaffungsstelle gemäß
Artikel 1 Absatz 8 erwerben, wird vermutet, dass sie diese
Richtlinie eingehalten haben, sofern diese zentrale Beschaf-
fungsstelle diese oder — gegebenenfalls — die Richtlinie
2004/18/EG eingehalten hat.

Artikel 30

Verfahren zur Feststellung, ob eine bestimmte Tätigkeit
unmittelbar dem Wettbewerb ausgesetzt ist

(1) Aufträge, die die Ausübung einer Tätigkeit im Sinne der
Artikel 3 bis 7 ermöglichen sollen, fallen nicht unter diese
Richtlinie, wenn die Tätigkeit in dem Mitgliedstaat, in dem sie
ausgeübt wird, auf Märkten mit freiem Zugang unmittelbar
dem Wettbewerb ausgesetzt ist.

(2) Ob eine Tätigkeit im Sinne von Absatz 1 unmittelbar
dem Wettbewerb ausgesetzt ist, wird nach Kriterien festgestellt,
die mit den Wettbewerbsbestimmungen des Vertrags in Ein-
klang stehen, wie den Merkmalen der betreffenden Waren und
Dienstleistungen, dem Vorhandensein alternativer Waren und
Dienstleistungen, den Preisen und dem tatsächlichen oder mög-
lichen Vorhandensein mehrerer Anbieter der betreffenden
Waren und Dienstleistungen.

(3) Der Zugang zu einem Markt gilt als frei im Sinne von
Absatz 1, wenn der betreffende Mitgliedstaat die in Anhang XI
genannten Vorschriften des Gemeinschaftsrechts umgesetzt hat
und anwendet.

Kann der freie Zugang zu einem Markt nicht gemäß Unterab-
satz 1 vermutet werden, so muss der Nachweis erbracht
werden, dass der Zugang zu diesem Markt de jure und de
facto frei ist.

(4) Ist ein Mitgliedstaat der Ansicht, dass Absatz 1 unter
Beachtung der Absätze 2 und 3 auf eine bestimmte Tätigkeit
anwendbar ist, so unterrichtet er die Kommission hiervon und
teilt ihr alle sachdienlichen Informationen mit, insbesondere
über Gesetze, Verordnungen, Verwaltungsvorschriften, Verein-
barungen und Absprachen, die Aufschluss darüber geben, ob
die in Absatz 1 genannten Bedingungen erfüllt sind, und
ergänzt diese Informationen gegebenenfalls um die Stel-
lungnahme einer für die betreffende Tätigkeit zuständigen
unabhängigen nationalen Behörde.

Aufträge, die die Ausübung der betreffenden Tätigkeit ermögli-
chen sollen, fallen nicht mehr unter diese Richtlinie, wenn die
Kommission

— eine Entscheidung angenommen hat, mit der die Anwend-
barkeit von Absatz 1 gemäß Absatz 6 sowie innerhalb der
dort festgelegten Frist festgestellt wird,

— oder keine Entscheidung über diese Anwendbarkeit inner-
halb der betreffenden Frist angenommen hat.

Gilt der Zugang zu einem Markt jedoch als frei im Sinne von
Absatz 3 Unterabsatz 1 und hat eine für die betreffende
Tätigkeit zuständige unabhängige nationale Behörde die
Anwendbarkeit von Absatz 1 festgestellt, so fallen Aufträge,
die die Ausübung der betreffenden Tätigkeit ermöglichen sol-
len, nicht mehr unter diese Richtlinie, wenn die Kommission
nicht durch eine gemäß Absatz 6 sowie innerhalb der dort
festgelegten Frist angenommene Entscheidung festgestellt hat,
dass Absatz 1 nicht anwendbar ist.

(5) Wenn die Rechtsvorschriften des betreffenden Mitglied-
staates dergleichen vorsehen, können die Auftraggeber bean-
tragen, dass die Kommission durch Entscheidung gemäß
Absatz 6 die Anwendbarkeit von Absatz 1 auf eine bestimmte
Tätigkeit feststellt. In diesem Fall informiert die Kommission
den betroffenen Mitgliedstaat unverzüglich darüber.

Der betroffene Mitgliedstaat teilt der Kommission unter Berück-
sichtigung der Absätze 2 und 3 alle sachdienlichen Informatio-
nen mit, insbesondere über Gesetze, Verordnungen,
Verwaltungsvorschriften, Vereinbarungen und Absprachen, die
Aufschluss darüber geben, ob die in Absatz 1 genannten
Bedingungen erfüllt sind, und ergänzt diese Informationen
gegebenenfalls um die Stellungnahme einer für die betreffende
Tätigkeit zuständigen unabhängigen nationalen Behörde.

Die Kommission kann ein Verfahren für eine Entscheidung, mit
der die Anwendbarkeit von Absatz 1 auf eine bestimmte
Tätigkeit festgestellt wird, auch auf eigene Veranlassung ein-
leiten. In diesem Falle unterrichtet die Kommission unverzüg-
lich den betreffenden Mitgliedstaat.

Trifft die Kommission binnen der in Absatz 6 genannten Frist
keine Entscheidung über die Anwendbarkeit von Absatz 1 auf
eine bestimmte Tätigkeit, so gilt Absatz 1 als anwendbar.

(6) Die Kommission entscheidet über eine Mitteilung oder
einen Antrag gemäß diesem Artikel nach dem in Artikel 68
Absatz 2 genannten Verfahren binnen drei Monaten ab dem
ersten Arbeitstag nach dem Tag, an dem ihr die Mitteilung
oder der Antrag zugegangen ist. Diese Frist kann jedoch in
hinreichend begründeten Fällen einmalig um höchstens drei
Monate verlängert werden, und zwar insbesondere, wenn die
Angaben in der Mitteilung oder im Antrag oder in den beige-
fügten Unterlagen unvollständig oder unzutreffend sind oder
sich die dargestellten Sachverhalte wesentlich ändern. Diese
Verlängerung ist auf einen Monat begrenzt, wenn eine für die
betreffende Tätigkeit zuständige unabhängige nationale Behörde
die Anwendbarkeit von Absatz 1 in den Fällen gemäß Absatz 4
Unterabsatz 3 festgestellt hat.

Läuft für eine Tätigkeit in einem Mitgliedstaat bereits ein Ver-
fahren im Sinne dieses Artikels, so gelten Anträge betreffend
dieselbe Tätigkeit in demselben Mitgliedstaat, die zu einem
späteren Zeitpunkt, jedoch vor Ablauf der durch den ersten
Antrag eröffneten Frist eingehen, nicht als Neuanträge und
werden im Rahmen des ersten Antrags bearbeitet.
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Die Kommission legt die Einzelheiten der Anwendung der
Absätze 4, 5 und 6 gemäß dem in Artikel 68 Absatz 2
genannten Verfahren fest.

Dazu gehören mindestens:

a) die Bekanntgabe des Termins, zu dem die dreimonatige Frist
nach Unterabsatz 1 zu laufen beginnt, sowie — bei Verlän-
gerung der Frist — des Beginns und der Dauer dieser
Verlängerung im Amtsblatt zu Informationszwecken;

b) die Bekanntgabe der etwaigen Anwendbarkeit von Absatz 1
gemäß Absatz 4 Unterabsatz 2 bzw. 3 oder Absatz 5
Unterabsatz 4, und

c) die Einzelheiten der Übermittlung etwaiger Stellungnahmen
einer für die betreffende Tätigkeit zuständigen unabhängigen
Behörde zu relevanten Fragen im Sinne der Absätze 1
und 2.

KAPITEL III

Bestimmungen für Dienstleistungsaufträge

Artikel 31

Dienstleistungsaufträge gemäß Anhang XVII Teil A

Aufträge über Dienstleistungen gemäß Anhang XVII Teil A
werden nach den Artikeln 34 bis 59 vergeben.

Artikel 32

Dienstleistungsaufträge gemäß Anhang XVII Teil B

Aufträge über Dienstleistungen gemäß Anhang XVII Teil B
unterliegen nur den Artikeln 34 und 43.

Artikel 33

Gemischte Aufträge über Dienstleistungen gemäß
Anhang XVII Teil A und gemäß Anhang XVII Teil B

Aufträge sowohl über Dienstleistungen gemäß Anhang XVII
Teil A als auch über Dienstleistungen gemäß Anhang XVII
Teil B werden nach Maßgabe der Artikel 34 bis 59 vergeben,
wenn der Wert der Dienstleistungen gemäß Anhang XVII
Teil A höher ist als derjenige der Dienstleistungen gemäß
Anhang XVII Teil B. In allen anderen Fällen werden die Auf-
träge nach Maßgabe der Artikel 34 und 43 vergeben.

KAPITEL IV

Besondere Vorschriften über die Verdingungsunterlagen und
die Auftragsunterlagen

Artikel 34

Technische Spezifikationen

(1) Die technischen Spezifikationen im Sinne von
Anhang XXI Nummer 1 sind in der Auftragsdokumentation,
wie der Bekanntmachung, den Auftragsunterlagen oder den

zusätzlichen Dokumenten, enthalten. Wenn möglich, sollten
diese technischen Spezifikationen das Kriterium der Zugäng-
lichkeit für Personen mit einer Behinderung oder das Kriterium
der Konzeption für alle Benutzer berücksichtigen.

(2) Die technischen Spezifikationen müssen allen Bietern
gleichermaßen zugänglich sein und dürfen die Öffnung der
öffentlichen Beschaffungsmärkte für den Wettbewerb nicht in
ungerechtfertigter Weise behindern.

(3) Unbeschadet zwingender einzelstaatlicher technischer
Vorschriften, soweit diese mit dem Gemeinschaftsrecht verein-
bar sind, sind die technischen Spezifikationen wie folgt zu
formulieren:

a) entweder mit Bezugnahme auf die in Anhang XXI definier-
ten technischen Spezifikationen in der Rangfolge nationaler
Normen, mit denen europäische Normen umgesetzt werden,
europäische technische Zulassungen, gemeinsame technische
Spezifikationen, internationale Normen und andere techni-
sche Bezugsysteme, die von den europäischen Normungs-
gremien erarbeitet wurden, oder, falls solche Normen und
Spezifikationen fehlen, mit Bezugnahme auf nationale Nor-
men, nationale technische Zulassungen oder nationale tech-
nische Spezifikationen für die Planung, Berechnung und
Ausführung von Bauwerken und den Einsatz von Pro-
dukten. Jede Bezugnahme ist mit dem Zusatz „oder gleich-
wertig“ zu versehen;

b) oder in Form von Leistungs- oder Funktionsanforderungen;
die letztgenannten können auch Umwelteigenschaften
umfassen. Die Anforderungen sind jedoch so genau zu
fassen, dass sie den Bietern ein klares Bild vom Auftragsge-
genstand vermitteln und dem Auftraggeber die Erteilung des
Zuschlags ermöglichen;

c) oder in Form von Leistungs- oder Funktionsanforderungen
gemäß Buchstabe b) unter Bezugnahme auf die Spezifikatio-
nen gemäß Buchstabe a), wobei zur Vermutung der Konfor-
mität mit diesen Leistungs- oder Funktionsanforderungen
auf die Spezifikationen nach Buchstabe a) Bezug zu nehmen
ist;

d) oder mit Bezugnahme auf die Spezifikationen gemäß
Buchstabe a) hinsichtlich bestimmter Merkmale und mit
Bezugnahme auf die Leistungs- oder Funktionsanforderun-
gen gemäß Buchstabe b) hinsichtlich anderer Merkmale.

(4) Macht der Auftraggeber von der Möglichkeit Gebrauch,
auf die in Absatz 3 Buchstabe a) genannten Spezifikationen zu
verweisen, so kann er ein Angebot nicht mit der Begründung
ablehnen, die angebotenen Waren und Dienstleistungen ent-
sprächen nicht den von ihm herangezogenen Spezifikationen,
sofern der Bieter in seinem Angebot dem Auftraggeber mit
geeigneten Mitteln nachweist, dass die von ihm vorgeschlage-
nen Lösungen den Anforderungen der technischen Spezi-
fikation, auf die Bezug genommen wurde, gleichermaßen ent-
sprechen.

Als geeignetes Mittel kann eine technische Beschreibung des
Herstellers oder ein Prüfbericht einer anerkannten Stelle gelten.
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(5) Macht der Auftraggeber von der Möglichkeit nach
Absatz 3 Gebrauch, die technischen Spezifikationen in Form
von Leistungs- oder Funktionsanforderungen zu formulieren, so
darf er ein Angebot über Waren, Dienstleistungen oder Bau-
leistungen, die einer nationalen Norm, mit der eine europäische
Norm umgesetzt wird, oder einer europäischen technischen
Zulassung, einer gemeinsamen technischen Spezifikation, einer
internationalen Norm oder einem technischen Bezugssystem,
das von den europäischen Normungsgremien erarbeitet wurde,
entsprechen, nicht zurückweisen, wenn diese Spezifikationen
die von ihm geforderten Leistungs- und Funktionsanforderun-
gen betreffen.

Der Bieter weist in seinem Angebot mit allen geeigneten
Mitteln dem Auftraggeber nach, dass die der Norm entspre-
chende jeweilige Ware, Dienstleistung oder Bauleistung den
Leistungs‑ oder Funktionsanforderungen des Auftraggebers ent-
spricht.

Als geeignetes Mittel kann eine technische Beschreibung des
Herstellers oder ein Prüfbericht einer anerkannten Stelle gelten.

(6) Schreiben die Auftraggeber Umwelteigenschaften in
Form von Leistungs- oder Funktionsanforderungen gemäß
Absatz 3 Buchstabe b) vor, so können sie die detaillierten
Spezifikationen oder gegebenenfalls Teile davon verwenden,
die in europäischen, (pluri‑)nationalen oder anderen Umwelt-
gütezeichen definiert sind, wenn

— diese Spezifikationen sich zur Definition der Merkmale der
Waren oder Dienstleistungen eignen, die Gegenstand des
Auftrags sind,

— die Anforderungen an das Gütezeichen auf der Grundlage
von wissenschaftlich abgesicherten Informationen ausgear-
beitet werden,

— die Umweltgütezeichen im Rahmen eines Verfahrens erlas-
sen werden, an dem alle interessierten Kreise — wie staat-
liche Stellen, Verbraucher, Hersteller, Handels- und
Umweltorganisationen — teilnehmen können, und

— die Gütezeichen für alle Betroffenen zugänglich sind.

Die Auftraggeber können angeben, dass bei Waren oder
Dienstleistungen, die mit einem Umweltgütezeichen ausgestattet
sind, vermutet wird, dass sie den in den Verdingungsunterlagen
festgelegten technischen Spezifikationen genügen; sie müssen
jedes andere geeignete Beweismittel, wie z. B. technische Unter-
lagen des Herstellers oder einen Prüfbericht einer anerkannten
Stelle, akzeptieren.

(7) „Anerkannte Stellen“ im Sinne dieses Artikels sind die
Prüf‑ und Eichlaboratorien sowie die Inspektions‑ und Zertifi-
zierungsstellen, die mit den anwendbaren europäischen Nor-
men übereinstimmen.

Die Auftraggeber erkennen Bescheinigungen von in anderen
Mitgliedstaaten ansässigen anerkannten Stellen an.

(8) Soweit es nicht durch den Auftragsgegenstand gerechtfer-
tigt ist, darf in technischen Spezifikationen nicht auf eine
bestimmte Produktion oder Herkunft oder ein besonderes Ver-
fahren oder auf Marken, Patente, Typen, einen bestimmten

Ursprung oder eine bestimmte Produktion verwiesen werden,
wenn dadurch bestimmte Unternehmen oder bestimmte Pro-
dukte begünstigt oder ausgeschlossen werden. Solche Verweise
sind jedoch ausnahmsweise zulässig, wenn der Auftrags-
gegenstand nach den Absätzen 3 und 4 nicht hinreichend
genau und allgemein verständlich beschrieben werden kann;
solche Verweise sind mit dem Zusatz „oder gleichwertig“ zu
versehen.

Artikel 35

Mitteilung der technischen Spezifikationen

(1) Die Auftraggeber teilen den an einem Auftrag interes-
sierten Wirtschaftsteilnehmern auf Antrag die technischen Spe-
zifikationen mit, die regelmäßig in ihren Liefer-, Bau- oder
Dienstleistungsaufträgen genannt werden oder die sie bei Auf-
trägen, die Gegenstand der regelmäßigen nicht verbindlichen
Bekanntmachungen im Sinne von Artikel 41 Absatz 1 sind,
benutzen wollen.

(2) Soweit sich solche technischen Spezifikationen aus
Unterlagen ergeben, die interessierten Wirtschaftsteilnehmern
zur Verfügung stehen, genügt eine Bezugnahme auf diese
Unterlagen.

Artikel 36

Varianten

(1) Bei Aufträgen, die nach dem Kriterium des wirtschaftlich
günstigsten Angebots vergeben werden, können die Auftragge-
ber von Bietern vorgelegte Varianten berücksichtigen, die den
von ihnen festgelegten Mindestanforderungen entsprechen.

Die Auftraggeber geben in den Spezifikationen an, ob sie
Varianten zulassen, und nennen bei Zulässigkeit von Varianten
die Mindestanforderungen, die Varianten erfüllen müssen, und
geben an, in welcher Art und Weise sie einzureichen sind.

(2) Bei den Verfahren zur Vergabe von Liefer- oder Dienst-
leistungsaufträgen dürfen Auftraggeber, die gemäß Absatz 1
Varianten zugelassen haben, eine Variante nicht allein deshalb
zurückweisen, weil sie, wenn sie den Zuschlag erhalten sollte,
entweder zu einem Dienstleistungsauftrag anstatt zu einem
Lieferauftrag oder zu einem Lieferauftrag anstatt zu einem
Dienstleistungsauftrag führen würde.

Artikel 37

Unteraufträge

In den Auftragsunterlagen kann der Auftraggeber den Bieter
auffordern oder von einem Mitgliedstatt verpflichtet werden,
den Bieter aufzufordern, ihm in seinem Angebot den Teil des
Auftrags, den der Bieter gegebenenfalls im Wege von Unterauf-
trägen an Dritte zu vergeben gedenkt, sowie die bereits vorge-
schlagenen Unterauftragnehmer bekannt zu geben. Die Haftung
des hauptverantwortlichen Wirtschaftsteilnehmers bleibt von
dieser Bekanntgabe unberührt.
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Artikel 38

Bedingungen für die Auftragsausführung

Die Auftraggeber können zusätzliche Bedingungen für die Aus-
führung des Auftrags vorschreiben, sofern diese mit dem
Gemeinschaftsrecht vereinbar sind und in der Bekanntma-
chung, die als Aufruf zum Wettbewerb dient, oder in den
Verdingungsunterlagen angegeben werden. Die Bedingungen
für die Ausführung eines Auftrags können insbesondere soziale
und umweltbezogene Aspekte betreffen.

Artikel 39

Verpflichtungen im Zusammenhang mit Steuern, Umwelt-
schutz, Arbeitsschutzvorschriften und Arbeitsbedingungen

(1) Der Auftraggeber kann in den Auftragsunterlagen die
Stelle(n) angeben, bei der (denen) die Bewerber oder Bieter die
erforderlichen Auskünfte über die Verpflichtungen im
Zusammenhang mit der steuerlichen Behandlung und dem
Umweltschutz erhalten können sowie über die Verpflichtungen,
die sich aus den Vorschriften über Arbeitsschutz und Arbeits-
bedingungen ergeben, die in dem Mitgliedstaat, in der Region
oder an dem Ort gelten, an dem die Leistungen zu erbringen
sind, und die während der Ausführung des Auftrags auf die
vor Ort ausgeführten Bauleistungen oder die erbrachten Dienst-
leistungen anzuwenden sind; der Auftraggeber kann auch
durch einen Mitgliedstaat zu dieser Angabe verpflichtet werden.

(2) Der Auftraggeber, der die Auskünfte nach Absatz 1
erteilt, verlangt von den Bietern oder Bewerbern eines Vergabe-
verfahrens die Angabe, dass sie bei der Ausarbeitung ihres
Angebots den Verpflichtungen aus den am Ort der Leistungs-
erbringung geltenden Vorschriften über Arbeitsschutz und
Arbeitsbedingungen Rechnung getragen haben.

Unterabsatz 1 steht der Anwendung des Artikels 57 nicht
entgegen.

KAPITEL V

Verfahren

Artikel 40

Anwendung des offenen, des nichtoffenen und des
Verhandlungsverfahrens

(1) Die Auftraggeber wenden bei der Vergabe ihrer Liefer-,
Bau- und Dienstleistungsaufträge die Verfahren in einer für die
Zwecke dieser Richtlinie angepassten Form an.

(2) Die Auftraggeber können jedes der in Artikel 1 Absatz 9
Buchstaben a), b) oder c) bezeichneten Verfahren wählen,
vorausgesetzt, dass vorbehaltlich des Absatzes 3 des vorliegen-
den Artikels ein Aufruf zum Wettbewerb gemäß Artikel 42
durchgeführt wird.

(3) Die Auftraggeber können in den folgenden Fällen auf ein
Verfahren ohne vorherigen Aufruf zum Wettbewerb zurück-
greifen:

a) wenn im Rahmen eines Verfahrens mit vorherigem Aufruf
zum Wettbewerb kein Angebot oder kein geeignetes Ange-

bot oder keine Bewerbung abgegeben worden ist, sofern die
ursprünglichen Bedingungen des Auftrags nicht wesentlich
geändert werden;

b) wenn ein Auftrag nur zum Zweck von Forschung, Ver-
suchen, Untersuchungen oder Entwicklung und nicht mit
dem Ziel der Gewinnerzielung oder der Deckung der For-
schungs- und Entwicklungskosten vergeben wird, und sofern
die Vergabe eines derartigen Auftrags einer wettbewerbli-
chen Vergabe von Folgeaufträgen, die insbesondere diese
Ziele verfolgen, nicht vorgreift;

c) wenn der Auftrag wegen seiner technischen oder künstle-
rischen Besonderheiten oder aufgrund des Schutzes von
ausschließlichen Rechten nur von einem bestimmten
Wirtschaftsteilnehmer ausgeführt werden kann;

d) soweit zwingend erforderlich und wenn bei äußerster Dring-
lichkeit im Zusammenhang mit Ereignissen, die die Auftrag-
geber nicht voraussehen konnten, es nicht möglich ist, die
in den offenen, den nichtoffenen oder den Verhandlungsver-
fahren mit vorherigem Aufruf zum Wettbewerb vorgesehe-
nen Fristen einzuhalten;

e) im Fall von Lieferaufträgen bei zusätzlichen, vom ursprüng-
lichen Lieferanten durchzuführenden Lieferungen, die ent-
weder zur teilweisen Erneuerung von gängigen Lieferungen
oder Einrichtungen oder zur Erweiterung von Lieferungen
oder bestehenden Einrichtungen bestimmt sind, wenn ein
Wechsel des Lieferanten den Auftraggeber zum Kauf von
Material unterschiedlicher technischer Merkmale zwänge und
dies eine technische Unvereinbarkeit oder unverhältnismä-
ßige technische Schwierigkeiten bei Gebrauch und Wartung
mit sich brächte;

f) bei zusätzlichen Bau- oder Dienstleistungen, die weder in
dem der Vergabe zugrunde liegenden Entwurf noch im
zuerst vergebenen Auftrag vorgesehen waren, die aber
wegen eines unvorhergesehenen Ereignisses zur Ausführung
dieses Auftrags erforderlich sind, sofern der Auftrag an den
Bauunternehmer oder Dienstleistungserbringer vergeben
wird, der den ersten Auftrag ausführt,

— wenn sich diese zusätzlichen Bau- oder Dienstleistungen
in technischer oder wirtschaftlicher Hinsicht nicht ohne
wesentlichen Nachteil für die Auftraggeber vom Haupt-
auftrag trennen lassen oder

— wenn diese zusätzlichen Arbeiten oder Dienstleistungen
zwar von der Ausführung des ersten Auftrags getrennt
werden können, aber für dessen weitere Ausführungs-
stufen unbedingt erforderlich sind;

g) bei neuen Bauaufträgen, die in der Wiederholung gleich-
artiger Bauleistungen bestehen, die vom selben Auftraggeber
an den Unternehmer vergeben werden, der den ersten Auf-
trag erhalten hat, sofern sie einem Grundentwurf entspre-
chen und dieser Entwurf Gegenstand eines ersten Auftrags
war, der nach einem Aufruf zum Wettbewerb vergeben
wurde; die Möglichkeit der Anwendung dieses Verfahrens
muss bereits bei der Ausschreibung des ersten Bauabschnitts
angegeben werden; der für die Fortsetzung der Bauarbeiten
in Aussicht genommene Gesamtauftragswert wird vom Auf-
traggeber bei der Anwendung der Artikel 16 und 17
berücksichtigt;
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h) wenn es sich um die Lieferung von Waren handelt, die an
Rohstoffbörsen notiert und gekauft werden;

i) bei Aufträgen, die aufgrund einer Rahmenvereinbarung ver-
geben werden sollen, sofern die in Artikel 14 Absatz 2
genannte Bedingung erfüllt ist;

j) bei Gelegenheitskäufen, wenn Waren aufgrund einer beson-
ders günstigen Gelegenheit, die sich für einen sehr kurzen
Zeitraum ergeben hat, zu einem Preis beschafft werden
können, der erheblich unter den marktüblichen Preisen liegt;

k) beim Kauf von Waren zu besonders günstigen Bedingungen
von einem Lieferanten, der seine Geschäftstätigkeit endgültig
aufgibt, oder bei Verwaltern von Konkursen, Vergleichen mit
Gläubigern oder ähnlichen im einzelstaatlichen Recht vorge-
sehenen Verfahren;

l) wenn der betreffende Dienstleistungsauftrag im Anschluss
an einen gemäß dieser Richtlinie durchgeführten Wettbe-
werb nach den einschlägigen Bestimmungen an den Gewin-
ner oder einen der Gewinner des Wettbewerbs vergeben
wird; im letzten Fall sind alle Gewinner des Wettbewerbs
zur Teilnahme an Verhandlungen einzuladen.

KAPITEL VI

Veröffentlichung und Transparenz

Abschni t t 1

Veröffentlichung der Bekanntmachungen

Artikel 41

Regelmäßige nichtverbindliche Bekanntmachungen und
Bekanntmachungen über das Bestehen eines Prüfungs-

systems

(1) Die Auftraggeber teilen mindestens einmal jährlich in
regelmäßigen nichtverbindlichen Bekanntmachungen gemäß
Anhang XV Teil A, die von der Kommission oder von ihnen
selbst in ihrem „Beschafferprofil“ nach Anhang XX Absatz 2
Buchstabe b) veröffentlicht werden, Folgendes mit:

a) bei Lieferungen den geschätzten Gesamtwert der Aufträge
oder der Rahmenvereinbarungen, aufgeschlüsselt nach
Warengruppen, die sie in den kommenden zwölf Monaten
vergeben wollen, wenn der geschätzte Gesamtwert nach
Maßgabe der Artikel 16 und 17 mindestens 750 000 EUR
beträgt.

Die Warengruppe wird von den Auftraggebern unter Bezug-
nahme auf die Positionen des CPV festgelegt;

b) bei Dienstleistungen den geschätzten Gesamtwert der Auf-
träge oder der Rahmenvereinbarungen, die sie in den
kommenden zwölf Monaten vergeben bzw. abschließen
wollen, aufgeschlüsselt nach den in Anhang XVII Teil A
genannten Kategorien, wenn dieser geschätzte Gesamtwert
nach Maßgabe der Artikel 16 und 17 mindestens
750 000 EUR beträgt;

c) bei Bauaufträgen die wesentlichen Merkmale der Aufträge
oder der Rahmenvereinbarungen, die sie in den kommenden

zwölf Monaten vergeben bzw. abschließen wollen, wenn
deren geschätzter Wert nach Maßgabe des Artikels 17 min-
destens den in Artikel 16 genannten Schwellenwert erreicht.

Die unter den Buchstaben a) und b) genannten Bekanntma-
chungen werden nach Beginn des Haushaltsjahres unverzüglich
an die Kommission gesendet oder im Beschafferprofil veröffent-
licht.

Die unter Buchstabe c) genannte Bekanntmachung wird nach
der Entscheidung, mit der die den beabsichtigten Bauaufträgen
oder Rahmenvereinbarungen zugrunde liegende Planung geneh-
migt wird, unverzüglich an die Kommission gesendet oder im
Beschafferprofil veröffentlicht.

Veröffentlichen Auftraggeber eine regelmäßige nichtverbindliche
Bekanntmachung in ihrem Beschafferprofil, so melden sie der
Kommission auf elektronischem Wege unter Beachtung der
Angaben in Anhang XX Absatz 3 zu Format und Verfahren
bei der Übermittlung die Veröffentlichung einer regelmäßigen
nichtverbindlichen Bekanntmachung in einem Beschafferprofil.

Die Bekanntmachung gemäß den Buchstaben a), b) und c) sind
nur dann zwingend vorgeschrieben, wenn die Auftraggeber die
Möglichkeit wahrnehmen, die Frist für den Eingang von Ange-
boten gemäß Artikel 45 Absatz 4 zu verkürzen.

Dieser Absatz gilt nicht für Verfahren ohne vorherigen Aufruf
zum Wettbewerb.

(2) Die Auftraggeber können regelmäßige nichtverbindliche
Bekanntmachungen insbesondere im Zusammenhang mit
bedeutenden Vorhaben veröffentlichen oder durch die Kommis-
sion veröffentlichen lassen; sie brauchen keine Informationen
zu enthalten, die bereits in einer vorangegangenen regelmäßi-
gen nichtverbindlichen Bekanntmachung enthalten waren,
sofern deutlich darauf hingewiesen wird, dass es sich hierbei
um zusätzliche Bekanntmachungen handelt.

(3) Entscheiden sich die Auftraggeber für die Einführung
eines Prüfungssystems gemäß Artikel 53, so ist dieses Gegen-
stand einer Bekanntmachung nach Anhang XIV, die über den
Zweck des Prüfungssystems und darüber informiert, wie die
Prüfungsregeln angefordert werden können. Beträgt die Laufzeit
des Systems mehr als drei Jahre, so ist die Bekanntmachung
jährlich zu veröffentlichen. Bei kürzerer Laufzeit genügt eine
Bekanntmachung zu Beginn des Verfahrens.

Artikel 42

Bekanntmachungen, die als Aufruf zum Wettbewerb
dienen

(1) Bei Liefer-, Bau- und Dienstleistungsaufträgen kann ein
Aufruf zum Wettbewerb erfolgen

a) durch Veröffentlichung einer regelmäßigen nichtverbindli-
chen Bekanntmachung gemäß Anhang XV Teil A oder

b) durch Veröffentlichung einer Bekanntmachung über das
Bestehen eines Prüfungssystems gemäß Anhang XIV oder

c) durch Veröffentlichung einer Bekanntmachung gemäß
Anhang XIII Teil A, Teil B oder Teil C.
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(2) Bei dynamischen Beschaffungssystemen erfolgt der Auf-
ruf zum Wettbewerb für die Einrichtung des Systems über eine
Bekanntmachung gemäß Absatz 1 Buchstabe c), für die Ver-
gabe von Aufträgen auf der Grundlage eines solchen Systems
dagegen über eine vereinfachte Bekanntmachung gemäß
Anhang XIII Teil D.

(3) Erfolgt der Aufruf zum Wettbewerb durch Veröffentli-
chung einer regelmäßigen nichtverbindlichen Bekanntmachung,
so

a) müssen in der Bekanntmachung die Lieferungen, Bauarbei-
ten oder Dienstleistungen, die Gegenstand des zu verge-
benden Auftrags sein werden, genannt werden;

b) muss die Bekanntmachung den Hinweis enthalten, dass
dieser Auftrag im nichtoffenen Verfahren oder im Verhand-
lungsverfahren ohne spätere Veröffentlichung eines Aufrufs
zum Wettbewerb vergeben wird, sowie die Aufforderung an
die interessierten Wirtschaftsteilnehmer, ihr Interesse schrift-
lich mitzuteilen; und

c) muss die Bekanntmachung gemäß Anhang XX spätestens
12 Monate vor dem Zeitpunkt der Absendung der Auf-
forderung im Sinne des Artikels 47 Absatz 5 veröffentlicht
werden. Der Auftraggeber hält im Übrigen die in Artikel 45
vorgesehenen Fristen ein.

Artikel 43

Bekanntmachungen über vergebene Aufträge

(1) Auftraggeber, die einen Auftrag vergeben oder eine Rah-
menvereinbarung geschlossen haben, senden spätestens zwei
Monate nach der Zuschlagserteilung beziehungsweise nach
Abschluss der Rahmenvereinbarung gemäß den Bedingungen,
die von der Kommission nach dem in Artikel 68 Absatz 2
genannten Verfahren festzulegen sind, eine Bekanntmachung
über die Zuschlagserteilung gemäß Anhang XVI ab.

Bei Aufträgen, die innerhalb einer Rahmenvereinbarung gemäß
Artikel 14 Absatz 2 vergeben werden, brauchen die Auftragge-
ber nicht für jeden Einzelauftrag, der aufgrund der
Rahmenvereinbarung vergeben wird, eine Bekanntmachung
mit den Ergebnissen des Vergabeverfahrens abzusenden.

Die Auftraggeber verschicken spätestens zwei Monate nach
jeder Zuschlagserteilung eine Bekanntmachung über die Auf-
träge, die im Rahmen eines dynamischen Beschaffungssystems
vergeben wurden. Sie können diese Bekanntmachungen jedoch
quartalsweise zusammenfassen. In diesem Fall versenden sie die
Zusammenstellung spätestens zwei Monate nach Quartalsende.

(2) Die gemäß Anhang XVI übermittelten, zur Veröffentli-
chung bestimmten Angaben sind gemäß Anhang XX zu ver-
öffentlichen. Dabei berücksichtigt die Kommission alle in
geschäftlicher Hinsicht sensiblen Angaben, auf die die Auftrag-
geber bei der Übermittlung der Angaben über die Anzahl der
eingegangenen Angebote, die Identität der Wirtschaftsteilneh-
mer und die Preise hinweisen.

(3) Vergeben Auftraggeber einen Dienstleistungsauftrag für
Forschung und Entwicklung („F&E-Auftrag“) im Rahmen eines
Verfahrens ohne Aufruf zum Wettbewerb gemäß Artikel 40

Absatz 3 Buchstabe b), so können sie die gemäß Anhang XVI
zu liefernden Angaben über Art und Umfang der zu erbrin-
genden Dienstleistungen auf den Vermerk „Forschungs- und
Entwicklungsdienstleistungen“ beschränken.

Vergeben ein Auftraggeber einen Auftrag für Forschung und
Entwicklung, der nicht im Rahmen eines Verfahrens ohne
Aufruf zum Wettbewerb gemäß Artikel 40 Absatz 3
Buchstabe b) vergeben werden kann, so können sie die gemäß
Anhang XVI zu liefernden Angaben über Art und Umfang der
Dienstleistungen aus Gründen der Vertraulichkeit im Geschäfts-
verkehr beschränken.

In diesen Fällen achten sie darauf, dass die nach diesem Absatz
veröffentlichten Angaben zumindest ebenso detailliert sind wie
diejenigen, die in der Bekanntmachung des Aufrufs zum
Wettbewerb gemäß Artikel 42 Absatz 1 veröffentlicht werden.

Setzen die Auftraggeber ein Prüfungssystem ein, so haben sie
in diesen Fällen darauf zu achten, dass die Angaben zumindest
ebenso detailliert sind wie die Kategorie im Verzeichnis der
geprüften Dienstleistungserbringer gemäß Artikel 53 Absatz 7.

(4) Im Falle von Aufträgen über die in Anhang XVII Teil B
genannten Dienstleistungen geben die Auftraggeber in ihrer
Bekanntmachung an, ob sie mit der Veröffentlichung einver-
standen sind.

(5) Die Angaben gemäß Anhang XVI, die als nicht für die
Veröffentlichung bestimmt gekennzeichnet sind, werden nur in
vereinfachter Form gemäß Anhang XX zu statistischen Zwe-
cken veröffentlicht.

Artikel 44

Abfassung und Modalitäten für die Veröffentlichung der
Bekanntmachungen

(1) Die Bekanntmachungen enthalten die in den Anhängen
XIII, XIV, XV Teil A, XV Teil B und XVI aufgeführten Informa-
tionen und gegebenenfalls jede andere vom Auftraggeber für
sinnvoll erachtete Angabe gemäß dem jeweiligen Muster der
Standardformulare, die von der Kommission gemäß den in
Artikel 68 Absatz 2 genannten Verfahren angenommen wer-
den.

(2) Die von den Auftraggebern an die Kommission gesende-
ten Bekanntmachungen werden entweder auf elektronischem
Wege unter Beachtung der Muster und Verfahren bei der
Übermittlung nach Anhang XX Absatz 3 oder auf anderem
Wege übermittelt.

Die in den Artikeln 41, 42 und 43 genannten Bekanntma-
chungen werden gemäß den technischen Merkmalen für die
Veröffentlichung in Anhang XX Nummer 1 Buchstaben a) und
b) veröffentlicht.

(3) Bekanntmachungen, die gemäß dem Muster und unter
Beachtung der Verfahren bei der Übermittlung in Anhang XX
Nummer 3 auf elektronischem Wege erstellt und übermittelt
wurden, werden spätestens fünf Tage nach ihrer Absendung
veröffentlicht.
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Bekanntmachungen, die nicht gemäß dem Muster und unter
Beachtung der Verfahren bei der Übermittlung in Anhang XX
Nummer 3 auf elektronischem Wege übermittelt wurden, wer-
den spätestens zwölf Tage nach ihrer Absendung veröffentlicht.
Jedoch wird in Ausnahmefällen die in Artikel 42 Absatz 1
Buchstabe c genannte Bekanntmachung auf Verlangen des Auf-
traggebers innerhalb von fünf Tagen veröffentlicht, sofern sie
per Fax übermittelt worden ist.

(4) Die Bekanntmachungen werden ungekürzt in einer vom
Auftraggeber hierfür gewählten Amtssprache der Gemeinschaft
veröffentlicht, wobei nur der in dieser Originalsprache
veröffentlichte Text verbindlich ist. Eine Zusammenfassung der
wichtigsten Bestandteile einer jeden Bekanntmachung wird in
den anderen Amtssprachen veröffentlicht.

Die Kosten für die Veröffentlichung der Bekanntmachung durch
die Kommission gehen zulasten der Gemeinschaft.

(5) Die Bekanntmachungen und ihr Inhalt dürfen auf natio-
naler Ebene nicht vor dem Tag ihrer Absendung an die
Kommission veröffentlicht werden.

Die auf nationaler Ebene veröffentlichten Bekanntmachungen
dürfen nur die Angaben enthalten, die in den an die Kommis-
sion abgesendeten Bekanntmachungen enthalten sind oder in
einem Beschafferprofil gemäß Artikel 41 Absatz 1 Unterab-
satz 1 veröffentlicht wurden, und müssen zusätzlich auf das
Datum der Absendung der Bekanntmachung an die Kommis-
sion bzw. der Veröffentlichung im Beschafferprofil hinweisen.

Die regelmäßigen nichtverbindlichen Bekanntmachungen dürfen
nicht in einem Beschafferprofil veröffentlicht werden, bevor die
Ankündigung dieser Veröffentlichung an die Kommission abge-
sendet wurde; das Datum der Absendung ist anzugeben.

(6) Die Auftraggeber tragen dafür Sorge, dass die den Tag
der Absendung nachweisen können.

(7) Die Kommission stellt dem Auftraggeber eine Bestäti-
gung der Veröffentlichung der übermittelten Informationen
aus, in der das Datum dieser Veröffentlichung angegeben ist.
Diese Bestätigung dient als Nachweis für die Veröffentlichung.

(8) Der Auftraggeber kann gemäß den Absätzen 1 bis 7
Bekanntmachungen über Aufträge veröffentlichen, die nicht der
Veröffentlichungspflicht nach dieser Richtlinie unterliegen.

Abschni t t 2

Fristen

Artikel 45

Fristen für den Eingang der Anträge auf Teilnahme und
der Angebote

(1) Bei der Festsetzung der Fristen für den Eingang der
Angebote und der Anträge auf Teilnahme berücksichtigen die
Auftraggeber unbeschadet der in diesem Artikel festgelegten
Mindestfristen insbesondere die Komplexität des Auftrags und
die Zeit, die für die Ausarbeitung der Angebote erforderlich ist.

(2) Bei offenen Verfahren beträgt die Frist für den Eingang
der Angebote mindestens 52 Tage, gerechnet ab dem Tag der
Absendung der Bekanntmachung.

(3) Bei nichtoffenen Verfahren und Verhandlungsverfahren
mit vorherigem Aufruf zum Wettbewerb gilt folgende Rege-
lung:

a) Die Frist für den Eingang von Teilnahmeanträgen aufgrund
einer gemäß Artikel 42 Absatz 1 Buchstabe c) veröffentlich-
ten Bekanntmachung oder einer Aufforderung durch die
Auftraggeber gemäß Artikel 47 Absatz 5 beträgt grundsätz-
lich mindestens 37 Tage gerechnet ab dem Tag der Absen-
dung der Bekanntmachung oder der Aufforderung; sie darf
auf keinen Fall kürzer sein als 22 Tage, wenn die Bekannt-
machung nicht auf elektronischem Wege oder per Fax zur
Veröffentlichung übermittelt wurde, bzw. nicht kürzer als
15 Tage, wenn sie auf solchem Wege übermittelt wurde.

b) Die Frist für den Eingang von Angeboten kann im gegen-
seitigen Einvernehmen zwischen dem Auftraggeber und den
ausgewählten Bewerbern festgelegt werden, vorausgesetzt,
dass allen Bewerbern dieselbe Frist für die Erstellung und
Einreichung der Angebote eingeräumt wird.

c) Ist eine einvernehmliche Festlegung der Frist für den Ein-
gang der Angebote nicht möglich, setzt der Auftraggeber
eine Frist fest, die grundsätzlich mindestens 24 Tage beträgt,
die aber keinesfalls kürzer sein darf als 10 Tage, gerechnet
ab der Aufforderung zur Einreichung eines Angebots.

(4) Hat der Auftraggeber gemäß Anhang XX eine regelmä-
ßige nichtverbindliche Bekanntmachung gemäß Artikel 41
Absatz 1 veröffentlicht, beträgt die Frist für den Eingang der
Angebote im offenen Verfahren grundsätzlich mindestes
36 Tage, keinesfalls jedoch weniger als 22 Tage, gerechnet ab
dem Tag der Absendung der Bekanntmachung.

Die verkürzten Fristen sind zulässig, sofern die nichtverbind-
liche regelmäßige Bekanntmachung neben den nach
Anhang XV Teil A Abschnitt I geforderten Informationen alle
in Anhang XV Teil A Abschnitt II geforderten Informationen
enthielt — soweit letztere zum Zeitpunkt der Veröffentlichung
der Bekanntmachung vorliegen — und sofern spätestens
52 Tage und frühestens 12 Monate vor dem Tag der Absen-
dung der in Artikel 42 Absatz 1 Buchstabe c) vorgesehenen
Bekanntmachung zur Veröffentlichung übermittelt wurde.

(5) Bei Bekanntmachungen, die unter Beachtung der Anga-
ben in Anhang XX Nummer 3 zu Muster und Übermittlungs-
modalitäten elektronisch erstellt und versandt werden, können
die Frist für den Eingang der Anträge auf Teilnahme im nicht-
offenen und im Verhandlungsverfahren und die Frist für den
Eingang der Angebote im offenen Verfahren um 7 Tage ver-
kürzt werden.

(6) Macht der Auftraggeber gemäß Anhang XX ab dem Tag
der Veröffentlichung der Bekanntmachung, die als Aufruf zum
Wettbewerb dient, die Auftrags- und alle zusätzlichen Unter-
lagen uneingeschränkt, unmittelbar und vollständig elektronisch
zugänglich, so kann die Frist für den Eingang von Angeboten
im offenen und nichtoffenen Verfahren sowie im
Verhandlungsverfahren um weitere fünf Tage verkürzt werden,
es sei denn, es handelt sich um eine gemäß Absatz 3
Buchstabe b) im gegenseitigen Einvernehmen festgelegte Frist.
In der Bekanntmachung ist die Internet-Adresse anzugeben,
unter der diese Unterlagen abrufbar sind.
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(7) Im offenen Verfahren darf die Kumulierung der Verkür-
zungen gemäß den Absätzen 4, 5 und 6 keinesfalls zu einer
Frist für den Eingang von Angeboten führen, die, gerechnet ab
dem Tag der Absendung der Bekanntmachung, kürzer ist als
15 Tage.

Wurde die Bekanntmachung jedoch nicht per Fax oder auf
elektronischem Weg übermittelt, darf die Kumulierung der
Verkürzungen gemäß den Absätzen 4, 5 und 6 im offenen
Verfahren keinesfalls zu einer Frist für den Eingang von Ange-
boten führen, die, gerechnet ab dem Tag der Absendung der
Bekanntmachung, kürzer ist als 22 Tage.

(8) Die Kumulierung der Verkürzungen gemäß den Absät-
zen 4, 5 und 6 darf keinesfalls zu einer Frist für den Eingang
von Teilnahmeanträgen aufgrund einer gemäß Artikel 42
Absatz 1 Buchstabe c) veröffentlichten Bekanntmachung oder
einer Aufforderung durch den Auftraggeber gemäß Artikel 47
Absatz 5 führen, die, gerechnet ab dem Tag der Absendung
der Bekanntmachung oder der Aufforderung, kürzer ist als
15 Tage.

Beim nichtoffenen Verfahren und beim Verhandlungsverfahren
darf die Kumulierung der Verkürzungen gemäß den Absätzen 4,
5 und 6 keinesfalls zu einer Frist für den Eingang der Ange-
bote führen, die, gerechnet ab dem Tag der Aufforderung zur
Angebotsabgabe, kürzer ist als 10 Tage, es sei denn, es handelt
sich um eine gemäß Absatz 3 Buchstabe b) im gegenseitigen
Einvernehmen festgelegte Frist.

(9) Wurden, aus welchem Grund auch immer, die Verdin-
gungsunterlagen und die zusätzlichen Unterlagen oder Aus-
künfte, obwohl sie rechtzeitig angefordert wurden, nicht inner-
halb der in den Artikeln 46 und 47 festgesetzten Fristen
zugesandt bzw. erteilt oder können die Angebote nur nach
einer Ortsbesichtigung oder Einsichtnahme in zusätzliche
Unterlagen zu den Verdingungsunterlagen vor Ort erstellt wer-
den, so sind die Fristen für den Eingang der Angebote ange-
messen zu verlängern — es sei denn, es handelt sich um eine
gemäß Absatz 3 Buchstabe b) im gegenseitigen Einvernehmen
festgelegte Frist —, so dass alle betroffenen Wirtschaftsteilneh-
mer von allen für die Erstellung eines Angebots erforderlichen
Informationen Kenntnis nehmen können.

(10) Anhang XXII enthält eine Tabelle, in der die in diesem
Artikel festgelegten Fristen zusammengefasst sind.

Artikel 46

Offene Verfahren: Verdingungsunterlagen, zusätzliche
Unterlagen und Auskünfte

(1) Machen Auftraggeber bei offenen Verfahren nicht die
Verdingungsunterlagen und alle zusätzlichen Unterlagen auf
elektronischem Weg gemäß Artikel 45 Absatz 6 uneinge-
schränkt, unmittelbar und vollständig verfügbar, so werden die
Verdingungsunterlagen und zusätzlichen Unterlagen den Wirt-
schaftsteilnehmern binnen 6 Tagen nach Eingang des Antrags

zugesandt, sofern dieser Antrag rechtzeitig vor dem Fristende
für den Eingang der Angebote eingegangen ist.

(2) Zusätzliche Auskünfte zu den Verdingungsunterlagen
erteilen der Auftraggeber oder die zuständigen Stellen, sofern
sie rechtzeitig angefordert worden sind, spätestens sechs Tage
vor dem Fristende für den Eingang der Angebote.

Artikel 47

Aufforderung zur Angebotsabgabe oder zur Verhandlung

(1) Bei nichtoffenen Verfahren und bei Verhandlungsverfah-
ren fordert der Auftraggeber die ausgewählten Bewerber gleich-
zeitig schriftlich auf, ihre Angebote einzureichen oder zu
verhandeln. Die Aufforderung an die Bewerber enthält Folgen-
des:

— entweder eine Kopie der Verdingungsunterlagen und der
zusätzlichen Unterlagen,

— oder einen Hinweis auf den Zugang zu den im ersten
Gedankenstrich genannten Verdingungsunterlagen und die
zusätzlichen Unterlagen, wenn sie gemäß Artikel 45
Absatz 6 auf elektronischem Wege unmittelbar zugänglich
gemacht werden.

(2) Hält eine andere Einrichtung als der für das Vergabever-
fahren zuständige Auftraggeber die Verdingungsunterlagen
und/oder zusätzliche Unterlagen bereit, so werden die Anschrift
der Stelle, bei der diese Verdingungsunterlagen und zusätz-
lichen Unterlagen angefordert werden können, und gegebenen-
falls der Termin, bis zu dem sie angefordert werden können,
angegeben; ferner sind der Betrag und die Bedingungen für die
Zahlung des Betrags anzugeben, der für den Erhalt der Unter-
lagen zu entrichten ist. Die zuständigen Stellen schicken diese
Unterlagen den Wirtschaftsteilnehmern nach Erhalt der Anfrage
unverzüglich zu.

(3) Die zusätzlichen Informationen über die Verdingungs-
unterlagen bzw. die zusätzlichen Unterlagen werden vom Auf-
traggeber bzw. von den zuständigen Stellen spätestens sechs
Tage vor dem für die Einreichung von Angeboten festgelegten
Ausschlusstermin übermittelt, sofern die Anfrage rechtzeitig
eingegangen ist.

(4) Die Aufforderung zur Angebotsabgabe umfasst außer-
dem zumindest

a) gegebenenfalls den Tag, bis zu dem die zusätzlichen Unter-
lagen angefordert werden können, sowie den Betrag und die
Bedingungen für die Zahlung des Betrages, der für diese
Unterlagen zu entrichten ist;

b) den Tag, bis zu dem die Angebote eingehen müssen, die
Anschrift der Stelle, bei der sie einzureichen sind, sowie die
Sprache/Sprachen, in der/denen sie abzufassen sind;

c) einen Hinweis auf alle veröffentlichten Bekanntmachungen;

d) gegebenenfalls die Bezeichnung der beizufügenden Unterla-
gen;
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e) die Kriterien für die Zuschlagserteilung, wenn sie nicht in
der als Aufruf zum Wettbewerb verwendeten Bekanntma-
chung über das Bestehen eines Prüfungssystems enthalten
sind;

f) die relative Gewichtung der Zuschlagskriterien oder gege-
benenfalls die nach ihrer Bedeutung eingestufte Reihenfolge
dieser Kriterien, wenn diese Angaben nicht in der Bekannt-
machung, der Bekanntmachung über das Bestehen eines
Prüfungssystems oder in den Verdingungsunterlagen enthal-
ten sind.

(5) Erfolgt ein Aufruf zum Wettbewerb mittels einer regel-
mäßigen nichtverbindlichen Bekanntmachung, so fordert der
Auftraggeber später alle Bewerber auf, ihr Interesse auf der
Grundlage von genauen Angaben über den betreffenden Auf-
trag zu bestätigen, bevor mit der Auswahl der Bieter oder der
Teilnehmer an einer Verhandlung begonnen wird.

Diese Aufforderung umfasst zumindest folgende Angaben:

a) Art und Umfang, einschließlich aller Optionen auf zusätz-
liche Aufträge, und, sofern möglich, eine Einschätzung der
Frist für die Ausübung dieser Optionen; bei wiederkehren-
den Aufträgen Art und Umfang und, sofern möglich, das
voraussichtliche Datum der Veröffentlichung der Bekannt-
machungen zukünftiger Aufrufe zum Wettbewerb für die
Bauarbeiten, Lieferungen oder Dienstleistungen, die Gegen-
stand des Auftrags sein sollen;

b) Art des Verfahrens: nichtoffenes Verfahren oder Verhand-
lungsverfahren;

c) gegebenenfalls Zeitpunkt, zu dem die Lieferung bzw. die
Bauarbeiten oder Dienstleistungen beginnen bzw. abge-
schlossen werden;

d) Anschrift und letzter Tag für die Vorlage des Antrags auf
Aufforderung zur Angebotsabgabe sowie Sprache oder Spra-
chen, in der/denen die Angebote abzugeben sind;

e) Anschrift der Stelle, die den Zuschlag erteilt und die Aus-
künfte gibt, die für den Erhalt der Verdingungsunterlagen
und anderer Unterlagen notwendig sind;

f) alle wirtschaftlichen und technischen Anforderungen,
finanziellen Garantien und Angaben, die von den Wirt-
schaftsteilnehmern verlangt werden;

g) Höhe und Zahlungsbedingungen der für die Vergabeunterla-
gen zu entrichtenden Beträge;

h) Art des Auftrags, der Gegenstand der Ausschreibung ist:
Kauf, Leasing, Miete oder Mietkauf oder eine Kombination
dieser Arten und

i) die Zuschlagskriterien sowie deren relative Gewichtung oder
gegebenenfalls die nach ihrer Bedeutung eingestufte Reihen-
folge dieser Kriterien, wenn diese Angaben nicht in der
Bekanntmachung oder in den Verdingungsunterlagen oder
in der Aufforderung zur Abgabe eines Angebots oder zu
Verhandlungen enthalten sind.

Abschni t t 3

Mitteilungen

Artikel 48

Bestimmungen über Mitteilungen

(1) Jede Mitteilung sowie jede in diesem Titel genannte
Übermittlung von Informationen kann nach Wahl des Auftrag-
gebers per Post, per Fax, auf elektronischem Wege gemäß den
Absätzen 4 und 5, auf telefonischem Wege in den in Absatz 6
genannten Fällen und unter den dort aufgeführten Bedingungen
oder durch eine Kombination dieser Kommunikationsmittel
erfolgen.

(2) Das gewählte Kommunikationsmittel muss allgemein ver-
fügbar sein, so dass der Zugang der Wirtschaftsteilnehmer zum
Vergabeverfahren nicht beschränkt wird.

(3) Bei der Mitteilung bzw. bei Austausch und Speicherung
von Informationen sind die Vollständigkeit der Daten sowie die
Vertraulichkeit der Angebote und der Anträge auf Teilnahme
zu gewährleisten; der Auftraggeber darf vom Inhalt der Ange-
bote und der Anträge auf Teilnahme erst nach Ablauf der Frist
für ihre Einreichung Kenntnis nehmen.

(4) Die für die elektronische Übermittlung zu verwendenden
Vorrichtungen und ihre technischen Merkmale dürfen keinen
diskriminierenden Charakter haben und müssen allgemein zu-
gänglich sowie mit den allgemein verbreiteten Erzeugnissen der
Informations- und Kommunikationstechnologie kompatibel
sein.

(5) Für die Übermittlung und die Vorrichtungen für den
elektronischen Eingang der Angebote sowie für die Vorrichtun-
gen für den elektronischen Eingang der Anträge auf Teilnahme
gelten die folgenden Bestimmungen:

a) Die Informationen über die Spezifikationen, die für die
elektronische Übermittlung der Angebote und Anträge auf
Teilnahme erforderlich sind, einschließlich Verschlüsselung,
müssen den interessierten Parteien zugänglich sein. Außer-
dem müssen die Vorrichtungen, die für den elektronischen
Eingang der Angebote und Anträge auf Teilnahme verwen-
det werden, den Anforderungen des Anhangs XXIV genü-
gen.

b) Die Mitgliedstaaten können unter Beachtung des Artikels 5
der Richtlinie 1999/93/EG verlangen, dass elektronisch
übermittelte Angebote mit einer fortgeschrittenen elektro-
nischen Signatur gemäß Artikel 5 Absatz 1 der genannten
Richtlinie zu versehen sind.

c) Die Mitgliedstaaten können Systeme der freiwilligen Akkre-
ditierung einführen oder beibehalten, die zu einem verbes-
serten Angebot von Zertifizierungsdiensten für diese
Vorrichtungen führen sollen.

d) Bieter und Bewerber sind verpflichtet, vor Ablauf der vor-
geschriebenen Frist für die Vorlage der Angebote und
Anträge auf Teilnahme die in Artikel 52 Absatz 2, Artikel
52 Absatz 3, Artikel 53 und Artikel 54 genannten Unter-
lagen, Bescheinigungen und Erklärungen einzureichen, wenn
diese nicht auf elektronischem Wege verfügbar sind.
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(6) Folgende Bestimmungen gelten für die Übermittlung der
Anträge auf Teilnahme:

a) Anträge auf Teilnahme am Vergabeverfahren können schrift-
lich oder fernmündlich gestellt werden.

b) Werden Anträge auf Teilnahme fernmündlich gestellt, sind
diese vor Ablauf der Frist für den Eingang der Anträge
schriftlich zu bestätigen.

c) Die Auftraggeber können verlangen, dass per Fax gestellte
Anträge auf Teilnahme auf dem Postweg oder auf elektro-
nischem Wege bestätigt werden, damit ein gesetzlich gülti-
ger Nachweis vorliegt. Eine solche Anforderung ist, zusam-
men mit der Frist für die Übermittlung der Bestätigung per
Post oder auf elektronischem Wege, vom Auftraggeber in
der als Aufruf zum Wettbewerb verwendeten Bekanntma-
chung oder in der Aufforderung gemäß Artikel 47 Absatz 5
anzugeben.

Artikel 49

Unterrichtung der Prüfungsantragsteller, Bewerber und
Bieter

(1) Die Auftraggeber informieren die beteiligten Wirtschafts-
teilnehmer schnellstmöglich, auf Antrag auch schriftlich, über
ihre Entscheidungen über den Abschluss einer Rahmen-
vereinbarung, die Zuschlagserteilung oder die Zulassung zur
Teilnahme an einem dynamischen Beschaffungssystem, ein-
schließlich der Gründe, aus denen beschlossen wurde, auf den
Abschluss einer Rahmenvereinbarung oder die Vergabe eines
als Aufruf zum Wettbewerb dienenden Auftrags zu verzichten
oder das Verfahren erneut einzuleiten bzw. kein dynamisches
Beschaffungssystem einzurichten.

(2) Auf Verlangen der betroffenen Partei unterrichtet der
Auftraggeber unverzüglich

— jeden nicht erfolgreichen Bewerber über die Gründe für die
Ablehnung seiner Bewerbung,

— jeden nicht berücksichtigten Bieter über die Gründe für die
Ablehnung seines Angebots; dazu gehört in den Fällen
nach Artikel 34 Absätze 4 und 5 auch eine Unterrichtung
über die Gründe für seine Entscheidung, dass keine Gleich-
wertigkeit vorliegt oder dass die Bauarbeiten, Lieferungen
oder Dienstleistungen nicht den Leistungs- oder
Funktionsanforderungen entsprechen,

— jeden Bieter, der ein ordnungsgemäßes Angebot eingereicht
hat, über die Merkmale und Vorteile des ausgewählten
Angebots sowie über den Namen des Zuschlagsempfängers
oder der Parteien der Rahmenvereinbarung.

Der Beantwortungszeitraum darf eine Frist von 15 Tagen ab
Eingang der schriftlichen Anfrage auf keinen Fall überschreiten.

Die Auftraggeber können jedoch beschließen, bestimmte in
Absatz 1 genannte Angaben über die Zuschlagserteilung oder
den Abschluss von Rahmenvereinbarungen bzw. die Zulassung
zur Teilnahme an einem dynamischen Beschaffungssystem
nicht mitzuteilen, wenn die Offenlegung dieser Angaben den
Gesetzesvollzug behindern, in sonstiger Weise dem öffentlichen

Interesse zuwiderlaufen, die berechtigten geschäftlichen Interes-
sen öffentlicher oder privater Wirtschaftsteilnehmer — ein-
schließlich der Interessen des Wirtschaftsteilnehmers, dem der
Auftrag erteilt wurde — schädigen oder den lauteren Wett-
bewerb zwischen ihnen beeinträchtigen würde.

(3) Die Auftraggeber, die ein Prüfungssystem einrichten und
verwalten, unterrichten die Antragsteller innerhalb einer Frist
von sechs Monaten über die Entscheidung, die sie zur Qualifi-
kation der Antragsteller getroffen haben.

Kann die Entscheidung über die Qualifikation nicht innerhalb
von vier Monaten nach Eingang eines Prüfungsantrags getroffen
werden, so hat der Auftraggeber dem Antragsteller spätestens
2 Monate nach Eingang des Antrags die Gründe für eine
längere Bearbeitungszeit mitzuteilen und anzugeben, wann
über die Annahme oder die Ablehnung seines Antrags ent-
schieden wird.

(4) Negative Entscheidungen über die Qualifikation werden
den Antragstellern schnellstmöglich, in jedem Falle aber inner-
halb von höchstens fünfzehn Tagen nach der Entscheidung,
unter Angabe von Gründen mitgeteilt. Die Gründe müssen
sich auf die in Artikel 53 Absatz 2 genannten Prüfungskrite-
rien beziehen.

(5) Auftraggeber, die ein Prüfungssystem einrichten oder
verwalten, dürfen einem Wirtschaftsteilnehmer die Qualifika-
tion nur aus Gründen aberkennen, die auf den in Artikel 53
Absatz 2 genannten Zuschlagskriterien beruhen. Die beabsich-
tigte Aberkennung der Qualifikation muss dem betreffenden
Wirtschaftsteilnehmer mindestens 15 Tage vor dem für die
Aberkennung der Qualifikation vorgesehenen Termin schriftlich
unter Angabe der Gründe hierfür mitgeteilt werden.

Artikel 50

Aufbewahrung der Unterlagen über vergebene Aufträge

(1) Die Auftraggeber bewahren sachdienliche Unterlagen
über jeden Auftrag auf, die es ihnen zu einem späteren Zeit-
punkt ermöglichen, Entscheidungen zu begründen, die Folgen-
des betreffen:

a) Qualifikation und Auswahl der Wirtschaftsteilnehmer sowie
Zuschlagserteilung,

b) Rückgriff auf Verfahren ohne vorherigen Aufruf zum Wett-
bewerb gemäß Artikel 40 Absatz 3,

c) Nichtanwendung der Kapitel III bis VI dieses Titels aufgrund
der Ausnahmebestimmungen von Titel I Kapitel II und von
Kapitel II des vorliegenden Titels.

Die Auftraggeber treffen geeignete Maßnahmen, um den Ablauf
der mit elektronischen Mitteln durchgeführten Vergabeverfah-
ren zu dokumentieren.

(2) Die Unterlagen müssen mindestens 4 Jahre lang ab der
Zuschlagserteilung aufbewahrt werden, damit der Auftraggeber
der Kommission in dieser Zeit auf Anfrage die erforderlichen
Auskünfte erteilen kann.
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KAPITEL VII

Ablauf des Verfahrens

Artikel 51

Allgemeine Bestimmungen

(1) Die Auswahl der Bewerber in den Vergabeverfahren ist
wie folgt geregelt:

a) Haben die Auftraggeber gemäß Artikel 54 Absätze 1, 2
oder 4 Regeln und Kriterien für den Ausschluss von Bietern
oder Bewerbern aufgestellt, so schließen sie Wirtschaftsteil-
nehmer, die diese Regeln und Kriterien erfüllen, aus.

b) Die Auftraggeber wählen Bieter und Bewerber nach den
gemäß Artikel 54 festgelegten objektiven Regeln und Krite-
rien aus.

c) In nichtoffenen Verfahren und in Verhandlungsverfahren mit
einem Aufruf zum Wettbewerb verringern die Auftraggeber
gegebenenfalls nach Artikel 54 die Zahl der gemäß den
Buchstaben a) und b) ausgewählten Bewerber.

(2) Erfolgt der Aufruf zum Wettbewerb durch eine Bekannt-
machung über das Bestehen eines Prüfungssystems und zum
Zwecke der Auswahl von Bewerbern in Vergabeverfahren
Einzelaufträge, die Gegenstand des Aufrufs zum Wettbewerb
sind, so gilt Folgendes:

a) Die Auftraggeber prüfen die Wirtschaftsteilnehmer gemäß
Artikel 53.

b) Sie wenden die Bestimmungen des Absatzes 1, die für
nichtoffene Verfahren oder Verhandlungsverfahren relevant
sind, auf die geprüften Wirtschaftsteilnehmer an.

(3) Die Auftraggeber prüfen die Übereinstimmung der von
den ausgewählten Bietern vorgelegten Angebote mit den für sie
geltenden Vorschriften und Anforderungen und vergeben den
Auftrag nach den Kriterien der Artikel 55 und 57.

Abschni t t 1

Prüfung und qualitative Auswahl

Artikel 52

Gegenseitige Anerkennung im Zusammenhang mit admi-
nistrativen, technischen oder finanziellen Bedingungen
sowie betreffend Zertifikate, Nachweise und Prüfbeschei-

nigungen

(1) Bei der Auswahl der Teilnehmer an einem nichtoffenen
Verfahren oder einem Verhandlungsverfahren dürfen die Auf-
traggeber mit ihrer Entscheidung über die Qualifikation sowie
bei der Überarbeitung der Kriterien und Regeln nicht

a) bestimmten Wirtschaftsteilnehmern administrative, techni-
sche oder finanzielle Verpflichtungen auferlegen, die sie
anderen nicht auferlegt hätten,

b) Prüfungen oder Nachweise verlangen, die sich mit bereits
vorliegenden objektiven Nachweisen überschneiden.

(2) Verlangen Auftraggeber zum Nachweis dafür, dass der
Wirtschaftsteilnehmer bestimmte Qualitätssicherungsnormen
erfüllt, die Vorlage von Bescheinigungen unabhängiger Stellen,
so nehmen sie auf Qualitätssicherungsverfahren Bezug, die den
einschlägigen europäischen Normen genügen und von ent-
sprechenden Stellen gemäß den europäischen Zertifizierungs-
normen zertifiziert sind.

Die Auftraggeber erkennen gleichwertige Bescheinigungen von
Stellen aus anderen Mitgliedstaaten an. Sie erkennen auch
andere Nachweise für gleichwertige Qualitäts-
sicherungsmaßnahmen von den Wirtschaftsteilnehmern an.

(3) Bei Bau- und Dienstleistungsaufträgen können die Auf-
traggeber zur Überprüfung der technischen Leistungsfähigkeit
des Wirtschaftsteilnehmers in bestimmten Fällen einen Hinweis
auf die Umweltmanagementmaßnahmen verlangen, die der
Wirtschaftsteilnehmer bei der Ausführung des Auftrags anwen-
den kann. Verlangen die Auftraggeber zum Nachweis dafür,
dass der Wirtschaftsteilnehmer bestimmte Normen für das
Umweltmanagement erfüllt, die Vorlage von Bescheinigungen
unabhängiger Stellen, so nehmen sie auf das EMAS oder auf
Normen für das Umweltmanagement Bezug, die auf den ein-
schlägigen europäischen oder internationalen Normen beruhen
und von entsprechenden Stellen gemäß dem Gemeinschafts-
recht oder gemäß einschlägigen europäischen oder internatio-
nalen Zertifizierungsnormen zertifiziert sind.

Die Auftraggeber erkennen gleichwertige Bescheinigungen von
Stellen aus anderen Mitgliedstaaten an. Daneben erkennen sie
auch andere Nachweise über gleichwertige Qualitäts-
sicherungsmaßnahmen von den Wirtschaftsteilnehmern an.

Artikel 53

Prüfungssysteme

(1) Auftraggeber, die dies wünschen, können ein Prüfungs-
system für Wirtschaftsteilnehmer einrichten und verwalten.

Auftraggeber, die ein Prüfungssystem einrichten oder verwalten,
stellen sicher, dass die Wirtschaftsteilnehmer jederzeit eine
Prüfung verlangen können.

(2) Das System nach Absatz 1 kann verschiedene Prüfungs-
stufen umfassen.

Es wird auf der Grundlage objektiver Prüfkriterien und -regeln
gehandhabt, die von dem Auftraggeber aufgestellt werden.

Umfassen diese Kriterien und Regeln technische Spezifikatio-
nen, kommt Artikel 34 zur Anwendung. Diese Kriterien und
Regeln können bei Bedarf aktualisiert werden.

(3) Die in Absatz 2 genannten Prüfkriterien und -regeln
können auch die in Artikel 45 der Richtlinie 2004/18/EG
aufgeführten Ausschlusskriterien gemäß den darin genannten
Bedingungen beinhalten.
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Handelt es sich um einen Auftraggeber im Sinne von Artikel 2
Absatz 1 Buchstabe a), umfassen diese Kriterien und Regeln die
in Artikel 45 Absatz 1 der Richtlinie 2004/18/EG genannten
Ausschlusskriterien.

(4) Enthalten die in Absatz 2 genannten Prüfungskriterien
und ‑regeln Anforderungen an die wirtschaftliche und finan-
zielle Leistungsfähigkeit des Wirtschaftsteilnehmers, kann sich
dieser gegebenenfalls auf die Leistungsfähigkeit anderer Unter-
nehmen stützen, unabhängig von dem Rechtsverhältnis, in dem
er zu diesen Unternehmen steht. In diesem Fall muss er dem
Auftraggeber nachweisen, dass er während der gesamten Gül-
tigkeit des Prüfungssystems über diese Ressourcen verfügt, bei-
spielsweise durch eine entsprechende Verpflichtungserklärung
dieser Unternehmen.

Unter denselben Bedingungen kann sich auch eine in Artikel 11
genannte Gruppe von Wirtschaftsteilnehmern auf die Fähigkei-
ten der einzelnen Mitglieder der Gruppe oder anderer Unter-
nehmen stützen.

(5) Umfassen die in Absatz 2 genannten Prüfungskriterien
und -regeln Anforderungen an die technischen und/oder beruf-
lichen Fähigkeiten des Wirtschaftsteilnehmers, so kann sich
dieser gegebenenfalls auf die Kapazitäten anderer Unternehmen
stützen, unabhängig von dem Rechtsverhältnis, in dem er zu
diesen Unternehmen steht. In diesem Fall muss er dem Auf-
traggeber nachweisen, dass er während der gesamten Gültigkeit
des Prüfungssystems über diese Ressourcen verfügt, beispiels-
weise durch eine entsprechende Verpflichtungserklärung dieser
Unternehmen, dem Wirtschaftsteilnehmer die erforderlichen
Ressourcen zur Verfügung zu stellen.

Unter denselben Bedingungen kann sich auch eine in Artikel 11
genannte Gruppe von Wirtschaftsteilnehmern auf die Kapazitä-
ten der einzelnen Mitglieder der Gruppe oder anderer Unter-
nehmen stützen.

(6) Die Prüfungskriterien und -regeln nach Absatz 2 werden
interessierten Wirtschaftsteilnehmern auf Antrag zur Verfügung
gestellt. Die Überarbeitung dieser Kriterien und Regeln wird
interessierten Wirtschaftsteilnehmern mitgeteilt.

Entspricht das Prüfungssystem bestimmter anderer Auftragge-
ber oder Stellen nach Ansicht eines Auftraggebers dessen
Anforderungen, so teilt er den interessierten Wirtschaftsteilneh-
mern die Namen dieser dritten Auftraggeber oder Stellen mit.

(7) Es wird ein Verzeichnis der geprüften Wirtschaftsteilneh-
mer geführt; es kann in Kategorien nach Auftragsarten, für
deren Durchführung die Prüfung Gültigkeit hat, aufgegliedert
werden.

(8) Wenn Auftraggeber ein Prüfungssystem einrichten oder
verwalten, müssen sie insbesondere die Bestimmungen des
Artikels 41 Absatz 3 (Bekanntmachungen über das Bestehen
eines Prüfungssystems), des Artikels 49 Absätze 3, 4 und 5
(Unterrichtung der die Prüfung beantragenden Wirtschaftsteil-
nehmer), des Artikels 51 Absatz 2 (Auswahl der Bewerber,
wenn ein Aufruf zum Wettbewerb durch eine Bekanntmachung
über das Bestehen eines Prüfungssystems erfolgt) sowie des

Artikels 52 (gegenseitige Anerkennung im Zusammenhang mit
administrativen, technischen oder finanziellen Bedingungen
sowie betreffend Zertifikate, Nachweise und Prüfbescheinigun-
gen) einhalten.

(9) Erfolgt ein Aufruf zum Wettbewerb durch Veröffentli-
chung einer Bekanntmachung über das Bestehen eines Prü-
fungssystems, so werden die Bieter in einem nichtoffenen Ver-
fahren oder die Teilnehmer an einem Verhandlungsverfahren
unter den Bewerbern ausgewählt, die sich im Rahmen eines
solchen Systems qualifiziert haben.

Artikel 54

Eignungskriterien

(1) Auftraggeber, die die Eignungskriterien in einem offenen
Verfahren festlegen, müssen dies entsprechend den objektiven
Kriterien und Regeln tun, die den interessierten Wirtschaftsteil-
nehmern zugänglich sind.

(2) Auftraggeber, die die Bewerber für die Teilnahme an
einem nichtoffenen Verfahren oder an einem Verhandlungsver-
fahren auswählen, richten sich dabei nach den objektiven
Regeln und Kriterien, die sie festgelegt haben und die den
interessierten Wirtschaftsteilnehmern zugänglich sind.

(3) In nichtoffenen Verfahren und in Verhandlungsverfahren
können sich die Kriterien auf die objektive Notwendigkeit des
Auftraggebers gründen, die Zahl der Bewerber so weit zu
verringern, dass ein angemessenes Verhältnis zwischen den
Besonderheiten des Vergabeverfahrens und den zu seiner
Durchführung erforderlichen Ressourcen sichergestellt ist. Es
sind jedoch so viele Bewerber zu berücksichtigen, dass ein
angemessener Wettbewerb gewährleistet ist.

(4) Die in den Absätzen 1 und 2 genannten Kriterien
können die in Artikel 45 der Richtlinie 2004/18/EG genannten
Ausschlussgründe gemäß den darin genannten Bedingungen
umfassen.

Handelt es sich bei dem Auftraggeber um einen öffentlichen
Auftraggeber im Sinne von Artikel 2 Absatz 1 Buchstabe a), so
umfassen die in den Absätzen 1 und 2 dieses Artikels
genannten Kriterien die in Artikel 45 Absatz 1 der
Richtlinie 2004/18/EG aufgeführten Ausschlusskriterien.

(5) Umfassen die in Absatz 1 und 2 genannten Kriterien
Anforderungen an die wirtschaftliche und finanzielle Leistungs-
fähigkeit des Wirtschaftsteilnehmers, kann sich dieser
gegebenenfalls und bei einem bestimmten Auftrag auf die
Kapazitäten anderer Unternehmen stützen, unabhängig von
dem Rechtsverhältnis, in dem er zu diesen Unternehmen steht.
In diesem Fall weist er dem Auftraggeber nach, dass er über
die notwendigen Ressourcen verfügt, beispielsweise durch eine
entsprechende Verpflichtungserklärung dieser Unternehmen.

Unter denselben Bedingungen kann sich auch eine in Artikel 11
genannte Gruppe von Wirtschaftsteilnehmern auf die Kapazitä-
ten der einzelnen Mitglieder der Gruppe oder anderer Unter-
nehmen stützen.
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(6) Umfassen die in Absatz 2 genannten Kriterien und
Regeln Anforderungen an die technischen und/oder beruflichen
Fähigkeiten des Wirtschaftsteilnehmers, kann er sich
gegebenenfalls auf die Kapazitäten anderer Unternehmen stüt-
zen, unabhängig von dem Rechtsverhältnis, in dem er zu
diesen Unternehmen steht. In diesem Fall muss er dem Auf-
traggeber nachweisen, dass er über die notwendigen Mittel
verfügt, beispielsweise durch eine entsprechende Verpflich-
tungserklärung dieser Unternehmen.

Unter denselben Bedingungen kann sich auch eine in Artikel 11
genannte Gruppe von Wirtschaftsteilnehmern auf die Kapazitä-
ten der einzelnen Mitglieder der Gruppe oder anderer Unter-
nehmen stützen.

Abschni t t 2

Zuschlagserteilung

Artikel 55

Zuschlagskriterien

(1) Unbeschadet nationaler Rechts- und Verwaltungsvor-
schriften über die Vergütung bestimmter Dienstleistungen sind
die für die Zuschlagserteilung maßgebenden Kriterien

a) entweder, wenn der Zuschlag auf das aus Sicht des Auftrag-
gebers wirtschaftlich günstigste Angebot erfolgt, verschie-
dene mit dem Auftragsgegenstand zusammenhängende Kri-
terien wie: Lieferfrist bzw. Ausführungsdauer, Betriebskosten,
Rentabilität, Qualität, Ästhetik und Zweckmäßigkeit,
Umwelteigenschaften, technischer Wert, Kundendienst und
technische Hilfe, Zusagen hinsichtlich der Ersatzteile, Ver-
sorgungssicherheit, Preis, oder

b) ausschließlich der niedrigste Preis.

(2) Unbeschadet des Unterabsatzes 3 gibt der Auftraggeber
im Fall von Absatz 1 Buchstabe a) an, wie er die einzelnen
Kriterien gewichtet, die er ausgewählt hat, um das wirtschaft-
lich günstigste Angebot zu ermitteln.

Diese Gewichtung kann mittels einer Marge angegeben werden,
deren größte Bandbreite angemessen sein muss.

Kann nach Ansicht des Auftraggebers die Gewichtung aus
nachvollziehbaren Gründen nicht angegeben werden, so gibt
der Auftraggeber die Kriterien in der absteigenden Reihenfolge
ihrer Bedeutung an.

Die relative Gewichtung oder die nach der Bedeutung einge-
stufte Reihenfolge der Kriterien wird — soweit erforderlich —

in der als Aufruf zum Wettbewerb verwendeten Bekanntma-
chung, in der Aufforderung zur Interessensbestätigung gemäß
Artikel 47 Absatz 5, in der Aufforderung zur Angebotsabgabe
oder zur Verhandlung oder in den Verdingungsunterlagen
angegeben.

Artikel 56

Durchführung von elektronischen Auktionen

(1) Die Mitgliedstaaten können vorschreiben, dass die Auf-
traggeber elektronische Auktionen durchführen dürfen.

(2) Bei der Verwendung des offenen und nichtoffenen Ver-
fahrens sowie des Verhandlungsverfahrens mit vorherigem Auf-
ruf zum Wettbewerb kann der Auftraggeber beschließen, dass
der Vergabe eines Auftrags eine elektronische Auktion voraus-
geht, sofern die Spezifikationen des Auftrags hinreichend prä-
zise beschrieben werden können.

Eine elektronische Auktion kann unter den gleichen Bedingun-
gen bei einem Aufruf zum Wettbewerb für die im Rahmen des
in Artikel 15 genannten dynamischen Beschaffungssystems zu
vergebenden Aufträge durchgeführt werden.

Die elektronische Auktion erstreckt sich

a) entweder allein auf die Preise, wenn der Zuschlag für den
Auftrag zum niedrigsten Preis erteilt wird,

b) oder auf die Preise und/oder die Auftragswerte der in den
Verdingungsunterlagen genannten Angebotskomponenten,
wenn das wirtschaftlich günstigste Angebot den Zuschlag
für den Auftrag erhält.

(3) Ein Auftraggeber, der die Durchführung einer elektro-
nischen Auktion beschließt, weist in der als Aufruf zum Wett-
bewerb verwendeten Bekanntmachung darauf hin.

Die Verdingungsunterlagen enthalten unter anderem folgende
Einzelheiten:

a) die Komponenten, deren Auftragswerte Gegenstand der
elektronischen Auktion sein werden, sofern diese Kompo-
nenten in der Weise quantifizierbar sind, dass sie in Ziffern
oder in Prozentangaben ausgedrückt werden können;

b) gegebenenfalls die Obergrenzen der Auftragswerte, die
unterbreitet werden können, wie sie sich aus den Spezifika-
tionen des Auftragsgegenstandes ergeben;

c) die Informationen, die den Bietern im Laufe der elektro-
nischen Auktion zur Verfügung gestellt werden, sowie gege-
benenfalls den Termin, an dem sie ihnen zur Verfügung
gestellt werden;

d) die relevanten Angaben zum Ablauf der elektronischen
Auktion;

e) die Bedingungen, unter denen die Bieter Gebote abgeben
können, und insbesondere die Mindestabstände, die bei
Abgabe dieser Geboten gegebenenfalls einzuhalten sind;

f) die relevanten Angaben zu der verwendeten elektronischen
Vorrichtung und zu den technischen Modalitäten und Merk-
malen der Anschlussverbindung.

(4) Vor der Durchführung der elektronischen Auktion neh-
men die Auftraggeber anhand des bzw. der Zuschlagskriterien
und der dafür festgelegten Gewichtung eine erste vollständige
Evaluierung der Angebote vor.
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Alle Bieter, die zulässige Angebote unterbreitet haben, werden
zur gleichen Zeit auf elektronischem Wege aufgefordert, neue
Preise und/oder Auftragswerte vorzulegen; die Aufforderung
enthält sämtliche relevanten Angaben betreffend die indivi-
duelle Verbindung zur verwendeten elektronischen Vorrichtung
sowie das Datum und die Uhrzeit des Beginns der elektro-
nischen Auktion. Die elektronische Auktion kann mehrere auf-
einander folgende Phasen umfassen. Sie darf frühestens zwei
Arbeitstage nach der Versendung der Aufforderungen beginnen.

(5) Erfolgt der Zuschlag auf das wirtschaftlich günstigste
Angebot, so wird der Aufforderung das Ergebnis der vollstän-
digen Bewertung des jeweiligen Angebots, die entsprechend der
Gewichtung nach Artikel 55 Absatz 2 Unterabsatz 1 durchge-
führt wurde, beigefügt.

In der Aufforderung ist ebenfalls die mathematische Formel
vermerkt, nach der bei der elektronischen Auktion die auto-
matische Neuordnung entsprechend den vorgelegten neuen
Preisen und/oder den neuen Werten vorgenommen wird. Aus
dieser Formel geht auch die Gewichtung aller Kriterien für die
Ermittlung des wirtschaftlich günstigsten Angebots hervor, so
wie sie in der Bekanntmachung, die als Aufruf zum Wett-
bewerb dient, oder in den Verdingungsunterlagen angegeben
ist; zu diesem Zweck werden etwaige Margen durch einen im
Voraus festgelegten Wert ausgedrückt.

Sind Varianten zulässig, so muss für jede einzelne Variante
getrennt eine Formel angegeben werden.

(6) Die Auftraggeber übermitteln allen Bietern im Laufe
einer jeden Phase der elektronischen Auktion ständig und
unverzüglich die Informationen, die erforderlich sind, damit
den Bietern jederzeit ihr jeweiliger Rang bekannt ist; sie
können ferner zusätzliche Informationen zu anderen vorgeleg-
ten Preisen oder Werten übermitteln, sofern dies in den Ver-
dingungsunterlagen angegeben ist; darüber hinaus können sie
jederzeit die Zahl der Teilnehmer an der Phase der Auktion
bekannt geben; sie dürfen jedoch keinesfalls während der
Phasen der elektronischen Auktion die Identität der Bieter
bekannt geben.

(7) Die Auftraggeber schließen die elektronische Auktion
nach einem oder mehreren der folgenden Verfahren ab:

a) sie geben in der Aufforderung zur Teilnahme an der Auk-
tion das Datum und die Uhrzeit an, die von vornherein
festgelegt wurden;

b) sie schließen das Verfahren ab, wenn Preise oder neuen
Werte mehr eingehen, die den Anforderungen an die Min-
destabstände gerecht werden. In diesem Falle geben die
Auftraggeber in der Aufforderung zur Teilnahme an der
Auktion die Frist an, die sie ab dem Erhalt der letzten
Vorlage bis zum Abschluss der elektronischen Auktion ver-
streichen lassen;

c) sie schließen das Verfahren ab, wenn die Auktionsphasen in
der Anzahl, die in der Aufforderung zur Teilnahme an der
Auktion angegeben war, durchgeführt wurden.

Wenn die Auftraggeber beschlossen haben, die elektronische
Auktion gemäß Buchstabe c), gegebenenfalls kombiniert mit
dem Verfahren nach Buchstabe b), abzuschließen, wird in der
Aufforderung zur Teilnahme an der Auktion der Zeitplan für
jede Auktionsphase angegeben.

(8) Nach Abschluss der elektronischen Auktion vergeben die
Auftraggeber den Auftrag gemäß Artikel 55 entsprechend den
Ergebnissen der elektronischen Auktion.

(9) Auftraggeber dürfen nicht missbräuchlich oder dergestalt
elektronische Auktionen durchführen, dass der Wettbewerb
ausgeschaltet, eingeschränkt oder verfälscht wird, oder derge-
stalt, dass der Auftragsgegenstand, wie er im Zuge der Ver-
öffentlichung der Bekanntmachung ausgeschrieben und in den
Verdingungsunterlagen definiert worden ist, verändert wird.

Artikel 57

Ungewöhnlich niedrige Angebote

(1) Erscheinen im Fall eines bestimmten Auftrags Angebote
im Verhältnis zur Leistung ungewöhnlich niedrig, so muss der
Auftraggeber vor Ablehnung dieser Angebote schriftlich Auf-
klärung über die Bestandteile des Angebots verlangen, wo er
dies für angezeigt hält.

Die betreffenden Erläuterungen können insbesondere Folgendes
betreffen:

a) die Wirtschaftlichkeit des Fertigungsverfahrens, der Erbrin-
gung der Dienstleistung oder des Bauverfahrens,

b) die technischen Lösungen und/oder außergewöhnlich güns-
tigen Bedingungen, über die der Bieter bei der Lieferung der
Waren, der Erbringung der Dienstleistung oder der Durch-
führung der Bauleistungen verfügt,

c) die Originalität der vom Bieter angebotenen Lieferungen,
Dienstleistungen oder Bauleistungen,

d) die Einhaltung der Vorschriften über Arbeitsschutz und
Arbeitsbedingungen, die am Ort der Lieferung, Dienstleis-
tung oder Bauleistungen gelten,

e) die etwaige Gewährung einer staatlichen Beihilfe an den
Bieter.

(2) Der Auftraggeber prüft die betreffende Zusammenset-
zung und berücksichtigt dabei die gelieferten Nachweise, indem
er mit dem Bieter Rücksprache hält.

(3) Stellt der Auftraggeber fest, dass ein Angebot ungewöhn-
lich niedrig ist, weil der Bieter eine staatliche Beihilfe erhalten
hat, so darf er das Angebot allein aus diesem Grund nur nach
Rücksprache mit dem Bieter ablehnen, sofern dieser binnen
einer von dem Auftraggeber festzulegenden ausreichenden Frist
nicht nachweisen kann, dass die betreffende Beihilfe rechtmäßig
gewährt wurde. Lehnt der Auftraggeber ein Angebot unter
diesen Umständen ab, so teilt er dies der Kommission mit.
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Abschni t t 3

Angebote, die Erzeugnisse aus Drittländern und Beziehungen
mit diesen umfassen

Artikel 58

Angebote, die Erzeugnisse aus Drittländern umfassen

(1) Dieser Artikel gilt für Angebote, die Erzeugnisse mit
Ursprung in Drittländern umfassen, mit denen die Gemein-
schaft keine Übereinkunft in einem multilateralen oder bilate-
ralen Rahmen geschlossen hat, durch die ein tatsächlicher
Zugang der Unternehmen der Gemeinschaft zu den Märkten
dieser Drittländer unter vergleichbaren Bedingungen gewährleis-
tet wird. Er gilt unbeschadet der Verpflichtungen der Gemein-
schaft oder ihrer Mitgliedstaaten gegenüber Drittländern.

(2) Ein im Hinblick auf die Vergabe eines Lieferauftrages
eingereichtes Angebot kann zurückgewiesen werden, wenn der
gemäß der Verordnung (EWG) Nr. 2913/92 des Rates vom
12. Oktober 1992 zur Festlegung des Zollkodex der Gemein-
schaften (1) bestimmte Anteil der Erzeugnisse mit Ursprung in
Drittländern mehr als 50 % des Gesamtwertes der in dem
Angebot enthaltenen Erzeugnisse beträgt. Im Sinne dieses
Artikels gilt Software, die in der Ausstattung für Tele-
kommunikationsnetze verwendet wird, als Erzeugnis.

(3) Sind zwei oder mehrere Angebote gemäß den in Arti-
kel 55 aufgestellten Zuschlagskriterien gleichwertig, so ist vor-
behaltlich des Unterabsatzes 2 das Angebot zu bevorzugen, das
gemäß Absatz 2 nicht zurückgewiesen werden kann. Die Preise
solcher Angebote gelten im Sinne dieses Artikels als gleich-
wertig, sofern sie um nicht mehr als 3 % voneinander abwei-
chen.

Ein Angebot ist jedoch dann nicht gemäß Unterabsatz 1 zu
bevorzugen, wenn seine Annahme den Auftraggeber zum
Erwerb von Ausrüstungen zwingen würde, die andere techni-
sche Merkmale als bereits genutzte Ausrüstungen haben und
dies zu Inkompatibilität oder technischen Schwierigkeiten bei
Betrieb und Wartung oder zu unverhältnismäßigen Kosten
führen würde.

(4) Im Sinne dieses Artikels werden bei der Bestimmung des
Anteils der aus Drittländern stammenden Erzeugnisse gemäß
Absatz 2 diejenigen Drittländer nicht berücksichtigt, auf die der
Geltungsbereich dieser Richtlinie durch einen Beschluss des
Rates gemäß Absatz 1 ausgedehnt worden ist.

(5) Die Kommission unterbreitet dem Rat — erstmalig im
zweiten Halbjahr des ersten Jahres nach Inkrafttreten dieser
Richtlinie — einen jährlichen Bericht über die Fortschritte bei
den multilateralen bzw. bilateralen Verhandlungen über den
Zugang von Unternehmen der Gemeinschaft zu den Märkten
von Drittländern in den unter diese Richtlinie fallenden Berei-
chen, über alle durch diese Verhandlungen erzielten Ergebnisse

sowie über die tatsächliche Anwendung aller geschlossenen
Übereinkünfte.

Ausgehend von diesen Entwicklungen kann der Rat diesen
Artikel auf Vorschlag der Kommission mit qualifizierter Mehr-
heit ändern.

Artikel 59

Beziehungen zu Drittländern im Bereich der Bau‑, Liefe-
rungs‑ und Dienstleistungsaufträge

(1) Die Mitgliedstaaten informieren die Kommission über
alle allgemeinen Schwierigkeiten rechtlicher oder faktischer
Art, auf die ihre Unternehmen bei der Bewerbung um
Dienstleistungsaufträge in Drittländern stoßen und die ihnen
von ihren Unternehmen gemeldet werden.

(2) Die Kommission legt dem Rat bis spätestens 31. Dezem-
ber 2005 und anschließend in regelmäßigen Abständen einen
Bericht über den Zugang zu Dienstleistungsaufträgen in Dritt-
ländern vor; dieser Bericht umfasst auch den Stand der Ver-
handlungen mit den betreffenden Drittländern, insbesondere im
Rahmen der Welthandelsorganisationen.

(3) Die Kommission versucht Probleme durch Intervention
in einem Drittland zu bereinigen, wenn sie aufgrund der in
Absatz 2 genannten Berichte oder aufgrund anderer Informa-
tionen feststellt, dass das betreffende Drittland bei Vergabe von
Dienstleistungsaufträgen

a) Unternehmen aus der Gemeinschaft keinen effektiven
Zugang bietet, der mit dem in der Gemeinschaft gewährten
Zugang für Unternehmen aus dem betreffenden Drittland
vergleichbar ist,

b) Unternehmen aus der Gemeinschaft keine Inländerbehand-
lung oder nicht die gleichen Wettbewerbsmöglichkeiten wie
inländischen Unternehmen bietet oder

c) Unternehmen aus anderen Drittländern gegenüber Unter-
nehmen aus der Gemeinschaft bevorzugt.

(4) Die Mitgliedstaaten informieren die Kommission über
alle Schwierigkeiten rechtlicher oder faktischer Art, auf die
ihre Unternehmen stoßen bzw. die ihre Unternehmen ihnen
melden und die auf die Nichteinhaltung der in Anhang XXIII
aufgeführten Vorschriften des internationalen Arbeitsrechts
zurückzuführen sind, wenn diese Unternehmen sich um Auf-
träge in Drittländern beworben haben.

(5) Die Kommission kann unter den in den Absätzen 3
und 4 genannten Bedingungen dem Rat jederzeit vorschlagen,
die Vergabe von Dienstleistungsaufträgen an folgende Unter-
nehmen während eines in einer entsprechenden Entscheidung
festzulegenden Zeitraums einzuschränken oder auszusetzen:

a) Unternehmen, die dem Recht des betreffenden Drittlandes
unterliegen;

(1) ABl. L 302 vom 19.10.1992, S. 1. Zuletzt geändert durch
Verordnung (EG) Nr. 2700/2000 des Europäischen Parlaments und
des Rates (ABl. L 311 vom 12.12.2000, S. 17).
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b) mit den in Buchstabe a) bezeichneten Unternehmen ver-
bundene Unternehmen, die ihren Sitz in der Gemeinschaft
haben, die jedoch nicht in unmittelbarer und tatsächlicher
Verbindung mit der Wirtschaft eines Mitgliedstaats stehen;

c) Unternehmen, die Angebote für Dienstleistungen mit
Ursprung in dem betreffenden Drittland einreichen.

Der Rat entscheidet unverzüglich mit qualifizierter Mehrheit.

Die Kommission kann diese Maßnahmen entweder aus eigener
Veranlassung oder auf Antrag eines Mitgliedstaats vorschlagen.

(6) Dieser Artikel lässt die Verpflichtungen der Gemeinschaft
gegenüber Drittländern unberührt, die sich aus internationalen
Übereinkommen über das öffentliche Beschaffungswesen —

insbesondere aus von im Rahmen der WTO geschlossenen
Übereinkommen — ergeben.

TITEL III

VORSCHRIFTEN ÜBER WETTBEWERBE IM DIENSTLEISTUNGSBEREICH

Artikel 60

Allgemeine Bestimmung

(1) Die Bestimmungen für die Durchführung eines Wett-
bewerbs müssen Absatz 2 dieses Artikels, Artikel 61 und den
Artikeln 63 bis 66 entsprechen und sind den an der Teilnahme
am Wettbewerb Interessierten mitzuteilen.

(2) Die Zulassung zur Teilnahme an einem Wettbewerb darf
nicht beschränkt werden

a) auf das Gebiet eines Mitgliedstaats oder einen Teil davon,

b) aufgrund der Tatsache, dass nach dem Recht des Mitglied-
staats, in dem der Wettbewerb organisiert wird, nur natür-
liche oder nur juristische Personen teilnehmen dürften.

Artikel 61

Schwellenwerte

(1) Dieser Titel findet auf Wettbewerbe Anwendung, die im
Rahmen von Vergabeverfahren für Dienstleistungsaufträge
durchgeführt werden, deren geschätzter Wert ohne MwSt.
mindestens 499 000 EUR beträgt.

Im Sinne dieses Absatzes bezeichnet der Begriff „Schwellen-
wert“ den geschätzten Wert des Dienstleistungsauftrags ohne
MWSt einschließlich etwaiger Preisgelder und/oder Zahlungen
an die Teilnehmer.

(2) Dieser Titel findet auf sämtliche Wettbewerbe Anwen-
dung, bei denen der Gesamtbetrag der Preisgelder und Zah-
lungen an Teilnehmer mindestens 499 000 EUR beträgt.

Im Sinne dieses Absatzes bezeichnet der Begriff „Schwellen-
wert“ den Gesamtwert dieser Preisgelder und Zahlungen, ein-
schließlich des geschätzten Wertes des Dienstleistungsauftrags
ohne MwSt., der später nach Artikel 40 Absatz 3 vergeben
werden könnte, sofern der Auftraggeber eine derartige Vergabe
in der Wettbewerbsbekanntmachung nicht ausschließt.

Artikel 62

Ausgenommene Wettbewerbe

Dieser Titel findet keine Anwendung auf Wettbewerbe,

1. die für Dienstleistungsaufträge in denselben Fällen durchge-
führt werden, die in den Artikeln 20, 21 und 22 für
Dienstleistungsaufträge genannt sind;

2. die in dem betreffenden Mitgliedstaat zur Durchführung
einer Tätigkeit organisiert werden, auf die Artikel 30
Absatz 1 gemäß einer Entscheidung der Kommission
anwendbar ist oder gemäß Absatz 4 Unterabsätze 2 oder 3
oder Absatz 5 Unterabsatz 4 desselben Artikels als anwend-
bar gilt.

Artikel 63

Vorschriften über die Veröffentlichung und die Trans-
parenz

(1) Auftraggeber, die einen Wettbewerb durchführen wollen,
rufen mittels einer Bekanntmachung zum Wettbewerb auf.
Auftraggeber, die einen Wettbewerb durchgeführt haben,
übermitteln eine Bekanntmachung über die Ergebnisse. Der
Aufruf zum Wettbewerb enthält die in Anhang XVIII aufge-
führten Informationen, und die Bekanntmachung der Ergeb-
nisse eines Wettbewerbs enthält die in Anhang XIX aufgeführ-
ten Informationen gemäß dem Format der Standardvordrucke,
die von der Kommission nach dem in Artikel 68 Absatz 2
genannten Verfahren beschlossen werden.

Die Bekanntmachung der Ergebnisse eines Wettbewerbs wird
der Kommission binnen zwei Monaten nach Abschluss des
Wettbewerbs gemäß den von der Kommission nach dem Ver-
fahren des Artikels 68 Absatz 2 festzulegenden Bedingungen
übermittelt. Dabei trägt die Kommission allen in geschäftlicher
Hinsicht sensiblen Aspekten Rechnung, auf die die Auftragge-
ber bei der Übermittlung der Angaben über die Anzahl der
eingegangenen Pläne und Entwürfe, die Identität der Wirt-
schaftsteilnehmer und die angebotenen Preise hinweisen.

(2) Artikel 44 Absätze 2 bis 8 gilt ferner für Bekannt-
machungen betreffend Wettbewerbe.

Artikel 64

Kommunikationsmittel

(1) Artikel 48 Absätze 1, 2 und 4 gilt für alle Mitteilungen
im Zusammenhang mit Wettbewerben.
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(2) Die Übermittlung, der Austausch und die Speicherung
von Informationen erfolgen dergestalt, dass Vollständigkeit und
Vertraulichkeit der von den Teilnehmern des Wettbewerbs
übermittelten Informationen gewährleistet sind und das Preis-
gericht vom Inhalt der Pläne und Entwürfe erst Kenntnis erhält,
wenn die Frist für ihre Vorlage verstrichen ist.

(3) Für die Vorrichtungen für den elektronischen Eingang
der Pläne und Entwürfe gelten die folgenden Bestimmungen:

a) die Informationen über die Spezifikationen, die für die
elektronische Übermittlung der Pläne und Entwürfe erforder-
lich sind, einschließlich Verschlüsselung, müssen den betrof-
fenen Parteien zugänglich sein. Außerdem müssen die Vor-
richtungen für den elektronischen Eingang der Pläne und
Entwürfe den Anforderungen des Anhangs XXIV genügen;

b) die Mitgliedstaaten können Systeme der freiwilligen Akkredi-
tierung einführen oder beibehalten, die zu einem erhöhten
Angebot von Zertifizierungsdiensten für diese Vorrichtungen
führen sollen.

Artikel 65

Durchführung des Wettbewerbs, Auswahl der Teilnehmer
und das Preisgericht

(1) Bei der Durchführung von Wettbewerben wenden die
Auftraggeber dieser Richtlinie entsprechende Verfahren an.

(2) Bei Wettbewerben mit beschränkter Teilnehmerzahl legen
die Auftraggeber eindeutige und nichtdiskriminierende Aus-
wahlkriterien fest. In jedem Fall muss die Zahl der Bewerber,
die zur Teilnahme aufgefordert werden, ausreichen, um einen
echten Wettbewerb zu gewährleisten.

(3) Das Preisgericht darf nur aus natürlichen Personen beste-
hen, die von den Teilnehmern des Wettbewerbs unabhängig
sind. Wird von den Wettbewerbsteilnehmern eine bestimmte
berufliche Qualifikation verlangt, so muss mindestens ein Drit-
tel der Preisrichter über dieselbe oder eine gleichwertige Quali-
fikation verfügen.

Artikel 66

Entscheidungen des Preisgerichts

(1) Das Preisgericht ist in seinen Entscheidungen und Stel-
lungnahmen unabhängig.

(2) Es prüft die von den Bewerbern vorgelegten Pläne und
Wettbewerbsarbeiten unter Wahrung der Anonymität und nur
anhand der Kriterien, die in der Wettbewerbsbekanntmachung
genannt sind.

(3) Es erstellt über die Rangfolge der von ihm ausgewählten
Projekte einen von den Preisrichtern zu unterzeichnenden
Bericht, in dem auf die einzelnen Wettbewerbsarbeiten einge-
gangen wird und die Bemerkungen des Preisgerichts sowie
gegebenenfalls noch zu klärende Fragen aufgeführt sind.

(4) Bis zur Stellungnahme oder zur Entscheidung des Preis-
gerichts ist Anonymität zu wahren.

(5) Die Bewerber können bei Bedarf aufgefordert werden,
zur Klärung bestimmter Aspekte der Wettbewerbsarbeiten Ant-
worten auf Fragen zu erteilen, die das Preisgericht in seinem
Protokoll festgehalten hat.

(6) Über den Dialog zwischen den Preisrichtern und den
Bewerbern wird ein umfassendes Protokoll erstellt.

TITEL IV

STATISTISCHE PFLICHTEN, DURCHFÜHRUNGSBEFUGNISSE UND SCHLUSSBESTIMMUNGEN

Artikel 67

Statistische Pflichten

(1) Die Mitgliedstaaten tragen entsprechend den Modalitäten,
die nach dem in Artikel 68 Absatz 2 genannten Verfahren
festzulegen sind, dafür Sorge, dass die Kommission jährlich
einen statistischen Bericht über den nach Mitgliedstaat und
Tätigkeitskategorie der Anhänge I bis X aufgeschlüsselten
Gesamtwert der vergebenen Aufträge erhält, die unterhalb der
in Artikel 16 festgelegten Schwellenwerte liegen, die jedoch,
durch die Bestimmungen dieser Richtlinie erfasst wären, wenn
es diese Schwellenwerte nicht gäbe.

(2) Im Zusammenhang mit den Tätigkeitskategorien in den
Anhängen II, III, V, IX und X tragen die Mitgliedstaaten dafür
Sorge, dass die Kommission entsprechend den Modalitäten, die
nach dem Verfahren des Artikels 68 Absatz 2 festzulegen sind,
spätestens am 31. Oktober 2004 und danach jeweils vor dem
31. Oktober jedes Jahres eine statistische Aufstellung der im

Vorjahr vergebenen Aufträge erhält. Diese statistische Aufstel-
lung enthält sämtliche Angaben, die erforderlich sind, um die
ordnungsgemäße Anwendung des Abkommens zu überprüfen.

Die nach Unterabsatz 1 geforderten Angaben betreffen nicht
Aufträge, die F&E-Dienstleistungen der Kategorie 8 des
Anhangs XVII Teil A, Fernmeldedienstleistungen der Kategorie 5
XVII Teil A des Fernmeldewesens mit den CPC-Referenznum-
mern 7524, 7525 und 7526 und Dienstleistungen des
Anhangs XVII Teil B zum Gegenstand haben.

(3) Die Modalitäten nach den Absätzen 1 und 2 werden so
festgelegt, dass sichergestellt ist, dass

a) Aufträge von geringerer Bedeutung im Interesse einer ver-
waltungsmäßigen Vereinfachung ausgeschlossen werden kön-
nen, ohne dass dadurch die Brauchbarkeit der Statistiken in
Frage gestellt wird;

b) die Vertraulichkeit der übermittelten Angaben gewahrt wird.
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Artikel 68

Ausschussverfahren

(1) Die Kommission wird von dem mit Artikel 1 des
Beschlusses 71/306/EWG des Rates (1) eingesetzten Beratenden
Ausschuss für öffentliches Auftragswesen (nachstehend „Aus-
schuss“ genannt) unterstützt.

(2) Wird auf diesen Absatz Bezug genommen, so gelten die
Artikel 3 und 7 des Beschlusses 1999/468/EG unter Beachtung
von dessen Artikel 8.

(3) Der Ausschuss gibt sich eine Geschäftsordnung.

Artikel 69

Neufestsetzung der Schwellenwerte

(1) Die Kommission überprüft die in Artikel 16 genannten
Schwellenwerte alle zwei Jahre ab dem 30. April 2004 und
setzt sie — gegebenenfalls unter Berücksichtigung von Unter-
absatz 2 — nach dem in Artikel 68 Absatz 2 genannten
Verfahren neu fest.

Die Berechnung dieser Schwellenwerte beruht auf dem durch-
schnittlichen Tageskurs des Euro ausgedrückt in Sonderzie-
hungsrechten während der 24 Monate, die am letzten August-
tag enden, der der Neufestsetzung zum 1. Januar vorausgeht.
Der so neu festgesetzte Schwellenwert wird, sofern erforderlich,
auf volle Tausend Euro abgerundet, um die Einhaltung der
geltenden Schwellenwerte zu gewährleisten, die in dem Über-
einkommen vorgesehen sind und in SZR ausgedrückt werden.

(2) Anlässlich der in Absatz 1 genannten Neufestsetzung
passt die Kommission nach dem in Artikel 68 Absatz 2
genannten Verfahren die in Artikel 61 (Wettbewerbe) festge-
setzten Schwellenwerte an die für Dienstleistungsaufträge gel-
tenden Schwellenwerte an.

Der Gegenwert der gemäß Absatz 1 festgesetzten Schwellen-
werte in den nationalen Währungen der Mitgliedstaaten, die
nicht an der Währungsunion teilnehmen, wird grundsätzlich
alle zwei Jahre ab dem 1. Januar 2004 überprüft. Die Berech-
nung dieses Wertes beruht auf dem durchschnittlichen Tages-
kurs dieser Währungen in Euro, während des Zeitraums von
24 Monaten, der am letzten Augusttag endet, der der Neufest-
setzung mit Wirkung zum 1. Januar vorausgeht.

(3) Die gemäß Absatz 1 neu festgesetzten Schwellenwerte,
ihr Gegenwert in den nationalen Währungen sowie die ange-
passten Schwellenwerte gemäß Absatz 2 werden von der
Kommission im Amtsblatt der Europäischen Union zu Beginn
des Monats November nach ihrer Neufestsetzung veröffentlicht.

Artikel 70

Änderungen

Die Kommission kann nach dem in Artikel 68 Absatz 2
genannten Verfahren Folgendes ändern:

a) die Listen der Auftraggeber in den Anhängen I bis X, so
dass sie den in den Artikeln 2 bis 7 genannten Kriterien
entsprechen;

b) die Verfahren für Erstellung, Übermittlung, Eingang, Über-
setzung, Erhebung und Verteilung der in den Artikeln 41,
42, 43 und 63 genannten Bekanntmachungen;

c) die Modalitäten für gezielte Bezugnahmen auf bestimmte
Positionen der CPV-Klassifikation in den Bekanntmachun-
gen;

d) die Referenznummern der Nomenklatur, auf die in
Anhang XVII Bezug genommen wird, sofern der materielle
Anwendungsbereich der Richtlinie davon unberührt bleibt,
und die Modalitäten für die Bezugnahme in den Bekannt-
machungen auf bestimmte Positionen dieser Klassifikation
innerhalb der im Anhang aufgeführten Dienstleistungskate-
gorien;

e) die Referenznummern der Nomenklatur gemäß Anhang XI,
sofern der materielle Anwendungsbereich der Richtlinie
davon unberührt bleibt, und die Modalitäten für die Bezug-
nahme auf bestimmte Positionen dieser Klassifikation in den
Bekanntmachungen;

f) Anhang XI;

g) das Verfahren des Anhangs XX zur die Übermittlung und
Veröffentlichung von Daten aus Verwaltungsgründen oder
zur Anpassung an den technischen Fortschritt;

h) die Modalitäten und technischen Merkmale der Vorrichtun-
gen für den elektronischen Eingang gemäß Anhang XXIV
Buchstaben a), f) und g);

i) aus den in Artikel 67 Absatz 3 genannten Gründen der
Verwaltungsvereinfachung die Verfahren für Anwendung
und Erstellung, Übermittlung, Eingang, Übersetzung, Erhe-
bung und Verteilung der in Artikel 67 Absätze 1 und 2
genannten statistischen Aufstellungen;

j) die technischen Modalitäten der in Artikel 69 Absatz 1 und
Absatz 2 Unterabsatz 2 genannten Berechnungsmethoden.

Artikel 71

Umsetzung

(1) Die Mitgliedstaaten erlassen die erforderlichen Rechts-
und Verwaltungsvorschriften, um dieser Richtlinie spätestens
am 31. Januar 2006 nachzukommen. Sie setzen die Kommis-
sion unverzüglich davon in Kenntnis.

(1) ABl. L 185 vom 16.8.1971, S. 15. Geändert durch Beschluss
77/62/EWG (ABl. L 13 vom 15.1.1977, S. 15).



Zur Anwendung der Vorschriften, die erforderlich sind, um
Artikel 6 dieser Richtlinie nachzukommen, können die Mit-
gliedstaaten einen zusätzlichen Zeitraum von bis zu 35 Mona-
ten nach Ablauf der in Unterabsatz 1 vorgesehenen Frist in
Anspruch nehmen.

Wenn die Mitgliedstaaten diese Vorschriften erlassen, nehmen
sie in den Vorschriften selbst oder durch einen Hinweis bei
ihrer amtlichen Veröffentlichung auf diese Richtlinie Bezug. Die
Mitgliedstaaten regeln die Einzelheiten dieser Bezugnahme.

Artikel 30 ist ab dem 30. April 2004 anwendbar.

(2) Die Mitgliedstaaten teilen der Kommission den Wortlaut
der wichtigsten innerstaatlichen Rechtsvorschriften mit, die sie
auf dem unter diese Richtlinie fallenden Gebiet erlassen.

Artikel 72

Kontrollmechanismen

Gemäß der Richtlinie 92/13/EWG des Rates vom 25. Februar
1992 zur Koordinierung der Rechts- und Verwaltungsvorschrif-
ten für die Anwendung der Gemeinschaftsvorschriften über die
Auftragsvergabe durch Auftraggeber im Bereich der Wasser-,
Energie- und Verkehrsversorgung sowie im Telekommunika-
tionssektor (1) gewährleisten die Mitgliedstaaten die Anwendung
der vorliegenden Richtlinie durch wirksame, zugängliche und
transparente Mechanismen.

Zu diesem Zweck können sie unter anderem eine unabhängige
Stelle benennen oder einrichten.

Artikel 73

Aufhebungen

Die Richtlinie 93/38/EWG wird unbeschadet der Verpflichtun-
gen der Mitgliedstaaten im Zusammenhang mit den Fristen für
die Umsetzung in innerstaatliches Recht nach Anhang XXV
aufgehoben.

Verweise auf die aufgehobene Richtlinie gelten als Verweise auf
die vorliegende Richtlinie und sind gemäß der Entsprechungs-
tabelle in Anhang XXVI zu lesen.

Artikel 74

Inkrafttreten

Diese Richtlinie tritt am Tag ihrer Veröffentlichung im Amts-
blatt der Europäischen Union in Kraft.

Artikel 75

Adressaten

Diese Richtlinie ist an alle Mitgliedstaaten gerichtet.

Geschehen zu Straßburg am 31. März 2004.

Im Namen des Europäischen Parlaments

Der Präsident

P. COX

Im Namen des Rates

Der Präsident

D. ROCHE
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(1) ABl. L 76 vom 23.3.1992, S. 14. Zuletzt geändert durch die
Beitrittsakte 1994.
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ANHANG I

AUFTRAGGEBER IN DEN SEKTOREN FORTLEITUNG ODER ABGABE VON GAS UND WÄRME

Belgien

— Distrigaz SA/NV Distrigaz

— Gemeinden und Gemeindeverbände, was diesen Teil ihrer Tätigkeit anbelangt

Dänemark

— Unternehmen, die aufgrund einer Genehmigung gemäß § 4 des lov om varmeforsyning, jf. lovbekendtgørelse nr.
772 vom 24. Juli 2000, die Gas- und Wärmeversorgung betreiben

— Unternehmen, die aufgrund einer Genehmigung gemäß § 10 des lov nr. 449 om naturgasforsyning vom 31. Mai
2000 die Fortleitung von Erdgas betreiben

— Unternehmen, die aufgrund einer Genehmigung gemäß bekendtgørelse nr. 141 om rørledningsanlæg på dansk
kontinentalsokkelområde til transport af kulbrinter vom 13. März 1974 die Fortleitung von Gas betreiben

Deutschland

— Gebietskörperschaften, Einrichtungen des öffentlichen Rechts oder deren Verbände oder staatlich beherrschte Unter-
nehmen, die andere mit Gas oder Wärme versorgen oder ein Netz für die allgemeine Versorgung betreiben, gemäß §
2 Absatz 3 des Gesetzes über die Elektrizitäts- und Gasversorgung (Energiewirtschaftsgesetz) vom 24. April 1998,
zuletzt geändert am 10. November 2001

Griechenland

— Δημόσια Επιχείρηση Αέριου (Δ.ΕΠ.Α.) Α.Ε., tätig im Bereich Fortleitung und Abgabe von Gas gemäß Gesetz 2364/95,
geändert durch die Gesetze 2528/97, 2593/98 und 2773/99

Spanien

— Enagas, S.A.

— Bahía de Bizkaia Gas, S.L.

— Gasoducto Al Andalus, S.A.

— Gasoducto de Extremadura, S.A.

— Infraestructuras Gasistas de Navarra, S.A.

— Regasificadora del Noroeste, S.A.

— Sociedad de Gas de Euskadi, S.A.

— Transportista Regional de Gas, S.A.

— Unión Fenosa de Gas, S.A.

— Bilbogas, S.A.

— Compañía Española de Gas, S.A.

— Distribución y Comercialización de Gas de Extramadura, S.A.

— Distribuidora Regional de Gas, S.A.

— Donostigas, S.A.

— Gas Alicante, S.A.
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— Gas Andalucía, S.A.

— Gas Aragón, S.A.

— Gas Asturias, S.A.

— Gas Castilla — La Mancha, S.A.

— Gas Directo, S.A.

— Gas Figueres, S.A.

— Gas Galicia SDG, S.A.

— Gas Hernani, S.A.

— Gas Natural de Cantabria, S.A.

— Gas Natural de Castilla y León, S.A.

— Gas Natural SDG, S.A.

— Gas Natural de Alava, S.A.

— Gas Natural de La Coruña, S.A.

— Gas Natural de Murcia SDG, S.A.

— Gas Navarra, S.A.

— Gas Pasaia, S.A.

— Gas Rioja, S.A.

— Gas y Servicios Mérida, S.L.

— Gesa Gas, S.A.

— Meridional de Gas, S.A.U.

— Sociedad del Gas Euskadi, S.A.

— Tolosa Gas, S.A.

Frankreich

— Société nationale des gaz du Sud-Ouest für die Fortleitung von Gas

— Gaz de France, errichtet und betrieben gemäß loi 46-628 sur la nationalisation de l'électricité et du gaz vom 8.
April 1946 in der geänderten Fassung

— Stromabgabestellen nach Artikel 23 der loi n° 46-628 sur la nationalisation de l'électricité et du gaz vom 8. April
1946 in der geänderten Fassung

— Compagnie française du méthane für die Fortleitung von Gas

— Gebietskörperschaften oder Zusammenschlüsse von Gebietskörperschaften, die die Versorgung mit Fernwärme
betreiben

Irland

— Bord Gáis Éireann

— Andere Abgabestellen, die gegebenenfalls von der Commission for Energy Regulation gemäß den Bestimmungen der
Gas Acts 1976 to 2002 eine Lizenz für die Abgabe oder Weiterleitung von Erdgas erhalten
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— Abgabestellen mit einer entsprechenden Lizenz gemäß dem Electricity Regulation Act 1999, die als Betreiber
kombinierter Wärme- und Kraftanlagen die Versorgung mit Fernwärme betreiben

Italien

— SNAM Rete Gas s.p.a., S.G.M. und EDISON T. e S. für die Fortleitung von Gas

— Gasabgabestellen, deren Tätigkeit durch den Testo unico delle leggi sull’assunzione dei pubblici servizi da parte dei
comuni e delle province approvato con regio decreto vom 15. Oktober 1925 und durch D.P.R. n. 902 vom 4.
Oktober 1986, geregelt ist

— Wärmeversorgungsunternehmen gemäß Artikel 10 der Legge n. 308 vom 29. Mai 1982: Norme sul contenimento
dei consumi energetici, lo sviluppo delle fonti rinnovabili di energia, l’esercizio di centrali elettriche alimentate con
combustibili diversi dagli idrocarburi

— Gebietskörperschaften oder Zusammenschlüsse von Gebietskörperschaften, die die Versorgung mit Fernwärme
betreiben

Luxemburg

— Société de transport de gaz SOTEG S.A.

— Gaswierk Esch-Uelzecht S.A.

— Service industriel de la Ville de Dudelange

— Service industriel de la Ville de Luxembourg

— Gebietskörperschaften oder Zusammenschlüsse von Gebietskörperschaften, die die Versorgung mit Fernwärme
betreiben

Niederlande

— Stellen, die von den lokalen Behörden gemäß dem Gemeentewet eine Lizenz (vergunning) zur Fortleitung oder
Abgabe von Gas erhalten haben

— Kommunale oder provinziale Stellen, die aufgrund des Gemeentewet oder des Provinciewet die Fortleitung oder
Abgabe von Gas betreiben

— Gebietskörperschaften oder Zusammenschlüsse von Gebietskörperschaften, die die Versorgung mit Fernwärme
betreiben

Österreich

— Stellen, die gemäß dem Energiewirtschaftsgesetz, dRGBl. I S. 1451/1935 bzw. dem Gaswirtschaftsgesetz, BGBl. I
Nr. 121/2000, in der jeweils geltenden Fassung, zur Weiterleitung oder Verteilung von Gas befugt sind

— Stellen, die gemäß der Gewerbeordnung, BGBl. Nr. 194/1994, in der jeweils geltenden Fassung, zur Weiterleitung
oder Verteilung von Wärme befugt sind

Portugal

— Stellen für die Weiterleitung oder Abgabe von Gas gemäß Art. 1 des Decreto-Lei nº 8/2000 vom 8. Februar mit
Ausnahme der Ziffern ii) und iii) und von Absatz 3 Buchstabe b) des besagten Artikels

Finnland

— Öffentliche und sonstige Auftraggeber, die für das Beförderungssystem des Erdgasnetzes und die Erdgasbeförderung
oder -verteilung aufgrund einer Genehmigung nach Kapitel 3 § 1 oder Kapitel 6 § 1 desmaakaasumarkkinalaki/na-
turgasmarknadslagen(508/2000) zuständig sind, sowie für die Wärmeerzeugung, -beförderung oder -verteilung oder
Einleitung von Wärme in die Netze zuständige kommunale Auftraggeber oder öffentliche Unternehmen

Schweden

— Stellen, die Gas oder Fernwärme auf der Grundlage einer Konzession gemäß lagen (1978:160) om vissa rörledningar
weiterleiten oder verteilen
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Vereinigtes Königreich

— Ein öffentlicher Gasfortleiter im Sinne von Abschnitt 7(1) des Gas Act 1986

— Eine Person, die gemäß Artikel 8 des Gas (Northern Ireland) Order 1996 zu einem Betreiber für die Gasversorgung
erklärt wurde

— Eine lokale Behörde, die ein festes Netz bereitstellt oder betreibt, über das eine für die Öffentlichkeit bestimmte
Dienstleistung im Zusammenhang mit der Erzeugung, der Fortleitung oder Abgabe von Fernwärme erbracht wird

— Eine Person, die gemäß Abschnitt 6(1)(a) des Electricity Act 1989 eine entsprechende Lizenz besitzt und deren
Lizenz die Bestimmungen nach Abschnitt 10(3) dieses Act umfasst

— The Northern Ireland Housing Executive
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ANHANG II

AUFTRAGGEBER IN DEN SEKTOREN ERZEUGUNG, FORTLEITUNG ODER ABGABE VON ELEKTRIZITÄT

Belgien

— SA Electrabel/NV Electrabel

— Gemeinden und Gemeindeverbände, was diesen Teil ihrer Tätigkeit anbelangt

— SA Société de Production d'Electricité/NV Elektriciteitsproductie Maatschappij

Dänemark

— Unternehmen, die aufgrund einer Genehmigung gemäß § 10 des lov om elforsyning, jf. lovbekendtgørelse nr. 767
vom 28. August 2001, elektrischen Strom erzeugen

— Unternehmen, die aufgrund einer Genehmigung gemäß § 19 des lov om elforsyning, jf. lovbekendtgørelse nr. 767
vom 28. August 2001, den Transport elektrischer Energie betreiben

— Unternehmen, die aufgrund einer Genehmigung gemäß § 27 des lov om elforsyning, jf. lovbekendtgørelse nr. 767
vom 28. August 2001, die Systemverantwortung wahrnehmen

Deutschland

— Gebietskörperschaften, Einrichtungen des öffentlichen Rechts oder deren Verbände oder staatlich beherrschte Unter-
nehmen, die andere mit Elektrizität versorgen oder ein Netz für die allgemeine Versorgung betreiben, gemäß § 2
Absatz 3 des Gesetzes über die Elektrizitäts- und Gasversorgung (Energiewirtschaftsgesetz) vom 24. April 1998,
zuletzt geändert am 10. November 2001

Griechenland

— Δημόσια Επιχείρηση Ηλεκτρισμού Α.Ε., errichtet durch Gesetz 1468/1950 περί ιδρύσεως της ΔΕΗ und betrieben gemäß
Gesetz 2773/1999 und Präsidialerlass 333/1999

— Das Unternehmen Διαχειριστής Ελληνικού Συστήματος Μεταφοράς Ηλεκτρικής Ενέργειας Α.Ε., auch bezeichnet als
Διαχειριστής του Συστήματος oder ΔΕΣΜΗΕ, errichtet auf der Grundlage von Artikel 14 des Gesetzes 2773/1999 mit
Präsidialerlass 328/2000 (griechisches Amtsblatt Nr. 268)

Spanien

— Red Eléctrica de España, S.A.

— Endesa, S.A.

— Iberdrola, S.A.

— Unión Fenosa, S.A.

— Hidroeléctrica del Cantábrico, S.A.

— Electra del Viesgo, S.A.

— Otras entidades encargadas de la producción, transporte y distribución de electricidad en virtud de la Ley 54/1997,
de 27 de noviembre, del Sector eléctrico y su normativa de desarrollo.

Frankreich

— Électricité de France, errichtet und betrieben gemäß loi n° 46-628 sur la nationalisation de l'électricité et du gaz
vom 8. April 1946 in der geänderten Fassung

— Energieabgabestellen, die in Artikel 23 der loi n° 46-628 sur la nationalisation de l'électricité et du gaz vom 8. April
1946 (in der geänderten Fassung) aufgeführt sind

— Compagnie nationale du Rhône
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Irland

— The Electricity Supply Board

— ESB Independent Energy [ESBIE — Vesorgung mit Elektrizität]

— Synergen Ltd. [Erzeugung von Elektrizität]

— Viridian Energy Supply Ltd. [Versorgung mit Elektrizität]

— Huntstown Power Ltd. [Erzeugung von Elektrizität]

— Bord Gáis Éireann [Versorgung mit Elektrizität]

— Elektrizitätsversorgungs- und -erzeugungsunternehmen, die über eine entsprechende Genehmigung gemäß dem
Electricity Regulation Act 1999 verfügen

Italien

— Gesellschaften des Gruppo Enel, die im Sinne des decreto legislativo n. 79 vom 16. März 1999 und der
anschließenden Änderungen und Ergänzungen mit der Erzeugung, Fortleitung und Abgabe von Elektrizität beauf-
tragt sind

— Andere Unternehmen, die im Sinne des decreto legislativo n. 79 vom 16. März 1999 auf der Grundlage von
Konzessionen betrieben werden

Luxemburg

— Compagnie grand-ducale d’électricité de Luxembourg (CEGEDEL) für die Elektrizitätserzeugung oder -abgabe gemäß
der mit Gesetz vom 4. Januar 1928 gebilligten convention concernant l’établissement et l’exploitation des réseaux de
distribution d’énergie électrique dans le Grand-Duché du Luxembourg vom 11. November 1927

— Die für die Weiterleitung oder Abgabe von Elektrizität zuständigen lokalen Behörden

— Société électrique de l’Our (SEO)

— Syndicat de communes SIDOR

Niederlande

— Stellen, die von den Provinzialbehörden gemäß dem Provinciewet eine Genehmigung (vergunning) zur Abgabe von
elektrischem Strom erhalten haben

Österreich

— Stellen, die gemäß dem Elektrizitätswirtschafts- und Organisationsgesetz, BGBl. I Nr. 143/1998 in der jeweils
geltenden Fassung, bzw. gemäß den Elektrizitätswirtschafts(wesen)gesetzen der neun Bundesländer ein Übertragungs-
oder Verteilernetz betreiben

Portugal

— BASISTEXTE

— ELECTRICIDADE DE PORTUGAL (EDP), errichtet gemäß dem Decreto-Lei nº 182/95 vom 27. Juli 1995,
geändert durch das Decreto-Lei nº 56/97 vom 14. März 1997

— EMPRESA ELÉCTRICA DOS AÇORES (EDA), auf der Grundlage des Decreto-Legislativo Regional nº 15/96/A
vom 1. August 1996

— EMPRESA DE ELECTRICIDADE DA MADEIRA (EEM), auf der Grundlage des Decreto-Lei nº 99/91 und des
Decreto-Lei nº 100/91, beide vom 2. März 1991
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— ERZEUGUNG VON ELEKTRISCHEM STROM

— Elektrischen Strom erzeugende Stellen gemäß dem Decreto-Lei nº 183/95 vom 27. Juli 1995, geändert durch
das Decreto-Lei nº 56/97 vom 14. März 1997, geändert durch das Decreto-Lei nº 198/2000 vom 24. August
2000

— Unabhängige Erzeuger von elektrischem Strom gemäß dem Decreto-Lei nº 189/88 vom 27. Mai 1988, geändert
durch die Decretos-Lei nº 168/99 vom 18. Mai 1999, nº 313/95 vom 24. November 1995, nº 312/2001 vom
10. Dezember 2001 und nº 339-C/2001 vom 29. Dezember 2001

— FORTLEITUNG VON ELEKTRISCHEM STROM

— Stellen, die gemäß dem Decreto-Lei nº 185/95 vom 27. Juli 1995, geändert durch das Decreto-Lei nº 56/97
vom 14. März 1997, elektrischen Strom weiterleiten

— ABGABE VON ELEKTRISCHEM STROM

— Stellen, die gemäß dem Decreto-Lei nº 184/95 vom 27. Juli 1995, geändert durch das Decreto-Lei nº 56/97
vom 14. März 1997, gemäß dem Decreto-Lei nº 344-B/82 vom 1. September 1982, geändert durch die
Decretos-Lei nº 297/86 vom 19. September 1986, nº 341/90 vom 30. Oktober 1990 und nº 17/92 vom 5.
Februar 1992, elektrischen Strom verteilen

Finnland

— Für die Stromerzeugung zuständige kommunale Auftraggeber und öffentliche Unternehmen sowie Auftraggeber, die
für den Betrieb der Strombeförderungs- oder -verteilungsnetze und für die Strombeförderung sowie das Stromsystem
aufgrund einer Genehmigung nach § 4 oder 16 des sähkömarkkinalaki/elmarknadslagen (386/1995) zuständig sind

Schweden

— Stellen, die aufgrund einer Konzession gemäß ellagen (1997:857) elektrischen Strom weiterleiten oder verteilen

Vereinigtes Königreich

— Eine Person, die gemäß Abschnitt 6 des Electricity Act 1989 über eine entsprechende Lizenz verfügt

— Eine Person, die gemäß Artikel 10 Absatz 1 des Electricity (Northern Ireland) Order 1992 über eine entsprechende
Lizenz verfügt
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ANHANG III

AUFTRAGGEBER IN DEN SEKTOREN GEWINNUNG, FORTLEITUNG UND ABGABE VON TRINKWASSER

Belgien

— Aquinter

— Gemeinden und Gemeindeverbände, was diesen Teil ihrer Tätigkeit anbelangt

— Société wallonne des Eaux

— Vlaams Maatschappij voor Watervoorziening

Dänemark

— Wasserversorger im Sinne von § 3 (3) des lovbekendtgørelse nr. 130 om vandforsyning m.v. vom 26. Februar 1999

Deutschland

— Stellen, die gemäß den Eigenbetriebsverordnungen oder -gesetzen der Länder Wasser gewinnen oder verteilen
(Kommunale Eigenbetriebe)

— Stellen, die gemäß den Gesetzen über die Kommunale Gemeinschaftsarbeit oder Zusammenarbeit der Länder Wasser
gewinnen oder verteilen

— Stellen, die gemäß dem Gesetz über Wasser- und Bodenverbände vom 12. Februar 1991, zuletzt geändert am
15. Mai 2002, Wasser gewinnen

— Regiebetriebe, die aufgrund der Kommunalgesetze, insbesondere der Gemeindeverordnungen der Länder Wasser
gewinnen oder verteilen

— Unternehmen nach dem Aktiengesetz vom 6. September 1965, zuletzt geändert am 19. Juli 2002, oder dem
GmbH-Gesetz vom 20. April 1892, zuletzt geändert am 19. Juli 2002, oder mit der Rechtsstellung einer
Kommanditgesellschaft, die aufgrund eines besonderen Vertrages mit regionalen oder lokalen Behörden Wasser
gewinnen oder verteilen

Griechenland

— Εταιρεία Υδρεύσεως και Αποχετεύσεως Πρωτευούσης Α.Ε. (Ε.Υ.Δ.Α.Π. oder Ε.Υ.Δ.Α.Π. Α.Ε.). Die Rechtsstellung des
Unternehmens bestimmt sich nach den Vorschriften des Kodifizierten Gesetzes 2190/1920, des Gesetzes 2414/1996
sowie, ergänzend, nach den Vorschriften des Gesetzes 1068/80 und des Gesetzes 2744/1999.

— Εταιρεία Ύδρευσης και Αποχέτευσης Θεσσαλονίκης Α.Ε. (Ε.Υ.Α.Θ. Α.Ε.). Das Unternehmen unterliegt den Vorschriften
des Gesetzes 2937/2001 (griechisches Amtsblatt Νr. 169 A´) und des Gesetzes 2651/1998 (griechisches Amtsblatt
Nr. 248 A´).

— Δημοτική Επιχείρηση Ύδρευσης και Αποχέτευσης Μείζονος Περιοχής Βόλου (ΔΕΥΑΜΒ), betrieben gemäß Gesetz
890/1979

— Δημοτικές Επιχειρήσεις Ύδρευσης - Αποχέτευσης, tätig im Bereich Wassergewinnung und ‑verteilung gemäß Gesetz
1069/80 vom 23. August 1980

— Συνδεσμοι Ύδρευσης, betrieben gemäß Präsidialerlass 410/1995, in Übereinstimmung mit dem Κώδικος Δήμων και
Κοινοτήτων

— Δήμοι και Κοινότητες, betrieben gemäß Präsidialerlass 410/1995, in Übereinstimmung mit dem Κώδικος Δήμων και
Κοινοτήτων

Spanien

— Mancomunidad de Canales de Taibilla.
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— Otras entidades públicas integradas o dependientes de las Comunidades Autónomas y de las Corporaciones locales
que actúan en el ámbito de la distribución de agua potable.

— Otras entidades privadas que tienen concedidos derechos especiales o exclusivos por las Corporaciones locales en el
ámbito de la distribución de agua potable.

Frankreich

— Gebietskörperschaften und lokale öffentliche Anstalten, die Trinkwasser gewinnen oder verteilen

Irland

— Stellen, die gemäß dem Local Government [Sanitary Services] Act 1878 to 1964 Wasser gewinnen oder verteilen

Italien

— Stellen für die Verwaltung der Wasserversorgung in ihren verschiedenen Phasen im Sinne des testo unico delle leggi
sull’assunzione dei pubblici servizi da parte dei comuni e delle province approvato con regio decreto n. 2578 vom
15. Oktober 1925, des D.P.R. n. 902 vom 4. Oktober 1986 sowie des decreto legislativo vom 18. August 2000,
n. 267 recante il testo unico delle leggi sull’ordinamento degli enti locali, insbesondere mit Bezugnahme auf die
Artikel 112 bis 116

— Ente autonomo acquedotto pugliese errichtet durch R.D.L. n. 2060 vom 19. Oktober 1919

— Ente acquedotti siciliani errichtet durch leggi regionali vom 4. September 1979, in n. 2/2 und n. 81 vom 9. August
1980

— Ente sardo acquedotti e fognature errichtet durch legge n. 9 vom 5. Juli 1963.

Luxemburg

— Stellen lokaler Behörden, die die Wasserversorgung betreiben

— Kommunalverbände gemäß der loi concernant la création des syndicats de communes vom 23. Februar 2001 in der
durch das Gesetz vom 23. Dezember 1958 und das Gesetz vom 29. Juli 1981 geänderten und ergänzten Fassung,
sowie gemäß loi ayant pour objet le renforcement de l’alimentation en eau potable du Grand-Duché du Luxembourg
à partir du réservoir d’Esch-sur-Sûre vom 31. Juli 1962

Niederlande

— Stellen, die gemäß dem Waterleidingenwet Wasser gewinnen oder verteilen

Österreich

— Gemeinden und Gemeindeverbände, die Trinkwasser gewinnen, befördern und verteilen, gemäß den Wasserver-
sorgungsgesetzen der neun Bundesländer

Portugal

— INTERKOMMUNALE SYSTEME — Unternehmen, in denen der Staat oder andere staatliche Stellen, die eine
mehrheitliche Beteiligung am Gesellschaftskapital halten, mit privaten Unternehmen zusammengeschlossen sind, im
Sinne des Decreto-Lei nº 379/93 vom 5. November 1993. Eine direkte Verwaltung durch den Staat ist zulässig.

— KOMMUNALE SYSTEME — Gemeinden, Gemeindeverbände, kommunale Stellen, Unternehmen mit ausschließlich
oder mehrheitlich öffentlichem Kapital im Sinne des Decreto-Lei nº 379/93 vom 5. November 1993 und der Lei
nº 58/98 vom 18. August 1998.
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Finnland

— Wasserversorgungsunternehmen nach § 3 des vesihuoltolaki/lagen om vattentjänster (119/2001)

Schweden

— Lokale Behörden und Kommunalgesellschaften, die gemäß dem lagen (1970:244) om allmänna vatten- och
avloppsanläggningar Trinkwasser gewinnen, weiterleiten oder verteilen

Vereinigtes Königreich

— Ein Unternehmen, das gemäß Water Industry Act 1991 als water undertaker oder als sewerage undertaker mit der
Wasserversorgung bzw. der Abwasserentsorgung beauftragt ist

— Eine water and sewerage authority errichtet gemäß Abschnitt 62 des Local Government etc (Scotland) Act 1994

— The Department for Regional Development (Northern Ireland)
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ANHANG IV

AUFTRAGGEBER IM BEREICH DER EISENBAHNDIENSTE

Belgien

— Société nationale des Chemins de fer belges/Nationale Maatschappij der Belgische Spoorwegen

Dänemark

— Danske Statsbaner

— Unternehmen gemäß lov nr. 1317 om amtskommunernes overtagelse af de statslige ejerandele i privatbanerne vom
20. Dezember 2000

— Ørestadsselskabet I/S.

Deutschland

— Deutsche Bahn AG.

— Andere Unternehmen, die Schienenverkehrsleistungen für die Öffentlichkeit gemäß § 2 Absatz 1 des Allgemeinen
Eisenbahngesetzes vom 27. Dezember 1993, zuletzt geändert am 21. Juni 2002, ausführen

Griechenland

— Οργανισμός Σιδηροδρόμων Ελλάδος Α.Ε. (Ο.Σ.Ε. Α.Ε.) gemäß Gesetz 2671/98.

— ΕΡΓΟΣΕ Α.Ε. gemäß Gesetz 2366/95.

Spanien

— Ente público Gestor de Infraestructuras Ferroviarias (GIF).

— Red Nacional de los Ferrocarriles Españoles (RENFE).

— Ferrocarriles de Vía Estrecha (FEVE).

— Ferrocarriles de la Generalitat de Catalunya (FGC).

— Eusko Trenbideak (Bilbao).

— Ferrocarriles de la Generalitat Valenciana (FGV).

— Ferrocarriles de Mallorca.

Frankreich

— Société nationale des chemins de fer français und andere der Öffentlichkeit zugängliche Schienennetze gemäß loi
d'orientation des transports intérieurs n° 82-1153 vom 30. Dezember 1982, Titel II, Kapitel 1

— Réseau ferré de France, öffentliche Einrichtung errichtet durch loi n° 97-135 vom 13. Februar 1997

Irland

— Iarnród Éireann [Irish Rail]

— Railway Procurement Agency

Italien

— Ferrovie dello Stato S.p.A.

— Trenitalia S.p.A.
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— Einrichtungen, Gesellschaften und Unternehmen, die aufgrund einer Konzession laut Artikel 10 des regio decreto
n. 1447 vom 9. Mai 1912 zur Billigung des testo unico delle disposizioni di legge per le ferrovie concesse
all'industria privata, le tramvie a trazione meccanica e gli automobili Schienenverkehrsleistungen erbringen

— Einrichtungen, Gesellschaften und Unternehmen, die aufgrund einer Konzession laut Artikel 4 der legge n. 410 vom
14. Juni 1949 — Concorso dello Stato per la riattivazione dei pubblici servizi di trasporto in concessione —

Schienenverkehrsleistungen erbringen

— Einrichtungen, Gesellschaften und Unternehmen oder örtliche Behörden, die aufgrund einer Konzession laut
Artikel 14 der legge n. 1221 vom 2. August 1952 — Provvedimenti per l'esercizio ed il potenziamento di ferrovie
e di altre linee di trasporto in regime di concessione — Schienenverkehrsleistungen erbringen

— Einrichtungen, Gesellschaften und Unternehmen, die im Sinne der Artikel 8 und 9 des decreto legislativo n. 422
vom 19. November 1997 – Conferimento alle regioni ed agli enti locali di funzioni e compiti in materia di
trasporto pubblico locale, a norma dell'articolo 4, comma 4, della L. 15 marzo 1997, n. 59 — geändert durch
decreto legislativo n. 400 vom 20. September 1999 und durch Artikel 45 des legge n. 166 vom 1. August
2002 öffentliche — Verkehrsleistungen erbringen

Luxemburg

— Chemins de fer luxembourgeois (CFL)

Niederlande

— Auftraggeber im Bereich der Eisenbahndienste

Österreich

— Österreichische Bundesbahnen,

— Schieneninfrastrukturfinanzierungs-Gesellschaft mbH sowie

— Stellen, die gemäß dem Eisenbahngesetz, BGBl. Nr. 60/1957, in der jeweils geltenden Fassung, zur Erbringung von
Verkehrsleistungen befugt sind

Portugal

— CP – Caminhos de Ferro de Portugal, E.P., gemäß Decreto-Lei nº 109/77 vom 23. März 1977

— REFER, E.P., gemäß Decreto-Lei nº 104/97 vom 29. April 1997

— RAVE, S.A., gemäß Decreto-Lei nº 323-H/2000 vom 19. Dezember 2000

— Fertagus, S.A., gemäß Decreto-Lei nº 189-B/99 vom 2. Juni 1999

— Metro do Porto, S.A., gemäß Decreto-Lei nº 394-A/98 vom 15. Dezember 1998, geändert durch Decreto-Lei
nº 261/2001 vom 26. September 2001

— Normetro, S.A., gemäß Decreto-Lei nº 394-A/98 vom 15. Dezember 1998, geändert durch Decreto-Lei
nº 261/2001 vom 26. September 2001

— Metropolitano Ligeiro de Mirandela, S.A., gemäß Decreto-Lei nº 15/95 vom 8. Februar 1995

— Metro do Mondego, S.A., gemäß Decreto-Lei nº 10/2002 vom 24. Januar 2002

— Metro Transportes do Sul, S.A., gemäß Decreto-Lei nº 337/99 vom 24. August 1999

— Gemeindeverwaltungen und Kommunalunternehmen, die gemäß Lei nº 159/99 vom 14. September 1999 Verkehrs-
leistungen erbringen
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— Öffentliche Behörden und öffentliche Unternehmen, die gemäß Lei nº 10/90 vom 17. März 1990 Schienenver-
kehrsleistungen erbringen

— Privatunternehmen, die gemäß Lei nº 10/90 vom 17. März 1990 Schienenverkehrsleistungen erbringen, sofern sie
über spezielle oder ausschließliche Rechte verfügen

Finnland

— VR Osakeyhtiö/VR Aktiebolag

Schweden

— Öffentliche Einrichtungen, die gemäß der förordningen (1996:734) om statens spåranläggningar und lagen
(1990:1157) om järnvägssäkerhet Eisenbahnverkehrsleistungen erbringen

— Regionale und lokale öffentliche Einrichtungen, die gemäß lagen (1997:734) om ansvar för viss kollektiv persontra-
fik den Regional- und Nahverkehr gewährleisten

— Privatwirtschaftliche Unternehmen, die aufgrund einer Genehmigung gemäß förordningen (1996:734) om statens
spåranläggningar Eisenbahnverkehrsleistungen erbringen, sofern diese Genehmigungen Artikel 2 Absatz 3 der
Richtlinie entsprechen

Vereinigtes Königreich

— Railtrack plc

— Eurotunnel plc

— Northern Ireland Transport Holding company

— Northern Ireland Railways Company Limited
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ANHANG V

AUFTRAGGEBER IM BEREICH DER STÄDTISCHEN EISENBAHN-, STRAßENBAHN-, OBERLEITUNGSBUS-
ODER BUSDIENSTE

Belgien—

— Société des Transports intercommunaux de Bruxelles/Maatschappij voor intercommunaal Vervoer van Brussel

— Société régionale wallonne du Transport und ihre Betreibergesellschaften (TEC Liège–Verviers, TEC Namur–Luxem-
bourg, TEC Brabant wallon, TEC Charleroi, TEC Hainaut)

— Vlaamse Vervoermaatschappij (De Lijn)

— privatrechtliche Gesellschaften, die über spezielle oder ausschließliche Rechte verfügen

Dänemark

— Danske Statsbaner

— Unternehmen, die Omnibusverkehrsleistungen für die Öffentlichkeit (almindelige rutekørsel) aufgrund einer Geneh-
migung gemäß lovbekendtgørelse nr. 738 om buskørsel vom 22. Dezember 1999 erbringen

— Ørestadsselskabet I/S.

Deutschland

— Unternehmen, die genehmigungspflichtige Verkehrsleistungen im öffentlichen Personennahverkehr im Sinne des
Personenbeförderungsgesetzes vom 21. März 1961, zuletzt geändert am 21. August 2002, erbringen

Griechenland

— Ηλεκτροκίνητα Λεωφορεία Περιοχής Αθηνών - Πειραιώς Α.Ε. (Η.Λ.Π.Α.Π. Α.Ε.), errichtet und betrieben gemäß Gesetzes-
dekret 768/1970 (A´ Nr. 273), Gesetz 588/1977 (A´ Nr. 148) und Gesetz 2669/1998 (A´ Nr. 283)

— Ηλεκτρικοί Σιδηρόδρομοι Αθηνών - Πειραιώς (Η.Σ.Α.Π. Α.Ε.), errichtet und betrieben gemäß Gesetz 352/1976 (A´ Nr.
147) und Gesetz 2669/1998 (A´ Nr. 283)

— Οργανισμός Αστικών Συγκοινωνιών Αθηνών Α.Ε. (Ο.Α.ΣΑ. Α.Ε.), errichtet und betrieben gemäß Gesetz 2175/1993 (A´
Nr. 211) und Gesetz 2669/1998 (A´ Nr. 283)

— Εταιρεία Θερμικών Λεωφορείων Α.Ε. (Ε.Θ.Ε.Λ. Α.Ε.), errichtet und betrieben gemäß Gesetz 2175/1993 (A´ Nr. 211)
und Gesetz 2669/1998 (A´ Nr. 283)

— Αττικό Μετρό Α.Ε., errichtet und betrieben gemäß Gesetz 1955/1991

— Οργανισμός Αστικών Συγκοινωνιών Θεσσαλονίκης (Ο.Α.Σ.Θ.), errichtet und betrieben gemäß Erlass 3721/1957,
Gesetzesdekret 716/1970 sowie Gesetz 866/79 und Gesetz 2898/2001 (A´ Nr. 71)

— Κοινό Ταμείο Είσπραξης Λεωφορείων (Κ.Τ.Ε.Λ.), betrieben gemäß Gesetz 2963/2001 (A´ Nr. 268)

— Δημοτικές Επιχειρήσεις Λεωφορείων Ρόδου και Κω, auch bezeichnet als ΡΟΔΑ bzw. ΔΕΑΣ ΚΩ, betrieben gemäß Gesetz
2963/2001 (A´ Nr. 268)

Spanien

— Entidades que prestan servicios públicos de transporte urbano con arreglo a la Ley 7/1985, de 2 de abril,
Reguladora de las Bases de Régimen Local; Real Decreto legislativo 781/1986, de 18 de abril, por el que se
aprueba el texto refundido de las disposiciones legales vigentes en materia de régimen local y correspondiente
legislación autonómica en su caso.

— Entidades que prestan servicios públicos de autobuses con arreglo a la disposición transitoria tercera de la Ley
16/1987, de 30 de julio, de Ordenación de los Transportes Terrestres.
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Frankreich

— Auftraggeber, die aufgrund von Artikel 7-II der loi d'orientation des transports intérieurs n° 82-1153 vom 30.
Dezember 1982 öffentliche Verkehrsleistungen erbringen

— Régie autonome des transports parisiens, Société nationale des chemins de fer français und andere Stellen, die
Verkehrsleistungen aufgrund einer vom Syndicat des transports d’Ile‑de‑France gemäß ordonnance n° 59-151 du 7
janvier 1959 in ihrer geänderten Fassung und ihrer Durchführungsdekrete betreffend die Personenbeförderung in der
Region Ile-de-France erteilten Genehmigung erbringen

— Réseau ferré de France, öffentliche Einrichtung errichtet durch loi n° 97-135 vom 13. Februar 1997

Irland

— Iarnród Éireann [Irish Rail]

— Railway Procurement Agency

— Luas [Dublin Light Rail]

— Bus Éireann [Irish Bus]

— Bus Átha Cliath [Dublin Bus]

— Stellen, die gemäß dem geänderten Road Transport Act 1932 öffentliche Verkehrsleistungen erbringen

Italien

— Einrichtungen, Gesellschaften und Unternehmen, die öffentliche Verkehrsleistungen per Eisenbahn, automatische
Systeme, Straßenbahn, Oberleitungsbus und Omnibus erbringen oder die entsprechende Infrastruktur auf nationaler,
regionaler und lokaler Ebene verwalten

Dabei handelt es sich beispielsweise um:

— Einrichtungen, Gesellschaften und Unternehmen, die aufgrund einer Konzession gemäß legge n. 1822 vom 28.
September 1939 — Disciplina degli autoservizi di linea (autolinee per viaggiatori, bagagli e pacchi agricoli in
regime di concessione all'industria privata) — Art. 1, geändert durch Art. 45 des decreto del Presidente della
Repubblica n. 771 vom 28. Juni 1955, öffentliche Verkehrsleistungen erbringen

— Einrichtungen, Gesellschaften und Unternehmen, die gemäß Art. 1, Nr. 4 oder Nr. 15 des regio decreto n. 2578
vom 15. Oktober 1925 — Approvazione del testo unico della legge sull'assunzione diretta dei pubblici servizi
da parte dei comuni e delle province — öffentliche Verkehrsleistungen erbringen

— Einrichtungen, Gesellschaften und Unternehmen, die gemäß decreto legislativo n. 422 vom 19. November 1997
— Conferimento alle regioni ed agli enti locali di funzioni e compiti in materia di trasporto pubblico locale, a
norma dell'articolo 4, comma 4, della L. 15 marzo 1997, n. 59 — geändert durch decreto legislativo n. 400
vom 20. September 1999 und durch Art. 45 de legge n. 166 vom 1. August 2002 — öffentliche Verkehrs-
leistungen erbringen

— Einrichtungen, Gesellschaften und Unternehmen, die gemäß Art. 113 des Testo Unico delle leggi sull’ordina-
mento degli Enti Locali approvato con legge n. 267 vom 18. August 2000 — geändert durch Art. 35 de legge
n. 448 vom 28. Dezember 2001 — öffentliche Verkehrsleistungen erbringen

— Einrichtungen, Gesellschaften und Unternehmen, die aufgrund einer Konzession nach Artikel 242 oder 256 des
regio decreto n. 1447 vom 9. Mai 1912 zur Billigung des testo unico delle disposizioni di legge per le ferrovie
concesse all'industria privata, le tramvie a trazione meccanica e gli automobili betrieben werden

— Einrichtungen, Gesellschaften und Unternehmen sowie lokale Behörden, die aufgrund einer Konzession nach Art.
4 der legge n. 410 vom 14. Juni 1949 — Concorso dello Stato per la riattivazione dei pubblici servizi di
trasporto in concessione — betrieben werden

— Einrichtungen, Gesellschaften und Unternehmen, die aufgrund einer Konzession nach Art. 14 der legge n. 1221
vom 2. August 1952 — Provvedimenti per l'esercizio ed il potenziamento di ferrovie e di altre linee di trasporto
in regime di concessione — betrieben werden
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Luxemburg

— Chemins de fer du Luxembourg (CFL)

— Service communal des autobus municipaux de la Ville de Luxembourg

— Transports intercommunaux du canton d’Esch-sur-Alzette (TICE)

— Busunternehmen, die gemäß règlement grand-ducal concernant les conditions d’octroi des autorisations d’établisse-
ment et d’exploitation des services de transports routiers réguliers de personnes rémunérées vom 3. Februar 1978
betrieben werden

Niederlande

— Einrichtungen, die öffentliche Verkehrsleistungen für den Personenverkehr gemäß Kapitel II (Openbaar Vervoer) des
Wet Personenvervoer erbringen

Österreich

— Stellen, die gemäß dem Eisenbahngesetz, BGBl. Nr. 60/1957, in der jeweils geltenden Fassung, bzw. dem Kraft-
fahrliniengesetz, BGBl. I Nr. 203/1999, in der jeweils geltenden Fassung, zur Erbringung von Verkehrsleistungen
befugt sind

Portugal

— Metropolitano de Lisboa, E.P., gemäß Decreto-Lei 439/78 vom 30. Dezember

— Gemeindeverwaltungen, kommunale Stellen und Kommunalunternehmen, aufgeführt in Lei nº 58/98 vom
18. August, die gemäß Lei nº 159/99 vom 14. September Verkehrsleistungen erbringen

— Öffentliche Behörden und öffentliche Unternehmen, die gemäß Lei nº 10/90 vom 17. März Schienenverkehrs-
leistungen erbringen

— Privatunternehmen, die gemäß der Lei nº 10/90 vom 17. März Schienenverkehrsleistungen erbringen, sofern sie über
spezielle oder ausschließliche Rechte verfügen

— Stellen, die gemäß Artikel 98 des Regulamento de Transportes em Automóveis (Decreto nº 37272 vom 31. Dezem-
ber 1948) öffentliche Verkehrsleistungen erbringen

— Stellen, die gemäß der Lei nº 688/73 vom 21. Dezember öffentliche Verkehrsleistungen erbringen

— Stellen, die gemäß dem Decreto-Lei nº 38144 vom 31. Dezember 1950 öffentliche Verkehrsleistungen erbringen

Finnland

— Auftraggeber, die aufgrund von Sonder- oder Alleinberechtigungen Linienverkehrsdienste gemäß dem luvanvaraisesta
henkilöliikenteestä tiellä annettu laki/lagen om tillståndspliktig persontrafik på väg(343/1991) anbieten, sowie
kommunale Verkehrsbetriebe und öffentliche Unternehmen, die öffentliche Verkehrsdienste mit Bussen, Eisenbahnen
oder U-Bahnen anbieten oder ein Netz betreiben, das für die Erbringung dieser Beförderungsdienste bestimmt ist

Schweden

— Stellen, die städtische Eisenbahn- oder Straßenbahndienste gemäß lagen (1997:734) om ansvar för viss kollektiv
persontrafik and lagen (1990:1157) om järnvägssäkerhet betreiben

— Öffentliche oder private Stellen, die Oberleitungsbus- oder Omnibusdienste gemäß lagen (1997:734) om ansvar för
viss kollektiv persontrafik und yrkestrafiklagen (1998:490) betreiben

Vereinigtes Königreich

— London Regional Transport

— London Underground Limited
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— Transport for London

— Eine Tochtergesellschaft von Transport for London im Sinne von Abschnitt 424(1) des Greater London Authority
Act 1999

— Strathclyde Passenger Transport Executive

— Greater Manchester Passenger Transport Executive

— Tyne and Wear Passenger Transport Executive

— Brighton Borough Council

— South Yorkshire Passenger Transport Executive

— South Yorkshire Supertram Limited

— Blackpool Transport Services Limited

— Conwy County Borough Council

— Eine Person, die in London einen Lokaldienst gemäß Abschnitt 179(1) des Greater London Authority Act 1999
(Omnibusdienst) aufgrund einer mit Transport for London nach Abschnitt 156(2) dieses Act geschlossenen Verein-
barung oder einer Verkehrsvereinbarung mit einer Tochtergesellschaft nach Abschnitt 169 dieses Act erbringt

— Northern Ireland Transport Holding Company

— Eine Person, die eine Lizenz für Straßenverkehrsleistungen nach Abschnitt 4(1) des Transport Act (Northern Ireland)
1967 besitzt, die zur Erbringung eines Liniendienstes im Sinne dieser Lizenz berechtigt
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ANHANG VI

AUFTRAGGEBER IM SEKTOR DER POSTDIENSTE

BELGIEN

De Post/La Poste

DÄNEMARK

Post Danmark, vgl. Lov nr. 569 om Post Danmark A/S vom 6. Juni 2002.

DEUTSCHLAND

—

GRIECHENLAND

Ελληνικά Ταχυδρομεία ΕΛ.ΤΑ, errichtet gemäß Gesetzesdekret 496/70 und betrieben gemäß Gesetz 2668/98 (ELTA)

SPANIEN

Correos y Telégrafos, S.A.

FRANKREICH

La Poste

IRLAND

An Post plc

ITALIEN

Poste Italiane S.p.A.

LUXEMBURG

Entreprise des Postes et Télécommunications Luxembourg

NIEDERLANDE

—

ÖSTERREICH

Österreichische Post AG

PORTUGAL

CTT — Correios de Portugal

FINNLAND

—

SCHWEDEN

Posten Sverige AB

Posten Logistik AB
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BLSI-I AB

DPD Nordic AB

DPD Sverige AB

Falcon Air AB

Hultbergs Inrikes Transporter AB (HIT)

Posten Express AB

Posten Logistik AB

Poståkeriet Sverige AB

SwedeGiro AB

TAB

VEREINIGTES KÖNIGREICH

—



Amtsblatt der Europäischen UnionDE 30.4.2004L 134/62

ANHANG VII

AUFTRAGGEBER IN DEN SEKTOREN AUFSUCHUNG UND GEWINNUNG VON ÖL ODER GAS

Belgien

—

Dänemark

Stellen gemäß

— Lov om Danmarks undergrund, vgl. lovbekendtgørelse nr. 526 vom 11. Juni 2002

— Lov om kontinentalsoklen, vgl. lovbekendtgørelse nr. 182 vom 1. Mai 1979

Deutschland

— Unternehmen gemäß Bundesberggesetz vom 13. August 1980

Griechenland

— Ελληνικά Πετρέλαια Α.Ε., gemäß Gesetz 2593/98 για την αναδιοργάνωση της Δ.Ε.Π. Α.Ε. και των θυγατρικών της
εταιρειών, το καταστατικό αυτής και άλλες διατάξεις

Spanien

— BG International Limited Quanum, Asesores & Consultores, S.A.

— Cambria Europe, Inc.

— CNWL oil (España), S.A.

— Compañía de investigación y explotaciones petrolíferas, S.A.

— Conoco limited.

— Eastern España, S.A.

— Enagas, S.A.

— España Canadá resources Inc.

— Fugro — Geoteam, S.A.

— Galioil, S.A.

— Hope petróleos, S.A.

— Locs oil company of Spain, S.A.

— Medusa oil Ltd.

— Muphy Spain oil company:

— Onempm España, S.A.

— Petroleum oil & gas España, S.A.

— Repsol Investigaciones petrolíferas, S.A.

— Sociedad de hidrocarburos de Euskadi, S.A.

— Taurus petroleum, AN.
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— Teredo oil limited.

— Unión Fenosa gas exploración y producción, S.A.

— Wintersahll, AG.

— YCI España, L.C.

— Otras entidades que operan en virtud de la Ley 34/1998, de 7 de octubre, del Sector de hidrocarburos y su
normativa de desarrollo.

Frankreich

— Mit der Aufsuchung und Gewinnung von Erdöl oder Gas beauftragte Stellen gemäß dem Code minier und der
betreffenden Durchführungsbestimmungen, insbesondere décret n° 95-427 du 19 avril 1995

Irland

— Stellen, die über eine Genehmigung, eine Lizenz, eine Erlaubnis oder eine Konzession für die Aufsuchung oder
Gewinnung von Gas bzw. Erdöl gemäß folgenden Rechtsvorschriften verfügen:

— Continental Shelf Act 1968

— Petroleum and Other Minerals Development Act 1960

— Licensing Terms for Offshore Oil and Gas Exploration and Development 1992

— Petroleum (Production) Act (NI) 1964

Italien

— Stellen, die über eine Genehmigung, eine Erlaubnis, eine Lizenz oder eine Konzession für die Aufsuchung oder
Gewinnung von Gas bzw. Erdöl oder für die unterirdische Lagerung von Erdgas gemäß folgenden Rechtsvorschriften
verfügen:

— legge n. 136 vom 10. Febraur 1953

— legge n. 6 vom 11. Januar 1957, geändert durch legge n. 613 vom 21. Juli 1967

— legge n. 9 vom 9. Januar 1991

— decreto legislativo n. 625 vom 25. November 1996

— legge n. 170 vom 26. April 1974, geändert durch decreto legislativo n. 164 vom 23. Mai 2000

Luxemburg

—

Niederlande

— Stellen gemäß dem Mijnbouwwet (Stand 1. Januar 2003)

Österreich

— Stellen, die gemäß dem Mineralrohstoffgesetz, BGBl. I Nr. 38/1999, in der jeweils geltenden Fassung, zur Suche oder
Förderung von Erdöl oder Gas befugt sind
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Portugal

Stellen gemäß

— Decreto-Lei nº 109/94 vom 26. April und Portaria nº 790/94 vom 5. September 1994

— Decreto-Lei nº 82/94 vom 24. August und Despacho nº A-87/94 vom 17. Januar 1994

Finnland

—

Schweden

— Einrichtungen, die über eine Konzession für die Aufsuchung oder Gewinnung von Erdöl oder Gas gemäß dem
minerallagen (1991:45) verfügen, oder die eine Genehmigung gemäß lagen (1966:314) om kontinentalsockeln
erhalten haben

Vereinigtes Königreich

— Eine Person, die ihre Tätigkeit aufgrund einer gemäß Petroleum Act 1998 erteilten Lizenz — oder einer Lizenz mit
gleicher Wirkung — ausübt

— Eine Person, der gemäß dem Petroleum (Production) Act (Northern Ireland) 1964 eine Lizenz erteilt wurde
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ANHANG VIII

AUFTRAGGEBER IN DEN SEKTOREN AUFSUCHUNG UND GEWINNUNG VON KOHLE UND ANDEREN
FESTEN BRENNSTOFFEN

Belgien

—

Dänemark

— Unternehmen zur Aufsuchung oder Gewinnung von Kohle oder anderen Festbrennstoffen gemäß lovbekendtgørelse
nr. 569 vom 30. Juni 1997

Deutschland

— Unternehmen zur Aufsuchung oder Gewinnung von Kohle oder anderen Festbrennstoffen gemäß Bundesberggesetz
vom 13. August 1980

Griechenland

— Δημόσια Επιχείρηση Ηλεκτρισμού, tätig im Bereich Aufsuchung und Gewinnung von Kohle und anderen Fest-
brennstoffen gemäß dem Bergbaukodex von 1973, geändert durch Gesetz vom 27. April 1976

Spanien

— Alto Bierzo, S.A.

— Antracitas de Arlanza, S.A.

— Antracitas de Gillon, S.A.

— Antracitas de La Granja, S.A.

— Antracitas de Tineo, S.A.

— Campomanes Hermanos, S.A.

— Carbones de Arlanza, S.A.

— Carbones de Linares, S.A.

— Carbones de Pedraforca, S.A.

— Carbones del Puerto, S.A.

— Carbones el Túnel, S.L.

— Carbones San Isidro y María, S.A.

— Carbonifera del Narcea, S.A.

— Compañia Minera Jove, S.A.

— Compañía General Minera de Teruel, S.A.

— Coto minero del Narcea, S.A.

— Coto minero del Sil, S.A.

— Empresa Nacional Carbonífera del Sur, S.A.

— Endesa, S.A.
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— Gonzalez y Diez, S.A.

— Hijos de Baldomero García, S.A.

— Hullas del Coto Cortés, S.A.

— Hullera Vasco-leonesa, S.A.

— Hulleras del Norte, S.A.

— Industrial y Comercial Minera, S.A.

— La Carbonífera del Ebro, S.A.

— Lignitos de Meirama, S.A.

— Malaba, S.A.

— Mina Adelina, S.A.

— Mina Escobal, S.A.

— Mina La Camocha, S.A.

— Mina La Sierra, S.A.

— Mina Los Compadres, S.A.

— Minas de Navaleo, S.A.

— Minas del Principado, S.A.

— Minas de Valdeloso, S.A.

— Minas Escucha, S.A.

— Mina Mora primera bis, S.A.

— Minas y explotaciones industriales, S.A.

— Minas y ferrocarriles de Utrillas, S.A.

— Minera del Bajo Segre, S.A.

— Minera Martín Aznar, S.A.

— Minero Siderúrgica de Ponferrada, S.A.

— Muñoz Sole hermanos, S.A.

— Promotora de Minas de carbón, S.A.

— Sociedad Anónima Minera Catalano-aragonesa.

— Sociedad minera Santa Bárbara, S.A.

— Unión Minera del Norte, S.A.

— Union Minera Ebro Segre, S.A.

— Viloria Hermanos, S.A.

— Virgilio Riesco, S.A.

— Otras entidades que operan en virtud de la Ley 22/1973, de 21 de julio, de Minas y su normativa de desarrollo.
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Frankreich

— Stellen, die aufgrund des code minier und seiner Durchführungsbestimmungen, insbesondere des décret n° 95-427
vom 19. April 1995, mit der Aufsuchung und Gewinnung von Kohle und anderen festen Brennstoffen beauftragt
sind

Irland

— Bord na Mona plc., errichtet und betrieben gemäß dem Turf Development Act 1946 to 1998

Italien

— Carbosulcis S.p.A.

Luxemburg

—

Niederlande

—

Österreich

— Stellen, die gemäß dem Mineralrohstoffgesetz, BGBl. I Nr. 38/1999, in der jeweils geltenden Fassung, zur Suche oder
Förderung von Kohle oder anderen festen Brennstoffen befugt sind

Portugal

— Empresa Nacional de Urânio

Finnland

— Auftraggeber, denen aufgrund des oikeudesta luovuttaa valtion kiinteistövarallisuutta annettu laki/lagen om rätt att
överlåta statlig fastighetsförmögenhet (....) das Sonderrecht zur Aufsuchung und Gewinnung von festen Brennstoffen
gewährt wurde

Schweden

— Einrichtungen, die über eine Konzession für die Aufsuchung oder Gewinnung von Kohle oder anderen festen
Brennstoffen auf der Grundlage einer Konzession gemäß dem minerallagen (1991:45) oder lagen (1985:620) om
vissa torvfyndigheter verfügen oder eine Genehmigung gemäß lagen (1966:314) om kontinentalsockeln erhalten
haben

Vereinigtes Königreich

— Betreiber, die über eine entsprechende Lizenz (im Sinne des Coal Industry Act 1994) verfügen

— The Department of Enterprise, Trade and Investment (Northern Ireland)

— Eine Person, die aufgrund einer Aufsuchungskonzession, einer Bergwerkspacht, einer Bergwerkskonzession oder einer
Bergwerkserlaubnis im Sinne von Abschnitt 57(1) of the Mineral Development Act (Northern Ireland) 1969 tätig
wird
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ANHANG IX

AUFTRAGGEBER IM BEREICH DER SEEHAFEN- ODER BINNENHAFEN- ODER SONSTIGEN TERMINAL-
EINRICHTUNGEN

Belgien

— Gemeentelijk Havenbedrijf van Antwerpen

— Havenbedrijf van Gent

— Maatschappij der Brugse Zeevaartinrichtigen

— Port autonome de Charleroi

— Port autonome de Namur

— Port autonome de Liège

— Port autonome du Centre et de l’Ouest

— Société régionale du Port de Bruxelles/Gewestelijk Vennootschap van de Haven van Brussel

— Zeekanaal en Watergebonden Grondbeheer Vlaanderen

Dänemark

— Häfen im Sinne von § 1 des lov nr. 326 om havne vom 28. Mai 1999

Deutschland

— Häfen, die ganz oder teilweise den territorialen Behörden (Länder, Kreise, Gemeinden) unterstehen

— Binnenhäfen, die der Hafenordnung gemäß den Wassergesetzen der Länder unterliegen

Griechenland

— Οργανισμός Λιμένος Πειραιώς Ανώνυμη Εταιρεία (Ο.Λ.Π. Α.Ε.), gemäß Gesetz 2688/99

— Οργανισμός Λιμένος Θεσσαλονίκης Ανώνυμη Εταιρία (Ο.Λ.Θ. Α.Ε.), gemäß Gesetz 2688/99

— Οργανισμός Λιμένος Αλεξανδρούπολης Ανώνυμη Εταιρεία (Ο.Λ.Α. Α.Ε.), gemäß Gesetz 2932/01

— Οργανισμός Λιμένος Βόλου Ανώνυμη Εταιρεία (Ο.Λ.Β. Α.Ε.), gemäß Gesetz 2932/01

— Οργανισμός Λιμένος Ελευσίνας Ανώνυμη Εταιρεία (Ο.Λ.Ε. Α.Ε.), gemäß Gesetz 2932/01

— Οργανισμός Λιμένος Ηγουμενίτσας Ανώνυμη Εταιρεία (Ο.Λ.ΗΓ. Α.Ε.), gemäß Gesetz 2932/01

— Οργανισμός Λιμένος Ηρακλείου Ανώνυμη Εταιρεία (Ο.Λ.Η. Α.Ε.), gemäß Gesetz 2932/01

— Οργανισμός Λιμένος Καβάλας Ανώνυμη Εταιρεία (Ο.Λ.Κ. Α.Ε.), gemäß Gesetz 2932/01

— Οργανισμός Λιμένος Κέρκυρας Ανώνυμη Εταιρεία (Ο.Λ.ΚΕ. Α.Ε.), gemäß Gesetz 2932/01

— Οργανισμός Λιμένος Πατρών Ανώνυμη Εταιρεία (Ο.Λ.ΠΑ. Α.Ε.), gemäß Gesetz 2932/01

— Οργανισμός Λιμένος Λαυρίου Ανώνυμη Εταιρεία (Ο.Λ.Λ. Α.Ε.), gemäß Gesetz 2932/01

— Οργανισμός Λιμένος Ραφήνας Ανώνυμη Εταιρεία (Ο.Λ.Ρ. Α.Ε.), gemäß Gesetz 2932/01

— Andere Häfen, die den Vorschriften des Präsidialerlasses 649/1977 (Εποπτεία, οργάνωση, λειτουργία και διοικητικός
έλεγχος λιμένων) unterliegen
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Spanien

— Ente público Puertos del Estado

— Autoridad Portuaria de Alicante

— Autoridad Portuaria de Almería — Motril

— Autoridad Portuaria de Avilés

— Autoridad Portuaria de la Bahía de Algeciras

— Autoridad Portuaria de la Bahía de Cádiz

— Autoridad Portuaria de Baleares

— Autoridad Portuaria de Barcelona

— Autoridad Portuaria de Bilbao

— Autoridad Portuaria de Cartagena

— Autoridad Portuaria de Castellón

— Autoridad Portuaria de Ceuta

— Autoridad Portuaria de Ferrol — San Cibrao

— Autoridad Portuaria de Gijón

— Autoridad Portuaria de Huelva

— Autoridad Portuaria de Las Palmas

— Autoridad Portuaria de Málaga

— Autoridad Portuaria de Marín y Ría de Pontevedra

— Autoridad Portuaria de Melilla

— Autoridad Portuaria de Pasajes

— Autoridad Portuaria de Santa Cruz de Tenerife

— Autoridad Portuaria de Santander

— Autoridad Portuaria de Sevilla

— Autoridad Portuaria de Tarragona

— Autoridad Portuaria de Valencia

— Autoridad Portuaria de Vigo

— Autoridad Portuaria de Villagarcía de Arousa

— Otras entidades Portuarias de las Comunidades Autónomas de Andalucía, Asturias, Baleares, Canarias, Cantabria,
Cataluña, Galicia, Murcia, País Vasco y Valencia.

Frankreich

— Port autonome de Paris, errichtet aufgrund der loi n° 68-917 relative au port autonome de Paris vom 24. Oktober
1968
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— Port autonome de Strasbourg, errichtet aufgrund der mit Gesetz vom 26. April 1924 gebilligten convention entre
l'État et la ville de Strasbourg relative à la construction du port rhénan de Strasbourg et à l'exécution de travaux
d'extension de ce port vom 20. Mai 1923

— Häfen mit Selbstverwaltung, die nach Artikel 111‑1 ff. des code des ports maritimes betrieben werden

— Häfen ohne Selbstverwaltung, die nach Artikel R. 121‑1 ff. des code des ports maritimes betrieben werden

— Von den Regional- oder Departementbehörden verwaltete Häfen bzw. Häfen, die aufgrund einer von den Regional-
oder Departementbehörden erteilten Konzession nach Artikel 6 der loi n° 83-663 du 22 juillet 1983 complétant la
loi n° 83-8 du 7 janvier 1983 relative à la répartition des compétences entre les communes, les départements et
l'État betrieben werden

— Die öffentliche Einrichtung Voies navigables de France, die den Bestimmungen von Artikel 124 der loi n° 90-1168
vom 29. Dezember 1990 in ihrer geänderten Fassung unterliegt

Irland

— Häfen, nach den Harbours Acts 1946 to 2000 betrieben werden

— Hafen von Rosslare Harbour, nach den Fishguard and Rosslare Railways and Harbours Acts 1899 betrieben wird

Italien

— Staatliche Häfen und andere Häfen, die von der Capitanerie di Porto gemäß dem Codice della navigazione, regio
decreto n. 327 vom 30. März 1942 betrieben werden

— Häfen mit Selbstverwaltung (Hafenkörperschaften), errichtet nach Sondergesetzen gemäß Art. 19 des Codice della
navigazione, regio decreto n. 327 vom 30. März 1942

Luxemburg

— Port de Mertert, errichtet und betrieben gemäß loi relative à l’aménagement et à l’exploitation d’un port fluvial sur
la Moselle vom 22. Juli 1963 in der geänderten Fassung

Niederlande

— Auftraggeber im Bereich der Seehafen-, Binnenhafen- oder sonstigen Terminalausrüstung

Österreich

— Inlandhäfen, die vollständig oder teilweise im Eigentum der Länder und/oder Gemeinden sind

Portugal

— APDL – Administração dos Portos do Douro e Leixões, S.A, gemäß Decreto-Lei nº 335/98 vom 3. November 1998

— APL – Administração do Porto de Lisboa, S.A, gemäß Decreto-Lei nº 336/98 vom 3. November 1998

— APS – Administração do Porto de Sines, S.A, gemäß Decreto-Lei nº 337/98 vom 3. November 1998

— APSS – Administração dos Portos de Setúbal e Sesimbra, S.A, gemäß Decreto-Lei nº 338/98 vom 3. November
1998

— APA – Administração do Porto de Aveiro, S.A, gemäß Decreto-Lei nº 339/98 vom 3. November 1998

— IPN – Instituto Portuário do Norte, gemäß Decreto-Lei nº 242/99 vom 28. Juni 1999

— ICP – Instituto Portuário do Centro, gemäß Decreto-Lei nº 243/99 vom 28. Juni 1999

— IPS – Instituto Portuário do Sul, gemäß Decreto-Lei nº 244/99 vom 28. Juni 1999

— IDN – Instituto da Navegabilidade do Douro, gemäß Decreto-Lei nº 138-A/97 vom 3. Juni
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Finnland

— Häfen, die aufgrund des kunnallisista satamajärjestyksistä ja liikennemaksuista annettu laki/lagen om kommunala
hamnanordningar och trafikavgifter (955/1976) genutzt werden, und Häfen, die aufgrund einer Genehmigung nach
§ 3 des yksityisistä yleisistä satamista annettu laki/lagen om privata allmänna hamnar (1156/1994) errichtet wurden

— Saimaan kanavan hoitokunta/Förvaltningsnämnden för Saima kanal

Schweden

— Hafen- und Terminalanlagen gemäß lagen (1983:293) om inrättande, utvidgning och avlysning av allmän farled och
allmän hamn und förordningen (1983:744) om trafiken på Göta kanal

Vereinigtes Königreich

— Eine örtliche Behörde mit der Aufgabe, für die See- oder Binnenschifffahrts-Verkehrsunternehmen in einer be-
stimmten, von ihr verwalteten geografischen Zone See- oder Binnenhäfen oder andere Terminaleinrichtungen
bereitzustellen

— Eine Hafenbehörde im Sinne von Abschnitt 57 des Harbours Act 1964

— British Waterways Board

— Eine Hafenbehörde gemäß Abschnitt 38(1) des Harbours Act (Northern Ireland) 1970
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ANHANG X

AUFTRAGGEBER IM BEREICH DER FLUGHAFENANLAGEN

Belgien

— Belgocontrol

— Brussels International Airport Company

— Luchthaven van Deurne

— Luchthaven van Oostende

— SA Brussels South Charleroi Airport

— SA Société de Développement et de Promotion de l’Aéroport de Bierset

Dänemark

— Flughäfen, die aufgrund einer Genehmigung gemäß § 55, Abs. 1 des lov om luftfart, vgl. lovbekendtgørelse nr. 543
vom 13. Juni 2001, betrieben werden

Deutschland

— Flughäfen im Sinne des § 38 Absatz 2 Nr. 1 der Luftverkehrs-Zulassungs-Ordnung vom 19. Juni 1964, zuletzt
geändert am 21. August 2002

Griechenland

— Υπηρεσία Πολιτικής Αεροπορίας (ΥΠΑ), betrieben gemäß Gesetzesdekret 714/70, geändert durch Gesetz 1340/83;
Organisation des Unternehmens geregelt durch Präsidialerlass 56/89, in der Folge geändert

— Das Unternehmen Διεθνής Αερολιμένας Αθηνών in Spata, betrieben gemäß Gesetz 2338/95 Κύρωση Σύμβασης
Ανάπτυξης του Νέου Διεθνούς Αεροδρομίου της Αθήνας στα Σπάτα, „ίδρυση της εταιρείασ ‚Διεθνής Αεπρολιμένας Αθηνών
Α.Ε.‘ έγκριση Περιβαλλοντικών όρων και άλλες διατάξεις“

— Φορείς Διαχείρισης gemäß Präsidialerlass 158/02 Ίδρυση, κατασκευή, Εξοπλισμός, οργάνωση, διοίκηση, λειτουργία και
εκμετάλλευση πολιτικών αερολιμένων από φυσικά, πρόσωπα, νομικά πρόσωπα ιδιωτικού δικαίου και Οργανισμούς Τοπικής
Αυτοδιοίκησης (griechisches Amtsblatt, A Nr. 137)

Spanien

— Ente público Aeropuertos Españoles y Navegación Aérea (AENA)

Frankreich

— Durch öffentliche Einrichtungen nach Artikel L. 251-1, L.260-1 et L. 270-1 des code de l’aviation civile betriebene
Flughäfen

— Im Rahmen einer nach Artikel 223-2 des code de l'aviation civile erteilten staatlichen Konzession betriebene
Flughäfen

— Aufgrund eines arrêté préfectoral zur Genehmigung einer zeitweiligen Belegung betriebene Flughäfen

— Von Gebietskörperschaften geschaffene Flughäfen, die Gegenstand einer Vereinbarung nach Artikel L. 221-1 des code
de l’aviation civile sind

Irland

— Flughäfen von Dublin, Cork und Shannon, die von Aer Rianta—Irish Airports verwaltet werden

— Flughäfen, deren Tätigkeit aufgrund einer public use licence, die aufgrund des Irish Aviation Authority Act 1993 in
der durch den Air Navigation and Transport (Amendment) Act 1998 geänderten Fassung erteilt wurde, geregelt ist
und auf denen ein Fluglinienverkehr mit Luftverkehrsfahrzeugen für Fluggäste, Post und Fracht betrieben wird
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Italien

— AAAVTAG

— Vewaltungseinrichtungen gemäß Sondergesetzen

— Flughäfen, deren Einrichtungen aufgrund einer Konzession gemäß Art. 694 des Codice della navigazione, R.D. n.
327 vom 30. März 1942 betrieben werden

— R.A.I. Registro Aeronautico Italiano

Luxemburg

— Aéroport du Findel

Niederlande

— Flughäfen, deren Betrieb nach Artikel 18 ff. des Luchtvaartwet geregelt ist

Österreich

— Stellen, die gemäß dem Luftfahrtgesetz, BGBl. Nr. 253/1957, in der jeweils geltenden Fassung, zur Bereitstellung
eines Flughafens befugt sind

Portugal

— ANA — Aeroportos de Portugal, S.A., errichtet gemäß Decreto-Lei nº 404/98 vom 18. Dezember

— NAV — Empresa Pública de Navegação Aérea de Portugal, E. P., errichtet gemäß Decreto-Lei nº 404/98 vom 18.
Dezember

— ANAM — Aeroportos e Navegação Aérea da Madeira, S. A., erreichtet gemäß Decreto-Lei nº 453/91 vom 11.
Dezember

Finnland

— Flughäfen, die von einem Ilmailulaitos/Luftfartsverket, einer Gemeinde oder einem öffentlichen Unternehmen
aufgrund des ilmailulaki/luftfartslagen(281/1995) betrieben werden

Schweden

— Öffentliche Flughäfen, die gemäß dem luftfartslagen (1957:297) betrieben werden

— Private Flughäfen, die aufgrund einer Genehmigung nach dem genannten Gesetz betrieben werden, sofern diese
Genehmigung Artikel 2 Absatz 3 der Richtlinie entspricht

Vereinigtes Königreich

— Eine örtliche Behörde mit der Aufgabe, für die Luftverkehrsunternehmen in einer bestimmten, von ihr verwalteten
geografischen Zone Flughäfen oder andere Terminaleinrichtungen bereitzustellen

— in Flughafenbetreiber im Sinne des Airports Act 1986, der die Verwaltung eines Flughafens nach der economic
regulation von Part IV dieses Act wahrnimmt

— Ein Flughafenbetreiber im Sinne des Airports Act 1986, der die Verwaltung eines Flughafens nach der economic
regulation von Part IV dieses Act wahrnimmt

— Highland and Islands Airports Limited

— Ein Flughafenbetreiber im Sinne der Airports (Northern Ireland) Order 1994
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ANHANG XI

LISTE DER GEMEINSCHAFTLICHEN RECHTSVORSCHRIFTEN NACH ARTIKEL 30 ABSATZ 3

A FORTLEITUNG ODER ABGABE VON GAS UND WÄRME

Richtlinie 98/30/EG des Europäischen Parlaments und des Rates vom 22. Juni 1998 betreffend gemeinsame
Vorschriften für den Erdgasbinnenmarkt (1)

B ERZEUGUNG, FORTLEITUNG ODER ABGABE VON ELEKTRIZITÄT

Richtlinie 96/92/EG des Europäischen Parlaments und des Rates vom 19. Dezember 1996 betreffend gemeinsame
Vorschriften für den Elektrizitätsbinnenmarkt (2)

C GEWINNUNG, FORTLEITUNG ODER ABGABE VON TRINKWASSER

—

D AUFTRAGGEBER IM BEREICH DER EISENBAHNDIENSTE

—

E AUFTRAGGEBER IM BEREICH DER STÄDTISCHEN EISENBAHN-, STRAßENBAHN-, OBERLEITUNGSBUS- ODER
BUSDIENSTE

—

F AUFTRAGGEBER IM BEREICH DER POSTDIENSTE

Richtlinie 97/67/EG des Europäischen Parlaments und des Rates vom 15. Dezember 1997 über gemeinsame
Vorschriften für die Entwicklung des Binnenmarktes der Postdienste der Gemeinschaft und die Verbesserung der
Dienstequalität (3)

G AUFSUCHUNG UND GEWINNUNG VON ÖL ODER GAS

Richtlinie 94/22/EG des Europäischen Parlaments und des Rates vom 30. Mai 1994 über die Erteilung und Nutzung
von Genehmigungen zur Prospektion, Exploration und Gewinnung von Kohlenwasserstoffen (4)

H AUFSUCHUNG UND GEWINNUNG VON KOHLE UND ANDEREN FESTEN BRENNSTOFFEN

—

I AUFTRAGGEBER IM BEREICH DER SEEHAFEN- ODER BINNENHAFEN- ODER SONSTIGEN TERMINALEINRICH-
TUNGEN

—

J AUFTRAGGEBER IM BEREICH DER FLUGHAFENDIENSTE

—

(1) ABl. L 204 vom 21.7.1998, S. 1.
(2) ABl. L 27 vom 30.1.1997, S. 20.
(3) ABl. L 15 vom 21.1.1998, S. 14. Zuletzt geändert durch Richtlinie 2002/39/EG (ABl. L 176 vom 5.7.2002, S. 21).
(4) ABl. L 164 vom 30.6.1994, S. 3.
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ANHANG XII

VERZEICHNIS DER IN ARTIKEL 1 ABSATZ 2 BUCHSTABE b) GENANNTEN TÄTIGKEITEN (1)

NACE (1)

CPV Referenznummer ABSCHNITT F

BAUGEWERBE
Abtei-
lung Gruppe Klasse Beschreibung Anmerkungen

45 Baugewerbe Diese Abteilung umfasst:

Neubau, Renovierung und gewöhnliche
Instandsetzung

45000000

45.1 Vorbereitende Bau-
stellenarbeiten

45100000

45.11 Abbruch von Gebäuden,
Erdbewegungsarbeiten

Diese Klasse umfasst:

— Abbruch von Gebäuden und anderen
Bauwerken

— Aufräumen von Baustellen

— Erdbewegungen: Ausschachtung,
Erdauffüllung, Einebnung und Planie-
rung von Baugelände, Grabenaushub,
Felsabbau, Sprengen usw.

— Erschließung von Lagerstätten:

Auffahren von Grubenbauen, Abräu-
men des Deckgebirges und andere
Aus- und Vorrichtungsarbeiten

Diese Klasse umfasst ferner:

— Baustellenentwäs-serung

— Entwässerung von land- und forstwirt-
schaftlichen Flächen

45110000

45.12 Test- und Suchbohrung Diese Klasse umfasst:

— Test-, Such- und Kernbohrung für bau-
liche, geophysikalische, geo-logische
oder ähnliche Zwecke

Diese Klasse umfasst nicht:

— Erdöl- und Erdgasbohrungen zu
Förderzwecken auf Vertragsbasis (s.
11.20)

— Brunnenbau (s. 45.25)

— Schachtbau (s. 45.25)

— Exploration von Erdöl- und Erdgas-
feldern, geophysikalische, geologische
und seismische Messungen (s. 74.20)

45120000

45.2 Hoch- und Tiefbau 45200000

(1) Bei unterschiedlichen Auslegungen zwischen CPV und NACE gilt die NACE-Nomenklatur.



Amtsblatt der Europäischen UnionDE 30.4.2004L 134/76

NACE (1)

CPV Referenznummer ABSCHNITT F

BAUGEWERBE
Abtei-
lung Gruppe Klasse Beschreibung Anmerkungen

45.21 Hochbau, Brücken- und
Tunnelbau u. ä.

Diese Klasse umfasst:

Errichtung von Gebäuden aller Art

Errichtung von Brücken, Tunneln u. ä.:

Brücken (einschließlich für Hochstraßen),

Viadukte, Tunnel und Unterführungen,

Rohrfernleitungen, Fernmelde- und Hoch-
spannungsleitungen,

städtische Rohrleitungs- und Kabelnetze
einschließlich zugehöriger Arbeiten

Herstellung von Fertigteilbauten aus Beton
auf der Baustelle

Diese Klasse umfasst nicht:

Erbringung von Dienstleistungen bei der
Erdöl- und Erdgasförderung (s. 11.20)

Errichtung vollständiger Fertigteilbauten
aus selbst gefertigten Teilen, soweit nicht
aus Beton (s. Abteilungen 20, 26 und 28)

Bau von Sportplätzen, Stadien, Schwimm-
bädern, Sporthallen und anderen Sportan-
lagen (ohne Gebäude) (s. 45.23)

Bauinstallation (s. 45.3)

Sonstiges Baugewerbe (s. 45.4)

Tätigkeiten von Architektur- und Inge-
nieurbüros (s. 74.20)

Projektleitung (s. 74.20)

45210000

45.22 Dachdeckerei, Ab-
dichtung und Zimmerei

Diese Klasse umfasst:

Errichtung von Dächern

Dachdeckung

Abdichtung gegen Wasser und Feuchtigkeit

45220000

45.23 Straßenbau und Eisen-
bahnoberbau

Diese Klasse umfasst:

Bau von Autobahnen, Straßen und Wegen

Bau von Bahnverkehrsstrecken

Bau von Rollbahnen

Bau von Sportplätzen, Stadien, Schwimm-
bädern, Tennis- und Golfplätzen (ohne
Gebäude)

Markierung von Fahrbahnen und Park-
plätzen

Diese Klasse umfasst nicht:

Vorbereitende Erdbewegungen (s. 45.11)

45230000
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NACE (1)

CPV Referenznummer ABSCHNITT F

BAUGEWERBE
Abtei-
lung Gruppe Klasse Beschreibung Anmerkungen

45.24 Wasserbau Diese Klasse umfasst den Bau von:

Wasserstraßen, Häfen (einschließlich Jacht-
häfen), Flussbauten, Schleusen usw.

Talsperren und Deichen

Nassbaggerei Unterwasserarbeiten

45240000

45.25 Spezialbau und sons-
tiger Tiefbau

Diese Klasse umfasst:

Spezielle Tätigkeiten im Hoch- und Tief-
bau, die besondere Fachkenntnisse bzw.
Ausrüstungen erfordern:

Herstellen von Fundamenten einschließlich
Pfahlgründung

Brunnen- und Schachtbau

Montage von fremdbezogenen Stahl-
elementen

Eisenbiegerei

Mauer- und Pflasterarbeiten

Auf- und Abbau von Gerüsten und beweg-
lichen Arbeitsbühnen einschließlich deren
Vermietung

Schornstein-, Feuerungs- und Industrie-
ofenbau

Diese Klasse umfasst nicht:

Vermietung von Gerüsten ohne Auf- und
Abbau (s. 71.32)

45250000

45.3 Bauinstallation 45300000

45.31 Elektroinstallation Diese Klasse umfasst:

Installation von:

Elektrischen Leitungen und Armaturen

Kommunikationssystemen

Elektroheizungen

Rundfunk- und Fernsehantennen (für
Wohngebäude)

Feuermeldeanlagen

Einbruchsicherungen

Aufzüge und Rolltreppen

Blitzableiter usw. in Gebäuden und ande-
ren Bauwerken

45310000
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NACE (1)

CPV Referenznummer ABSCHNITT F

BAUGEWERBE
Abtei-
lung Gruppe Klasse Beschreibung Anmerkungen

45.32 Dämmung gegen Kälte,
Wärme, Schall und Er-
schütterung

Diese Klasse umfasst:

Dämmung gegen Kälte, Wärme, Schall und
Erschütterung in Gebäuden und anderen
Bauwerken

Diese Klasse umfasst nicht:

Abdichtung gegen Wasser und Feuchtigkeit
(s. 45.22)

45320000

45.33 Klempnerei, Gas-, Was-
ser-, Heizungs- und
Lüftungsinstallation

Diese Klasse umfasst:

Installation oder Einbau von:

Gas-, Wasser-, und Sanitärinstallation
sowie Ausführung von Klempnerarbeiten

Heizungs-, Lüftungs-, Kühl- und Klima-
anlagen

Lüftungskanälen

Sprinkleranlagen in Gebäuden und anderen
Bauwerken

Diese Klasse umfasst nicht:

Installation von Elektroheizungen
(s. 45.31)

45330000

45.34 Sonstige Bauinstallation Diese Klasse umfasst:

Installation von Beleuchtungs- und Signal-
anlagen für Straßen, Eisenbahnen, Flug-
häfen und Häfen

Installation von Ausrüstungen und Befesti-
gungselementen a.n.g. in Gebäuden und
anderen Bauwerken

45340000

45.4 Sonstiges Baugewerbe 45400000

45.41 Stuckateurgewerbe, Gip-
serei und Verputzerei

Diese Klasse umfasst:

Stuck-, Gips- und Verputzarbeiten innen
und außen einschließlich damit verbunde-
ner Lattenschalung in und an Gebäuden
und anderen Bauwerken

45410000

45.42 Bautischlerei Diese Klasse umfasst:

Einbau von fremdbezogenen Türen, Toren,
Fenstern, Rahmen und Zargen, Einbau-
küchen, Treppen, Ladeneinrichtungen u. ä.
aus Holz oder anderem Material

Einbau von Decken, Wandvertäfelungen,
beweglichen Trennwänden u. ä.. Innen-aus-
bauarbeiten

Diese Klasse umfasst nicht:

Verlegen von Parkett- und anderen Holz-
böden (s. 45.43)

45420000
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NACE (1)

CPV Referenznummer ABSCHNITT F

BAUGEWERBE
Abtei-
lung Gruppe Klasse Beschreibung Anmerkungen

45.43 Fußboden-, Fliesen- und
Plattenlegerei, Raumaus-
stattung

Diese Klasse umfasst:

Tapetenkleberei

Verlegen von:

Wand- und Bodenfliesen oder -platten aus
Keramik, Beton oder Stein

Parkett- und anderen Holzböden

Teppich- und Linoleum-böden sowie
Bodenbelägen aus Gummi oder synthe-
tischem Material

Terrazzo-, Marmor-, Granit- oder Schiefer-
böden sowie Wandverkleidungen aus
diesen Materialien

45430000

45.44 Maler- und Glaser-
gewerbe

Diese Klasse umfasst:

Innen- und Außenanstrich von Gebäuden

Anstrich von Hoch- und Tiefbauten

Ausführung von Glaserarbeiten, einschließ-
lich Einbau von Glasverkleidungen, Spie-
geln usw.

Diese Klasse umfasst nicht:

Fenstereinbau (s. 45.42)

45440000

45.45 Baugewerbe a.n.g. Diese Klasse umfasst:

Einbau von Swimmingpools

Fassadenreinigung

Sonstige Baufertigstellung und Ausbau-
arbeiten a.n.g.

Diese Klasse umfasst nicht:

Innenreinigung von Gebäuden und
anderen Bauwerken (s. 74.70)

45450000

45.5 Vermietung von Bau-
maschinen und ‑geräten
mit Bedienungspersonal

45500000

45.50 Vermietung von Bau-
maschinen und ‑geräten
mit Bedienungspersonal

Diese Klasse umfasst nicht:

Vermietung von Baumaschinen und -gerä-
ten ohne Bedienungspersonal (s. 71.32)

45500000

(1) Verordnung (EWG) Nr. 3037/90 des Rates vom 9. Oktober 1990 betreffend die statistische Systematik der Wirtschaftszweige in der
Europäischen Gemeinschaft (ABl. L 293 vom 24.10.1990, S. 1), zuletzt geändert durch die Verordnung (EWG) Nr. 761/93 der
Kommission (ABl. L 83 vom 3.4.1993, S. 1).
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ANHANG XIII

IN DIE BEKANNTMACHUNGEN AUFZUNEHMENDE INFORMATIONEN

A. OFFENE VERFAHREN

1. Name, Anschrift, Telegrammanschrift, E-mail-Adresse, Telefon-, Telex- und Faxnummer des Auftraggebers.

2. Ggf. Angabe, ob der Auftrag für geschützte Werkstätten reserviert ist oder ob seine Ausführung Programmen für
geschützte Beschäftigungsverhältnisse vorbehalten ist.

3. Art des Auftrags (Liefer-, Bau- oder Dienstleistungsauftrag; gegebenenfalls ist anzugeben, ob es sich um eine
Rahmenvereinbarung oder ein dynamisches Beschaffungssystem handelt).

Dienstleistungskategorie gemäß Anhang XVII Teil A bzw. XVII Teil B und Beschreibung der Dienstleistung
(Nomenklatur-Referenznummer/n).

Gegebenenfalls Angaben dazu, ob die Angebote im Hinblick auf Kauf, Leasing, Miete oder Mietkauf oder eine
Kombination davon eingeholt werden.

4. Liefer- und Ausführungsort.

5. Bei Liefer- und Bauaufträgen:

a) Art und Menge der zu liefernden Waren (Nomenklatur-Referenznummer/n) einschließlich der Optionen auf
zusätzliche Aufträge und, sofern möglich, der veranschlagten Frist für die Ausübung dieser Optionen sowie
gegebenenfalls der Anzahl der Verlängerungen. Bei wiederkehrenden Aufträgen, wenn möglich, auch Angaben zu
der veranschlagten Frist für die Veröffentlichung der Bekanntmachungen späterer Ausschreibungen für die
benötigten Waren bzw. Angaben zu Art und Umfang der Leistungen und zu den allgemeinen Merkmalen des
Bauwerks (Nomenklatur-Referenznummer/n).

b) Angaben zu der Möglichkeit der Lieferanten, Angebote für Teile und/oder die Gesamtheit der gewünschten
Lieferungen abzugeben.

Wird das Bauwerk und der Bauauftrag in mehrere Lose aufgeteilt, Angabe der Größenordnung der verschiedenen
Lose und der Möglichkeit, für ein Los, für mehrere oder sämtliche Lose Angebote zu unterbreiten.

c) Angaben zum Zweck des Bauwerks oder des Bauauftrags, wenn dieser außerdem die Erstellung von Entwürfen
vorsieht.

6. Bei Dienstleistungsaufträgen:

a) Art und Menge der zu erbringenden Dienstleistungen einschließlich der Optionen auf zusätzliche Aufträge und,
sofern möglich, der veranschlagten Frist für die Ausübung dieser Optionen sowie gegebenenfalls der Anzahl der
Verlängerungen. Bei wiederkehrenden Aufträgen, wenn möglich, auch Angaben zu der veranschlagten Frist für
die Veröffentlichung der Bekanntmachungen späterer Ausschreibungen für die benötigten Dienstleistungen.

b) Angabe darüber, ob die Erbringung der Dienstleistung aufgrund von Rechts- und Verwaltungsvorschriften einem
besonderen Berufsstand vorbehalten ist.

c) Hinweis auf die Rechts- oder Verwaltungsvorschriften.

d) Angabe darüber, ob juristische Personen die Namen und die berufliche Qualifikation der Personen angeben
sollten, die für die Ausführung der betreffenden Dienstleistung verantwortlich sein sollen.

e) Angabe darüber, ob Dienstleister Angebote für einen Teil der betreffenden Dienstleistungen unterbreiten können.

7. Falls bekannt, Angabe darüber, ob die Vorlage von Varianten zulässig ist oder nicht.

8. Liefer- oder Ausführungsfrist oder Dauer des Dienstleistungsauftrags und, soweit möglich, Tag des Fristbeginns.
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9. a) Anschrift der Stelle, bei der die Auftragsunterlagen und ergänzenden Unterlagen angefordert werden können.

b) Gegebenenfalls Kosten für die Übersendung dieser Unterlagen und Zahlungsbedingungen.

10. a) Frist für den Eingang der Angebote oder - bei Einrichtung eines dynamischen Beschaffungssystems - der
Indikativangebote.

b) Anschrift der Stelle, bei der die Anträge einzureichen sind.

c) Sprache(n), in der(denen) die Anträge abzufassen sind.

11. a) Gegebenenfalls Personen, die bei der Öffnung der Angebote anwesend sein dürfen.

b) Tag, Uhrzeit und Ort der Öffnung der Angebote.

12. Gegebenenfalls geforderte Kautionen oder Sicherheiten.

13. Wesentliche Finanzierungs- und Zahlungsbedingungen und/oder Hinweise auf Vorschriften, in denen sie enthalten
sind.

14. Gegebenenfalls Rechtsform, die die Unternehmensgruppe, der der Auftrag erteilt wird, haben muss.

15. Wirtschaftliche und technische Mindestanforderungen, die der Wirtschaftsteilnehmer, an den der Auftrag vergeben
wird, erfüllen muss.

16. Zeitraum, während dessen der Bieter sein Angebot aufrechterhalten muss (Bindefrist).

17. Gegebenenfalls zusätzliche Bedingungen zur Ausführung des Auftrags.

18. Zuschlagskriterien nach Artikel 55: „niedrigster Preis“ oder „wirtschaftlich günstigstes Angebot“. Die Kriterien für
die Bestimmung des wirtschaftlich günstigsten Angebots sowie ihre Gewichtung oder gegebenenfalls die nach ihrer
Bedeutung eingestufte Reihenfolge dieser Kriterien sind zu erwähnen, wenn sie nicht in den Verdingungsunterlagen
enthalten sind.

19. Gegebenenfalls Hinweis auf die Veröffentlichung der regelmäßigen Bekanntmachung im Amtsblatt der Europäischen
Union oder auf die Ankündigung der Veröffentlichung dieser Bekanntmachung über ein Beschafferprofil, auf die sich
der Auftrag bezieht, im Amtsblatt der Europäischen Gemeinschaften.

20. Name und Anschrift des für Rechtsbehelfsverfahren und gegebenenfalls für Vermittlungsverfahren zuständigen
Organs. Genaue Hinweise auf die Fristen für die Einlegung von Rechtsbehelfen oder erforderlichenfalls Name,
Anschrift, Telefonnummer, Faxnummer und E-Mail-Adresse der Stelle, bei der diese Informationen erhältlich sind.

21. Tag der Absendung der Bekanntmachung durch den Auftraggeber.

22. Tag des Eingangs der Bekanntmachung beim Amt für amtliche Veröffentlichungen der Europäischen Gemein-
schaften (vom Amt für amtliche Veröffentlichungen mitzuteilen).

23. Sonstige einschlägige Auskünfte.

B. NICHTOFFENE VERFAHREN

1. Name, Anschrift, Telegrammanschrift, E-Mail-Adresse, Telefon-, Telex- und Faxnummer des Auftraggebers.

2. Ggf. Angabe, ob der Auftrag für geschützte Werkstätten reserviert ist oder ob seine Ausführung Programmen für
geschützte Beschäftigungsverhältnisse vorbehalten ist.

3. Art des Auftrags (Liefer-, Bau- oder Dienstleistungsauftrag; gegebenenfalls ist anzugeben, ob es sich um eine
Rahmenvereinbarung handelt).

Dienstleistungskategorie gemäß Anhang XVII Teil A bzw. XVII Teil B und Beschreibung der Dienstleistung
(Nomenklatur-Referenznummer/n).
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Gegebenenfalls Angaben dazu, ob die Angebote im Hinblick auf Kauf, Leasing, Miete, der Mietkauf oder eine
Kombination davon eingeholt werden.

4. Liefer- und Ausführungsort.

5. Bei Liefer- und Bauaufträgen:

a) Art und Menge der zu liefernden Waren (Nomenklatur-Referenznummer/n) einschließlich der Optionen auf
zusätzliche Aufträge und, sofern möglich, der veranschlagten Frist für die Ausübung dieser Optionen sowie
gegebenenfalls zu der Anzahl der Verlängerungen. Bei wiederkehrenden Aufträgen, wenn möglich, auch Angaben
zu der veranschlagten Frist für die Veröffentlichung der Bekanntmachungen späterer Ausschreibungen für die
benötigten Waren bzw. Angaben zu Art und Umfang der Leistungen und zu den allgemeinen Merkmalen des
Bauwerks (Nomenklatur-Referenznummer/n).

b) Angaben zu der Möglichkeit der Lieferanten, Angebote für Teile und/oder die Gesamtheit der gewünschten
Lieferungen abzugeben.

Wird das Bauwerk oder der Bauauftrag in mehrere Lose aufgeteilt, Angabe der Größenordnung der verschie-
denen Lose und der Möglichkeit, für ein Los, für mehrere oder sämtliche Lose Angebote zu unterbreiten.

c) Angaben zum Zweck des Bauwerks oder des Bauauftrags, wenn dieser außerdem die Erstellung von Entwürfen
vorsieht.

6. Bei Dienstleistungsaufträgen:

a) Art und Menge der zu erbringenden Dienstleistungen einschließlich der Optionen auf zusätzliche Aufträge und,
sofern möglich, der veranschlagten Frist für die Ausübung dieser Optionen sowie gegebenenfalls zu der Anzahl
der Verlängerungen. Bei wiederkehrenden Aufträgen, wenn möglich, auch Angaben zu der veranschlagten Frist
für die Veröffentlichung der Bekanntmachungen späterer Ausschreibungen für die benötigten Dienstleistungen.

b) Angabe darüber, ob die Erbringung der Dienstleistung aufgrund von Rechts- und Verwaltungsvorschriften einem
besonderen Berufsstand vorbehalten ist.

c) Hinweis auf die Rechts- oder Verwaltungsvorschriften.

d) Angabe darüber, ob juristische Personen die Namen und die berufliche Qualifikation der Personen angeben
sollten, die für die Ausführung der betreffenden Dienstleistungen verantwortlich sein sollen.

e) Angabe darüber, ob Dienstleister Angebote für einen Teil der betreffenden Dienstleistungen unterbreiten können.

7. Falls bekannt, Angabe darüber, ob die Vorlage von Varianten zulässig ist oder nicht.

8. Liefer- oder Ausführungsfrist oder Dauer des Dienstleistungsauftrags und, soweit möglich, Tag des Fristbeginns.

9. Gegebenenfalls Rechtsform, die die Unternehmensgruppe, der der Auftrag erteilt wird, haben muss.

10. a) Frist für den Eingang der Teilnahmeanträge.

b) Anschrift der Stelle, bei der die Anträge einzureichen sind.

c) Sprache(n), in der(denen) die Anträge abzufassen sind.

11. Frist für die Absendung der Aufforderungen zur Angebotsabgabe.

12. Gegebenenfalls geforderte Kautionen oder Sicherheiten.

13. Wesentliche Finanzierungs- und Zahlungsbedingungen und/oder Hinweise auf Vorschriften, in denen sie enthalten
sind.
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14. Angaben über die besondere Lage des Wirtschaftsteilnehmers sowie wirtschaftliche oder technische Mindestanforde-
rungen, die er erfüllen muss.

15. Zuschlagskriterien nach Artikel 55: „niedrigster Preis“ oder „wirtschaftlich günstigstes Angebot“. Die Kriterien für
die Bestimmung des wirtschaftlich günstigsten Angebots sowie ihre Gewichtung oder gegebenenfalls die nach ihrer
Bedeutung eingestufte Reihenfolge dieser Kriterien sind zu erwähnen, wenn sie nicht in den Verdingungsunterlagen
oder in der Aufforderung zur Angebotsabgabe enthalten sind.

16. Gegebenenfalls zusätzliche Bedingungen zur Ausführung des Auftrags.

17. Gegebenenfalls Hinweis auf die Veröffentlichung der regelmäßigen Bekanntmachung im Amtsblatt der Europäischen
Union oder auf die Ankündigung der Veröffentlichung dieser Bekanntmachung über ein Beschafferprofil, auf die sich
der Auftrag bezieht, im Amtsblatt der Europäischen Union.

18. Name und Anschrift des für Rechtsbehelfsverfahren und gegebenenfalls für Vermittlungsverfahren zuständigen
Organs. Genaue Hinweise auf die Fristen für die Einlegung von Rechtsbehelfen oder erforderlichenfalls Name,
Anschrift, Telefonnummer, Faxnummer und E-Mail-Adresse des Dienstes, bei der diese Informationen erhältlich
sind.

19. Tag der Absendung der Bekanntmachung durch den Auftraggeber.

20. Tag des Eingangs der Bekanntmachung beim Amt für amtliche Veröffentlichungen der Europäischen Gemein-
schaften (vom Amt für amtliche Veröffentlichungen mitzuteilen).

21. Sonstige einschlägige Auskünfte.

C. VERHANDLUNGSVERFAHREN

1. Name, Anschrift, Telegrammanschrift, E-Mail-Adresse, Telefon-, Telex- und Faxnummer des Auftraggebers.

2. Ggf. Angabe, ob der Auftrag für geschützte Werkstätten reserviert ist oder ob seine Ausführung Programmen für
geschützte Beschäftigungsverhältnisse vorbehalten ist.

3. Art des Auftrags (Liefer-, Bau- oder Dienstleistungsauftrag; gegebenenfalls ist anzugeben, ob es sich um eine
Rahmenvereinbarung handelt).

Dienstleistungskategorie im Sinne von Anhang XVII. A oder XVII. B und entsprechende Bezeichnung (Nomenklatur-
Referenznummer/n).

Gegebenenfalls Angaben dazu, ob die Angebote im Hinblick auf Kauf, Leasing, Miete oder Mietkauf oder eine
Kombination davon eingeholt werden.

4. Liefer- und Ausführungsort.

5. Bei Liefer- und Bauaufträgen:

a) Art und Menge der zu liefernden Waren (Nomenklatur-Referenznummer/n) einschließlich der Optionen auf
zusätzliche Aufträge und, sofern möglich, der veranschlagten Frist für die Ausübung dieser Optionen sowie
gegebenenfalls zu der Anzahl der Verlängerungen. Bei wiederkehrenden Aufträgen, wenn möglich, auch Angaben
zu der veranschlagten Frist für die Veröffentlichung der Bekanntmachungen späterer Ausschreibungen für die
benötigten Waren bzw. Angaben zu Art und Umfang der Leistungen und zu den allgemeinen Merkmalen des
Bauwerks (Nomenklatur-Referenznummer/n).

b) Angaben zu der Möglichkeit der Lieferanten, Angebote für Teile und/oder die Gesamtheit der gewünschten
Lieferungen abzugeben.

Werden das Bauvorhaben oder der Bauauftrag in mehrere Lose aufgeteilt, Angabe der Größenordnung der
verschiedenen Lose und der Möglichkeit, für ein Los, für mehrere oder sämtliche Lose Angebote zu unterbreiten.

c) Bei Bauaufträgen: Angaben zum Zweck des Bauwerks oder des Auftrags, wenn dieser außerdem die Erstellung
von Entwürfen vorsieht.
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6. Bei Dienstleistungsaufträgen:

a) Art und Menge der zu erbringenden Dienstleistungen einschließlich der Optionen auf zusätzliche Aufträge und,
sofern möglich, der veranschlagten Frist für die Ausübung dieser Optionen sowie gegebenenfalls zu der Anzahl
der Verlängerungen. Bei wiederkehrenden Aufträgen, wenn möglich, auch Angaben zu der veranschlagten Frist
für die Veröffentlichung der Bekanntmachungen späterer Ausschreibungen für die benötigten Dienstleistungen.

b) Angabe darüber, ob die Erbringung der Dienstleistung aufgrund von Rechts- und Verwaltungsvorschriften einem
besonderen Berufsstand vorbehalten ist.

c) Hinweis auf die Rechts- und Verwaltungsvorschriften.

d) Angabe darüber, ob juristische Personen die Namen und die berufliche Qualifikation der Personen angeben
sollten, die für die Ausführung der betreffenden Dienstleistung verantwortlich sein sollen.

e) Angabe darüber, ob Dienstleister Angebote für einen Teil der Dienstleistungen unterbreiten können.

7. Falls bekannt, Angabe darüber, ob die Vorlage von Varianten zulässig ist oder nicht.

8. Liefer- oder Ausführungsfrist oder Dauer des Dienstleistungsauftrags und, soweit möglich, Tag des Fristbeginns.

9. Gegebenenfalls Rechtsform, die die Unternehmensgruppe, der der Auftrag erteilt wird, haben muss.

10. a) Frist für den Eingang der Teilnahmeanträge.

b) Anschrift der Stelle, bei der die Anträge einzureichen sind.

c) Sprache(n), in der(denen) die Anträge abzufassen sind.

11. Gegebenenfalls geforderte Kautionen oder Sicherheiten.

12. Wesentliche Finanzierungs- und Zahlungsbedingungen und/oder Hinweise auf Vorschriften, in denen sie enthalten
sind.

13. Angaben über die besondere Lage des Wirtschaftsteilnehmers sowie wirtschaftliche oder technische Mindestanforde-
rungen, die er erfüllen muss.

14. Zuschlagskriterien nach Artikel 55: „niedrigster Preis“ oder „wirtschaftlich günstigstes Angebot“. Die Kriterien für
die Bestimmung des wirtschaftlich günstigsten Angebots sowie ihre Gewichtung oder gegebenenfalls die nach ihrer
Bedeutung eingestufte Reihenfolge dieser Kriterien sind zu erwähnen, wenn sie nicht in den Verdingungsunterlagen
oder in der Aufforderung zur Verhandlung enthalten sind.

15. Gegebenenfalls Name und Anschrift der vom Auftraggeber bereits ausgewählten Wirtschaftsteilnehmer.

16. Gegebenenfalls Datum/Daten der Veröffentlichung früherer Bekanntmachungen im Amtsblatt der Europäischen
Gemeinschaften.

17. Gegebenenfalls zusätzliche Bedingungen zur Ausführung des Auftrags.

18. Gegebenenfalls Hinweis auf die Veröffentlichung der regelmäßigen Bekanntmachung im Amtsblatt der Europäischen
Union oder die Übermittlung der Ankündigung der Veröffentlichung dieser Bekanntmachung über ein Beschaffer-
profil, auf die sich der Auftrag bezieht.

19. Name und Anschrift des für Rechtsbehelfsverfahren und gegebenenfalls für Vermittlungsverfahren zuständigen
Organs. Genaue Hinweise auf die Fristen für die Einlegung von Rechtsbehelfen oder erforderlichenfalls Name,
Anschrift, Telefonnummer, Faxnummer und E-Mail-Adresse der Stelle, bei der diese Informationen erhältlich sind.

20. Tag der Absendung der Bekanntmachung durch den Auftraggeber.

21. Tag des Eingangs der Bekanntmachung beim Amt für amtliche Veröffentlichungen der Europäischen Gemein-
schaften (vom Amt für amtliche Veröffentlichungen mitzuteilen).

22. Sonstige einschlägige Auskünfte.
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D. VEREINFACHTE BEKANNTMACHUNG IM RAHMEN EINES DYNAMISCHEN BESCHAFFUNGSSYSTEMS (1)

1. Land des Auftraggebers.

2. Name und E-Mail-Adresse des Auftraggebers.

3. Hinweis auf die Veröffentlichung der Bekanntmachung im Rahmen eines dynamischen Beschaffungssystems.

4. E-Mail-Adresse, unter der die Auftragsunterlagen und die zusätzlichen Unterlagen über das dynamische Beschaf-
fungssystem erhältlich sind.

5. Ausschreibungsgegenstand: Beschreibung nach Referenznummer(n) der CPV-Nomenklatur sowie Menge oder
Umfang des zu vergebenden Auftrags.

6. Frist für die Vorlage der Indikativangebote.

(1) Für die Zulassung zum System mit dem Ziel, zu einem späteren Zeitpunkt an der Ausschreibung des betreffenden Auftrags teilnehmen
zu können.



Amtsblatt der Europäischen UnionDE 30.4.2004L 134/86

ANHANG XIV

IN DIE BEKANNTMACHUNG ÜBER DAS BESTEHEN EINES PRÜFUNGSSYSTEMS AUFZUNEHMENDE
INFORMATIONEN

1. Name, Anschrift, Telegrammanschrift, E-Mail‑Adresse, Telefon-, Fernschreib- und Faxnummer des Auftraggebers.

2. Ggf. Angabe, ob der Auftrag für geschützte Werkstätten reserviert ist oder ob seine Ausführung Programmen für
geschützte Beschäftigungsverhältnisse vorbehalten ist.

3. Zweck des Prüfungssystems (Beschreibung der Waren, Dienstleistungen oder Bauleistungen oder der entsprechenden
Kategorien, die unter Anwendung dieses Systems beschafft werden sollen — Nomenklatur-Referenznummer/n).

4. Anforderungen, die die Wirtschaftsteilnehmer im Hinblick auf ihre Qualifikation entsprechend dem System erfüllen
müssen, sowie Methoden, mit denen die Erfüllung der einzelnen Anforderungen überprüft wird. Ist die Beschrei-
bung dieser Anforderungen und Prüfmethoden sehr ausführlich und basiert sie auf Unterlagen, die für die
interessierten Wirtschaftsteilnehmer zugänglich sind, reichen eine Zusammenfassung der wichtigsten Bedingungen
und Methoden und ein Verweis auf diese Unterlagen aus.

5. Dauer der Gültigkeit des Prüfungssystems und Formalitäten für seine Verlängerung.

6. Angabe darüber, ob die Bekanntmachung als Aufruf zum Wettbewerb dient.

7. Anschrift der Stelle, bei der zusätzliche Auskünfte und Unterlagen über das Prüfungssystem verfügbar sind (wenn es
sich um eine andere als die unter Ziffer 1 genannten Anschriften handelt).

8. Name und Anschrift des für Rechtsbehelfsverfahren und gegebenenfalls für Vermittlungsverfahren zuständigen
Organs. Genaue Hinweise auf die Fristen für die Einlegung von Rechtsbehelfen oder erforderlichenfalls Name,
Anschrift, Telefonnummer, Faxnummer und E-mail-Adresse der Stelle, bei der diese Informationen erhältlich sind.

9. Sofern bekannt, die Zuschlagskriterien nach Artikel 55: „niedrigster Preis“ oder „wirtschaftlich günstigstes Angebot“.
Die Kriterien für die Bestimmung des wirtschaftlich günstigsten Angebots sowie ihre Gewichtung oder gegebenen-
falls die nach ihrer Bedeutung eingestufte Reihenfolge dieser Kriterien sind zu erwähnen, wenn sie nicht in den
Verdingungsunterlagen oder in der Aufforderung zur Angebotsabgabe oder zur Verhandlung enthalten sind.

10. Sonstige einschlägige Auskünfte.
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ANHANG XV TEIL A

A. IN DIE REGELMÄßIGE BEKANNTMACHUNG AUFZUNEHMENDE INFORMATIONEN

I. ZWINGEND AUSZUFÜLLENDE RUBRIKEN

1. Name, Anschrift, Telegrammanschrift, E‑mail‑Adresse, Telefon-, Telex- und Faxnummer des Auftraggebers oder der
Stelle, bei der zusätzliche Unterlagen angefordert werden können.

2. a) Bei Lieferaufträgen: Art und Umfang oder Wert der zu erbringenden Leistungen bzw. zu liefernden Waren
(Nomenklatur-Referenznummer/n).

b) Bei Bauaufträgen: Art und Umfang der Leistungen, allgemeine Merkmale des Bauwerks oder der Baulose;
Nomenklatur-Referenznummer/n.

c) Bei Dienstleistungsaufträgen: Voraussichtlicher Gesamtbetrag der Käufe in den einzelnen Dienstleistungskatego-
rien des Anhangs XVII Teil A (Nomenklatur-Referenznummer/n).

3. Tag der Absendung der Bekanntmachung oder der Ankündigung der Veröffentlichung dieser Bekanntmachung über
das Beschafferprofil.

4. Tag des Eingangs der Bekanntmachung beim Amt für amtliche Veröffentlichungen der Europäischen Gemein-
schaften (vom Amt für amtliche Veröffentlichungen mitzuteilen).

5. Sonstige einschlägige Auskünfte.

II. ANGABEN, DIE GEMACHT WERDEN SOLLTEN, WENN DIE BEKANNTMACHUNG ALS AUFRUF ZUM WETT-
BEWERB DIENT ODER EINE VERKÜRZUNG DER FRISTEN FÜR DIE EINREICHUNG DER ANGEBOTE BEINHALTET

6. Hinweis darauf, dass interessierte Lieferanten dem Auftraggeber ihr Interesse an dem Auftrag/den Aufträgen
bekunden sollten.

7. Ggf. Angabe darüber, ob der Auftrag für geschützte Werkstätten reserviert oder ob seine Ausführung Programmen
für geschützte Beschäftigungsverhältnisse vorbehalten ist.

8. Frist für den Eingang der Anträge auf Aufforderung zur Angebotsabgabe oder zur Verhandlung.

9. Art und Umfang der zu liefernden Waren oder allgemeine Merkmale der Bauleistung oder Dienstleistungskategorie
im Sinne von Artikel XVII Teil A und entsprechende Bezeichnung, sowie die Angabe, ob eine oder mehrere
Rahmenvereinbarung/en geplant ist/sind. Insbesondere Angaben über Optionen auf zusätzliche Aufträge und die
veranschlagte Frist für die Ausübung dieser Optionen sowie gegebenenfalls Angaben zu der Anzahl der
Verlängerungen. Bei wiederkehrenden Aufträgen auch Angaben zu der veranschlagten Frist für spätere Aufrufe
zum Wettbewerb.

10. Angaben darüber, ob es sich um Kauf, Leasing, Miete oder Mietkauf oder eine Kombination davon handelt.

11. Liefer- oder Ausführungsfrist oder Dauer des Auftrags und, soweit möglich, Tag des Fristbeginns.

12. Anschrift der Stelle, bei der die interessierten Unternehmen ihre Interessenbekundung schriftlich einreichen müssen.

Frist für den Eingang der Interessenbekundungen.

Sprache oder Sprachen, in denen die Bewerbungen bzw. Angebote abzugeben sind.

13. Wirtschaftliche und technische Anforderungen, finanzielle und technische Garantien, die von den Lieferanten
verlangt werden.

14. a) Sofern bekannt, voraussichtliches Datum der Eröffnung der Verfahren zur Vergabe des Auftrags/der Aufträge;

b) Art des Vergabeverfahrens (nichtoffenes Verfahren oder Verhandlungsverfahren);

c) Höhe der für die Unterlagen zu entrichtenden Beträge und Zahlungsbedingungen.
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15. Gegebenenfalls zusätzliche Bedingungen für die Ausführung des Auftrags.

16. Name und Anschrift des für Rechtsbehelfsverfahren und gegebenenfalls für Vermittlungsverfahren zuständigen
Organs. Genaue Hinweise auf die Fristen für die Einlegung von Rechtsbehelfen oder erforderlichenfalls Name,
Anschrift, Telefonnummer, Faxnummer und E-Mail-Adresse des Dienstes, bei dem diese Informationen erhältlich
sind.

17. Sofern bekannt, die Zuschlagskriterien nach Artikel 55: „niedrigster Preis“ oder „wirtschaftlich günstigstes Angebot“.
Die Kriterien für die Bestimmung des wirtschaftlich günstigsten Angebots sowie ihre Gewichtung oder gegebenen-
falls die nach ihrer Bedeutung eingestufte Reihenfolge dieser Kriterien sind zu erwähnen, wenn sie nicht in den
Verdingungsunterlagen enthalten oder in der Aufforderung zur Interessensbestätigung gemäß Artikel 47 Absatz 5
oder in der Aufforderung zur Angebotsabgabe oder zur Verhandlung angegeben sind.
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ANHANG XV TEIL B

IN DIE ANKÜNDIGUNGEN DER VERÖFFENTLICHUNG EINER NICHT ALS AUFRUF ZUM WETTBEWERB
VERWENDETEN REGELMÄßIGEN ALS HINWEIS DIENENDER BEKANNTMACHUNG ÜBER EIN

BESCHAFFERPROFIL AUFZUNEHMENDE INFORMATIONEN

1. Land des Auftraggebers

2. Name des Auftraggebers

3. Internet-Adresse (URL) des „Beschafferprofils“

4. CPV-Nomenklatur-Referenznummer/n
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ANHANG XVI

IN DIE BEKANNTMACHUNGEN ÜBER VERGEBENE AUFTRÄGE AUFZUNEHMENDE INFORMATIONEN

I. Informationen zur Veröffentlichung im Amtsblatt der Europäischen Union (1)

1. Name und Anschrift des Auftraggebers

2. Art des Auftrags (Liefer-, Bau- oder Dienstleistungsauftrag; Nomenklatur-Referenznummer/n; gegebenenfalls ist
anzugeben, ob es sich um eine Rahmenvereinbarung handelt)

3. Zumindest eine Zusammenfassung der Art und des Umfangs bzw. der Menge der Erzeugnisse, Bauarbeiten oder
Dienstleistungen

4. a) Art des Aufrufs zum Wettbewerb (Bekanntmachung über das Bestehen eines Prüfungssystems, regelmäßige
Bekanntmachung, Aufruf zur Angebotsabgabe)

b) Hinweis auf die Veröffentlichung der Bekanntmachung im Amtsblatt der Europäischen Gemeinschaften

c) Bei ohne Wettbewerb vergebenen Aufträgen Angabe der anzuwendenden Bestimmung des Artikels 40 Absatz 3
oder des Artikels 32

5. Vergabeverfahren (offenes oder nichtoffenes Verfahren oder Verhandlungsverfahren)

6. Zahl der eingegangenen Angebote

7. Datum der Zuschlagserteilung

8. Für Gelegenheitskäufe nach Artikel 40 Absatz 3 Buchstabe j) gezahlter Preis

9. Name und Anschrift des Wirtschaftsteilnehmers

10. Gegebenenfalls Angabe, ob der Auftrag als Unterauftrag vergeben wurde bzw. vergeben werden könnte

11. Gezahlter Preis oder niedrigster und höchster Preis der bei der Zuschlagserteilung berücksichtigten Angebote

12. Name und Anschrift des für Rechtsbehelfsverfahren und gegebenenfalls für Vermittlungsverfahren zuständigen
Organs. Genaue Hinweise in Bezug auf die Fristen für die Einlegung von Rechtsbehelfen oder erforderlichenfalls
Name, Anschrift, Telefonnummer, Faxnummer und E-Mail-Adresse des Dienstes, bei dem diese Informationen
erhältlich sind

13. Fakultative Angaben:

— Wert und Teil des Auftrags, der als Unterauftrag an Dritte vergeben wurde oder vergeben werden könnte,

— Zuschlagskriterien.

II. Nicht zur Veröffentlichung bestimmte Angaben

14. Zahl der vergebenen Aufträge (wenn ein Auftrag zwischen mehreren Auftragnehmern aufgeteilt wurde)

15. Wert jedes vergebenen Auftrags

16. Ursprungsland der Ware oder der Dienstleistung (Gemeinschaftsursprung oder Nichtgemeinschaftsursprung; im
letzten Fall nach Drittländern aufgeschlüsselt)

17. Angewandte Zuschlagskriterien (wirtschaftlich günstigstes Angebot, niedrigster Preis?)

(1) Die Informationen der Ziffern 6, 9 und 11 werden als nicht zur Veröffentlichung gedacht eingestuft, wenn der Auftraggeber der
Meinung ist, dass ihre Veröffentlichung wirtschaftliche Interessen beeinträchtigen könnte.
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18. Wurde der Auftrag an einen Bieter vergeben, der einen Änderungsvorschlag gemäß Artikel 36 Absatz 1 angeboten
hat?

19. Wurden Angebote gemäß Artikel 57 nicht gewählt, weil sie außergewöhnlich niedrig waren?

20. Tag der Absendung der Bekanntmachung durch den Auftraggeber

21. Bei Aufträgen für Dienstleistungen im Sinne des Anhangs XVII Teil B: Einverständnis des Auftraggebers mit der
Veröffentlichung der Bekanntmachung (Artikel 43 Absatz 4)
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ANHANG XVIIA (1)

DIENSTLEISTUNGEN IM SINNE VON ARTIKEL 31

Kategorie Bezeichnung CPC‑Referenz-
nummern (1) CPV-Referenznummern

1 Instandhaltung und Reparatur 6112, 6122, 633,
886

Von 50100000 bis 50982000
(außer 50310000 bis 50324200 und 50116510-9, 50190000-3,
50229000-6, 50243000-0)

2 Landverkehr (2), einschließlich Geld-
transport und Kurierdienste, ohne Post-
verkehr

712 (außer 71235)
7512, 87304

Von 60112000-6 bis 60129300-1
(außer 60121000 bis 60121600, 60122200-1, 60122230-0),
und
von 64120000-3 bis 64121200-2

3 Fracht- und Personenbeförderung im
Flugverkehr, ohne Post-verkehr

73 (außer 7321) Von 62100000-3 bis 62300000-5
(außer 62121000-6, 62221000-7)

4 Postbeförderung im Landverkehr (2)
sowie Luftpostbeförderung

71235, 7321 60122200-1, 60122230-0
62121000-6, 62221000-7

5 Fernmeldewesen 752 Von 64200000-8 bis 64228200-2,
72318000-7, und
von 72530000-9 bis 72532000-3

6 Finanzielle Dienstleistungen:

a) Versicherungsdienstleistungen

b) Bankdienstleistungen und Wertpapier-
geschäfte (3)

ex 81, 812, 814 Von 66100000-1 bis 66430000-3 und
Von 67110000-1 bis 67262000-1 (4)

7 Datenverarbeitung und verbundene
Tätigkeiten

84 Von 50300000-8 bis 50324200-4,
Von 72100000-6 bis 72591000-4
(außer 72318000-7 und von 72530000-9 bis 72532000-3)

8 Forschung und Entwicklung (4) 85 Von 73000000-2 bis 73300000-5
(außer 73200000-4, 73210000-7, 7322000-0)

9 Buchführung, ‑haltung und ‑prüfung 862 Von 74121000-3 bis 74121250-0

10 Markt- und Meinungs-forschung 864 Von 74130000-9 bis 74133000-0, und
74423100-1, 74423110-4

11 Unternehmensberatung (5) und ver-
bundene Tätigkeiten

865, 866 Von 73200000-4 bis 73220000-0,
Von 74140000-2 bis 74150000-5
(außer 74142200-8), und
74420000-9, 74421000-6,
74423000-0, 74423200-2,
74423210-5, 74871000-5,
93620000-0

(1) Bei unterschiedlichen Auslegungen zwischen CPV und CPC gilt die CPC-Nomenklatur.
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Kategorie Bezeichnung CPC‑Referenz-
nummern (1) CPV-Referenznummern

12 Architektur, technische Beratung und Pla-
nung, integrierte technische Leistungen,
Stadt‑ und Landschaftsplanung, zugehö-
rige wissenschaftliche und technische
Beratung, technische Versuche und Ana-
lysen

867 Von 74200000-1 bis 74276400-8, und
Von 74310000-5 bis 74323100-0, und 74874000-6

13 Werbung 871 Von 74400000-3 bis 74422000-3
(außer 74420000-9 und 74421000-6)

14 Gebäudereinigung und Hausverwaltung 874, 82201 bis
82206

Von 70300000-4 bis 70340000-6, und
Von 74710000-9 bis 74760000-4

15 Verlegen und Drucken gegen Vergütung
oder auf vertraglicher Grundlage

88442 Von 78000000-7 bis 78400000-1

16 Abfall‑ und Abwasserbeseitigung,
sanitäre und ähnliche Dienstleistungen

94 Von 90100000-8 bis 90320000-6, und
50190000-3, 50229000-6,
50243000-0

(1) CPC-Nomenklatur (vorläufige Fassung), die zur Festlegung des Anwendungsbereichs der Richtlinie 93/38/EWG auf Dienstleistungsaufträge verwendet wird.
(2) Ohne Eisenbahnverkehr der Kategorie 18.
(3) Ohne Finanzdienstleistungen im Zusammenhang mit Ausgabe, Verkauf, Ankauf oder Übertragung von Wertpapieren oder anderen Finanzinstrumenten und mit

Zentralbankdiensten. Ausgenommen sind ferner Dienstleistungen zum Erwerb oder zur Anmietung — ganz gleich, nach welchen Finanzmodalitäten — von
Grundstücken, bestehenden Gebäuden oder anderem unbeweglichen Eigentum oder betreffend Rechte daran; Finanzdienstleistungen, die bei dem Vertrag über den
Erwerb oder die Anmietung mit ihm gleichlaufend, ihm vorangehend oder im Anschluss an ihn gleich in welcher Form erbracht werden, fallen jedoch unter diese
Richtlinie.

(4) Ohne Aufträge über Forschungs- und Entwicklungsdienstleistungen anderer Art als diejenigen, deren Ergebnisse ausschließlich Eigentum des Auftraggebers für seinen
Gebrauch bei der Ausübung seiner eigenen Tätigkeit sind, sofern die Dienstleistung vollständig durch den Auftraggeber vergütet wird.

(5) Ohne Schiedsgerichts- und Schlichtungsleistungen.
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ANHANG XVIIB

DIENSTLEISTUNGEN IM SINNE VON ARTIKEL 32

Kategorie Bezeichnung CPC‑Referenznummer CPV-Referenznummern

17 Gaststätten und Beherbergungsgewerbe 64 Von 55000000-0 bis 55524000-9, und
Von 93400000-2 bis 93411000-2

18 Eisenbahnen 711 60111000-9, und
von 60121000-2 bis 60121600-8

19 Schifffahrt 72 Von 61000000-5 bis 61530000-9, und
Von 63370000-3 bis 63372000-7

20 Neben‑ und Hilfstätigkeiten des Verkehrs 74 62400000-6, 62440000-8,
62441000-5, 62450000-1,
Von 63000000-9 bis 63600000-5
(außer 63370000-3, 63371000-0,
63372000-7), und
74322000-2, 93610000-7

21 Rechtsberatung 861 Von 74110000-3 bis 74114000-1

22 Arbeits- und Arbeitskräftevermittlung (1) 872 Von 74500000-4 bis 74540000-6
(außer 74511000-4), und
von 95000000-2 bis 95140000-5

23 Auskunfts- und Schutzdienste, ohne
Geldtransport

873 (außer 87304) Von 74600000-5 bis 74620000-1

24 Unterrichtswesen und Berufsausbildung 92 Von 80100000-5 bis 80430000-7

25 Gesundheits‑, Veterinär‑ und Sozialwesen 93 74511000-4, und
von 85000000-9 bis 85323000-9 (außer 85321000-5 und
85322000-2)

26 Erholung, Kultur und Sport 96 Von 74875000-3 bis 74875200-5, und
Von 92000000-1 bis 92622000-7
(außer 92230000-2)

27 Sonstige Dienstleistungen

(1) Mit Ausnahme von Arbeitsverträgen.
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ANHANG XVIII

IN DIE WETTBEWERBSBEKANNTMACHUNG AUFZUNEHMENDE INFORMATIONEN

1. Name, Anschrift, Telegrammanschrift, E-Mail-Adresse, Telefon-, Telex- und Faxnummer des Auftraggebers oder der
Stelle, bei der zusätzliche Unterlagen angefordert werden können

2. Beschreibung des Projekts (Nomenklatur-Referenznummer/n)

3. Art des Wettbewerbs: offen oder nichtoffen

4. Bei offenen Wettbewerben: Frist für den Eingang der Projektvorschläge

5. Bei nichtoffenen Wettbewerben:

a) voraussichtliche Zahl der Teilnehmer oder Marge

b) gegebenenfalls Namen der bereits ausgewählten Teilnehmer

c) Kriterien für die Auswahl der Teilnehmer

d) Schlusstermin für den Eingang der Teilnahmeanträge

6. Gegebenenfalls Angabe, ob die Teilnahme einem bestimmten Berufsstand vorbehalten ist

7. Kriterien für die Bewertung der Projekte

8. Gegebenenfalls Namen der Mitglieder des Preisgerichts

9. Angabe darüber, ob die Entscheidung des Preisgerichts für den Auftraggeber verbindlich ist

10. Gegebenenfalls Anzahl und Wert der Preise

11. Gegebenenfalls Angabe der Zahlungen an alle Teilnehmer

12. Angabe, ob die Preisgewinner zu Folgeaufträgen zugelassen sind

13. Name und Anschrift des für Rechtsbehelfsverfahren und gegebenenfalls für Vermittlungsverfahren zuständigen
Organs. Genaue Hinweise auf die Fristen für die Einlegung von Rechtsbehelfen oder erforderlichenfalls Name,
Anschrift, Telefonnummer, Faxnummer und E-Mail-Adresse des Dienstes, bei dem diese Informationen erhältlich
sind.

14. Tag der Absendung der Bekanntmachung

15. Tag des Eingangs der Bekanntmachung beim Amt für amtliche Veröffentlichungen der Europäischen Gemein-
schaften

16. Sonstige einschlägige Angaben
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ANHANG XIX

IN DIE BEKANNTMACHUNGEN ÜBER DIE ERGEBNISSE DER WETTBEWERBE AUFZUNEHMENDE
INFORMATIONEN

1. Name, Anschrift, Telegrammanschrift, Telefon-, Telex- und Faxnummer des Auftraggebers

2. Beschreibung des Projekts (Nomenklatur-Referenznummer/n)

3. Gesamtzahl der Teilnehmer

4. Zahl ausländischer Teilnehmer

5. Gewinner des Wettbewerbs

6. Gegebenenfalls Preis/e

7. Sonstige Auskünfte

8. Quelle der Wettbewerbsbekanntmachung

9. Name und Anschrift des für Rechtsbehelfsverfahren und gegebenenfalls für Vermittlungsverfahren zuständigen
Organs. Genaue Hinweise auf die Fristen für die Einlegung von Rechtsbehelfen oder erforderlichenfalls Name,
Anschrift, Telefonnummer, Faxnummer und E-Mail-Adresse des Dienstes, bei dem diese Informationen erhältlich
sind.

10. Tag der Absendung der Wettbewerbsbekanntmachung

11. Tag des Eingangs der Wettbewerbsbekanntmachung beim Amt für amtliche Veröffentlichungen der Europäischen
Gemeinschaften
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ANHANG XX

MERKMALE FÜR DIE VERÖFFENTLICHUNG

1. Veröffentlichung der Bekanntmachungen

a) Die Bekanntmachungen nach den Artikeln 41, 42, 43 und 63 sind vom Auftraggeber in dem vorgeschriebenen
Format gemäß der Richtlinie 2001/78/EG der Kommission vom 13. September 2001 zur Änderung des Anhangs IV
der Richtlinie 93/36/EWG des Rates, der Anhänge IV, V und VI der Richtlinie 93/37/EWG des Rates, der Anhänge III
und IV der Richtlinie 92/50/EWG des Rates, in der durch die Richtlinie 97/52/EG geänderten Fassung, sowie der
Anhänge XII bis XV, XVII und XVIII der Richtlinie 93/38/EWG des Rates, in der durch die Richtlinie 98/4/EG
geänderten Fassung (Richtlinie über die Verwendung von Standardformularen für die Bekanntmachung öffentlicher
Aufträge) (1) an das Amt für amtliche Veröffentlichungen der Europäischen Gemeinschaften zu übermitteln. Auch die
regelmäßigen, als Hinweis dienenden Bekanntmachungen einer Vorinformation nach Artikel 41 Absatz 1, die über
ein Beschafferprofil gemäß Absatz 2 Buchstabe b) veröffentlicht werden, sowie die Bekanntmachung einer solchen
Veröffentlichung haben ebenfalls in diesem Format zu erfolgen.

b) Die Bekanntmachungen nach den Artikeln 41, 42, 43 und 63 sind vom Amt für amtliche Veröffentlichungen der
Europäischen Gemeinschaften oder im Fall der regelmäßigen nicht verbindlichen Bekanntmachungen über ein
Beschafferprofil nach Artikel 41 Absatz 1 vom Auftraggeber zu veröffentlichen.

Der Auftraggeber kann außerdem diese Informationen im Internet in einem „Beschafferprofil“ gemäß Nummer 2
Buchstabe b) veröffentlichen.

c) Das Amt für amtliche Veröffentlichungen der Europäischen Gemeinschaften stellt dem Auftraggeber die Bescheini-
gung über die Veröffentlichung nach Artikel 44 Absatz 7 aus.

2. Veröffentlichung zusätzlicher bzw. ergänzender Informationen

a) Die Auftraggeber werden aufgefordert, die Verdingungsunterlagen und zusätzlichen Unterlagen vollständig im Inter-
net zu veröffentlichen.

b) Das Beschafferprofil kann regelmäßige nicht verbindliche Bekanntmachungen nach Artikel 41 Absatz 1, Angaben
über laufende Ausschreibungen, geplante Aufträge, vergebene Aufträge, annullierte Verfahren sowie alle sonstigen
Informationen von allgemeinem Interesse wie Kontaktstelle, Telefon- und Faxnummer, Postanschrift und E‑Mail-
Adresse enthalten.

3. Format und Modalitäten für die Übermittlung der Bekanntmachungen auf elektronischem Weg

Format und Modalitäten für die Übermittlung der Bekanntmachungen auf elektronischem Weg sind unter der Internet-
adresse „http://simap.eu.int“ abrufbar.

(1) ABl. L 285 vom 29.10.2001, S. 1 und ABl. L 214 vom 9.8.2002, S. 1.
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ANHANG XXI

DEFINITION BESTIMMTER TECHNISCHER SPEZIFIKATIONEN

Im Sinne dieser Richtlinie bedeutet

1. a) „Technische Spezifikation“ bei Liefer‑ und Dienstleistungsaufträgen eine Spezifikation, die in einem Schriftstück
enthalten ist, das Merkmale für ein Erzeugnis oder eine Dienstleistung vorschreibt, wie Qualitätsstufen, Umwelt-
leistungsstufen, Konzeption für alle Anforderungen (einschließlich des Zugangs von Behinderten) und Konformi-
tätsbewertungsstufen, Leistung, Vorgaben für Gebrauchstauglichkeit, Sicherheit oder Abmessungen des Erzeug-
nisses, einschließlich der Vorschriften über Verkaufsbezeichnung, Terminologie, Symbole, Prüfungen und Prüf-
verfahren, Verpackung, Kennzeichnung und Beschriftung, Gebrauchsanleitungen, Produktionsprozesse und
‑methoden sowie über Konformitätsbewertungsverfahren;

b) „Technische Spezifikation“ bei Bauaufträgen sämtliche, insbesondere die in den Verdingungsunterlagen enthaltenen
technischen Anforderungen an die Eigenschaften eines Materials, eines Erzeugnisses oder einer Lieferung, mit
deren Hilfe das Material, das Erzeugnis oder die Lieferung so bezeichnet werden können, dass sie ihren durch den
Auftraggeber festgelegten Verwendungszweck erfüllen. Zu diesen Eigenschaften gehören Umweltleistungsstufen,
Konzeption für alle Anforderungen (einschließlich des Zugangs von Behinderten) und Konformitätsbewertung,
Vorgaben für Gebrauchstauglichkeit, Sicherheit oder Abmessungen, einschließlich der Qualitätssicherungsverfahren,
der Terminologie, der Symbole, der Versuchs‑ und Prüfmethoden, der Verpackung, der Kennzeichnung und
Beschriftung, der Gebrauchsanleitungen sowie der Produktionsprozesse und ‑methoden. Außerdem gehören dazu
auch die Vorschriften für die Planung und die Preiskalkulation von Bauwerken, die Bedingungen für die Prüfung,
Inspektion und Abnahme von Bauwerken, die Konstruktionsmethoden oder -verfahren und alle anderen techni-
schen Anforderungen, die der Auftraggeber für fertige Bauwerke oder die dazu notwendigen Materialien oder Teile
durch allgemeine und spezielle Vorschriften anzugeben in der Lage ist;

2. „eine Norm“ eine technische Spezifikation, die von einem anerkannten Normungsgremium zur wiederholten oder
ständigen Anwendung zugelassen wurde, deren Einhaltung jedoch nicht zwingend vorgeschrieben ist und die unter
eine der nachstehenden Kategorien fällt:

— „internationale Norm“: Norm, die von einem internationalen Normungsgremium angenommen wird und der
Öffentlichkeit zugänglich ist;

— „Europäische Norm“: Norm, die von einem europäischen Normungsgremium angenommen wird und der
Öffentlichkeit zugänglich ist;

— „nationale Norm“: Norm, die von einem nationalen Normungsgremium angenommen wird und der Öffentlichkeit
zugänglich ist;

3. „eine Europäische technische Zulassung“ eine positive technische Beurteilung der Brauchbarkeit eines Produkts, da
dieses die wesentliche Anforderung an bauliche Anlagen erfüllt; sie erfolgt aufgrund der spezifischen Merkmale des
Produkts und der festgelegten Anwendungs‑ und Verwendungsbedingungen. Die europäische technische Zulassung
wird von einer zu diesem Zweck vom Mitgliedstaat zugelassenen Organisation ausgestellt;

4. „Gemeinsame technische Spezifikationen“ technische Spezifikation, die nach einem von den Mitgliedstaaten aner-
kannten Verfahren festgelegt und im Amtsblatt der Europäischen Union veröffentlicht wurde;

5. „Technische Bezugsgröße“ jedes Erzeugnis, das keine offizielle Norm ist und das von den europäischen Normungs-
gremien nach den an die Entwicklung der Bedürfnisse des Marktes angepassten Verfahren erarbeitet wurde.
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ANHANG XXII

ZUSAMMENFASSENDE DARSTELLUNG DER FRISTEN NACH ARTIKEL 45

Offene Verfahren

Frist für den Eingang der Angebote — ohne regelmäßige nichtverbindliche Bekanntmachung

Frist Elektronische
Übermittlung der

Vergabe-
bekanntmachung

Verdingungsunter-
lagen elektronisch

verfügbar

Elektronische
Übermittlung und

elektronisch
verfügbare

Verdingungsunter-
lagen

Auswirkung nach
Absatz 7 Unter-

absatz 1

Auswirkung nach
Absatz 7 Unter-

absatz 2

52 45 47 40 keine keine

Bei regelmäßiger nichtverbindlicher Bekanntmachung

A. Allgemeine
Frist

Elektronische
Übermittlung der
Bekanntmachung

Verdingungsunter-
lagen elektronisch

verfügbar

Elektronische
Übermittlung und

elektronisch
verfügbare

Verdingungsunter-
lagen

Auswirkung nach
Absatz 7 Unter-

absatz 1

Auswirkung nach
Absatz 7 Unter-

absatz 2

36 29 31 24 keine keine

B. Mindestfrist Elektronische
Übermittlung der
Bekanntmachung

Verdingungsunter-
lagen elektronisch

verfügbar

Elektronische
Übermittlung und

elektronisch
verfügbare

Verdingungsunter-
lagen

Auswirkung nach
Absatz 7 Unter-

absatz 1

Auswirkung nach
Absatz 7 Unter-

absatz 2

22 15 17 10 Die Frist von
10 Tagen wird
auf 15 Tage ver-

längert

Die Frist von
17 Tagen wird
auf 22 Tage ver-

längert

Nichtoffene Verfahren und Verhandlungsverfahren

Frist für den Eingang der Teilnahmeanträge

Allgemeine Frist Elektronische
Übermittlung der
Bekanntmachung

Verdingungs-
unterlagen elek-
tronisch verfüg-

bar

Elektronische
Übermittlung und
elektronisch ver-
fügbare Ver-
dingungsunter-

lagen

Auswirkung nach
Absatz 8 Unter-

absatz 1

Auswirkung nach
Absatz 8 Unter-

absatz 2

37 30 nicht anwendbar nicht anwendbar keine nicht anwendbar
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Mindestfrist Elektronische
Übermittlung der
Bekanntmachung

Verdingungs-
unterlagen elek-
tronisch verfüg-

bar

Elektronische
Übermittlung und
elektronisch ver-
fügbare Ver-
dingungsunter-

lagen

Auswirkung nach
Absatz 8 Unter-

absatz 1

Auswirkung nach
Absatz 8 Unter-

absatz 2

22 15 nicht anwendbar nicht anwendbar keine nicht anwendbar

Mindestfrist Elektronische
Übermittlung der
Bekanntmachung

Verdingungsunter-
lagen elektronisch

verfügbar

Elektronische
Übermittlung und

elektronisch
verfügbare

Verdingungs-
unterlagen

Auswirkung nach
Absatz 8 Unter-

absatz 1

Auswirkung nach
Absatz 8 Unter-

absatz 2

15 8 nicht anwendbar nicht anwendbar Die Frist von
8 Tagen wird auf
15 Tage ver-

längert

nicht anwendbar

Frist für den Eingang der Angebote

A. Allgemeine
Frist

Elektronische
Übermittlung der
Bekanntmachung

Verdingungs-
unterlagen elek-
tronisch verfüg-

bar

Elektronische
Übermittlung und
elektronisch ver-
fügbare Ver-
dingungsunter-

lagen

Auswirkung nach
Absatz 8 Unter-

absatz 1

Auswirkung nach
Absatz 8 Unter-

absatz 2

24 nicht anwendbar 19 nicht anwendbar nicht anwendbar keine

B. Mindestfrist Elektronische
Übermittlung der
Bekanntmachung

Verdingungs-
unterlagen elek-
tronisch verfüg-

bar

Elektronische
Übermittlung und
elektronisch ver-
fügbare Ver-
dingungsunter-

lagen

Auswirkung nach
Absatz 8 Unter-

absatz 1

Auswirkung nach
Absatz 8 Unter-

absatz 2

10 nicht anwendbar 5 nicht anwendbar nicht anwendbar Die Frist von
5 Tagen wird auf
10 Tage ver-

längert

C. einvernehmlich
festgelegte Frist

Elektronische
Übermittlung der
Bekanntmachung

Verdingungs-
unterlagen elek-
tronisch verfüg-

bar

Elektronische
Übermittlung und
elektronisch ver-
fügbare Ver-
dingungsunter-

lagen

Auswirkung nach
Absatz 8 Unter-

absatz 1

Auswirkung nach
Absatz 8 Unter-

absatz 2

nicht anwendbar nicht anwendbar nicht anwendbar nicht anwendbar nicht anwendbar
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ANHANG XXIII

VORSCHRIFTEN DES INTERNATIONALEN ARBEITSRECHTS IM SINNE VON ARTIKEL 59 ABSATZ 4

— Übereinkommen Nr. 87 über die Vereinigungsfreiheit und den Schutz des Vereinigungsrechtes;

— Übereinkommen Nr. 98 über die Anwendung der Grundsätze des Vereinigungsrechtes und des Rechtes zu
Kollektivverhandlungen;

— Übereinkommen Nr. 29 über Zwangs- oder Pflichtarbeit;

— Übereinkommen Nr. 105 über die Abschaffung der Zwangsarbeit;

— Übereinkommen Nr. 138 über das Mindestalter für die Zulassung zur Beschäftigung;

— Übereinkommen Nr. 111 über die Diskriminierung in Beschäftigung und Beruf;

— Übereinkommen Nr. 100 über die Gleichheit des Entgelts männlicher und weiblicher Arbeitskräfte für gleichwertige
Arbeit;

— Übereinkommen Nr. 182 über das Verbot und unverzügliche Maßnahmen zur Beseitigung der schlimmsten Formen
der Kinderarbeit
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ANHANG XXIV

ANFORDERUNGEN AN DIE VORRICHTUNGEN FÜR DEN ELEKTRONISCHEN EINGANG VON
ANGEBOTEN/ANTRÄGEN AUF TEILNAHME, PRÜFUNGSANTRÄGEN ODER PLÄNEN UND ENTWÜRFEN

FÜR WETTBEWERBE

1. Die Vorrichtungen für den elektronischen Eingang der Angebote/Anträge auf Teilnahme, Prüfungsanträge sowie der
Pläne und Entwürfe müssen mittels geeigneter technischer Mittel und entsprechender Verfahren mindestens gewähr-
leisten, dass

a) elektronische Signaturen von Angeboten/Anträgen auf Teilnahme, Prüfungsanträgen und betreffend den Versand von
Plänen und Entwürfen den einzelstaatlichen Vorschriften gemäß der Richtlinie 1999/93/EG (1) entsprechen;

b) die Uhrzeit und der Tag des Eingangs der Angebote, der Anträge auf Teilnahme, der Prüfungsanträge und der Vorlage
von Plänen und Entwürfen genau bestimmt werden können;

c) es als sicher gelten kann, dass niemand vor den festgesetzten Terminen Zugang zu den gemäß diesen Anforderungen
übermittelten Daten haben kann;

d) es bei einem Verstoß gegen dieses Zugangsverbot als sicher gelten kann, dass der Verstoß sich eindeutig aufdecken
lässt;

e) die Zeitpunkte der Öffnung der eingegangenen Daten ausschließlich von den ermächtigten Personen festgelegt oder
geändert werden können;

f) in den verschiedenen Phasen des Verfahrens der Prüfung, der Auftragserteilung bzw. des Wettbewerbs der Zugang zu
allen bzw. zu einem Teil der vorgelegten Daten nur möglich ist, wenn die befugten Personen gleichzeitig tätig
werden;

g) der Zugang zu den übermittelten Daten bei gleichzeitigem Tätigwerden der ermächtigten Personen erst nach dem
festgesetzten Zeitpunkt möglich ist;

h) die eingegangenen und gemäß diesen Anforderungen geöffneten Angaben ausschließlich den zur Kenntnisnahme
ermächtigten Personen zugänglich bleiben.

(1) Richtlinie 1999/93/EG des Europäischen Parlaments und des Rates über gemeinschaftliche Rahmenbedingungen für elektronische
Signaturen (ABl. L 13 vom 19.1.2000, S. 12).



Amtsblatt der Europäischen UnionDE30.4.2004 L 134/103

ANHANG XXV

UMSETZUNGS- UND ANWENDUNGSFRISTEN

Richtlinie Umsetzungsfrist Anwendungsfrist

93/38/EWG (ABl. L 199, 9.8.1993, S.
84)

1.7.1994 Spanien: 1.1.1997;
Griechenland und Portugal: 1.1.1998

98/4/EG (ABl. L 101, 1.4.1998, S. 1) 16.2.1999 Griechenland und Portugal:
16.2.2000



Amtsblatt der Europäischen UnionDE 30.4.2004L 134/104

ANHANG XXVI

ENTSPRECHUNGSTABELLE (1)

Diese Richtlinie Richtlinie 93/38/EWG

Artikel 1 Absatz 1 Artikel 1 Absatz 1 Satz 1

Artikel 1 Absatz 2 Buchstabe a) Artikel 1 Absatz 4 Satz 1 angepasst

Artikel 1 Absatz 2 Buchstabe b) Satz 1 Artikel 1 Absatz 4 Buchstabe b) Satz 1 geändert

Artikel 1 Absatz 2 Buchstabe b) Satz 2 Artikel 14 Absatz 10 Satz 2 angepasst

Artikel 1 Absatz 2 Buchstabe c) Unterabsatz 1 Artikel 1 Absatz 4 Buchstabe a) angepasst

Artikel 1 Absatz 2 Buchstabe c) Unterabsatz 2 neu

Artikel 1Absatz 2 Buchstabe d) Unterabsatz 1 Artikel 1 Absatz 4 Buchstabe c) Teil 1 angepasst

Artikel 1 Absatz 2 Buchstabe d) Unterabsatz 2 Artikel 1 Absatz 4 Unterabsatz 2 angepasst

Artikel 1Absatz 2 Buchstabe d) Unterabsatz 3 neu

Artikel 1 Absatz 3 Buchstabe a) neu

Artikel 1Absatz 3 Buchstabe b) neu

Artikel 1 Absatz 4 Artikel 1 Absatz 5 angepasst

Artikel 1 Absatz 5 neu

Artikel 1 Absatz 6 neu

Artikel 1 Absatz 7 Unterabsatz 1 Artikel 1 Absatz 6 „Ende“ geändert

Artikel 1 Absatz 7 Unterabsatz 2 neu

Artikel 1 Absatz 7 Unterabsatz 3 Artikel 1 Absatz 6 Satz 1 angepasst

Artikel 1 Absatz 8 neu

Artikel 1 Absatz 9 Buchstaben a) bis c) Artikel 1 Absatz 7 angepasst

Artikel 1 Absatz 9 Buchstabe d) Artikel 1 Absatz 16 angepasst

Artikel 1 Absatz 10 neu

Artikel 1 Absatz 11 neu

Artikel 1 Absatz 12 neu

Artikel 1 Absätze 14 und 15 entfallen

Artikel 2 Absatz 1 Buchstabe a) Artikel 1 Absatz 1

Artikel 2 Absatz 1 Buchstabe b) Artikel 1 Absatz 2

(1) „Angepasst“ bedeutet, dass der Wortlaut neu gefasst wurde, ohne den Anwendungsbereich der Richtlinie zu ändern. Änderungen am
Anwendungsbereich der aufgehobenen Richtlinie werden mit dem Begriff „geändert“ angezeigt.
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Diese Richtlinie Richtlinie 93/38/EWG

Artikel 2 Absatz 2 Artikel 2 Absatz 1 angepasst

Artikel 2 Absatz 3 Artikel 2 Absatz 3 geändert

Artikel 3 Absatz 1 Artikel 2 Absatz 2 Buchstabe a) Ziffer iii) angepasst

Artikel 3 Absatz 2 Artikel 2 Absatz 5 Buchstabe b) angepasst

Artikel 3 Absatz 3 Artikel 2 Absatz 2 Buchstabe a) Ziffer ii) angepasst

Artikel 3 Absatz 4 Artikel 2 Absatz 5 Buchstabe a) angepasst

Artikel 4 Absatz 1 Artikel 2 Absatz 2 Buchstabe a )Ziffer i) angepasst

Artikel 4 Absatz 2 Artikel 6 Absatz 2 angepasst

Artikel 4 Absatz 3 Artikel 2 Absatz 5 Buchstabe a) angepasst

Artikel 5 Absatz 1 Artikel 2 Absatz 2 Buchstabe c) geändert

Artikel 5 Absatz 2 Artikel 2 Absatz 4 geändert

Artikel 6 neu

Artikel 7 Artikel 2 Absatz 2 Buchstabe b)

Artikel 2 Absatz 2 Buchstabe d) entfallen

Artikel 8 Artikel 2 Absatz 6 geändert

Artikel 9 neu

Artikel 10 Artikel 4 Absatz 2 geändert

Artikel 11 Absatz 1 Unterabsatz 1 Artikel 33 Absatz 2

Artikel 11 Absatz 1 Unterabsatz 2 Artikel 33 Absatz 3 geändert

Artikel 11 Absatz 2 Artikel 33 Absatz 1 geändert

Artikel 12 Artikel 42 Buchstabe a)

Artikel 13 Absatz 1 Artikel 4 Absatz 3

Artikel 13 Absatz 2 Artikel 4 Absatz 4 geändert

Artikel 14 Artikel 5

Artikel 15 neu

Artikel 16 Artikel 14 Absatz 1 geändert

Artikel 17 Absatz 1 Artikel 14 Absätze 2 und 6 geändert

Artikel 17 Absatz 2 Artikel 14 Absatz 13 angepasst

Artikel 17 Absatz 3 Artikel 14 Absatz 9 geändert

Artikel 17 Absatz 4 Artikel 14 Absatz 11 angepasst
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Diese Richtlinie Richtlinie 93/38/EWG

Artikel 17 Absatz 5 Artikel 14 Absatz 12 angepasst

Artikel 17 Absatz 6 Buchstabe a) Unterabsatz 1 Artikel 14 Absatz 10 Satz 3 geändert

Artikel 17 Absatz 6 Buchstabe a) Unterabsatz 2 Artikel 14 Absatz 10 Unterabsatz 2 Satz 2 angepasst

Artikel 17 Absatz 6 Buchstabe a) Unterabsatz 3 Artikel 14 Absatz 10 Unterabsatz 2 Satz 3 geändert

Artikel 17 Absatz 6 Buchstabe b), Unterabsatz 1 Artikel 14 Absatz 10 Unterabsatz 2 Satz 1 geändert

Artikel 17 Absatz 6 Buchstabe b) Unterabsatz 2 Artikel 14 Absatz 10 Unterabsatz 2 Satz 2 angepasst

Artikel 17 Absatz 6 Buchstabe b) Unterabsatz 3 neu

Artikel 17 Absatz 7 Artikel 14 Absatz 7 geändert

Artikel 17 Absatz 8 Artikel 14 Absatz 8

Artikel 17 Absatz 9 Artikel 14 Absatz 4 geändert

Artikel 17 Absatz 10 Artikel 14 Absatz 3 geändert

Artikel 17 Absatz11 Artikel 14 Absatz 5

Artikel 18 neu

Artikel 19 Artikel 7

Artikel 20 Artikel 6 Absätze 1 und 3 angepasst

Artikel 21 Artikel 10

Artikel 22 Buchstabe a) Artikel 12 Absatz 1 geändert

Artikel 22 Buchstabe b) Artikel 12 Absatz 2

Artikel 22 Buchstabe c) Artikel 12 Absatz 3

Artikel 23 Absatz 1 Artikel 1 Absatz 3

Artikel 23 Absatz 2 Artikel 13 Absatz 1 Unterabsatz 1
Buchstaben a) und b)

geändert

Artikel 23 Absatz 3 Unterabsatz 1 Buchstabe a) Artikel 13 Absatz 1 Unterabsatz 1 „Ende“ geändert

Artikel 23, Unterabsatz 1 Buchstaben b) und c) neu

Artikel 23 Absatz 3 Unterabsatz 2 neu

Artikel 23 Absatz 3 Unterabsatz 3 Artikel 13 Absatz 1 Unterabsatz 2 geändert

Artikel 23 Absatz 4 Buchstabe a) Artikel 13 Absatz 1 Unterabsatz 1
Buchstabe b)

geändert

Artikel 23 Absatz 4 Buchstabe b) neu

Artikel 23 Absatz 4 „Ende“ neu
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Diese Richtlinie Richtlinie 93/38/EWG

Artikel 23 Absatz 5 Artikel 13 Absatz 2 geändert

Artikel 24 Buchstabe a) Artikel 1 Absatz 4 Buchstabe c) Ziffer i)

Artikel 24 Buchstabe b) Artikel 1 Absatz 4 Buchstabe c) Ziffer iii)

Artikel 24 Buchstabe c) Artikel 1 Absatz 4 Buchstabe c) Ziffer iv) geändert

Artikel 24 Buchstabe d) Artikel 1 Absatz 4 Buchstabe c) Ziffer v)

Artikel 24 Buchstabe e) Artikel 1 Absatz 4 Buchstabe c) Ziffer vi)

Artikel 1 Absatz 4 Buchstabe c) Ziffer ii) und
Anlage XVI A, Fußnote 2

entfallen

Artikel 25 Artikel 11 geändert

Artikel 26 Buchstabe a) Artikel 9 Absatz 1 Buchstabe a) angepasst

Artikel 26 Buchstabe b) Artikel 9 Absatz 1 Buchstabe b) angepasst

Artikel 9 Absatz 2 entfallen

Artikel 3 Absatz 1 entfallen

Artikel 27 Artikel 3 Absatz 2 geändert

Artikel 3 Absätze 3 bis 5 entfallen

Artikel 28 neu

Artikel 29 neu

Artikel 30 neu

Artikel 8 entfallen

Artikel 31 Artikel 15 angepasst

Artikel 32 Artikel 16

Artikel 33 Artikel 17

Artikel 34 Artikel 18 und Artikel 34 Absatz 4 geändert

Artikel 35 Artikel 19 angepasst

Artikel 36 Absatz 1 Artikel 34 Absatz 3 geändert

Artikel 36 Absatz 2 neu

Artikel 37 Artikel 27 geändert

Artikel 38 neu

Artikel 39 Absatz 1 Artikel 29 Absatz 1 geändert

Artikel 39 Absatz 2 Artikel 29 Absatz 2

Artikel 40 Absatz 1 Artikel 4 Absatz 1
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Diese Richtlinie Richtlinie 93/38/EWG

Artikel 40 Absätze 2 und 3 Artikel 20 Absätze 1 und 2

Artikel 41 Absatz 1 Unterabsatz 1 Artikel 22 Absatz 1 geändert

Artikel 41 Absatz 1 Unterabsätze 2 bis 6 neu

Artikel 41 Absatz 2 Artikel 22 Absatz 4

Artikel 41 Absatz 3 Artikel 30 Absatz 9 angepasst

Artikel 42 Absatz 1 Artikel 21 Absatz 1

Artikel 42 Absatz 2 neu

Artikel 42 Absatz 2 Buchstaben a) und b) Artikel 21 Absatz 2 Buchstaben a) und b) angepasst

Artikel 42 Absatz 2 Buchstabe c) Satz 1 Artikel 22 Absatz 3 Satz 1

Artikel 42 Absatz 2 Buchstabe c) Satz 2 Artikel 22 Absatz 3 Satz 2

Artikel 43 Absatz 1 Artikel 24 Absatz 1 geändert

Artikel 43 Absatz 2 Artikel 24 Absatz 2 angepasst

Artikel 43 Absatz 3 Artikel 24 Absatz 3 Sätze 1 bis 3 angepasst

Artikel 43 Absatz 4 Artikel 24 Absatz 3 Satz 4 angepasst

Artikel 43 Absatz 5 Artikel 24 Absatz 4 angepasst

Artikel 44 Absatz 1 neu

Artikel 44 Absatz 2 neu

Artikel 44 Absatz 3 Unterabsatz 1 neu

Artikel 44 Absatz 3 Unterabsatz 2 Satz 1 Artikel 25 Absatz 3 Satz 1 geändert

Artikel 44 Absatz 3 Unterabsatz 2 Satz 2 Artikel 25 Absatz 3 Satz 2 angepasst

Artikel 44 Absatz 4 Unterabsatz 1 Artikel 25 Absatz 2 geändert

Artikel 44 Absatz 4 Unterabsatz 2 Artikel 25 Absatz 4

Artikel 44 Absatz 5 Artikel 25 Absatz 5 geändert

Artikel 44 Absatz 6 Artikel 25 Absatz 1

Artikel 44 Absatz 7 neu

Artikel 44 Absatz 8 neu

Artikel 25 Absatz 3 Satz 3 entfallen

Artikel 45 Absatz 1 neu

Artikel 45 Absatz 2 Artikel 26 Absatz 1 Unterabsatz 1 Satz 1
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Diese Richtlinie Richtlinie 93/38/EWG

Artikel 45 Absatz 3 Artikel 26 Absatz 2 angepasst

Artikel 45 Absatz 4 Artikel 26 Absatz 1 Sätze 2 und 3 angepasst

Artikel 45 Absätze 5 bis 8 neu

Artikel 45 Absatz 9 Artikel 28 Absatz 3 geändert

Artikel 45 Absatz 10 neu

Artikel 46 Absatz 1 Artikel 28 Absatz 1 geändert

Artikel 46 Absatz 2 Artikel 28 Absatz 2 geändert

Artikel 47 Absatz 1 Satz 1 Artikel 28 Absatz 4 Satz 1

Artikel 47 Absatz 1 Satz 2 erster Gedanken-
strich

neu

Artikel 47 Absatz 1 Satz 2 zweiter Gedanken-
strich

Artikel 28 Absatz 4 Satz 2 geändert

Artikel 47 Absatz 2 neu

Artikel 47 Absatz 3 Artikel 28 Absatz 2 geändert

Artikel 47 Absatz 4 Buchstaben a) bis d) Artikel 28 Absatz 4 Buchstaben a) bis d) und
f)

angepasst

Artikel 28 Absatz 4 Buchstabe f) entfallen

Artikel 47 Absatz 4 Buchstabe e) Artikel 28 Absatz 4 Buchstabe e) geändert

Artikel 47 Absatz 4 Buchstabe f) neu

Artikel 47 Absatz 5 Buchstaben a) bis h) Artikel 21 Absatz 2 Buchstabe c) angepasst

Artikel 47 Absatz 3 Buchstabe I neu

Artikel 48 Absatz 1 Artikel 28 Absatz 6 Sätze 1 und 2 und
Unterabsatz 1

geändert

Artikel 48 Absatz 2 neu

Artikel 48 Absatz 3 Artikel 28 Absatz 6 zweiter und vierter
Gedankenstrich

geändert

Artikel 48 Absatz 4 neu

Artikel 48 Absatz 5 neu

Artikel 48 Absatz 6 Artikel 28 Absatz 5 geändert

Artikel 49 Absatz 1 Artikel 41 Absatz 3 geändert

Artikel 49 Absatz 2 Unterabsatz 1 Artikel 41 Absatz 4 erster Gedankenstrich geändert

Artikel 49 Absatz 2 Unterabsatz 2 Artikel 41 Absatz 2 zweiter Gedankenstrich angepasst

Artikel 49 Absatz 3 Artikel 30 Absatz 4
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Diese Richtlinie Richtlinie 93/38/EWG

Artikel 49 Absatz 4 Artikel 30 Absatz 6 geändert

Artikel 49 Absatz 5 Artikel 30 Absatz 8 geändert

Artikel 50 Absatz 1 Artikel 41 Absatz 1 geändert

Artikel 50 Absatz 2 Artikel 41 Absatz 2

Artikel 51 neu

Artikel 52 Absatz 1 Artikel 30 Absatz 5 geändert

Artikel 52 Absatz 2 Artikel 32 geändert

Artikel 52 Absatz 3 neu

Artikel 53 Absatz 1 Artikel 30 Absatz 1

Artikel 53 Absatz 2 Artikel 30 Absatz 2 geändert

Artikel 53 Absatz 3 neu

Artikel 53 Absatz 4 neu

Artikel 53 Absatz 5 neu

Artikel 53 Absatz 6 Artikel 30 Absatz 3

Artikel 53 Absatz 7 Artikel 30 Absatz 7

Artikel 53 Absatz 8 neu

Artikel 53 Absatz 9 Artikel 21 Absatz 3

Artikel 21 Absatz 5 entfallen

Artikel 54 Absatz 1 neu

Artikel 54 Absatz 2 Artikel 31 Absatz 1

Artikel 54 Absatz 3 Artikel 31 Absatz 3 angepasst

Artikel 54 Absatz 4, Unterabsatz 1 Artikel 31 Absatz 2 angepasst

Artikel 54 Absatz 4, Unterabsatz 2 neu

Artikel 54 Absatz 5 neu

Artikel 54 Absatz 6

Artikel 55 Absatz 1 Artikel 34 Absatz 1

Artikel 55 Absatz 2 Artikel 34 Absatz 2 geändert

Artikel 35 Absätze 1 und 2 entfallen

Artikel 56 neu

Artikel 57 Absätze 1 und 2 Artikel 34 Absatz 5 Unterabsätze 1 und 2 geändert
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Diese Richtlinie Richtlinie 93/38/EWG

Artikel 57 Absatz 3 Artikel 34 Absatz 5 Unterabsatz 3 geändert

Artikel 58 Absätze 1 und 2 Artikel 36 Absätze 1 und 2

Artikel 58 Absatz 3 Artikel 36 Absätze 3 und 4 angepasst

Artikel 58 Absätze 4 und 5 Artikel 36 Absätze 5 und 6

Artikel 59 Absätze 1, 2, 3, 5 und 6 Artikel 37 angepasst

Artikel 59 Absatz 4 neu

Artikel 60 Absatz 1 Artikel 23 Absatz 3

Artikel 60 Absatz 2 Artikel 23 Absatz 4

Artikel 61 Absätze 1 und 2 Artikel 23 Absätze 1 und 2 geändert

Artikel 62 Absatz 1 Artikel 6 Absatz 1, Artikel 12 geändert

Artikel 62 Absatz 2 neu

Artikel 63 Absatz 1 Unterabsatz 1 Artikel 21 Absatz 4 geändert

Artikel 63 Absatz 1 Unterabsatz 2 Artikel 24 Absätze 1 und 2 Satz 2 angepasst

Artikel 63 Absatz 2 Artikel 25 geändert

Artikel 64 neu

Artikel 65 Absatz 1 Artikel 4 Absatz 1 angepasst

Artikel 65 Absatz 2 Artikel 23 Absatz 5

Artikel 65 Absatz 3 Artikel 23 Absatz 6 Unterabsatz 1

Artikel 66 Artikel 23 Absatz 6 Unterabsatz 2 geändert

Artikel 67 Artikel 42 entfallen

Artikel 39 entfallen

Artikel 68 Absatz 1 Artikel 40 Absatz 5 geändert

Artikel 68 Absatz 2 neu

Artikel 68 Absatz 3 neu

Artikel 69 Absatz 1 Unterabsatz 1 Artikel 14 Absatz 15 Satz 1 geändert

Artikel 69 Absatz 1 Unterabsatz 2 Artikel 14 Absatz 15 Satz 2 geändert

Artikel 69 Absatz 2 Unterabsatz 1 neu

Artikel 69 Absatz 2 Unterabsatz 2 Artikel 14 Absatz 14 Sätze 1 und 2 geändert

Artikel 69 Absatz 3 Artikel 14 Absatz 14 Satz 3 und Absatz 15
Unterabsatz 3

angepasst

Artikel 70 Absatz 1 Buchstabe a) Artikel 40 Absatz 1 geändert
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Diese Richtlinie Richtlinie 93/38/EWG

Artikel 70 Absatz 1 Buchstabe b) Artikel 40 Absatz 2 angepasst

Artikel 70 Absatz 1 Buchstabe c) Artikel 40 Absatz 3 geändert

Artikel 70 Absatz 1 Buchstabe d) Artikel 40 Absatz 3 geändert

Artikel 70 Absatz 1 Buchstabe e) neu

Artikel 70 Absatz 1 Buchstaben f), g) und h) neu

Artikel 70 Absatz 1 Buchstabe i) Artikel 40 Absatz 2 und Artikel 42 Absatz 2 angepasst

Artikel 70 Absatz 1 Buchstabe j) Artikel 14 Absatz 16 angepasst

Artikel 40 Absatz 4 entfallen

Artikel 43 und Artikel 44 entfallen

Artikel 71 neu

Artikel 72 neu

Anhang I Anhang III angepasst

Anhang II Anhang II angepasst

Anhang III Anhang I angepasst

Anhang IV Anhang VI angepasst

Anhang V Anhang VII angepasst

Anhang VI neu

Anhang VII Anhang IV angepasst

Anhang VIII Anhang V angepasst

Anhang IX Anhang IX angepasst

Anhang X Anhang VIII angepasst

Anhang XI neu

Anhang XII Anhang XI angepasst

Anhang XIII, A bis C Anhang XII geändert

Anhang XIII, D neu

Anhang XIV Anhang XIII geändert

Anhang XV, A Anhang XIV geändert

Anhang XV, B neu

Anhang XVI Anhang XV geändert

Anhang XVII A Anhang XVI A geändert

Anhang XVII B Anhang XVI B angepasst
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Diese Richtlinie Richtlinie 93/38/EWG

Anhänge XVIII und XIX Anhänge XVII und XVIII geändert

Anhang XX, Punkt 1, Buchstabe a) neu

Anhang XX, Punkt 1, Buchstabe b) Artikel 25 Absatz 2 geändert

Anhang XX, Punkt 1, Buchstabe c) neu

Anhang XX, Punkte 2 und 3 neu

Anhang XXI, Punkt 1 Artikel 1 Absatz 8 geändert

Anhang XXI, Punkt 2, Satz 1 Artikel 1 Absatz 9 angepasst

Anhang XXI, Punkt 2, erster Gedankenstrich neu

Anhang XXI, Punkt 2, zweiter Gedankenstrich Artikel 1 Absatz 10 geändert

Anhang XXI, Punkt 2, dritter Gedankenstrich neu

Anhang XXI, Punkt 3 Artikel 1 Absatz 12 geändert

Anhang XXI, Punkt 4 Artikel 1 Absatz 11

Artikel 1 Absatz 13 entfallen

Anhang XXII neu

Anhang XXIII

Anhang XXIV neu

Anhang XXV neu

Anhang XXVI neu



 

DE    DE 

 

 

EUROPÄISCHE KOMMISSION 

Brüssel, den 20.12.2011  
KOM(2011) 895 endgültig 

2011/0439 (COD) 

  

Vorschlag für 

RICHTLINIE DES EUROPÄISCHEN PARLAMENTS UND DES RATES 

über die Vergabe von Aufträgen durch Auftraggeber im Bereich der Wasser-, Energie- 
und Verkehrsversorgung sowie der Postdienste 

(Text von Bedeutung für den EWR) 

{SEC(2011) 1585} 
{SEC(2011) 1586}  



 

DE 2   DE 

BEGRÜNDUNG 

1. HINTERGRUND DES VORSCHLAGS 

– Begründung und Ziele des Vorschlags 

Die Strategie „Europa 2020“ für intelligentes, nachhaltiges und integratives Wachstum 
[KOM(2010) 2020] basiert auf drei miteinander verzahnten und einander verstärkenden 
Prioritäten: der Entwicklung einer auf Wissen und Innovation gestützten Wirtschaft, der 
Förderung einer emissionsarmen, ressourcenschonenden und wettbewerbsfähigen Wirtschaft 
und der Förderung einer Wirtschaft mit hoher Beschäftigung und ausgeprägtem sozialen und 
territorialen Zusammenhalt. 

Die öffentliche Auftragsvergabe spielt im Rahmen der Strategie „Europa 2020“ eine zentrale 
Rolle, da sie – als eines der marktwirtschaftlichen Instrumente, die zur Verwirklichung dieser 
Ziele eingesetzt werden sollen – zur Verbesserung des Unternehmensumfelds und zur 
Schaffung günstiger Bedingungen für Innovationen der Unternehmen beitragen, eine 
umweltfreundliche öffentliche Auftragsvergabe auf breiterer Basis fördern und so den 
Übergang zu einer ressourceneffizienten Wirtschaft mit geringem CO2-Ausstoß unterstützen 
kann. Gleichzeitig wird in der Strategie „Europa 2020“ betont, dass die Politik auf dem 
Gebiet des öffentlichen Auftragswesens die wirtschaftlichste Nutzung der Mittel 
gewährleisten muss und dass die Beschaffungsmärkte unionsweit zugänglich sein müssen. 

Angesichts dieser Herausforderungen bedürfen die für das öffentliche Auftragswesen 
geltenden Rechtsvorschriften einer Überprüfung und Modernisierung, um dem sich 
verändernden politischen, sozialen und wirtschaftlichen Kontext Rechnung zu tragen. Dies 
betrifft nicht nur die Beschaffung durch Staat und öffentliche Stellen, sondern auch die 
Vergabe von Aufträgen durch Betreiber von Versorgungsunternehmen, die über ihr eigenes, 
besonderes Beschaffungssystem verfügen. 

In ihrer Mitteilung vom 13. April 2011 „Binnenmarktakte: Zwölf Hebel zur Förderung von 
Wachstum und Vertrauen“ nannte die Europäische Kommission als eine von zwölf prioritären 
Maßnahmen, die bis Ende 2012 von den EU-Organen verabschiedet werden sollen, die 
Überarbeitung und Modernisierung des rechtlichen Rahmens für das öffentliche 
Auftragswesen mit dem Ziel, die Auftragsvergabe flexibler zu gestalten und es zu 
ermöglichen, öffentliche Aufträge besser zur Unterstützung anderer Politiken einzusetzen. 

Mit dem vorliegenden Vorschlag werden zwei einander ergänzende Ziele verfolgt: 

• Steigerung der Effizienz der Ausgaben zur Gewährleistung bestmöglicher 
Beschaffungsergebnisse im Sinne eines optimalen Preis-Leistungs-
Verhältnisses. Dies erfordert insbesondere eine Vereinfachung und 
Flexibilisierung der bestehenden Vorschriften für die öffentliche 
Auftragsvergabe. Gestraffte, effizientere Verfahren kommen allen 
Wirtschaftsteilnehmern zugute und erleichtern die Beteiligung von KMU und 
Bietern aus anderen Mitgliedstaaten. 

• Schaffung der Möglichkeit für die Auftraggeber, die Auftragsvergabe besser 
zur Unterstützung gemeinsamer gesellschaftlicher Ziele zu nutzen, z. B. in den 
Bereichen Umweltschutz, Erhöhung der Ressourcen- und Energieeffizienz, 
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Bekämpfung des Klimawandels, Förderung von Innovation, Beschäftigung und 
sozialer Eingliederung und Gewährleistung bestmöglicher Bedingungen für die 
Erbringung hochwertiger sozialer Dienstleistungen. 

– Allgemeiner Kontext 

Das öffentliche Beschaffungswesen spielt eine zentrale Rolle für die 
Gesamtwirtschaftsleistung der Europäischen Union. Die öffentlichen Beschaffer in Europa 
wenden etwa 18 % des BIP für Liefer-, Bau- und Dienstleistungsaufträge auf. Angesichts des 
Volumens der Beschaffungen kann die öffentliche Auftragsvergabe als wirkungsvoller Hebel 
für die Verwirklichung eines Binnenmarkts dienen, der intelligentes, nachhaltiges und 
integratives Wachstum fördert. 

Die derzeitige Generation von Richtlinien im Bereich des öffentlichen Auftragswesens 
(Richtlinien 2004/17/EG1 und 2004/18/EG2) ist die bisher letzte Stufe in einer langen 
Entwicklung, die 1971 mit dem Erlass der Richtlinie 71/305/EWG begonnen hat. Durch die 
Gewährleistung transparenter und nichtdiskriminierender Verfahren zielen diese Richtlinien 
vor allem darauf ab, die Wirtschaftsteilnehmer im gesamten Binnenmarkt bei der öffentlichen 
Auftragsvergabe in den vollen Genuss der Grundfreiheiten kommen zu lassen. 

Eine umfassende wirtschaftliche Bewertung hat ergeben, dass die mit den Vergaberichtlinien 
angestrebten Ziele zum Großteil erreicht wurden. Die Richtlinien haben zu mehr Transparenz 
und zu einem stärkeren Wettbewerb geführt und gleichzeitig durch niedrigere Preise deutliche 
Einsparungen bewirkt. 

Nichtsdestoweniger wurden aufseiten der Akteure Stimmen laut, die eine Überprüfung der 
Vergaberichtlinien fordern mit dem Ziel, die Vorschriften zu vereinfachen, ihre Effizienz und 
Effektivität zu erhöhen und sie in stärkerem Maße auf den sich wandelnden politischen, 
sozialen und wirtschaftlichen Kontext auszurichten. Gestraffte, effizientere Verfahren werden 
den öffentlichen Auftraggebern zu größerer Flexibilität verhelfen, allen 
Wirtschaftsteilnehmern zugutekommen und die Beteiligung von KMU und Bietern aus 
anderen Mitgliedstaaten erleichtern. Bessere Vorschriften für die Auftragsvergabe werden es 
darüber hinaus den Vergabebehörden erlauben, die Auftragsvergabe besser zur Unterstützung 
gemeinsamer gesellschaftlicher Ziele zu nutzen, wie Umweltschutz, Erhöhung der 
Ressourcen- und Energieeffizienz, Bekämpfung des Klimawandels, Förderung von 
Innovation und sozialer Eingliederung sowie Gewährleistung bestmöglicher Bedingungen für 
die Erbringung hochwertiger sozialer Dienstleistungen. Diese Orientierungen wurden durch 
die Ergebnisse einer Konsultation der interessierten Kreise untermauert, die die Europäische 
Kommission im Frühjahr 2011 durchgeführt hat. Im Rahmen dieser Konsultation unterstützte 
eine sehr deutliche Mehrheit der Interessenträger den Vorschlag, die Vergaberichtlinien zu 
überprüfen und besser an die neuen Herausforderungen anzupassen, denen sich Auftraggeber 
und Wirtschaftsteilnehmer heute gegenübersehen. 

                                                 
1 Richtlinie 2004/17/EG vom 31. März 2004 zur Koordinierung der Auftragsvergabe durch Auftraggeber 

im Bereich der Wasser-, Energie- und Verkehrsversorgung sowie der Postdienste (ABl. L 134 vom 
30.4.2004, S. 1). 

2 Richtlinie 2004/18/EG des Europäischen Parlaments und des Rates vom 31. März 2004 über die 
Koordinierung der Verfahren zur Vergabe öffentlicher Bauaufträge, Lieferaufträge und 
Dienstleistungsaufträge (ABl. L 134 vom 30.4.2004, S. 114). 
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– Bestehende Rechtsvorschriften auf diesem Gebiet 

Die hier vorgeschlagene Richtlinie und die vorgeschlagene neue Richtlinie über die 
öffentliche Auftragsvergabe sollen die Richtlinien 2004/17/EG und 2004/18/EG als 
Kernstücke des Rechtsrahmens der Europäischen Union im Bereich des öffentlichen 
Auftragswesens ersetzen. 

Weitere Elemente dieses Rechtsrahmens sind 

• die Richtlinie 2009/81/EG3, die spezifische Vorschriften für die 
Auftragsvergabe im Verteidigungsbereich und in sicherheitssensiblen 
Bereichen festlegt, und 

• die Richtlinie 92/13/EWG4, die gemeinsame Standards für nationale 
Nachprüfungsverfahren festlegt, um zu gewährleisten, dass Bietern, die der 
Auffassung sind, dass eine unfaire Auftragsvergabe stattgefunden hat, in allen 
EU-Ländern rasche und wirksame Rechtsbehelfe zur Verfügung stehen. 

– Kohärenz mit anderen Politikbereichen und Zielen der Union 

Mit dieser Initiative werden die Strategie „Europa 2020“ für intelligentes, nachhaltiges und 
integratives Wachstum [KOM(2010) 2020] und die Leitinitiativen im Rahmen von 
Europa 2020 – „Eine digitale Agenda für Europa“ [KOM(2010) 245], „Innovationsunion“ 
[KOM(2010) 546], „Eine integrierte Industriepolitik für das Zeithalter der Globalisierung“ 
[KOM(2010) 614], „Energie 2020“ [KOM(2010) 639] und „Ressourcenschonendes Europa“ 
[KOM(2011) 21] – umgesetzt. Ferner dient sie der Umsetzung der Binnenmarktakte 
[KOM(2011) 206], insbesondere der zwölften Leitaktion „Überarbeitung und Modernisierung 
des rechtlichen Rahmens für das öffentliche Auftragswesen“. Im Übrigen handelt es sich um 
eine strategische Initiative im Rahmen des Arbeitsprogramms der Kommission für 2011. 

2. KONSULTATION INTERESSIERTER KREISE UND FOLGENABSCHÄTZUNG 

– Konsultation interessierter Kreise 

Konsultationsverfahren, Hauptadressaten und allgemeines Profil der Befragten 

Am 27. Januar 2011 veröffentlichte die Europäische Kommission ein „Grünbuch über die 
Modernisierung der europäischen Politik im Bereich des öffentlichen Auftragswesens – Wege 
zu einem effizienteren europäischen Markt für öffentliche Aufträge“5, mit dem eine 
umfassende öffentliche Konsultation zu den Optionen für Änderungen der einschlägigen 
Rechtsvorschriften eingeleitet wurde mit dem Ziel, die Auftragsvergabe leichter und flexibler 

                                                 
3 Richtlinie 2009/81/EG vom 13. Juli 2009 über die Koordinierung der Verfahren zur Vergabe 

bestimmter Bau-, Liefer- und Dienstleistungsaufträge in den Bereichen Verteidigung und Sicherheit 
und zur Änderung der Richtlinien 2004/17/EG und 2004/18/EG (ABl. L 216 vom 20.8.2009, S. 76). 

4 Richtlinie 92/13/EWG des Rates vom 25. Februar 1992 zur Koordinierung der Rechts- und 
Verwaltungsvorschriften für die Anwendung der Gemeinschaftsvorschriften über die Auftragsvergabe 
durch Auftraggeber im Bereich der Wasser-, Energie- und Verkehrsversorgung sowie im 
Telekommunikationssektor (ABl. L 76 vom 23.3.1992, S. 14). 

5 KOM(2011) 15:  
(http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0015:FIN:DE:PDF). 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0015:FIN:DE:PDF
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zu gestalten und es zu ermöglichen, die öffentliche Beschaffung besser zur Unterstützung 
anderer Politiken zu nutzen. Zweck des Grünbuchs war es, die Schlüsselbereiche zu ermitteln, 
in denen eine Reform ansetzen müsste, und die Standpunkte der Interessenträger zu konkreten 
Optionen für rechtliche Änderungen einzuholen. Abgedeckt wurden unter anderem folgende 
Aspekte: Vereinfachung und Flexibilisierung der Verfahren, strategische Nutzung der 
öffentlichen Auftragsvergabe zur Unterstützung anderer politischer Ziele, Verbesserung des 
Zugangs von KMU zu öffentlichen Aufträgen und Bekämpfung von Günstlingswirtschaft, 
Korruption und Interessenkonflikten. 

Die öffentliche Konsultation endete am 18. April 2011. Es war eine hohe Beteiligung zu 
verzeichnen: Insgesamt gingen 623 Antworten von verschiedensten Interessengruppen ein, 
darunter zentrale Behörden der Mitgliedstaaten, öffentliche Vergabestellen auf lokaler und 
regionaler Ebene und ihre Verbände, Unternehmen, Industrieverbände, Wissenschaftler, 
Organisationen der Zivilgesellschaft (einschließlich Gewerkschaften) sowie einzelne Bürger. 
Die meisten Rückmeldungen kamen aus dem Vereinigten Königreich, aus Deutschland, 
Frankreich und – in geringerer Zahl – aus Belgien, Italien, den Niederlanden, Österreich, 
Schweden, Spanien und Dänemark. 

Die Ergebnisse der Konsultation wurden in einem Synthesepapier6 zusammengefasst und auf 
einer öffentlichen Konferenz am 30. Juni 20117 vorgestellt und diskutiert. 

Zusammenfassung und Berücksichtigung der Beiträge 

Die Initiative der Europäischen Kommission, die derzeitige Vergabepolitik einer Überprüfung 
zu unterziehen, wurde von der überwiegenden Mehrheit der Interessenträger begrüßt. Unter 
den verschiedenen im Grünbuch behandelten Aspekten legten die befragten Akteure 
besonderes Gewicht auf die Notwendigkeit einer Vereinfachung und Flexibilisierung der 
Verfahren. Auch bestand zwischen allen Interessengruppen Einigkeit darüber, dass die 
Vorschriften für die Auftragsvergabe durch Versorgungsunternehmen nach wie vor relevant 
sind. Eine klare Mehrheit der Befragten stimmte darin überein, dass es weiterhin spezifischer 
Vorschriften für öffentliche Versorgungsunternehmen bedürfe und dass die verschiedenen für 
Betreiber von Versorgungsunternehmen geltenden Vorschriften den spezifischen Charakter 
der Beschaffungen in diesem Bereich angemessen widerspiegeln. 

Ebenso war eine eindeutige Mehrheit der Befragten übereinstimmend der Auffassung, dass 
die Kriterien für die Bestimmung derjenigen Unternehmen, die den Vorschriften für 
Versorgungsunternehmen unterliegen, (von den betreffenden Unternehmen durchgeführte 
Tätigkeiten, Rechtsstatus der Unternehmen und, sofern es sich um Privatunternehmen handelt, 
Bestehen besonderer oder ausschließlicher Rechte) nach wie vor angemessen seien und dass 
an ihnen festgehalten werden sollte. Die meisten Befragten stimmten ebenfalls darin überein, 
dass das gewinnorientierte bzw. kommerzielle Ethos privater Unternehmen nicht als 
ausreichend angesehen werden kann, um eine objektive und faire Auftragsvergabe zu 
gewährleisten, sofern diese Unternehmen auf der Grundlage besonderer oder ausschließlicher 
Rechte operieren. 

                                                 
6

 http://ec.europa.eu/internal_market/consultations/docs/2011/public_procurement/synthesis_do
cument_en.pdf 

7 http://ec.europa.eu/internal_market/publicprocurement/modernising_rules/conferences/index_de.htm. 

http://ec.europa.eu/internal_market/consultations/docs/2011/public_procurement/synthesis_document_en.pdf
http://ec.europa.eu/internal_market/consultations/docs/2011/public_procurement/synthesis_document_en.pdf
http://ec.europa.eu/internal_market/publicprocurement/modernising_rules/conferences/index_de.htm
http://ec.europa.eu/internal_market/publicprocurement/modernising_rules/conferences/index_de.htm
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Was die strategische Nutzung der öffentlichen Auftragsvergabe zur Verwirklichung 
gesellschaftlicher Ziele der Strategie „Europa 2020“ anbelangt, waren die Betroffenen 
geteilter Meinung. Viele von ihnen, insbesondere Unternehmen, standen dem Konzept, die 
öffentliche Beschaffung zur Unterstützung anderer politischer Ziele zu nutzen, eher ablehnend 
gegenüber. Andere wiederum, insbesondere Organisationen der Zivilgesellschaft, sprachen 
sich deutlich für eine derartige strategische Beschaffung und für weitreichende Änderungen 
der Grundprinzipien der öffentlichen Vergabepolitik der Europäischen Union aus. 

– Einholung und Nutzung von Expertenwissen 

Die Konsultation auf der Grundlage des Grünbuchs wurde ergänzt durch eine in den Jahren 
2010/2011 von der Europäischen Kommission durchgeführte umfassende Bewertung der 
Auswirkungen und der Effektivität der EU-Vergabevorschriften, die sich auf umfassende 
Erkenntnisse und neue unabhängige Forschungsarbeiten stützte. Im Rahmen der 
einschlägigen Studien wurden in erster Linie Kosten und Effektivität der Vergabeverfahren, 
Fragen der grenzüberschreitenden Auftragsvergabe, der Zugang kleiner und mittlerer 
Unternehmen zu den Beschaffungsmärkten und die strategische Nutzung der Auftragsvergabe 
in Europa bewertet. Im Hinblick auf die Beschaffung von Versorgungsunternehmen wurde im 
Rahmen der Bewertung geprüft, ob die Versorgungssektoren heutzutage in stärkerem Maße 
dem Wettbewerb ausgesetzt sind, als sie dies zum Zeitpunkt der Einführung der 
Vergaberegelung waren. 

Die Ergebnisse der Bewertung haben gezeigt, dass sich die Rechtsetzungstätigkeiten zur 
Liberalisierung des Zugangs zu den Versorgungssektoren noch nicht in einem langfristigen 
effektiven Wettbewerbsdruck auf die einheimischen Betreiber niedergeschlagen haben. In 
vielen Versorgungssektoren sind nach wie vor ein hoher Grad an Marktkonzentration oder ein 
ausgesprochen schwacher Wettbewerb zu verzeichnen. Die Bewertungen gelangten zu dem 
Schluss, dass sich die Situation nicht in dem Umfang verbessert hat, dass der Wettbewerb 
sektorenübergreifend als ausreichend stark angesehen werden kann, um den Ausschluss von 
Sektoren aus dem Anwendungsbereich der Sektorenrichtlinie zuzulassen. Generell hat die 
Richtlinie nach wie vor ihre Existenzberechtigung. Spezifische Ausnahmen von der 
Anwendung der Vergabevorschriften können jedoch gerechtfertigt sein, was auf der 
Grundlage einer eingehenden Einzelfallanalyse zu entscheiden wäre. 

– Folgenabschätzung 

Die Folgenabschätzung und ihre Zusammenfassung geben einen Überblick über die 
verschiedenen Optionen zu jedem der fünf zentralen Fragenkomplexe 
(Verwaltungsorganisation, Anwendungsbereich, Verfahren, strategische Beschaffung und 
Zugang zu den Beschaffungsmärkten). Auf der Grundlage einer Analyse der Vor- und 
Nachteile der verschiedenen Optionen wurde aus den bevorzugten Optionen ein 
Maßnahmenpaket geschnürt, das für optimale Synergien zwischen den verschiedenen 
Lösungen sorgen soll und bei dem die mit einer Art von Maßnahmen verbundenen Kosten 
durch die mit anderen Arten von Maßnahmen erzielten Einsparungen neutralisiert werden 
dürften (z. B. könnten etwaige strengere Verfahrensanforderungen aufgrund von Maßnahmen 
der strategischen Beschaffung zum Teil durch Einsparungen kompensiert werden, die sich 
durch die bessere Konzipierung der Vergabeverfahren ergeben). Die bevorzugten Optionen 
bilden die Grundlage des vorliegenden Vorschlags. 

Der Entwurf des Folgenabschätzungsberichts wurde vom Ausschuss für die 
Folgenabschätzung geprüft. Dieser verlangte einige Änderungen, die insbesondere die 
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Bestimmung der zu behandelnden Elemente des Rechtsrahmens, die Beschreibung der 
erörterten Optionen, eine eingehendere Kosten/Nutzen-Analyse der ausgewählten 
Leitaktionen und die systematische Integration der Standpunkte der Interessenträger sowohl 
bei der Darstellung des Problems als auch bei der Analyse der Folgen betrafen. Diese 
Empfehlungen für Verbesserungen sind in den endgültigen Bericht eingeflossen. Die 
Stellungnahme des Ausschusses für die Folgenabschätzung zum Bericht wird zusammen mit 
dem vorliegenden Vorschlag, dem endgültigen Bericht über die Folgenabschätzung und 
dessen Zusammenfassung veröffentlicht. 

3. RECHTLICHE ASPEKTE DES VORSCHLAGS 

– Rechtsgrundlage 

Der Vorschlag stützt sich auf Artikel 53 Absatz 1, Artikel 62 und Artikel 114 des Vertrags 
über die Arbeitsweise der Europäischen Union (AEUV). 

– Subsidiaritätsprinzip 

Das Subsidiaritätsprinzip gelangt zur Anwendung, da der Vorschlag nicht unter die 
ausschließliche Zuständigkeit der EU fällt. 

Die Ziele des Vorschlags können von den Mitgliedstaaten aus folgendem Grund nicht 
ausreichend verwirklicht werden: 

Die Koordinierung der Vergabeverfahren bei Aufträgen oberhalb bestimmter Schwellenwerte 
hat sich als wichtiges Instrument für die Verwirklichung des Binnenmarkts im Bereich der 
Beschaffung durch Versorgungsunternehmen erwiesen. Sie verschafft den 
Wirtschaftsteilnehmern im gesamten Binnenmarkt effektive und gleiche 
Zugangsmöglichkeiten zu Aufträgen. Die Erfahrungen mit den Richtlinien 2004/17/EG und 
2004/18/EG sowie den früheren Generationen von Vergaberichtlinien haben gezeigt, dass die 
europaweiten Vergabeverfahren für Transparenz und Objektivität bei der Auftragsvergabe 
sorgen und damit zu erheblichen Einsparungen und besseren Beschaffungsergebnissen 
beitragen – zum Nutzen der Betreiber von Versorgungsunternehmen, ihrer Kunden und 
letztlich des europäischen Steuerzahlers. 

Dieses Ziel könnte durch Maßnahmen der Mitgliedstaaten nicht in ausreichendem Maße 
verwirklicht werden, da diese zwangsläufig zu divergierenden Anforderungen und 
möglicherweise zu konfligierenden Verfahrensregelungen führen und damit die 
Regulierungskomplexität noch erhöhen und ungerechtfertigte Hindernisse für 
grenzüberschreitende Tätigkeiten schaffen würden. 

Der Vorschlag steht daher mit dem Subsidiaritätsprinzip im Einklang. 

– Grundsatz der Verhältnismäßigkeit 

Der Vorschlag wahrt den Grundsatz der Verhältnismäßigkeit, denn er geht nicht über das 
hinaus, was notwendig ist, um durch Festlegung europaweit koordinierter Vergabeverfahren 
das ordnungsgemäße Funktionieren des Binnenmarkts zu gewährleisten. Im Übrigen basiert 
der Vorschlag auf einem „Toolbox“-Ansatz, der den Mitgliedstaaten ein Maximum an 
Flexibilität bei der Anpassung der Methoden und Instrumente an ihre spezifische Situation 
ermöglicht. 
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Im Vergleich zu den derzeit geltenden Vergaberichtlinien wird der Vorschlag eine 
Reduzierung des Verwaltungsaufwands im Zusammenhang mit der Durchführung der 
Verfahren bewirken, sowohl für die Vergabestellen als auch für die Wirtschaftsteilnehmer; 
soweit neue Anforderungen vorgesehen sind (z. B. im Kontext der strategischen 
Beschaffung), wird der dadurch bedingte höhere Aufwand durch den Wegfall von 
Anforderungen in anderen Bereichen kompensiert. 

– Wahl des Rechtsinstruments 

Da sich der Vorschlag auf Artikel 53 Absatz 1, Artikel 62 und Artikel 114 AEUV stützt, wäre 
der Erlass einer Verordnung zur Festlegung der Vorschriften für die Beschaffung von Waren 
und Dienstleistungen nach dem AEUV nicht zulässig. Daher wird eine Richtlinie 
vorgeschlagen. 

Nichtlegislative Optionen wurden im Zuge der Folgenabschätzung verworfen. Die Gründe 
hierfür werden in der Folgenabschätzung im Einzelnen erläutert. 

4. AUSWIRKUNGEN AUF DEN HAUSHALT 

Der Vorschlag hat keine Auswirkungen auf den Haushalt. 

5. WEITERE ANGABEN 

– Aufhebung geltender Rechtsvorschriften 

Durch Annahme des Vorschlags werden bestehende Rechtsvorschriften (Richtlinie 
2004/17/EG) aufgehoben. 

– Überprüfungs-/Revisions-/Verfallsklausel 

Der Vorschlag enthält eine Überprüfungsklausel, die die wirtschaftlichen Auswirkungen der 
Schwellenwerte betrifft. 

– Umsetzungsmaßnahmen und erläuternde Unterlagen 

Der Vorschlag betrifft einen Bereich, in dem Rechtsvorschriften der Union zum Zwecke der 
Koordinierung erlassen werden und erhebliche Auswirkungen auf verschiedenste Bereiche 
des nationalen Rechts haben. In erster Linie wird zwar eine Koordinierung angestrebt, doch 
bringen viele Vorschriften bereits eine vollständige Harmonisierung, und der Vorschlag sieht 
zahlreiche rechtliche Verpflichtungen vor. Die Mitgliedstaaten ergänzen die EU-Vorschriften 
durch nationale Vorschriften, damit das Gesamtsystem funktionsfähig wird. 

Vor diesem Hintergrund machen es die folgenden Faktoren nach Auffassung der Kommission 
erforderlich, dass die Mitgliedstaaten Erläuterungen zum besseren Verständnis der 
Umsetzungsmaßnahmen und des gesamten Regelwerks im Bereich des öffentlichen 
Auftragswesens auf nationaler Ebene liefern: 

– Umsetzungs- und Durchführungsmaßnahmen werden auf verschiedenen 
institutionellen Ebenen (nationale/föderale, regionale, lokale Ebene) erlassen. 
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– In vielen Mitgliedstaaten werden nicht nur auf den verschiedenen 
Regulierungsebenen, sondern darüber hinaus auch für bestimmte Sektoren oder für 
bestimmte Arten der Beschaffung Vorschriften erlassen. 

– Verwaltungsmaßnahmen allgemeiner oder spezifischer Natur ergänzen den 
einschlägigen Rechtsrahmen, wobei es mitunter zu Überschneidungen kommt. 

Nur die Mitgliedstaaten sind in der Lage zu erläutern, wie die EU-Richtlinien für das 
öffentliche Auftragswesen durch die verschiedenen Maßnahmen umgesetzt werden und wie 
diese Maßnahmen ineinandergreifen. 

Daher sollten die Mitgliedstaaten bei der Mitteilung der Umsetzungsmaßnahmen Unterlagen 
übermitteln, in denen die Beziehungen zwischen den verschiedenen Teilen dieser Richtlinie 
und den entsprechenden Teilen der nationalen Umsetzungsmaßnahmen erläutert werden. Als 
Arbeitsinstrument für die Analyse der nationalen Maßnahmen sollten insbesondere 
Entsprechungstabellen vorgelegt werden. 

– Europäischer Wirtschaftsraum 

Der vorgeschlagene Rechtsakt ist von Bedeutung für den Europäischen Wirtschaftsraum und 
sollte deshalb auch für den EWR gelten. 

– Einzelerläuterungen zum Vorschlag 

1) Vereinfachung und Flexibilisierung der Vergabeverfahren 

Die vorgeschlagene Richtlinie sieht eine Vereinfachung und Flexibilisierung der in den 
geltenden Vergaberichtlinien niedergelegten Verfahrensregelungen vor. Zu diesem Zweck 
enthält sie folgende Maßnahmen: 

Präzisierung des Anwendungsbereichs: Neu aufgenommen wird die Definition des 
grundlegenden Begriffs „Auftragsvergabe“, der auch im Titel des Richtlinienvorschlags 
enthalten ist. Dies ermöglicht es, Anwendungsbereich und Zweck der Vergabevorschriften 
besser zu bestimmen, und erleichtert die Anwendung der Schwellenwerte. Die Definitionen 
bestimmter zentraler Begriffe zur Festlegung des Anwendungsbereichs der Richtlinie (wie 
„Einrichtungen des öffentlichen Rechts“, „öffentliche Bauaufträge“, „öffentliche 
Dienstleistungsaufträge“, „gemischte Aufträge“) wurden im Lichte der Rechtsprechung des 
Gerichtshofs überarbeitet. Gleichzeitig liegt dem Vorschlag das Bemühen zugrunde, bei der 
Verwendung von Begriffen und Konzepten, die im Laufe der Jahre durch die Rechtsprechung 
des Gerichtshofs entwickelt wurden und mit denen die beteiligten Akteure vertraut sind, die 
Kontinuität zu wahren. In diesem Zusammenhang sei darauf hingewiesen, dass geringfügige 
Abweichungen von Formulierungen oder Präsentation der bisherigen Richtlinien nicht 
unbedingt bedeuten, dass sich inhaltlich etwas geändert hat, sondern ihren Grund lediglich in 
einer Vereinfachung des Textes haben können. 

Der Begriff der besonderen oder ausschließlichen Rechte ist ein Kernelement der Definition 
des Anwendungsbereichs dieser Richtlinie, da Vergabestellen, bei denen es sich weder um 
öffentliche Auftraggeber noch um öffentliche Unternehmen im Sinne dieser Richtlinie 
handelt, der Richtlinie nur insofern unterliegen, als sie eine der auf der Basis solcher Rechte 
abgedeckten Tätigkeiten ausüben. Daher ist es angezeigt klarzustellen, dass Rechte, die im 
Wege eines Verfahrens gewährt wurden, bei dem eine angemessene Publizität gewährleistet 
wird und bei dem die Gewährung dieser Rechte auf objektiven Kriterien beruht, die sich 
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insbesondere aus Rechtsvorschriften der Union herleiten, keine besonderen oder 
ausschließlichen Rechte für die Zwecke dieser Richtlinie darstellen. 

Die herkömmliche Unterscheidung zwischen sogenannten „prioritären“ und „nichtprioritären“ 
Dienstleistungen („A“- und „B“-Dienstleistungen) entfällt. Die Ergebnisse der Bewertung 
machen deutlich, dass es nicht länger gerechtfertigt ist, die volle Anwendung der 
Vergabevorschriften auf eine bestimmte Gruppe von Dienstleistungen zu beschränken. 
Allerdings hat sich auch gezeigt, dass die übliche Vergaberegelung nicht für soziale 
Dienstleistungen geeignet ist, für die es folglich spezifischer Regeln bedarf (siehe weiter 
unten). 

Angesichts der Bewertungsergebnisse bleibt der Anwendungsbereich hinsichtlich der 
abgedeckten Sektoren weitgehend unverändert. Beschaffungen zum Zwecke der Exploration 
von Erdöl- und Erdgasvorkommen wurden allerdings aus dem Anwendungsbereich 
herausgenommen, da man zu der Einschätzung gelangt ist, dass dieser Sektor einem so 
starken Wettbewerbsdruck ausgesetzt ist, dass die durch die Richtlinie bewirkte 
Beschaffungsdisziplin nicht mehr erforderlich ist. Die Wettbewerbssituation in diesem 
Wirtschaftsbereich wurde im Zusammenhang mit vier verschiedenen Anträgen auf 
Gewährung einer Ausnahme nach dem derzeitigen Artikel 308 analysiert. In allen vier Fällen 
wurde festgestellt, dass es sich geografisch gesehen um einen weltweiten Markt handelt, was 
im Übrigen auch der etablierten Praxis in Fusionsfällen9 entspricht. Die Schlussfolgerung 
lautete in allen Fällen, dass die Konzentration auf dem Explorationsmarkt nicht hoch ist. 
Abgesehen von den staatlichen Unternehmen ist für den Markt die Beteiligung von 
internationalen, vertikal integrierten Privatunternehmen, den sogenannten „Super-Majors“ 
(BP, ExxonMobil und Shell), sowie einer Anzahl so genannter „Majors“ kennzeichnend, und 
der individuelle Marktanteil selbst der „Super-Majors“ liegt deutlich unter einem Prozent. All 
dies führte regelmäßig zu der Schlussfolgerung, dass diese Faktoren ein Indiz dafür sind, dass 

                                                 
8 Durchführungsbeschluss der Kommission 2011/481/EU vom 28. Juli 2011 zur Freistellung des 

Aufsuchens von Erdöl- und Erdgasvorkommen und der Förderung von Erdöl in Dänemark, 
ausgenommen Grönland und die Färöer, von der Anwendung der Richtlinie 2004/17/EG des 
Europäischen Parlaments und des Rates zur Koordinierung der Zuschlagserteilung durch Auftraggeber 
im Bereich der Wasser-, Energie- und Verkehrsversorgung sowie der Postdienste (ABl. L 197 vom 
29.7.2011, S. 20; Durchführungsbeschluss der Kommission 2011/372/EU vom 24. Juni 2011 zur 
Freistellung des Aufsuchens von Erdöl- und Erdgasvorkommen und der Förderung von Erdöl in Italien 
von der Anwendung der Richtlinie 2004/17/EG des Europäischen Parlaments und des Rates zur 
Koordinierung der Zuschlagserteilung durch Auftraggeber im Bereich der Wasser-, Energie- und 
Verkehrsversorgung sowie der Postdienste (ABl. L 166 vom 25.6.2011, S. 28); 
Durchführungsbeschluss der Kommission 2010/192/EU vom 29. März 2010 zur Freistellung des 
Aufsuchens von Erdöl- und Erdgasvorkommen und deren Förderung in England, Schottland und Wales 
von der Anwendung der Richtlinie 2004/17/EG des Europäischen Parlaments und des Rates zur 
Koordinierung der Zuschlagserteilung durch Auftraggeber im Bereich der Wasser-, Energie- und 
Verkehrsversorgung sowie der Postdienste (ABl. L 84 vom 31.3.2010, S. 52); Durchführungsbeschluss 
der Kommission 2009/546/EU vom 8. Juli 2009 zur Freistellung des Aufsuchens von Erdöl- und 
Erdgasvorkommen und deren Förderung in den Niederlanden von der Anwendung der Richtlinie 
2004/17/EG des Europäischen Parlaments und des Rates zur Koordinierung der Zuschlagserteilung 
durch Auftraggeber im Bereich der Wasser-, Energie- und Verkehrsversorgung sowie der Postdienste 
(ABl. L 181 vom 14.7.2009, S. 53).  

9 Siehe insbesondere die Entscheidung 2004/284/EG der Kommission vom 29. September 1999 zur 
Erklärung der Vereinbarkeit eines Zusammenschlusses mit dem Gemeinsamen Markt und dem EWR-
Abkommen (Sache Nr. IV/M.1383 – Exxon/Mobil) sowie spätere Entscheidungen, u. a. die 
Entscheidung der Kommission vom 3.5.2007 zur Vereinbarkeit eines Zusammenschlusses mit dem 
Gemeinsamen Markt (Sache Nr. COMP/M.4545 — STATOIL/HYDRO) gemäß der Verordnung 
(EWG) Nr. 139/2004 des Rates. 
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die Tätigkeiten unmittelbar dem Wettbewerb ausgesetzt sind; der Marktzugang wird zudem 
weiter liberalisiert durch die Bestimmungen der Kohlenwasserstoffrichtlinie10. Daher ist es 
angezeigt, die rechtliche Situation zu vereinfachen und den Verwaltungsaufwand für alle 
Beteiligten (Vergabestellen, Mitgliedstaaten, Europäische Kommission, Europäisches 
Parlament und Rat) zu reduzieren, indem vermieden wird, dass der Erlass von 
Einzelentscheidungen gemäß Artikel 30 in Bezug auf jeden einzelnen der übrigen 23 
Mitgliedstaaten notwendig wird. 

„Toolbox“-Konzept: Die mitgliedstaatlichen Systeme werden drei grundlegende 
Verfahrensformen vorsehen, die bereits in den geltenden Richtlinien verankert sind: das 
offene und das nichtoffene Verfahren sowie das Verhandlungsverfahren mit vorherigem 
Aufruf zum Wettbewerb. Darüber hinaus kann – entweder als Standardverfahren oder 
vorbehaltlich bestimmter Bedingungen – die Innovationspartnerschaft, eine neue 
Verfahrensform für innovative Beschaffungen (siehe weiter unten), zur Anwendung kommen. 

Den Vergabestellen werden außerdem sechs spezifische Vergabemethoden und -instrumente 
für Sammelbeschaffungen und elektronische Beschaffung zur Verfügung stehen: 
Rahmenvereinbarungen, dynamische Beschaffungssysteme, elektronische Auktionen, 
elektronische Kataloge, zentrale Beschaffungsstellen und gemeinsame Auftragsvergabe. 
Diese Instrumente wurden gegenüber der bestehenden Richtlinie optimiert und präzisiert. Ziel 
ist es, die elektronische Auftragsvergabe zu erleichtern. 

Förderung der elektronischen Auftragsvergabe: Die Nutzung elektronischer Hilfsmittel bei 
der Kommunikation und Geschäftsabwicklung durch Beschaffer kann erhebliche 
Einsparungen und bessere Beschaffungsergebnisse bringen und gleichzeitig Verschwendung 
und Fehler vermeiden helfen. Der Vorschlag zielt darauf ab, die Mitgliedstaaten bei der 
Bewältigung des Übergangs zur elektronischen Auftragsvergabe zu unterstützen und 
Anbietern im gesamten Binnenmarkt eine Teilnahme an Online-Vergabeverfahren zu 
ermöglichen. Zu diesem Zweck sieht der Richtlinienvorschlag eine Verpflichtung zur 
Übermittlung von Bekanntmachungen in elektronischer Form, zur elektronischen 
Verfügbarmachung der Auftragsunterlagen sowie zur Umstellung auf eine ausschließliche 
elektronische Kommunikation, insbesondere auf eine elektronische Einreichung 
(„e-Submission“), bei sämtlichen Vergabeverfahren innerhalb eines Übergangszeitraums von 
zwei Jahren vor. Dynamische Beschaffungssysteme und elektronische Kataloge sollen 
rationalisiert und verbessert werden. Dabei handelt es sich um vollelektronische 
Beschaffungsinstrumente, die in besonderer Weise für eine stark gebündelte Beschaffung 
durch zentrale Beschaffungsstellen geeignet sind. Das Instrument der elektronischen 
Auftragsvergabe würde zudem die öffentlichen Auftraggeber in die Lage versetzen, Fehler zu 
vermeiden, aufzudecken bzw. zu korrigieren, die im Allgemeinen darauf zurückzuführen sind, 
dass die Vorschriften für die öffentliche Auftragsvergabe falsch verstanden oder falsch 
ausgelegt werden. 

Modernisierung der Verfahren: Der Vorschlag sieht einen flexibleren und 
benutzerfreundlicheren Ansatz für bestimmte wesentliche Komponenten der 
Vergabeverfahren vor. Die Fristen für die Teilnahme und die Einreichung von Angeboten 
werden verkürzt, so dass eine raschere und rationellere Beschaffung möglich wird. Die 

                                                 
10 Richtlinie 94/22/EWG des Europäischen Parlaments und des Rates vom 30. Mai 1994 über die 

Erteilung und Nutzung von Genehmigungen zur Prospektion, Exploration und Gewinnung von 
Kohlenwasserstoffen (ABl. L 79 vom 29.3.1996, S. 30). 
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Unterscheidung zwischen Auswahl der Bieter einerseits und Erteilung des Zuschlags 
andererseits, häufig Quelle von Fehlern und Missverständnissen, soll flexibler gestaltet 
werden: Die Vergabestellen sollen die Möglichkeit haben, selbst zu entscheiden, welche 
Abfolge am sinnvollsten ist, indem sie die Prüfung anhand der Zuschlagskriterien 
gegebenenfalls vor der Prüfung anhand der Auswahlkriterien vornehmen; ferner sollen sie 
Organisation und Qualität der mit der Ausführung des Auftrags zu betrauenden Mitarbeiter 
als Zuschlagskriterium werten können. 

Das Verfahren zur Freistellung von Aufträgen, die auf ausreichend wettbewerblichen Märkten 
vergeben werden, (die derzeitigen „Artikel-30-Entscheidungen“) wurde vereinfacht und 
gestrafft. Auch wurden verschiedene Ausnahmen, die insbesondere innerhalb von Gruppen 
und für Gemeinschaftsunternehmen gelten und denen in der Praxis große Bedeutung 
zukommt, überprüft und präzisiert. 

Immer häufiger kommt es zur Änderung von Aufträgen während deren Laufzeit, was die 
Beteiligten vor gewisse Probleme stellt. Eine spezifische Bestimmung über 
Auftragsänderungen greift die durch die Rechtsprechung entwickelten Lösungsansätze auf 
und sieht eine pragmatische Lösung für den Fall vor, dass unvorhergesehene Umstände 
während des Durchführungszeitraums eine Anpassung eines öffentlichen Auftrags erfordern. 

2) Strategische Vergabe öffentlicher Aufträge als Antwort auf neue Herausforderungen 

Die vorgeschlagene Richtlinie soll unterstützend wirken: Den Auftraggebern werden die 
Instrumente an die Hand gegeben, die sie benötigen, um auf die Verwirklichung der 
strategischen Ziele von „Europa 2020“ hinzuarbeiten. So können sie ihre Kaufkraft nutzen, 
um umwelt- und klimafreundliche Waren und Dienstleistungen zu beschaffen, die 
Innovationen befördern, und gleichzeitig einen Beitrag zur Beschäftigung und zur 
Verbesserung der öffentlichen Gesundheit und der sozialen Rahmenbedingungen leisten. 

Lebenszykluskosten: Die vorgeschlagene Richtlinie bietet den Auftraggebern die Möglichkeit, 
ihre Vergabeentscheidungen aufgrund der Lebenszykluskosten der zu beschaffenden 
Produkte, Dienstleistungen oder Bauleistungen zu treffen. Der Lebenszyklus umfasst alle 
Phasen der Existenz eines Produkts, der Ausführung von Bauleistungen oder der Erbringung 
von Dienstleistungen, angefangen bei der Beschaffung der Rohstoffe oder der Erzeugung von 
Ressourcen bis hin zu Entsorgung, Aufräumarbeiten bzw. Beendigung. Zu den zu 
berücksichtigenden Kosten zählen nicht nur die direkten monetären Aufwendungen, sondern 
auch externe Umweltkosten, soweit diese monetarisierbar und überprüfbar sind. Wurde eine 
gemeinsame EU-Methode für die Berechnung der Lebenszykluskosten entwickelt, sind die 
Vergabestellen verpflichtet, diese anzuwenden. 

Produktionsprozess: Vergabestellen können in den technischen Spezifikationen und in den 
Zuschlagskriterien auf alle direkt mit dem Produktionsprozess zusammenhängenden Faktoren 
abstellen, sofern es sich um Aspekte des Produktionsprozesses handelt, die einen engen 
Bezug zur Herstellung der jeweiligen zu beschaffenden Ware oder Dienstleistung aufweisen. 
Ausgeschlossen sind Anforderungen, die nicht den Prozess der Herstellung bzw. Ausführung 
der zu beschaffenden Produkte, Bauleistungen oder Dienstleistungen betreffen, wie etwa 
allgemeine Anforderungen an die soziale Verantwortung der Unternehmen, welche sich auf 
die gesamten Tätigkeiten des Auftragnehmers beziehen. 

Gütezeichen: Vergabestellen können verlangen, dass Bauleistungen, Lieferungen oder 
Dienstleistungen mit einem speziellen Gütezeichen angeboten werden, das bestimmte 
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ökologische, soziale oder sonstige Eigenschaften bescheinigt, vorausgesetzt, dass auch 
andere, gleichwertige Gütezeichen anerkannt werden. Dies gilt beispielsweise für europäische 
oder (multi)nationale Umweltzeichen oder für Gütezeichen, die garantieren, dass ein Produkt 
ohne Kinderarbeit hergestellt wurde. Die entsprechenden Zertifizierungssysteme müssen 
Eigenschaften betreffen, die mit dem Auftragsgegenstand zusammenhängen, und auf 
wissenschaftlichen Daten basieren, die in einem offenen und transparenten Verfahren 
ermittelt wurden und für alle Beteiligten zugänglich sind. 

Sanktionierung von Verstößen gegen verbindliche sozial-, arbeits- oder umweltrechtliche 
Vorschriften: Nach der vorgeschlagenen Richtlinie kann eine Vergabestelle 
Wirtschaftsteilnehmer vom Verfahren ausschließen, wenn sie Verstöße gegen 
Verpflichtungen des EU-Sozial-, Arbeits- oder Umweltrechts oder gegen internationale 
arbeitsrechtliche Bestimmungen feststellt. Darüber hinaus werden die Vergabestellen 
verpflichtet, Angebote abzulehnen, wenn sie feststellen, dass diese ungewöhnlich niedrig 
sind, weil gegen sozial-, arbeits- und umweltrechtliche Vorschriften des Unionsrechts 
verstoßen wird. 

Soziale Dienstleistungen: Die Bewertung der Auswirkungen und der Effektivität der 
EU-Vorschriften für die öffentliche Auftragsvergabe hat gezeigt, dass sich die üblichen 
Verfahren für die Vergabe öffentlicher Dienstleistungsaufträge nicht für Dienstleistungen im 
Sozial-, Gesundheits- und Bildungswesen eignen, da diese spezifische Merkmale aufweisen. 
Entsprechende Dienstleistungen werden nämlich üblicherweise in einem spezifischen Kontext 
erbracht, der sich – bedingt durch unterschiedliche administrative, organisatorische und 
kulturelle Rahmenbedingungen – von einem Mitgliedstaat zum anderen höchst 
unterschiedlich darstellt. Die grenzüberschreitende Dimension solcher Dienstleistungen ist 
aufgrund ihres besonderen Charakters äußerst begrenzt. Daher sollten die Mitgliedstaaten bei 
der Organisation der Auswahl der Dienstleister über einen breiten Ermessensspielraum 
verfügen. Der Richtlinienvorschlag trägt diesem Aspekt Rechnung, indem er eine spezielle 
Regelung für derartige Dienstleistungsaufträge vorsieht, wobei ein höherer Schwellenwert, 
nämlich 1 000 000 EUR, gilt und lediglich die Einhaltung der Grundprinzipien der 
Transparenz und Gleichbehandlung verlangt wird. Eine quantitative Analyse des Werts der an 
ausländische Wirtschaftsteilnehmer vergebenen entsprechenden Dienstleistungsaufträge hat 
gezeigt, dass Aufträge unterhalb dieses Auftragswerts in der Regel nicht grenzüberschreitend 
von Interesse sind, was besonders für Beschaffungen im Versorgungssektor gilt. 

Innovation: Forschung und Innovation spielen eine zentrale Rolle in der Strategie „Europa 
2020“ für intelligentes, nachhaltiges und integratives Wachstum. Beschaffer sollten über die 
Möglichkeit verfügen, innovative Produkte und Dienstleistungen einzukaufen, die künftiges 
Wachstum fördern und Effizienz und Qualität der öffentlichen Dienstleistungen verbessern. 
Deshalb sieht der Vorschlag eine Innovationspartnerschaft vor. Dabei handelt es sich um ein 
besonderes, neues Verfahren für die Entwicklung und den anschließenden Erwerb neuer, 
innovativer Produkte, Bauleistungen und Dienstleistungen unter der Voraussetzung, dass das 
vereinbarte Leistungs- und Kostenniveau eingehalten wird. Darüber hinaus wird mit der 
vorgeschlagenen Richtlinie bezweckt, das Verfahren des wettbewerblichen Dialogs zu 
optimieren und zu vereinfachen und eine grenzüberschreitende gemeinsame Beschaffung, ein 
wichtiges Instrument innovativer Beschaffung, zu erleichtern. 

3) Besserer Marktzugang für KMU und Start-up-Unternehmen 

Kleine und mittlere Unternehmen (KMU) verfügen über ein beträchtliches Potenzial für 
Arbeitsplatzschaffung, Wachstum und Innovation. Ein leichter Zugang zu den 
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Beschaffungsmärkten kann dazu beitragen, dieses Potenzial freizusetzen, und ermöglicht es 
gleichzeitig den Vergabestellen, ihre Lieferantenbasis zu verbreitern, was entsprechende 
positive Effekte im Sinne einer Erhöhung des Wettbewerbs im Bereich des öffentlichen 
Auftragswesens haben dürfte. Um den Zugang der KMU zu öffentlichen Aufträgen so einfach 
wie möglich zu gestalten, hat die Europäische Kommission im Jahr 2008 einen Europäischen 
Verhaltenskodex für einen leichteren Zugang von KMU zu öffentlichen Aufträgen 
(„European code of best practices facilitating access by SMEs to public procurement 
contracts“)11 veröffentlicht. Der vorliegende Vorschlag knüpft an diese Arbeiten an und sieht 
konkrete Maßnahmen zur Beseitigung von Hindernissen vor, die den Marktzugang für KMU 
erschweren. 

Reduzierung der Informationspflichten: Daher ist vorgesehen, dass Vergabestellen die in der 
vorgeschlagenen Richtlinie über die öffentlichen Auftragsvergabe vorgesehenen 
Answahlkriterien anwenden können und dass sie, wenn sie dies tun, verpflichtet sind, 
insbesondere auch die Bestimmungen zur Beschränkung der Anforderungen an einen 
Mindestumsatz und die Bestimmungen zur Eigenbescheinigung anzuwenden. 

Besserer Zugang zu Rahmenvereinbarungen: Nach den geltenden Richtlinien ist keine 
zeitliche Begrenzung der Laufzeit von Rahmenvereinbarungen in den Versorgungssektoren 
vorgesehen. Dies kann eine Marktabschottung zur Folge haben. Durch die vorgeschlagene 
Richtlinie würde die die Dauer (außer in entsprechend begründeten Fällen) auf vier Jahre 
begrenzt. Dadurch würde der Zugang zu Geschäftsmöglichkeiten verbessert und der 
Wettbewerb gefördert, nicht zuletzt zum Nutzen der KMU. 

Direkte Bezahlung von Unterauftragnehmern: Darüber hinaus können die Mitgliedstaaten die 
Möglichkeit vorsehen, dass Unterauftragnehmer von der Vergabestelle eine direkte Zahlung 
der Lieferungen, Bauleistungen und Dienstleistungen verlangen können, die im Zuge der 
Auftragsausführung für den Hauptauftragnehmer erbracht wurden. Auf diese Weise würden 
die finanziellen Interessen von Unterauftragnehmern, bei denen es sich häufig um KMU 
handelt, wirksam geschützt. 

4) Solide Verfahren 

Die finanziellen Interessen, die auf dem Spiel stehen, und die Beziehungen zwischen 
öffentlichem und privatem Sektor machen das Beschaffungswesen anfällig für unseriöse 
Geschäftspraktiken, z. B. aufgrund von Interessenkonflikten, Günstlingswirtschaft und 
Korruption. Die vorgeschlagene Richtlinie verbessert die bestehenden 
Sicherheitsvorkehrungen zur Abwendung derartiger Risiken und gewährleistet einen 
zusätzlichen Schutz. 

Interessenkonflikte: Der Vorschlag enthält eine spezifische Bestimmung über 
Interessenkonflikte. Dabei geht es um tatsächliche, potenzielle oder empfundene 
Konfliktsituationen, in die verfahrensbeteiligte Mitarbeiter der Vergabebehörde und der 
Dienstleistungsanbieter oder auch Mitglieder des Managements der Vergabebehörde geraten 
können, welche – auch wenn sie formell nicht involviert sein mögen – das Ergebnis eines 
Vergabeverfahren beeinflussen können. Angesichts der zwischen öffentlichen Auftraggebern 
und Unternehmen bestehenden Unterschiede bei den Entscheidungsverfahren ist es angezeigt, 

                                                 
11 Arbeitsunterlage der Dienststellen der Europäischen Kommission SEK(2008) 2193. 



 

DE 15   DE 

derartige Bestimmungen auf Beschaffungen zu begrenzen, die von öffentlichen 
Auftraggebern durchgeführt werden. 

Rechtswidriges Verhalten: Der Vorschlag enthält eine spezifische Bestimmung zur 
Unterbindung rechtswidrigen Verhaltens von Bewerbern und Bietern – wie etwa Versuchen, 
den Entscheidungsprozess in unzulässiger Weise zu beeinflussen oder Vereinbarungen mit 
anderen Teilnehmern zu treffen, um das Ergebnis des Verfahrens zu manipulieren – sowie 
zum Ausschluss solcher Bewerber bzw. Bieter. Ein derartiges Verhalten verstößt gegen 
Grundprinzipien des Rechts der Europäischen Union und kann zu erheblichen 
Wettbewerbsverzerrungen führen. 

Unfaire Vorteile: Marktkonsultationen sind ein nützliches Instrument für die Vergabestellen, 
um Informationen über Struktur, Fähigkeit und Kapazität eines Marktes verfügbar zu machen 
und gleichzeitig die Marktakteure über Beschaffungsprojekte und -anforderungen der 
Beschaffer zu informieren. Vorabkontakte mit Marktteilnehmern dürfen jedoch nicht zu 
unfairen Vorteilen oder Wettbewerbsverzerrungen führen. Der Vorschlag enthält daher eine 
spezifische Bestimmung zu den Sicherheitsvorkehrungen, die zu treffen sind, um eine 
unzulässige Bevorzugung von Teilnehmern zu verhindern, die die Vergabebehörde beraten 
oder in die Vorbereitung des Verfahrens einbezogen sind. 

5) Governance 

Nationale Aufsichtsstellen: Wie die Bewertung gezeigt hat, überwachen nicht alle 
Mitgliedstaaten konsequent und systematisch die Umsetzung und das Funktionieren der 
Vergabevorschriften. Eine effiziente und einheitliche Anwendung des EU-Rechts wird 
dadurch in Frage gestellt. Daher wird vorgeschlagen, dass die Mitgliedstaaten eine einzige 
nationale Behörde benennen, die für Überwachung, Umsetzung und Kontrolle des 
Vergaberechts zuständig ist. Nur eine zentrale Stelle mit übergeordneten Zuständigkeiten ist 
in der Lage, sich einen Überblick über die Hauptumsetzungsschwierigkeiten zu verschaffen 
und bei eher strukturell bedingten Problemen geeignete Abhilfemaßnahmen vorzuschlagen. 
Eine solche Stelle kann unmittelbare Rückmeldung zum Funktionieren der Strategie und zu 
potenziellen Schwachstellen der einzelstaatlichen Rechtsvorschriften und Praktiken geben 
und so zur raschen Lösungsfindung sowie zur Verbesserung der Vergabeverfahren beitragen. 

Wissenszentren: Vielfach verfügen die Vergabestellen intern nicht über das erforderliche 
Fachwissen für die Abwicklung komplexer Beschaffungsprojekte. Bei geeigneter 
unabhängiger und professioneller Unterstützung durch entsprechende Verwaltungsstrukturen 
ließen sich deutlich bessere Beschaffungsergebnisse erzielen – zum einen durch die 
Erweiterung der Wissensbasis und die Erhöhung der Professionalität der Vergabebehörden, 
zum anderen durch Unterstützung der Unternehmen, insbesondere der KMU. Daher 
verpflichtet die vorgeschlagene Richtlinie die Mitgliedstaaten zur Einrichtung von 
Unterstützungsstrukturen, die Rechts- und Wirtschaftsberatung, Orientierungshilfen, 
Schulung und Unterstützung bei der Vorbereitung und Durchführung von Vergabeverfahren 
anbieten. Zwar existieren bereits Unterstützungsstrukturen und –mechanismen auf nationaler 
Ebene, doch sind diese sehr unterschiedlich organisiert und decken unterschiedliche für 
öffentliche Auftraggeber und sonstige Vergabestellen relevante Bereiche ab. Für die 
Mitgliedstaaten wird somit die Möglichkeit bestehen, diese Mechanismen zu nutzen, auf ihre 
Sachkunde zurückzugreifen, ihre Dienste weiterzuentwickeln und sie zu einem angemessenen 
und modernen Instrument zu machen, das in der Lage ist, öffentliche Auftraggeber und 
Wirtschaftsteilnehmer in geeigneter Weise zu unterstützen. Zur wirkungsvolleren 
Bekämpfung von Korruption und Günstlingswirtschaft werden öffentliche Auftraggeber 
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verpflichtet, den Wortlaut der abgeschlossenen Verträge der Aufsichtsstelle vorzulegen, damit 
diese die Verträge auf verdächtige Muster hin prüfen kann, und interessierten Parteien Zugang 
zu den betreffenden Dokumenten zu verschaffen, soweit dadurch nicht berechtigte öffentliche 
oder private Interessen beeinträchtigt werden. Angesichts der offenkundigen Probleme mit 
Blick auf den Schutz berechtigter geschäftlicher Interessen und die Vermeidung von 
Wettbewerbsverzerrungen sollte diese Pflicht nicht auf die in den betreffenden Sektoren 
tätigen (öffentlichen und privaten) Unternehmen ausgeweitet werden. Darüber hinaus gilt es, 
einen übermäßigen Verwaltungsaufwand zu vermeiden. Daher sollte die Verpflichtung zur 
Übermittlung des vollständigen Wortlauts der geschlossenen Verträge auf relativ große 
Aufträge beschränkt bleiben. Die vorgeschlagenen Schwellenwerte würden ein ausgewogenes 
Verhältnis zwischen höherem Verwaltungsaufwand einerseits und mehr Transparenz 
andererseits gewährleisten: Bei Schwellenwerten von 1 000 000 EUR für Lieferungen und 
Dienstleistungen und 10 000 000 EUR für Bauleistungen würden 10 bis 20 % sämtlicher im 
Amtsblatt veröffentlichter Beschaffungen erfasst. 

Die Anforderungen, die die Aufsichtsstellen und Wissenszentren betreffen, dürften insgesamt 
gesehen keine zusätzliche finanzielle Belastung für die Mitgliedstaaten darstellen. Zwar 
dürften gewisse Kosten im Zusammenhang mit der Reorganisation oder Feinabstimmung der 
Tätigkeiten der bestehenden Mechanismen und Strukturen anfallen, diese dürften jedoch 
neutralisiert werden durch eine Reduzierung der Kosten für Rechtsstreitigkeiten (sowohl für 
die Vergabestellen als auch für die Unternehmen), der aus einer verspäteten Auftragsvergabe, 
einer unkorrekten Anwendung der Vorschriften für die öffentliche Auftragsvergabe oder einer 
unzureichenden Vorbereitung der Vergabeverfahren resultierenden Kosten sowie der Kosten, 
die durch eine fragmentierte und ineffiziente Beratung der Auftraggeber entstehen. 

Verwaltungszusammenarbeit: Im Übrigen sieht der Vorschlag eine effektive Zusammenarbeit 
vor, bei der nationale Aufsichtsstellen Informationen und bewährte Praktiken austauschen und 
im Rahmen des Binnenmarktinformationssystems (IMI) kooperieren. 
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2011/0439 (COD) 

Vorschlag für 

RICHTLINIE DES EUROPÄISCHEN PARLAMENTS UND DES RATES 

über die Vergabe von Aufträgen durch Auftraggeber im Bereich der Wasser-, Energie- 
und Verkehrsversorgung sowie der Postdienste 

(Text von Bedeutung für den EWR) 

DAS EUROPÄISCHE PARLAMENT UND DER RAT DER EUROPÄISCHEN UNION – 

gestützt auf den Vertrag über die Arbeitsweise der Europäischen Union, insbesondere auf 
Artikel 53 Absatz 1, Artikel 62 und Artikel 114, 

auf Vorschlag der Europäischen Kommission, 

nach Zuleitung des Entwurfs des Gesetzgebungsakts an die nationalen Parlamente12, 

nach Stellungnahme des Europäischen Wirtschafts- und Sozialausschusses13, 

nach Stellungnahme des Ausschusses der Regionen14,  

gemäß dem ordentlichen Gesetzgebungsverfahren, 

in Erwägung nachstehender Gründe: 

(1) Wie die Bewertung der Auswirkungen und der Effektivität der EU-Vorschriften für 
die öffentliche Auftragsvergabe15 ergeben hat, erscheint es sinnvoll, an spezifischen 
Vorschriften für die Vergabe von Aufträgen durch Auftraggeber im Bereich der 
Wasser-, Energie- und Verkehrsversorgung sowie der Postdienste festzuhalten, da 
nationale Behörden nach wie vor Einfluss auf das Verhalten dieser Auftraggeber 
nehmen können, unter anderem auch durch Kapitalbeteiligungen und die Vertretung in 
ihren Verwaltungs-, Leitungs- oder Aufsichtsgremien. Für eine weitergehende 
Regulierung der Auftragsvergabe in diesen Sektoren spricht ferner die Tatsache, dass 
die Wirtschaftsteilnehmer auf geschlossenen Märkten agieren, und zwar auf der 
Grundlage besonderer oder ausschließlicher Rechte, die von den Mitgliedstaaten für 
die Versorgung, die Bereitstellung oder den Betrieb von Netzen für die Erbringung der 
betreffenden Dienstleistung gewährt werden. 

                                                 
12 ABl. C …. 
13 ABl. C …. 
14 ABl. C ….  
15 SEK(2011) 853 endg. vom 27.6.2011. 
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(2) Um zu gewährleisten, dass die Vergabe von Aufträgen durch Auftraggeber im Bereich 
der Wasser-, Energie- und Verkehrsversorgung sowie der Postdienste für den 
Wettbewerb geöffnet wird, sollten Bestimmungen für eine Koordinierung von 
Aufträgen, die über einen bestimmten Wert hinausgehen, festgelegt werden. Eine 
solche Koordinierung ist erforderlich, um den im Vertrag über die Arbeitsweise der 
Europäischen Union (AEUV) niedergelegten Grundsätzen Geltung zu verschaffen, 
insbesondere den Grundsätzen des freien Warenverkehrs, der Niederlassungsfreiheit 
und der Dienstleistungsfreiheit sowie den sich daraus ableitenden Grundsätzen wie 
Gleichbehandlung, Nichtdiskriminierung, gegenseitige Anerkennung, 
Verhältnismäßigkeit und Transparenz. In Anbetracht der Art der betroffenen Sektoren 
sollte die Koordinierung unter Wahrung der genannten Grundsätze einen Rahmen für 
faire Handelspraktiken schaffen und ein Höchstmaß an Flexibilität ermöglichen. 

(3) Für Aufträge, deren Wert unter dem Schwellenwert für die Anwendung der 
Bestimmungen zur Koordinierung auf Unionsebene liegt, sei auf die Rechtsprechung 
des Gerichtshofs verwiesen, der zufolge die Vorschriften und Grundsätze des Vertrags 
Anwendung finden. 

(4) Die öffentliche Auftragsvergabe spielt im Rahmen der Strategie „Europa 2020“16 eine 
zentrale Rolle als eines der marktwirtschaftlichen Instrumente, die zur Erzielung eines 
intelligenten, nachhaltigen und integrativen Wachstums bei gleichzeitiger 
Gewährleistung eines möglichst effizienten Einsatzes öffentlicher Gelder genutzt 
werden sollen. Zu diesem Zweck müssen die geltenden Vorschriften für die 
öffentliche Auftragsvergabe, die gemäß der Richtlinie 2004/17/EG des Europäischen 
Parlaments und des Rates vom 31. März 2004 zur Koordinierung der 
Zuschlagserteilung durch Auftraggeber im Bereich der Wasser-, Energie- und 
Verkehrsversorgung sowie der Postdienste17 und der Richtlinie 2004/18/EG des 
Europäischen Parlaments und des Rates vom 31. März 2004 über die Koordinierung 
der Verfahren zur Vergabe öffentlicher Bauaufträge, Lieferaufträge und 
Dienstleistungsaufträge18 erlassen wurden, überarbeitet und modernisiert werden, 
damit die Effizienz der öffentlichen Ausgaben gesteigert, die Teilnahme insbesondere 
kleiner und mittlerer Unternehmen an öffentlichen Vergabeverfahren erleichtert und es 
den Vergabestellen ermöglicht wird, die öffentliche Auftragsvergabe in stärkerem 
Maße zur Unterstützung gemeinsamer gesellschaftlicher Ziele zu nutzen. Ferner ist es 
notwendig, grundlegende Begriffe und Konzepte zu klären, um mehr Rechtssicherheit 
zu gewährleisten und bestimmten Aspekten der einschlägigen ständigen 
Rechtsprechung des Gerichtshofs der Europäischen Union Rechnung zu tragen. 

(5) Nach Artikel 11 des Vertrags über die Arbeitsweise der Europäischen Union müssen 
die Erfordernisse des Umweltschutzes bei der Festlegung und Durchführung der 
Unionspolitiken und -maßnahmen insbesondere zur Förderung einer nachhaltigen 
Entwicklung einbezogen werden. Diese Richtlinie stellt klar, auf welche Weise die 
Vergabestellen zum Umweltschutz und zur Förderung einer nachhaltigen Entwicklung 
beitragen können, und gewährleistet gleichzeitig, dass sie bei der Auftragsvergabe ein 
optimales Preis-Leistungs-Verhältnis erzielen können. 

                                                 
16 KOM(2010) 2020 endg. vom 3.3.2010. 
17 ABl. L 134 vom 30.04.2004, S. 1. 
18 ABl. L 134 vom 30.04.2004, S. 114. 
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(6) Es ist angezeigt, den Begriff der Auftragsvergabe und die Definition dessen, was unter 
einer einzigen Auftragsvergabe zu verstehen ist, bei gebührender Berücksichtigung der 
Spezifik der dieser Richtlinie unterfallenden Sektoren möglichst nah an die 
Begriffsbestimmungen der Richtlinie […] des Europäischen Parlaments und des Rates 
von […] über die öffentliche Auftragsvergabe19 anzulehnen. Nach diesem Konzept 
umfasst eine einzelne Auftragsvergabe sämtliche Lieferungen, Bauleistungen und 
Dienstleistungen, die für die Durchführung eines bestimmten Projekts, beispielsweise 
eines Bauvorhabens, oder einer Gesamtheit von Bauleistungen, Lieferungen und/oder 
Dienstleistungen erforderlich sind. Anhaltspunkte dafür, dass es sich um ein einziges 
Projekt handelt, können beispielsweise eine vorausgehende Gesamtplanung und 
Gesamtkonzeption durch die Vergabestelle sein oder auch der Umstand, dass die 
verschiedenen Bestandteile des Auftrags ein und demselben wirtschaftlichen und 
technischen Zweck dienen oder dass sie anderweitig logisch miteinander verknüpft 
sind und allesamt innerhalb eines engen Zeitrahmens ausgeführt werden. 

(7) Um bei der Anwendung der Vergabevorschriften in den Bereichen der Wasser-, 
Energie- und Verkehrsversorgung sowie der Postdienste eine wirkliche Marktöffnung 
und ein angemessenes Gleichgewicht zu erreichen, dürfen die von der Richtlinie 
erfassten Auftraggeber nicht aufgrund ihrer Rechtsstellung definiert werden. Es sollte 
daher sichergestellt werden, dass die Gleichbehandlung von Auftraggebern im 
öffentlichen Sektor und Auftraggebern im privaten Sektor gewahrt bleibt. Es ist auch 
gemäß Artikel 345 des Vertrags über die Arbeitsweise der Europäischen Union dafür 
zu sorgen, dass die Eigentumsordnungen in den Mitgliedstaaten unberührt bleiben. 

(8) Der Begriff der besonderen oder ausschließlichen Rechte ist ein Kernelement der 
Definition des Anwendungsbereichs dieser Richtlinie, da Vergabestellen, bei denen es 
sich weder um öffentliche Auftraggeber noch um öffentliche Unternehmen im Sinne 
dieser Richtlinie handelt, deren Bestimmungen nur insoweit unterliegen, als sie eine 
auf der Basis solcher Rechte abgedeckte Tätigkeit ausüben. Daher ist es angezeigt 
klarzustellen, dass Rechte, die im Wege eines Verfahrens gewährt wurden, das auf 
objektiven Kriterien beruht, welche sich insbesondere aus Rechtsvorschriften der 
Union herleiten, und bei dem eine angemessene Publizität gewährleistet ist, keine 
besonderen oder ausschließlichen Rechte für die Zwecke dieser Richtlinie darstellen. 
Zu den einschlägigen Rechtsvorschriften sollten zählen: die Richtlinie 98/30/EG des 
Europäischen Parlaments und des Rates vom 22. Juni 1998 betreffend gemeinsame 
Vorschriften für den Erdgasbinnenmarkt20, die Richtlinie 96/92/EG des Europäischen 
Parlament und des Rates vom 19. Dezember 1996 gemeinsame Vorschriften für den 
Elektrizitätsbinnenmarkt21, die Richtlinie 97/67/EG des Europäischen Parlament und 
des Rates vom 15. Dezember 1997 über gemeinsame Vorschriften für die Entwicklung 
des Binnenmarktes der Postdienste der Gemeinschaft und die Verbesserung der 
Dienstequalität22, die Richtlinie 94/22/EG des Europäischen Parlaments und des Rates 
vom 30. Mai 1994 über die Erteilung und Nutzung von Genehmigungen zur 
Prospektion, Exploration und Gewinnung von Kohlenwasserstoffen23 und die 
Verordnung (EG) Nr. 1370/2007 des Europäischen Parlaments und des Rates vom 

                                                 
19 Siehe S. [ ] dieses Amtsblatts. 
20 ABl. L 204 vom 21.07.1998, S. 1. 
21 ABl. L 27 vom 30.01.1997, S. 20. 
22 ABl. L 15 vom 21.01.1998, S. 14. 
23 ABl. L 164 vom 30.06.1994, S. 3. 
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23. Oktober 2007 über öffentliche Personenverkehrsdienste auf Schiene und Straße 
und zur Aufhebung der Verordnungen (EWG) Nr. 1191/69 und (EWG) Nr. 1107/70 
des Rates24. 

(9) Vergabestellen im Trinkwassersektor können auch andere wasserwirtschaftlichen 
Tätigkeiten in den Bereichen Wasservorhaben, Bewässerung, Entwässerung, 
Ableitung sowie Klärung von Abwässern ausüben. In derartigen Fällen sollten 
Vergabebehörden in der Lage sein, die in dieser Richtlinie vorgesehenen 
Vergabeverfahren bei all ihren wasserwirtschaftlichen Tätigkeiten anzuwenden, 
unabhängig davon, um welchen Teil des „Wasserzyklus“ es geht. Die 
Vergabevorschriften der Art, die für die Lieferaufträge vorgeschlagen wird, sind 
allerdings für die Beschaffung von Wasser ungeeignet angesichts der Notwendigkeit, 
sich aus in der Nähe des Verwendungsorts gelegenen Quellen zu versorgen. 

(10) Es ist angezeigt, Beschaffungen zum Zwecke der Exploration von Erdöl- und 
Erdgasvorkommen auszuschließen, da dieser Sektor nach allgemeiner Einschätzung 
einem so starken Wettbewerbsdruck ausgesetzt ist, dass die durch die einschlägigen 
EU-Vorschriften bewirkte Beschaffungsdisziplin nicht mehr erforderlich ist. 

(11) Um die Erfordernisse in mehreren Tätigkeitsbereichen zu erfüllen, können Aufträge 
vergeben werden, die unterschiedlichen rechtlichen Regelungen unterworfen sein 
können. Es sollte klargestellt werden, dass für die rechtliche Regelung, die auf einen 
mehrere Tätigkeiten umfassenden Einzelauftrag anzuwenden ist, die Vorschriften 
gelten sollten, die auf die Tätigkeit anzuwenden sind, auf die der Auftrag in erster 
Linie abzielt. Die Ermittlung der Tätigkeit, auf die der Auftrag in erster Linie abzielt, 
könnte auf einer Analyse der Erfordernisse, zu deren Erfüllung der betreffende 
Auftrag vergeben werden soll, beruhen, welche vom Auftraggeber erstellt wird, um 
den Auftragswert zu veranschlagen und die Auftragsunterlagen zu erstellen. In 
bestimmten Fällen, beispielsweise beim Ankauf eines einzelnen Geräts für die 
Fortsetzung von Tätigkeiten, für die keine Informationen verfügbar sind, die eine 
Veranschlagung des jeweiligen Auslastungsgrades ermöglichen, könnte es objektiv 
unmöglich sein, die Tätigkeit zu ermitteln, auf die der Auftrag in erster Linie abzielt. 
Es sollte festgelegt werden, welche Vorschriften in diesen Fällen anzuwenden sind. 

(12) Auch wenn sie nicht zwangläufig ein korruptes Verhalten bewirken, bergen 
tatsächliche, potenzielle oder empfundene Interessenkonflikte ein hohes Potenzial für 
eine unzulässige Einflussnahme auf öffentliche Vergabeentscheidungen mit der Folge, 
dass der Wettbewerb verzerrt und die Gleichbehandlung der Bieter in Frage gestellt 
wird. Daher sollten wirksame Mechanismen geschaffen werden, die 
Interessenkonflikte verhindern, aufdecken bzw. beseitigen. Angesichts der zwischen 
öffentlichen Auftraggebern und Unternehmen bestehenden Unterschiede bei den 
Entscheidungsverfahren ist es angezeigt, derartige Bestimmungen auf Beschaffungen 
zu beschränken, die von öffentlichen Auftraggebern durchgeführt werden. 

(13) Ein rechtswidriges Verhalten von an Vergabeverfahren teilnehmenden Personen und 
Organisationen, wie etwa der Versuch, unzulässigerweise Einfluss auf den 
Entscheidungsprozess zu nehmen oder eine Vereinbarung mit anderen Bewerbern oder 
Bietern zu treffen, um den Ausgang des Verfahrens zu manipulieren, können zu einer 

                                                 
24 ABl. L 315 vom 03.12.2007, S. 1. 
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Verletzung der Grundprinzipien des Unionsrechts und zu gravierenden 
Wettbewerbsverzerrungen führen. Die betreffenden Wirtschaftsteilnehmer sollten 
daher eine ehrenwörtliche Erklärung darüber vorlegen müssen, dass sie rechtswidrige 
Handlungen unterlassen werden, und sollten vom Verfahren ausgeschlossen werden, 
wenn sich herausstellt, dass sie eine falsche Erklärung abgegeben haben. 

(14) Mit dem Beschluss 94/800/EG des Rates vom 22. Dezember 1994 über den Abschluss 
der Übereinkünfte im Rahmen der multilateralen Verhandlungen der Uruguay-Runde 
(1986-1994) im Namen der Europäischen Gemeinschaft in Bezug auf die in ihre 
Zuständigkeiten fallenden Bereiche25 wurde insbesondere das Übereinkommen der 
Welthandelsorganisation über das öffentliche Beschaffungswesen, nachstehend 
„Beschaffungsübereinkommen“ genannt, genehmigt. Ziel des Übereinkommens ist es, 
einen multilateralen Rahmen ausgewogener Rechte und Pflichten in Bezug auf 
öffentliche Aufträge zu schaffen, um den Welthandel zu liberalisieren und 
auszuweiten. Bei Aufträgen, die unter das Beschaffungsübereinkommen und andere 
einschlägige, für die Union bindende internationale Übereinkommen fallen, erfüllen 
die Vergabestellen die Verpflichtungen aus den betreffenden Übereinkommen, indem 
sie diese Richtlinie auf Wirtschaftteilnehmer von Drittländern anwenden, die 
Unterzeichner der Übereinkommen sind. 

(15) Das Beschaffungsübereinkommen findet Anwendung auf Aufträge oberhalb 
bestimmter Schwellenwerte, die in dem Übereinkommen festgelegt und in 
Sonderziehungsrechten angegeben sind. Die in dieser Richtlinie definierten 
Schwellenwerte sollten angepasst werden, um zu gewährleisten, dass sie den Euro-
Äquivalenten der im Beschaffungsübereinkommen genannten Schwellenwerte 
entsprechen. Es sollten eine regelmäßige Überprüfung der in Euro ausgedrückten 
Schwellenwerte und ihre Anpassung – im Wege eines rein mathematischen Verfahrens 
– an mögliche Kursschwankungen des Euro gegenüber dem Sonderziehungsrecht 
vorgesehen werden. Um die Anzahl der Schwellwerte nicht unnötig zu erhöhen, ist es 
zudem angezeigt, unbeschadet der internationalen Verpflichtungen der Union auch 
künftig dieselben Schwellenwerte auf alle Vergabestellen anzuwenden, unabhängig 
davon, in welchem Sektor sie tätig sind. 

(16) Die Ergebnisse der Bewertung haben deutlich vor Augen geführt, dass die Freistellung 
bestimmter Dienstleistungen von der vollständigen Anwendung dieser Richtlinie 
überprüft werden sollte. Vor diesem Hintergrund wird die vollständige Anwendung 
der Richtlinie auf eine Reihe weiterer Dienstleistungen (wie Hotel- und 
Rechtsdienstleistungen, die beide einen besonders hohen Prozentsatz an 
grenzüberschreitenden Geschäften aufweisen) ausgeweitet. 

(17) Andere Dienstleistungskategorien haben aufgrund ihrer Natur nach wie vor lediglich 
eine begrenzte grenzüberschreitende Dimension, insbesondere die sogenannten 
personenbezogenen Dienstleistungen, wie etwa bestimmte Dienstleistungen im 
Sozial-, im Gesundheits- und im Bildungsbereich. Diese Dienstleistungen werden in 
einem spezifischen Kontext erbracht, der sich, bedingt durch unterschiedliche 
kulturelle Traditionen, in den einzelnen Mitgliedstaaten höchst unterschiedlich 
darstellt. Daher sollten für Aufträge, die derartige Dienstleistungen zum Gegenstand 
haben, eine besondere Regelung und ein höherer Schwellenwert von 1 000 000 EUR 

                                                 
25 ABl. L 336 vom 23.12.1994, S. 1. 
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gelten. Im spezifischen Kontext der Auftragsvergabe in diesen Sektoren dürfte bei 
einem darunter liegenden Auftragswert in der Regel davon auszugehen sein, dass die 
Erbringung personenbezogener Dienstleistungen für Dienstleister aus anderen 
Mitgliedstaaten nicht von Interesse ist, sofern nicht konkrete Anhaltspunkte vorliegen, 
die das Gegenteil vermuten lassen, wie etwa eine Finanzierung grenzüberschreitender 
Projekte durch die Union. Aufträge zur Erbringung personenbezogener 
Dienstleistungen oberhalb dieses Schwellenwerts sollten unionsweiten 
Transparenzvorschriften unterliegen. Angesichts der Bedeutung des kulturellen 
Kontexts und angesichts des sensiblen Charakters dieser Dienstleistungen sollte den 
Mitgliedstaaten ein weiter Ermessensspielraum eingeräumt werden, damit sie die 
Auswahl der Dienstleister in einer Weise organisieren können, die sie für am besten 
geeignet erachten. Die Vorschriften dieser Richtlinie tragen diesem Erfordernis 
Rechnung, indem sie lediglich die Einhaltung von Grundprinzipien der Transparenz 
und der Gleichbehandlung verlangen und sicherstellen, dass die Vergabestellen 
spezifische Qualitätskriterien für die Auswahl von Dienstleistern anzuwenden können, 
wie etwa die Kriterien, die in dem vom Ausschuss für Sozialschutz der Europäischen 
Union definierten Europäischen Qualitätsrahmen für Sozialdienstleistungen26 
festgelegt wurden. Den Mitgliedstaaten und/oder Vergabestellen steht es auch künftig 
frei, diese Dienstleistungen selbst zu erbringen oder soziale Dienstleistungen in einer 
Weise zu organisieren, die nicht mit der Vergabe öffentlicher Aufträge verbunden ist, 
beispielsweise durch die bloße Finanzierung solcher Dienstleistungen oder durch 
Erteilung von Lizenzen oder Genehmigungen – ohne Beschränkungen oder 
Festsetzung von Quoten – für alle Wirtschaftsteilnehmer, die die von der 
Vergabestelle vorab festgelegten Kriterien erfüllen; Voraussetzung ist, dass ein 
solches System eine ausreichende Bekanntmachung gewährleistet und den 
Grundsätzen der Transparenz und Nichtdiskriminierung genügt. 

(18) Diese Richtlinie ist an die Mitgliedstaaten gerichtet und findet keine Anwendung auf 
Beschaffungen internationaler Organisationen in deren eigenem Namen und für eigene 
Rechnung. Es ist jedoch notwendig klarzustellen, inwieweit diese Richtlinie auf 
Beschaffungen angewandt werden sollte, die spezifischen internationalen Vorschriften 
unterliegen. 

(19) Es besteht erhebliche Rechtsunsicherheit darüber, inwieweit die Vorschriften für die 
öffentliche Auftragsvergabe auch für die Zusammenarbeit zwischen öffentlichen 
Stellen gelten. Die einschlägige Rechtsprechung des Gerichtshofs der Europäischen 
Union wird nicht nur von den einzelnen Mitgliedstaaten, sondern auch von den 
einzelnen öffentlichen Auftraggebern unterschiedlich ausgelegt. Da diese 
Rechtsprechung in gleicher Weise auf Behörden anwendbar wäre, die in den von 
dieser Richtlinie abgedeckten Sektoren agieren, sollte sichergestellt werden, dass im 
Rahmen dieser Richtlinie und der Richtlinie […/…/EU][über die öffentliche 
Auftragsvergabe] dieselben Vorschriften gelten. 

(20) Eine Ausnahme sollte für bestimmte Dienstleistungs-, Liefer- und Bauaufträge 
vorgesehen werden, die an ein verbundenes Unternehmen vergeben werden, dessen 
Haupttätigkeit darin besteht, diese Dienstleistungen, Lieferungen und Arbeiten der 
Unternehmensgruppe bereitzustellen, der es angehört, und nicht darin, sie auf dem 
Markt anzubieten. Für bestimmte Dienstleistungs-, Liefer- und Bauaufträge, die von 
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einem Auftraggeber an ein Gemeinschaftsunternehmen vergeben werden, an dem er 
beteiligt ist und das aus mehreren Auftraggebern gebildet wurde, um die von dieser 
Richtlinie erfassten Tätigkeiten auszuüben, sollte ebenfalls eine Ausnahme vorgesehen 
werden. Jedoch sollte sichergestellt werden, dass durch diese Ausnahmeregelung keine 
Wettbewerbsverzerrungen zugunsten von Unternehmen, auch 
Gemeinschaftsunternehmen, entstehen, die mit dem Auftraggeber verbunden sind; es 
sollten geeignete Vorschriften erlassen werden, die insbesondere auf Folgendes 
abzielen: die Höchstgrenzen, bis zu denen die Unternehmen einen Teil ihres Umsatzes 
auf dem Markt erzielen können und bei deren Überschreiten sie nicht mehr die 
Möglichkeit haben, Aufträge ohne Ausschreibung zu erhalten, die Zusammensetzung 
von Gemeinschaftsunternehmen sowie die Stabilität der Beziehungen zwischen diesen 
Gemeinschaftsunternehmen und den Auftraggebern, aus denen sie sich 
zusammensetzen. 

(21) Ferner ist es angezeigt, die Beziehungen zwischen den Bestimmungen über die 
Zusammenarbeit zwischen Behörden und den Bestimmungen über die 
Auftragsvergabe an verbundene Unternehmen oder im Rahmen von 
Gemeinschaftsunternehmen klarzustellen. 

(22) Die vorliegende Richtlinie sollte weder für Aufträge gelten, die die Ausübung einer 
der in den Artikeln 5 bis 11 genannten Tätigkeiten ermöglichen sollen, noch für 
Wettbewerbe zur Ausübung einer solchen Tätigkeit, wenn diese Tätigkeit in dem 
Mitgliedstaat, in dem sie ausgeübt wird, auf Märkten ohne Zugangsbeschränkungen 
dem direkten Wettbewerb ausgesetzt ist. Es sollte daher das Verfahren beibehalten 
werden, das auf alle unter diese Richtlinie fallenden Sektoren anwendbar ist und es 
ermöglicht, die Auswirkungen einer aktuellen oder künftigen Liberalisierung zu 
berücksichtigen. Ein solches Verfahren sollte den betroffenen Auftraggebern 
Rechtssicherheit bieten und eine angemessene Entscheidungsfindung ermöglichen, so 
dass innerhalb kurzer Fristen eine einheitliche Anwendung des einschlägigen 
Unionsrechts gewährleistet ist. 

(23) Der unmittelbare Einfluss des Wettbewerbs sollte nach objektiven Kriterien 
festgestellt werden, wobei die besonderen Merkmale des betreffenden Sektors zu 
berücksichtigen sind. Dieser Bewertung sind jedoch gewisse Grenzen gesetzt durch 
die kurzen Fristen und dadurch, dass sie sich auf die der Kommission vorliegenden 
Informationen – die aus bereits verfügbaren Quellen stammen oder im Zuge der 
Anwendung von Artikel 28 beschafft wurden – stützen muss und nicht durch 
zeitaufwendigere Methoden, wie etwa öffentliche Anhörungen der beteiligten 
Wirtschaftsteilnehmer, ergänzt werden kann. Die volle Anwendung des 
Wettbewerbsrechts bleibt von der im Rahmen dieser Richtlinie vorgesehenen 
Möglichkeit einer Bewertung, inwieweit eine Tätigkeit dem unmittelbaren 
Wettbewerb ausgesetzt ist, unberührt. 

(24) Die Umsetzung und Anwendung geeigneter Rechtsvorschriften der Union zur 
Liberalisierung eines bestimmten Sektors oder Teilsektors gelten als hinreichender 
Anhaltspunkt für das Bestehen eines freien Zugangs zu dem betreffenden Markt. 
Entsprechende angemessene Rechtsvorschriften sollten in einem Anhang aufgeführt 
werden, der von der Kommission aktualisiert werden kann. In dem entsprechenden 
Anhang wären derzeit folgende Rechtsakte aufzuführen: Richtlinie 2009/73/EG des 
Europäischen Parlaments und des Rates vom 13. Juli 2009 über gemeinsame 
Vorschriften für den Erdgasbinnenmarkt und zur Aufhebung der Richtlinie 
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2003/55/EG27, Richtlinie 2009/72/EG des Europäischen Parlaments und des Rates 
vom 13. Juli 2009 über gemeinsame Vorschriften für den Elektrizitätsbinnenmarkt und 
zur Aufhebung der Richtlinie 2003/54/EG28 und die Richtlinie 92/22/EG. 

(25) Forschung und Innovation, einschließlich Öko-Innovation und sozialer Innovation, 
gehören zu den Haupttriebkräften künftigen Wachstums und stehen im Mittelpunkt der 
Strategie „Europa 2020“ für intelligentes, nachhaltiges und integratives Wachstum. 
Vergabestellen sollten die öffentliche Auftragsvergabe strategisch optimal nutzen, um 
Innovationen voranzutreiben. Der Kauf innovativer Waren und Dienstleistungen spielt 
eine zentrale Rolle bei der Steigerung der Effizienz und der Qualität öffentlicher 
Dienstleistungen und ermöglicht es gleichzeitig, großen gesellschaftlichen 
Herausforderungen zu begegnen. Er trägt dazu bei, ein optimales Preis-Leistungs-
Verhältnis zu erzielen und einen umfassenderen wirtschaftlichen, ökologischen und 
gesellschaftlichen Nutzen zu generieren, indem neue Ideen hervorgebracht, diese in 
innovative Produkte und Dienstleistungen umgesetzt werden und damit ein 
nachhaltiges Wirtschaftwachstum gefördert wird. Diese Richtlinie sollte die 
Beschaffung innovativer Waren und Dienstleistungen erleichtern und die 
Mitgliedstaaten darin unterstützen, die Ziele der Innovationsunion zu erreichen. 
Entsprechend sollte ein spezifisches Beschaffungsverfahren verfügbar sein, das es den 
Vergabestellen ermöglicht, eine langfristige Innovationspartnerschaft für die 
Entwicklung und den anschließenden Kauf neuer, innovativer Produkte, 
Dienstleistungen oder Bauleistungen zu begründen – unter der Voraussetzung, dass 
die vereinbarten Leistungs- und Kostenniveaus eingehalten werden können. Die 
Partnerschaft sollte so strukturiert sein, dass sie den erforderlichen „Market Pull“ 
bewirken kann, der die Entwicklung einer innovativen Lösung anstößt, ohne jedoch zu 
einer Marktabschottung zu führen. 

(26) Angesichts der negativen Auswirkungen auf den Wettbewerb sollten 
Verhandlungsverfahren ohne Aufruf zum Wettbewerb nur unter sehr 
außergewöhnlichen Umständen zur Anwendung kommen. Die Ausnahme sollte auf 
Fälle beschränkt bleiben, in denen eine Veröffentlichung entweder aus Gründen 
höherer Gewalt im Einklang mit der ständigen Rechtsprechung des Gerichtshofs der 
Europäischen Union nicht möglich ist oder in denen von Anfang an klar ist, dass eine 
Veröffentlichung nicht zu mehr Wettbewerb führen würde, weil beispielsweise 
objektiv nur ein einziger Wirtschaftsteilnehmer in der Lage ist, den Auftrag 
auszuführen. Nur Situationen einer objektiven Ausschließlichkeit können den 
Rückgriff auf das Verhandlungsverfahren ohne Aufruf zum Wettbewerb rechtfertigen, 
sofern die Ausschließlichkeitssituation nicht durch die Vergabestelle selbst mit Blick 
auf das anstehende Vergabeverfahren herbeigeführt wurde und sofern keine 
geeigneten alternativen Lösungen zur Verfügung stehen, was eingehend geprüft 
werden sollte. 

(27) Elektronische Informations- und Kommunikationsmittel können die Bekanntmachung 
von Aufträgen erheblich vereinfachen und Effizienz und Transparenz der 
Vergabeverfahren steigern. Sie sollten zum Standard für Kommunikation und 
Informationsaustausch im Rahmen von Vergabeverfahren werden. Der Einsatz 
elektronischer Mittel spart Zeit. Dementsprechend ist es angebracht, beim Einsatz 
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dieser elektronischen Vorrichtungen eine Verkürzung der Mindestfristen einzuführen, 
jedoch unter der Voraussetzung, dass sie mit den auf Unionsebene vorgesehenen 
spezifischen Übertragungsmodalitäten vereinbar sind. Darüber hinaus können 
elektronische Informations- und Kommunikationsmittel, mit angemessenen 
Funktionen die öffentlichen Auftraggeber in die Lage versetzen, Fehler zu vermeiden, 
aufzudecken und zu korrigieren, zu denen es im Zuge der Vergabeverfahren kommt.  

(28) Unionsweit zeichnet sich auf den öffentlichen Beschaffungsmärkten ein starker Trend 
zur Zusammenführung der Nachfrage der öffentlichen Beschaffer ab, wobei das Ziel 
darin besteht, Größenvorteile, unter anderem eine Senkung der Preise und der 
Transaktionskosten, zu erzielen und das Beschaffungsmanagement zu verbessern und 
zu professionalisieren. Dies kann erreicht werden durch Sammelbeschaffungen einer 
größeren Zahl von Vergabestellen oder durch Sammelbeschaffungen, bei denen über 
einen längeren Zeitraum hinweg ein bestimmtes Auftragsvolumen oder ein bestimmter 
Auftragswert erreicht wird. Die Zusammenführung und Zentralisierung von 
Beschaffungen sollte sorgfältig überwacht werden, um eine übermäßige Konzentration 
der Kaufkraft und geheime Absprachen zu verhindern und Transparenz und 
Wettbewerb sowie die Möglichkeiten des Marktzugangs für kleine und mittlere 
Unternehmen aufrechtzuerhalten. 

(29) Das Instrument der Rahmenvereinbarungen kann europaweit als effiziente 
Beschaffungsmethode angewandt werden; allerdings gilt es, durch eine Verbesserung 
der Transparenz von und des Zugang zu Beschaffungen, die im Wege von 
Rahmenvereinbarungen durchgeführt werden, den Wettbewerb zu stimulieren. Daher 
ist es angebracht, die auf solche Vereinbarungen anwendbaren Bestimmungen zu 
überprüfen; insbesondere sollten bei der Vergabe von Aufträgen auf der Grundlage 
einer solchen Vereinbarung Kleinstwettbewerbe vorgesehen und die Laufzeit von 
Rahmenvereinbarungen begrenzt werden.  

(30) Im Lichte der bisherigen Erfahrungen gilt es ferner, die Vorschriften für dynamische 
Beschaffungssysteme anzupassen, um es den Vergabestellen zu erlauben, die 
Möglichkeiten, die dieses Instrument bietet, in vollem Umfang zu nutzen. Die 
betreffenden Systeme müssen vereinfacht werden, indem sie insbesondere in Form 
eines nichtoffenen Verfahrens betrieben werden; die Notwendigkeit der Einreichung 
unverbindlicher Angebote, was sich als eine der größten Belastungen bei derartigen 
Systemen erwiesen hat, würde damit entfallen. Vor diesem Hintergrund sollte jeder 
Wirtschaftsteilnehmer, der einen Teilnahmeantrag stellt und die Auswahlkriterien 
erfüllt, zur Teilnahme an Vergabeverfahren zugelassen werden, die mittels des 
dynamischen Beschaffungssystems durchgeführt werden. Diese Beschaffungsmethode 
ermöglicht es der Vergabestelle, eine besonders breite Palette von Angeboten 
einzuholen und damit sicherzustellen, dass die Gelder im Rahmen eines breiten 
Wettbewerbs optimal eingesetzt werden. 

(31) Darüber hinaus werden ständig neue elektronische Beschaffungsmethoden entwickelt, 
wie etwa elektronische Kataloge. Diese tragen zur Stärkung des Wettbewerbs und zur 
Rationalisierung der öffentlichen Beschaffung bei, vor allem durch Zeit- und 
Geldersparnis. Es sollten jedoch bestimmte Vorschriften festgelegt werden, um 
sicherzustellen, dass bei ihrer Verwendung die Grundsätze der Gleichbehandlung, der 
Nichtdiskriminierung und der Transparenz eingehalten werden. Insbesondere in 
Fällen, in denen auf der Grundlage einer Rahmenvereinbarung erneut zum 
Wettbewerb aufgerufen wird oder in denen ein dynamisches Beschaffungssystem 
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genutzt wird und ausreichende Garantien hinsichtlich Rückverfolgbarkeit, 
Gleichbehandlung und Vorhersehbarkeit geboten werden, sollte es Vergabestellen 
gestattet sein, Angebote für bestimmte Beschaffungen anhand früher übermittelter 
elektronischer Kataloge zu generieren. Im Einklang mit den Anforderungen der 
Vorschriften für elektronische Kommunikationsmittel sollten Vergabestellen 
ungerechtfertige Hindernisse für den Zugang von Wirtschaftsteilnehmern zu 
Vergabeverfahren vermeiden, bei denen die Angebote in Form elektronischer 
Kataloge einzureichen sind und die die Einhaltung der allgemeinen Grundsätze der 
Nichtdiskriminierung und Gleichbehandlung garantieren. 

(32) In den meisten Mitgliedstaaten kommen zunehmend zentralisierte 
Beschaffungsverfahren zum Einsatz. Zentrale Beschaffungsstellen haben die Aufgabe, 
für andere öffentliche Auftraggeber oder Vergabestellen Ankäufe zu tätigen oder 
Aufträge zu vergeben bzw. Rahmenvereinbarungen zu schließen. In Anbetracht der 
großen Mengen, die beschafft werden, tragen diese Verfahren zur Verbesserung des 
Wettbewerbs und zur Rationalisierung des öffentlichen Beschaffungswesens bei. 
Daher sollte der Begriff der zentralen Beschaffungsstelle, die im Auftrag von 
Vergabestellen tätig wird, im Unionsrecht definiert werden; dies sollte jedoch nicht 
dem entgegenstehen, dass auch künftig weniger institutionalisierte und systematische 
gemeinsame Beschaffungsverfahren zur Anwendung gelangen können oder auf die 
etablierte Praxis zurückgegriffen werden kann, Dienstleister mit der Vorbereitung und 
Durchführung von Vergabeverfahren im Namen und für Rechung einer Vergabestelle 
zu beauftragen. Ferner sollten die jeweiligen Zuständigkeiten der zentralen 
Beschaffungsstelle und der Vergabestellen, die ihre Beschaffungen über die zentrale 
Beschaffungsstelle abwickeln, für die Einhaltung der aus dieser Richtlinie 
erwachsenden Verpflichtungen, auch im Falle von Rechtsmitteln, durch geeignete 
Vorschriften geregelt werden. Obliegt die Durchführung der Vergabeverfahren allein 
der zentralen Beschaffungsstelle, so sollte diese auch die alleinige und unmittelbare 
Verantwortung für die Rechtmäßigkeit der Verfahren tragen. Führt eine Vergabestelle 
bestimmte Teile des Verfahrens, beispielsweise einen erneuten Aufruf zum 
Wettbewerb auf der Grundlage einer Rahmenvereinbarung oder die Vergabe von 
Einzelaufträgen auf der Grundlage eines dynamischen Beschaffungssystems durch, 
sollte er auch für die von ihm durchgeführten Verfahrensschritte verantwortlich 
bleiben. 

(33) Elektronische Kommunikationsmittel sind in besonderem Maße für die Unterstützung 
zentralisierter Beschaffungsverfahren und –instrumente geeignet, da sie die 
Möglichkeit bieten, Daten weiterzuverwenden und automatisch zu verarbeiten und 
Informations- und Transaktionskosten möglichst gering zu halten. Die Verwendung 
entsprechender elektronischer Kommunikationsmittel sollte daher – in einem ersten 
Schritt – für zentrale Beschaffungsstellen verpflichtend gemacht werden, was auch 
einer Konvergenz der Praktiken innerhalb der Union förderlich sein dürfte. Nach einer 
Übergangszeit von zwei Jahren sollte dann eine allgemeine Verpflichtung zur Nutzung 
elektronischer Kommunikationsmittel in sämtlichen Beschaffungsverfahren eingeführt 
werden. 

(34) Einer gemeinsamen Auftragsvergabe durch Vergabestellen aus verschiedenen 
Mitgliedstaaten stehen derzeit noch gewisse rechtliche Schwierigkeiten entgegen, die 
ihren Grund vor allem in konfligierenden nationalen Rechtsvorschriften haben. 
Wenngleich die Richtlinie 2004/17/EG implizit eine grenzüberschreitende 
gemeinsame öffentliche Auftragsvergabe zulässt, machen einige nationale 
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Rechtssysteme eine grenzüberschreitende gemeinsame Beschaffung explizit oder 
implizit in der Praxis zu einem rechtlich unsicheren oder gar unmöglichen 
Unterfangen. Vergabestellen aus verschiedenen Mitgliedstaaten können an einer 
Zusammenarbeit und an einer gemeinsamen Auftragsvergabe interessiert sein, um 
durch Größenvorteile und eine Risiko-Nutzen-Teilung das Potenzial des Binnenmarkts 
optimal auszuschöpfen, nicht zuletzt im Hinblick auf innovative Projekte, die höhere 
Risiken bergen, als sie nach vernünftigem Ermessen von einer einzelnen Vergabestelle 
getragen werden können. Daher sollten neue Vorschriften zur Bestimmung des 
anwendbaren Rechts bei grenzüberschreitenden gemeinsamen Beschaffungen 
festgelegt werden, um die Zusammenarbeit zwischen Vergabestellen im Binnenmarkt 
zu erleichtern. Darüber hinaus können Vergabestellen aus unterschiedlichen 
Mitgliedstaaten gemeinsame juristische Personen nach nationalem Recht oder 
Unionsrecht gründen. Für derartige Formen gemeinsamer Beschaffung sollten 
spezifischen Regeln eingeführt werden. 

(35) Die von Beschaffern erstellten technischen Spezifikationen müssen es erlauben, das 
öffentliche Auftragswesen für den Wettbewerb zu öffnen. Zu diesem Zweck sollte es 
möglich sein, Angebote einzureichen, die die Diversität der technischen Lösungen 
widerspiegeln, um ein ausreichendes Maß an Wettbewerb zu gewährleisten. Folglich 
sollten technische Spezifikationen so abgefasst sein, dass eine künstliche Einengung 
des Wettbewerbs vermieden wird, zu der es kommen könnte, wenn Anforderungen 
festgelegt würden, die einen bestimmten Wirtschaftsteilnehmer begünstigen, indem 
auf wesentliche Merkmale der vom betreffenden Wirtschaftsteilnehmer angebotenen 
Lieferungen, Dienstleistungen oder Bauleistungen abgestellt wird. Die Formulierung 
technischer Spezifikationen in Form von Funktions- und Leistungsanforderungen 
erlaubt es in der Regel, dieses Ziel bestmöglich zu erreichen, und begünstigt 
Innovationen. Wird auf eine europäische Norm oder in Ermangelung einer solchen auf 
eine nationale Norm Bezug genommen, müssen Angebote, die auf gleichwertigen, die 
Anforderungen der Vergabestellen erfüllenden Regelungen basieren und auch 
hinsichtlich der Sicherheitsanforderungen gleichwertig sind, von den Vergabestellen 
berücksichtigt werden. Zum Nachweis der Gleichwertigkeit kann von den Bietern die 
Vorlage von Belegen verlangt werden, deren Korrektheit von Dritten bestätigt wurde; 
es sollten jedoch auch andere geeignete Beweismittel, wie etwa eine technische 
Dokumentation des Herstellers, zugelassen sein, wenn der betreffende 
Wirtschaftsteilnehmer keinen Zugang zu entsprechenden Bescheinigungen oder 
Prüfberichten oder keine Möglichkeit hat, diese fristgerecht zu beschaffen. 

(36) Vergabestellen, die beabsichtigen, Bauleistungen, Lieferungen oder Dienstleistungen 
mit spezifischen ökologischen, sozialen oder sonstigen Merkmalen zu erwerben, 
sollten auf bestimmte Gütezeichen Bezug nehmen können, wie etwa das europäische 
Umweltzeichen, (multi)nationale Umweltzeichen oder andere Gütezeichen, sofern die 
Anforderungen für den Erwerb des Gütezeichens einen Bezug zum 
Auftragsgegenstand – wie der Beschreibung des Produkts und seiner Präsentation, 
einschließlich Anforderungen an die Verpackung – aufweisen. Darüber hinaus ist es 
von entscheidender Bedeutung, dass diese Anforderungen auf der Grundlage objektiv 
überprüfbarer Kriterien und unter Anwendung eines Verfahrens, an dem sich die 
Akteure – wie Regierungsstellen, Verbraucher, Hersteller, Vertriebsunternehmen und 
Umweltorganisationen – beteiligen können, definiert und angenommen werden, und 
dass das Gütezeichen für alle interessierten Parteien zugänglich und verfügbar ist. 
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(37) Für sämtliche Beschaffungen, die für die Nutzung durch Personen – ob 
Allgemeinbevölkerung oder Personal der Vergabestelle – bestimmt sind, ist es außer 
in hinreichend begründeten Fällen erforderlich, dass die Vergabestellen technische 
Spezifikationen festlegen, um den Kriterien der Barrierefreiheit für Menschen mit 
Behinderungen und des „Design für alle“ Rechnung zu tragen. 

(38) Um die Teilnahme kleiner und mittlerer Unternehmen (KMU) am öffentlichen 
Beschaffungsmarkt zu fördern, sollte ausdrücklich vorgesehen sein, dass Aufträge in –
homogene oder heterogene – Lose unterteilt werden können. Werden Aufträge in Lose 
unterteilt, dürfen die Vergabestellen – beispielsweise zur Wahrung des Wettbewerbs 
oder zur Gewährleistung der Versorgungssicherheit – die Zahl der Lose, für die ein 
Wirtschaftsteilnehmer ein Angebot unterbreiten kann, begrenzen; ebenso dürfen sie 
die Zahl der Lose begrenzen, die an einen einzigen Bieter vergeben werden können. 

(39) Soweit dies mit der Notwendigkeit, eine solide Geschäftspraxis und gleichzeitig ein 
Maximum an Flexibilität zu gewährleisten, vereinbar ist, ist es angezeigt, in Bezug auf 
die Anforderungen an die wirtschaftliche und finanzielle Leistungsfähigkeit und die 
beizubringenden Nachweise die Anwendung der Richtlinie [2004/18/EC] über die 
öffentliche Auftragsvergabe vorzusehen. Daher sollen die Vergabestellen die in der 
Richtlinie [2004/18/EC] über die öffentliche Auftragsvergabe genannten 
Auswahlkriterien anwenden können und, wenn sie dies tun, verpflichtet sein, 
insbesondere auch die Bestimmungen zur Beschränkung der Anforderungen an einen 
Mindestumsatz und die Bestimmungen zur Eigenbescheinigung anzuwenden. 

(40) Öffentliche Aufträge sollten nicht an Wirtschaftsteilnehmer vergeben werden, die sich 
an einer kriminellen Vereinigung beteiligt haben oder sich der Korruption, des Betrugs 
zum Nachteil der finanziellen Interessen der Union oder der Geldwäsche schuldig 
gemacht haben. Die Nichtzahlung von Steuern oder Sozialversicherungsbeiträgen 
sollte ebenfalls mit der Sanktion eines obligatorischen Ausschlusses auf Unionsebene 
belegt werden. Da Vergabestellen, die nicht öffentliche Auftraggeber sind, 
möglicherweise keinen Zugang zu sicheren Beweisen für derartige Sachverhalte 
haben, sollte es diesen Vergabestellen überlassen bleiben, die Ausschlusskriterien 
gemäß Richtlinie [2004/18] anzuwenden oder nicht. Infolgedessen sollten nur die 
Auftraggeber zur Anwendung von Artikel 55 Absatz 1 verpflichtet sein. Darüber 
hinaus sollten Vergabestellen über die Möglichkeit verfügen, Bewerber oder Bieter 
wegen Verstoßes gegen umwelt- oder sozialrechtliche Verpflichtungen, einschließlich 
Vorschriften zur Barrierefreiheit für Menschen mit Behinderungen, oder wegen 
anderer Formen schwerwiegenden beruflichen Fehlverhaltens, wie der Verletzung von 
Wettbewerbsregeln oder Rechten des geistigen Eigentums, auszuschließen. 

(41) Sind die Vergabestellen dazu verpflichtet oder entscheiden sie sich dafür, die 
genannten Ausschlusskriterien anzuwenden, sollten sie die Richtlinie [2004/18] 
anwenden in Bezug auf die Möglichkeit, dass Wirtschaftsteilnehmer Compliance-
Maßnahmen treffen können, um die Folgen etwaiger strafrechtlicher Verstöße oder 
eines Fehlverhaltens zu beheben und weiteres Fehlverhalten wirksam zu verhindern. 

(42) Vergabestellen können verlangen, dass während der Ausführung eines Auftrags 
Umweltmanagementmaßnahmen oder -regelungen angewandt werden. 
Umweltmanagementregelungen können – unabhängig davon, ob sie im Rahmen von 
Unionsinstrumenten wie der Verordnung (EG) Nr. 1221/2009 des Europäischen 
Parlaments und des Rates vom 25. November 2009 über die freiwillige Teilnahme von 
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Organisationen an einem Gemeinschaftssystem für Umweltmanagement und 
Umweltbetriebsprüfung (EMAS)29 registriert sind oder nicht – als Nachweis dafür 
dienen, dass der betreffende Wirtschaftsteilnehmer über die für die Ausführung des 
Auftrags erforderliche technische Leistungsfähigkeit verfügt. Alternativ zu 
Umweltmanagement-Registrierungssystemen sollte eine Beschreibung der von dem 
Wirtschaftsteilnehmer durchgeführten Maßnahmen zur Gewährleistung desselben 
Umweltschutzniveaus als Nachweis akzeptiert werden, wenn der betreffende 
Wirtschaftsteilnehmer keinen Zugang zu derartigen Umweltmanagement-
Registrierungssystemen oder keine Möglichkeit hat, sich fristgerecht registrieren zu 
lassen. 

(43) Aufträge sollten auf der Grundlage objektiver Kriterien vergeben werden, die die 
Einhaltung der Grundsätze der Transparenz, der Nichtdiskriminierung und der 
Gleichbehandlung gewährleisten. Diese Kriterien sollten garantieren, dass die 
Angebote unter den Bedingungen eines effektiven Wettbewerbs bewertet werden, 
auch wenn die Vergabestellen qualitativ hochwertige Bauleistungen, Lieferungen und 
Dienstleistungen verlangen, die optimal auf ihre Bedürfnisse zugeschnitten sind, 
Folglich sollte es Vergabestellen gestattet sein, als Zuschlagskriterium entweder das 
„wirtschaftlich günstigste Angebot“ oder den „niedrigsten Preis“ zu bestimmen, wobei 
es ihnen in letzterem Fall freistehen sollte, angemessene Qualitätsnormen in Form von 
technischen Spezifikationen oder von Bedingungen für die Auftragsausführung 
festzulegen. 

(44) Entscheiden sich Vergabestellen dafür, dem wirtschaftlich günstigsten Angebot den 
Zuschlag zu erteilen, müssen sie die Zuschlagskriterien bestimmen, anhand deren sie 
die Angebote bewerten werden, um das Angebot mit dem besten Preis-Leistungs-
Verhältnis zu ermitteln. Die Festlegung dieser Kriterien hängt vom 
Auftragsgegenstand ab, da sie es ermöglichen müssen, das Leistungsniveau jedes 
einzelnen Angebots im Lichte des Auftragsgegenstands, wie er in den technischen 
Spezifikationen definiert wird, zu beurteilen und das Preis-Leistungs-Verhältnis für 
jedes Angebot zu bestimmen. Die festgelegten Zuschlagskriterien sollten der 
Vergabestelle im Übrigen keine unbegrenzte Wahlfreiheit einräumen und sollten einen 
wirksamen Wettbewerb ermöglichen und mit Anforderungen verknüpft werden, die 
eine effektive Überprüfung der von den Bietern beigebrachten Informationen erlauben. 

(45) Es ist außerordentlich wichtig, das Potenzial der öffentlichen Auftragsvergabe in 
vollem Umfang für die Verwirklichtung der Ziele der Strategie „Europa 2020“ für 
nachhaltiges Wachstum zu mobilisieren. Angesichts der zwischen einzelnen Sektoren 
und einzelnen Märkten bestehenden großen Unterschiede wäre es jedoch nicht 
sinnvoll, allgemein verbindliche Anforderungen an eine umweltfreundliche, soziale 
und innovative Beschaffung zu definieren. Der Unionsgesetzgeber hat bereits 
verbindliche Beschaffungsanforderungen zur Erreichung spezifischer Ziele in den 
Sektoren Straßenfahrzeuge (Richtlinie 2009/33/EG des Europäischen Parlaments und 
des Rates vom 23. April 2009 über die Förderung sauberer und energieeffizienter 
Straßenfahrzeuge30) und Bürogeräte (Verordnung (EG) Nr. 106/2008 des 
Europäischen Parlaments und des Rates vom 15. Januar 2008 über ein 
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gemeinschaftliches Kennzeichnungsprogramm für Strom sparende Bürogeräte31) 
festgelegt. Im Übrigen wurden bei der Festlegung gemeinsamer Methoden für die 
Lebenszykluskostenrechnung erhebliche Fortschritte gemacht. Es erscheint daher 
angezeigt, diesen Weg weiterzuverfolgen und es der sektorspezifischen Rechtsetzung 
zu überlassen, in Abhängigkeit von der spezifischen Politik und den spezifischen 
Rahmenbedingungen im betreffenden Sektor verbindliche Ziele zu definieren, und die 
Entwicklung und Anwendung europäischer Konzepte für die 
Lebenszykluskostenrechnung zu fördern, um die Nutzung der öffentlichen 
Auftragsvergabe zur Erzielung nachhaltigen Wachstums zu untermauern. 

(46) Die sektorspezifischen Maßnahmen müssen ergänzt werden durch eine Anpassung der 
Vergaberichtlinien, durch die die Vergabestellen in die Lage versetzt werden, im 
Rahmen ihrer Beschaffungsstrategien die Ziele der Strategie „Europa 2020“ zu 
verfolgen. Es sollte somit klargestellt werden, dass die Vergabestellen das 
wirtschaftlich günstigste Angebot oder den niedrigsten Preis unter Zugrundelegung 
einer Lebenszykluskostenrechnung bestimmen können, vorausgesetzt, dass die 
anzuwendende Methode auf objektive und nichtdiskriminierende Weise festgelegt 
wird und für alle interessierten Parteien zugänglich ist. Bei der 
Lebenszykluskostenrechnung werden sämtliche über den gesamten Lebenszyklus von 
Bauleistungen, Lieferungen oder Dienstleistungen anfallenden Kosten, und zwar 
sowohl interne Kosten (wie Kosten für Entwicklung, Produktion, Nutzung, Wartung 
und Entsorgung) als auch externe Kosten, berücksichtigt, soweit sie monetarisierbar 
und kontrollierbar sind. Es sollten gemeinsame Methoden auf der Ebene der Union für 
die Berechnung der Lebenszykluskosten für bestimmte Kategorien von Lieferungen 
oder Dienstleistungen entwickelt werden; wann immer eine solche Methode 
entwickelt wird, sollte ihre Anwendung verbindlich vorgeschrieben werden. 

(47) Darüber hinaus sollte es den Vergabestellen gestattet sein, in den technischen 
Spezifikationen und in den Zuschlagskriterien auf einen spezifischen 
Produktionsprozess, eine spezifische Art und Weise der Erbringung von 
Dienstleistungen oder einen spezifischen Prozess in einer anderen Lebenszyklusphase 
eines Produkts oder einer Dienstleistung Bezug zu nehmen, sofern diese einen 
unmittelbaren Bezug zum Auftragsgegenstand aufweisen. Im Hinblick auf eine 
stärkere Berücksichtigung sozialer Belange bei der öffentlichen Auftragsvergabe kann 
es den Beschaffern ferner gestattet werden, im Rahmen des Zuschlagskriteriums des 
wirtschaftlich günstigsten Angebots Aspekte einzubeziehen, die die 
Arbeitsbedingungen der unmittelbar am Produktionsprozess oder an der 
Leistungserbringung beteiligten Personen betreffen. Derartige Aspekte dürfen sich 
ausschließlich auf den Gesundheitsschutz der am Produktionsprozess beteiligten 
Mitarbeiter oder die Förderung der sozialen Integration – einschließlich 
Barrierefreiheit für Menschen mit Behinderungen – von für die Ausführung des 
Auftrags eingesetzten Angehörigen benachteiligter oder sozial schwacher Gruppen 
beziehen. Zuschlagskriterien, die auf derartige Aspekte abstellen, sollten in jedem Fall 
auf Merkmale beschränkt bleiben, die unmittelbare Auswirkungen auf die Mitarbeiter 
in ihrer Arbeitsumgebung haben. Sie sollten im Einklang mit der Richtlinie 96/71/EG 
des Europäischen Parlaments und des Rates vom 16. Dezember 1996 über die 
Entsendung von Arbeitnehmern im Rahmen der Erbringung von Dienstleistungen32 
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und in einer Weise angewandt werden, die Wirtschaftsteilnehmer aus anderen 
Mitgliedstaaten oder Drittländern, die Partei des Beschaffungsübereinkommens oder 
der Freihandelsabkommen sind, denen die Union beigetreten ist, weder unmittelbar 
noch mittelbar diskriminiert. 

(48) Bei Dienstleistungsaufträgen und Aufträgen, die die Planung von Bauleistungen 
umfassen, sollte es Vergabestellen ferner gestattet sein, Organisation, Qualifikation 
und Erfahrung der Mitarbeiter, die für die Ausführung des betreffenden Auftrags 
eingesetzt werden, als Zuschlagskriterium zugrunde zu legen, da es sich hier um einen 
Faktor handelt, der sich auf die Qualität der Auftragsausführung und damit auf den 
wirtschaftlichen Wert des Angebots auswirkt. 

(49) Angebote, deren Preis im Verhältnis zu den angebotenen Bauleistungen, Lieferungen 
oder Dienstleistungen ungewöhnlich niedrig erscheint, können auf technisch, 
wirtschaftlich oder rechtlich fragwürdigen Annahmen oder Praktiken basieren. Um 
etwaige Probleme während der Auftragsausführung zu vermeiden, sollten 
Vergabestellen verpflichtet werden, eine Erläuterung des angesetzten Preises zu 
verlangen, wenn ein Angebot erheblich unter den von anderen Bietern verlangten 
Preisen liegt. Kann der Bieter keine hinreichende Begründung geben, sollte die 
Vergabestelle berechtigt sein, das Angebot abzulehnen. Eine Ablehnung sollte 
obligatorisch sein in Fällen, in denen die Vergabestelle festgestellt hat, dass die 
ungewöhnlich niedrigen Preise aus der Nichtbeachtung verbindlicher sozial-, arbeits- 
oder umweltrechtlichern Vorschriften der Union oder internationaler arbeitsrechtlicher 
Vorschriften resultieren. 

(50) Die Bedingungen für die Auftragsausführung sind mit dieser Richtlinie vereinbar, 
wenn sie nicht unmittelbar oder mittelbar eine Diskriminierung nach sich ziehen, wenn 
sie mit dem Auftragsgegenstand zusammenhängen und wenn sie in der als Aufruf zum 
Wettbewerb dienenden Bekanntmachung oder in den Auftragsunterlagen genannt 
werden. Sie können insbesondere dem Ziel dienen, die berufliche Ausbildung auf den 
Baustellen sowie die Beschäftigung von Personen zu fördern, deren Eingliederung 
besondere Schwierigkeiten bereitet, die Arbeitslosigkeit zu bekämpfen oder die 
Umwelt zu schützen. So können für den Zeitraum der Auftragsausführung geltende 
Anforderungen genannt werden bezüglich der Einstellung von Langzeitarbeitslosen 
oder der Durchführung von Schulungsmaßnahmen für Arbeitslose oder Jugendliche, 
der weitgehenden Einhaltung grundlegender Übereinkommen der Internationalen 
Arbeitsorganisation (IAO) – auch wenn diese nicht in innerstaatliches Recht umgesetzt 
wurden – oder der Beschäftigung einer höheren Zahl von Menschen mit 
Behinderungen als nach nationalem Recht vorgeschrieben. 

(51) Die in Bezug auf Arbeitsbedingungen und Arbeitssicherheit auf nationaler und auf 
Unionsebene geltenden Gesetze, Regelungen und Kollektivverträge sind während der 
Ausführung eines Auftrags anwendbar, vorausgesetzt, dass die betreffenden 
Vorschriften und ihre Anwendung mit dem Unionsrecht vereinbar sind. Für 
grenzüberschreitende Situationen, in denen Arbeitnehmer aus einem Mitgliedstaat 
Dienstleistungen in einem anderen Mitgliedstaat zum Zwecke der Ausführung eines 
Auftrags erbringen, legt die Richtlinie 96/71/EG des Europäischen Parlaments und des 
Rates vom 16. Dezember 1996 über die Entsendung von Arbeitnehmern im Rahmen 
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der Erbringung von Dienstleistungen33 die Mindestbedingungen fest, die im 
Aufnahmeland in Bezug auf die entsandten Arbeitnehmer einzuhalten sind. Enthält 
das nationale Recht entsprechende Bestimmungen, so kann die Nichteinhaltung dieser 
Verpflichtungen als schwere Verfehlung des betreffenden Wirtschaftsteilnehmers 
betrachtet werden, die dessen Ausschluss vom Verfahren zur Vergabe eines 
öffentlichen Auftrags zur Folge haben kann. 

(52) Die Verordnung (EWG, Euratom) Nr. 1182/71 des Rates vom 3. Juni 1971 zur 
Festlegung der Regeln für die Fristen, Daten und Termine34 sollte für die Berechnung 
der in der vorliegenden Richtlinie genannten Fristen gelten. 

(53) Es ist erforderlich, die Bedingungen zu klären, unter denen Änderungen eines Auftrags 
während des Ausführungszeitraums ein neues Vergabeverfahren erfordern; dabei ist 
der einschlägigen Rechtsprechung des Gerichtshofs der Europäischen Union 
Rechnung zu tragen. Ein neues Vergabeverfahren ist erforderlich bei wesentlichen 
Änderungen des ursprünglichen Auftrags, insbesondere des Umfangs und der 
inhaltlichen Ausgestaltung der gegenseitigen Rechte und Pflichten der Parteien, 
einschließlich der Zuweisung der Rechte des geistigen Eigentums. Derartige 
Änderungen sind Ausdruck der Absicht der Parteien, wesentliche Bedingungen des 
bestreffenden Auftrags neu zu verhandeln. Dies ist insbesondere dann der Fall, wenn 
die geänderten Bedingungen, hätten sie bereits für das ursprüngliche Verfahren 
gegolten, dessen Ergebnis beeinflusst hätten. 

(54) Vergabestellen können sich mit externen Rahmenbedingungen konfrontiert sehen, die 
sie zum Zeitpunkt der Zuschlagerteilung nicht absehen konnten. In einem solchen Fall 
ist ein gewisses Maß an Flexibilität erforderlich, um den Auftrag an diese 
Gegebenheiten anzupassen, ohne ein neues Vergabeverfahren einleiten zu müssen. Der 
Begriff „unvorhersehbare Umstände“ bezeichnet Umstände, die auch bei einer nach 
vernünftigem Ermessen sorgfältigen Vorbereitung der ursprünglichen 
Zuschlagserteilung durch die Vergabestelle unter Berücksichtigung der diesem zur 
Verfügung stehenden Mittel, der Art und Merkmale des spezifischen Projekts, der 
bewährten Praxis im betreffenden Bereich und der Notwendigkeit, ein angemessenes 
Verhältnis zwischen den bei der Vorbereitung der Zuschlagserteilung eingesetzten 
Mitteln und dem absehbaren Nutzen zu gewährleisten, nicht hätten vorausgesagt 
werden können. Dies kann jedoch nicht für Fälle gelten, in denen sich mit einer 
Änderung das Wesen des gesamten Auftrags verändert – indem beispielsweise die zu 
beschaffenden Bauleistungen, Lieferungen oder Dienstleistungen durch andersartige 
Leistungen ersetzt werden oder indem sich die Art der Beschaffung grundlegend 
ändert –, da in einer derartigen Situation ein hypothetischer Einfluss auf das Ergebnis 
unterstellt werden kann. 

(55) Im Einklang mit den Grundsätzen der Gleichbehandlung und Transparenz sollte der 
erfolgreiche Bieter nicht durch einen anderen Wirtschaftsteilnehmer ersetzt werden, 
ohne dass der Auftrag erneut ausgeschrieben wird. Die Organisation des erfolgreichen 
Bieters, der den Auftrag ausführt, kann jedoch während des Zeitraums der 
Auftragsausführung Gegenstand gewisser struktureller Veränderungen – wie etwa 
einer rein internen Reorganisation, einer Fusion, einer Übernahme oder einer 
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Insolvenz – sein. Derartige strukturelle Veränderungen sollten nicht automatisch neue 
Vergabeverfahren für sämtliche vom betreffenden Unternehmen ausgeführten 
Aufträge erfordern. 

(56) Vergabestellen sollten über die Möglichkeit verfügen, im einzelnen Vertrag in Form 
von Überprüfungsklauseln Änderungen vorzusehen, doch sollten derartige Klauseln 
ihnen keinen unbegrenzten Ermessensspielraum einräumen. Daher sollte in dieser 
Richtlinie festgelegt werden, inwieweit im ursprünglichen Vertrag die Möglichkeit 
von Änderungen vorgesehen werden kann. 

(57) Wie die Bewertung gezeigt hat, werden Durchführung und Funktionieren der 
Vergabevorschriften von den Mitgliedstaaten nicht konsequent und systematisch 
überwacht. Die korrekte Durchführung der in den einschlägigen Richtlinien 
enthaltenen Bestimmungen wird dadurch in Frage gestellt; dies ist eine der 
Hauptursachen von Kosten und Rechtsunsicherheit. Einige Mitgliedstaaten haben eine 
zentrale nationale Stelle benannt, die für Fragen der öffentlichen Auftragsvergabe 
zuständig sind, allerdings bestehen zwischen den Mitgliedstaaten erhebliche 
Unterschiede, was die diesen Stellen übertragenen Funktionen betrifft. Klarere, 
kohärentere und zuverlässigere Überwachungs- und Kontrollmechanismen würden zu 
einer besseren Kenntnis des Funktionierens der Vergabevorschriften führen, 
Unternehmen und Vergabestellen mehr Rechtssicherheit bieten und zur Schaffung 
gleicher Wettbewerbsbedingungen beitragen. Solche Mechanismen könnten als 
Instrumente für die Aufdeckung und frühzeitige Lösung von Problemen, insbesondere 
mit Blick auf von der Union kofinanzierte Projekte, und für die Ermittlung 
struktureller Defizite dienen. Insbesondere ist es dringend erforderlich, diese 
Mechanismen zu koordinieren, um eine kohärente Anwendung, Kontrolle und 
Überwachung der öffentlichen Vergabepolitik sowie eine systematische Bewertung 
der Ergebnisse der Vergabepolitik in der Union zu gewährleisten. 

(58) Die Mitgliedstaaten sollten eine einzige nationale Behörde benennen, die für 
Überwachung, Umsetzung und Kontrolle der öffentlichen Auftragsvergabe zuständig 
ist. Diese zentrale Stelle sollte rechtzeitig und aus erster Hand informiert werden, 
insbesondere über Probleme, die die Durchführung des öffentlichen Vergaberechts 
betreffen. Sie sollte in der Lage sein, unmittelbare Rückmeldung zum Funktionieren 
der Politik, zu potenziellen Schwächen der nationalen Rechtsvorschriften und 
Praktiken zu geben und zur raschen Lösungsfindung beitragen. Mit Blick auf die 
wirksame Bekämpfung von Korruption und Betrug, sollten diese zentrale Stelle wie 
auch die allgemeine Öffentlichkeit über die Möglichkeit verfügen, den Wortlaut der 
Verträge über die Vergabe von Aufträgen zu prüfen. Aufträge mit hohem Wert sollten 
daher der Aufsichtsstelle übermittelt werden, wobei für interessierte Parteien die 
Möglichkeit des Zugangs zu diesen Dokumenten bestehen sollte, soweit dadurch keine 
berechtigten öffentlichen oder privaten Interessen beeinträchtigt werden. 

(59) Nicht alle Vergabestellen verfügen intern über das erforderliche Fachwissen für die 
Abwicklung wirtschaftlich oder technisch komplexer Aufträge. Vor diesem 
Hintergrund wäre eine geeignete professionelle Unterstützung eine sinnvolle 
Ergänzung der Überwachungs- und Kontrolltätigkeiten. Zum einen kann das 
angestrebte Ziel durch Instrumente zum Wissensaustausch (Wissenszentren) erreicht 
werden, die die Vergabestellen fachlich unterstützen; zum anderen sollten 
Unternehmen, nicht zuletzt KMU, administrative Unterstützung erhalten, vor allem 
wenn sie an grenzüberschreitenden Vergabeverfahren teilnehmen. 



 

DE 34   DE 

(60) Überwachungs-, Aufsichts- und Unterstützungsstrukturen oder –mechanismen 
bestehen bereits auf nationaler Ebene und können selbstverständlich genutzt werden, 
um Überwachung, Durchführung und Kontrolle der öffentlichen Auftragsvergabe 
sicherzustellen und Vergabestellen und Wirtschaftsteilnehmern die erforderliche 
Unterstützung zuteil werden zu lassen. 

(61) Soll die Kohärenz von Beratung und Praxis innerhalb der einzelnen Mitgliedstaaten 
wie auch unionsweit gewährleistet werden, ist eine effektive Zusammenarbeit 
erforderlich. Die für Überwachung, Umsetzung, Kontrolle und fachliche 
Unterstützung benannten Stellen sollten in der Lage sein, Informationen 
auszutauschen und zusammenzuarbeiten; des Weiteren sollte die von den 
Mitgliedstaaten jeweils benannte nationale Behörde als Hauptkontaktstelle für die 
Kommunikation mit den Dienststellen der Kommission zum Zwecke der 
Datensammlung, des Informationsaustauschs und der Überwachung der Durchführung 
des Vergaberechts der Union fungieren. 

(62) Zur Anpassung an rasche technische, wirtschaftliche und rechtliche Entwicklungen 
sollte der Kommission gemäß Artikel 290 des Vertrag über die Arbeitsweise der 
Europäischen Union die Befugnis übertragen werden, Rechtsakte zu verschiedenen 
nicht wesentlichen Elementen dieser Richtlinie zu erlassen. Da es internationale 
Übereinkommen einzuhalten gilt, sollte die Kommission ermächtigt werden, die den 
Methoden zur Berechnung der Schwellenwerte zugrunde liegenden technischen 
Verfahren zu ändern, die Schwellenwerte selbst in regelmäßigen Abständen zu 
überprüfen. Bezugnahmen auf die CPV-Nomenklatur können rechtlichen Änderungen 
auf EU-Ebene unterworfen sein; diesen Änderungen ist im Text dieser Richtlinie 
Rechnung zu tragen. Die technischen Einzelheiten und Merkmale der Vorkehrungen 
für eine elektronische Entgegennahme sollten mit den technologischen Entwicklungen 
und dem Bedarf der Verwaltung Schritt halten. Auch ist es erforderlich, die 
Kommission zu ermächtigen, unter Berücksichtigung der technologischen 
Entwicklungen und des Bedarfs der Verwaltung bestimmte verbindliche technische 
Normen für die elektronische Kommunikation vorzugeben, um die Interoperabilität 
der technischen Formate, Prozesse und Mitteilungssysteme bei Vergabeverfahren 
sicherzustellen, die mithilfe elektronischer Kommunikationsmittel abgewickelt 
werden. Ferner sollte der Kommission die Befugnis übertragen werden, den 
verbindlichen Inhalt der Angaben, die in den Bekanntmachungen enthalten sein 
müssen, anzupassen, um dem Bedarf der Verwaltung und den rechtlichen Änderungen 
sowohl auf nationaler als auch auf EU-Ebene Rechnung zu tragen. Das Verzeichnis 
der Rechtsakte der Union zur Festlegung gemeinsamer Methoden für die Berechnung 
der Lebenszykluskosten gemäß Artikel 77 Absatz 3, das Verzeichnis internationaler 
Übereinkommen im Sozial- und Umweltrecht nach den Artikeln 70 und 79 und das 
Verzeichnis der Rechtsakte der Union gemäß Artikel 27 Absatz 3, bei dessen 
Durchführung von der Annahme ausgegangen wird, dass ein freier Markzugang 
gegeben ist, sowie der in Artikel 4 Absatz 4 genannte Anhang II mit dem Verzeichnis 
der Rechtsvorschriften der Union, die heranzuziehen sind, um zu bestimmen, ob 
besondere oder ausschließliche Rechte bestehen, sollten zeitnah angepasst werden, um 
den auf sektoraler Ebene eingeführten Maßnahmen Rechnung zu tragen. Um diesem 
Bedarf zu entsprechen, sollte der Kommission die Befugnis übertragen werden, die 
Verzeichnisse auf dem aktuellen Stand zu halten. 

(63) Besonders wichtig ist, dass die Kommission bei ihren vorbereitenden Arbeiten – auch 
auf Expertenebene – angemessene Konsultationen durchführt. Bei der Vorbereitung 
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und Ausarbeitung delegierter Rechtsakte sollte die Kommission dafür sorgen, dass 
relevante Dokumente dem Europäischen Parlament und dem Rat zeitgleich, rechtzeitig 
und ordnungsgemäß übermittelt werden. 

(64) Zur Gewährleistung einheitlicher Bedingungen für die Durchführung dieser Richtlinie 
in Bezug auf das Verfahren für die Übermittlung und Veröffentlichung der in 
Anhang IX genannten Angaben und die Verfahren für die Abfassung und 
Übermittlung von Bekanntmachungen, auf die Standardformulare für die 
Veröffentlichung von Bekanntmachungen und die Verfahrens- und 
Mitteilungsstandards sowie auf die von den Aufsichtsstellen für die Ausarbeitung des 
Durchführungs- und Statistikberichts zu verwendende Vorlage sollten der 
Kommission entsprechende Durchführungsbefugnisse übertragen werden. Diese 
Befugnisse sollten gemäß der Verordnung (EU) Nr. 182/2011 des Europäischen 
Parlaments und des Rates vom 16. Februar 2011 zur Festlegung der allgemeinen 
Regeln und Grundsätze, nach denen die Mitgliedstaaten die Wahrnehmung der 
Durchführungsbefugnisse durch die Kommission kontrollieren35, ausgeübt werden. 
Die Durchführungsrechtsakte, die sich weder finanziell noch in Bezug auf Art und 
Umfang der aus dieser Richtlinie erwachsenden Verpflichtungen auswirken, sollten im 
Wege des Beratungsverfahrens verabschiedet werden. Diese Rechtsakte erfüllen einen 
rein administrativen Zweck und dienen dazu, die Anwendung der in dieser Richtlinie 
niedergelegten Vorschriften zu vereinfachen. Außerdem sollten Entscheidungen 
darüber, ob eine bestimmte Tätigkeit unmittelbar dem Wettbewerb auf frei 
zugänglichen Märkten ausgesetzt ist, unter Voraussetzungen getroffen werden, die 
einheitliche Bedingungen für die Durchführung dieser Bestimmung gewährleisten. 
Der Kommission sollten daher Durchführungsbefugnisse übertragen werden, auch in 
Bezug auf die detaillierten Bestimmungen für die Durchführung des Verfahrens 
gemäß Artikel 28, um zu bestimmten, ob Artikel 27 und die Entscheidungen selbst 
anwendbar sind. Diese Befugnisse sollten gemäß der Verordnung (EU) Nr. 182/2011 
des Europäischen Parlaments und des Rates vom 16. Februar 2011 zur Festlegung der 
allgemeinen Regeln und Grundsätze, nach denen die Mitgliedstaaten die 
Wahrnehmung der Durchführungsbefugnisse durch die Kommission kontrollieren36, 
ausgeübt werden. Für den Erlass dieser Durchführungsrechtsakte sollte das 
Beratungsverfahren angewandt werden. 

(65) Da das Ziel dieser Richtlinie, nämlich die Koordinierung der für bestimmte öffentliche 
Vergabeverfahren geltenden Rechts- und Verwaltungsvorschriften der Mitgliedstaaten, 
von den Mitgliedstaaten nicht ausreichend verwirklicht werden kann und daher besser 
auf Unionsebene zu verwirklichen ist, kann die Union im Einklang mit dem in 
Artikel 5 des Vertrags über die Europäische Union niedergelegten 
Subsidiaritätsprinzip tätig werden. Entsprechend dem in demselben Artikel genannten 
Grundsatz der Verhältnismäßigkeit geht diese Richtlinie nicht über das für die 
Erreichung dieses Ziels erforderliche Maß hinaus. 

(66) Die Richtlinie 2004/17/EG sollte daher aufgehoben werden. 

(67) Gemäß der Gemeinsamen Politischen Erklärung der Mitgliedstaaten und der 
Kommission zu erläuternden Dokumenten vom [Datum] haben sich die 

                                                 
35 ABl. L 55 vom 28.2.2011, S. 13. 
36 ABl. L 55 vom 28.2.2011, S. 13. 
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Mitgliedstaaten verpflichtet, in begründeten Fällen zusätzlich zur Mitteilung ihrer 
Umsetzungsmaßnahmen ein oder mehrere Dokumente zu übermitteln, in dem bzw. 
denen der Zusammenhang zwischen den Bestandteilen einer Richtlinie und den 
entsprechenden Teilen innerstaatlicher Umsetzungsinstrumente erläutert wird. In 
Bezug auf diese Richtlinie hält der Gesetzgeber die Übermittlung derartiger 
Dokumente für gerechtfertigt – 

HABEN FOLGENDE RICHTLINIE ERLASSEN: 

TITEL I: ANWENDUNGSBEREICH, BEGRIFFSBESTIMMUNGEN UND 
ALLGEMEINE GRUNDSÄTZE 

KAPITEL I Gegenstand und Begriffsbestimmungen 

Artikel 1: Gegenstand und Anwendungsbereich 

Artikel 2: Begriffsbestimmungen 

Artikel 3: Vergabe gemischter Aufträge und Vergabe von verschiedene Tätigkeiten 
umfassenden Aufträgen 

KAPITEL II: Persönlicher Anwendungsbereich: Abgedeckte Stellen und Tätigkeiten 

ABSCHNITT 1: STELLEN 

Artikel 4: Vergabestellen 

ABSCHNITT 2: TÄTIGKEITEN 

Artikel 5: Gas und Wärme 

Artikel 6: Elektrizität 

Artikel 7: Wasser 

Artikel 8: Verkehrsleistungen 

Artikel 9: Häfen und Flughäfen 

Artikel 10: Postdienste 

Artikel 11: Förderung von Öl und Gas und Exploration oder Förderung von Kohle und 
anderen festen Brennstoffen 

KAPITEL III: Sachlicher Anwendungsbereich 

ABSCHNITT 1: SCHWELLENWERTE 

Artikel 12: Schwellenwerte 

Artikel 13: Methoden zur Berechnung des geschätzten Auftragswerts 

Artikel 14: Neufestsetzung der Schwellenwerte 
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ABSCHNITT 2: AUSGESCHLOSSENE AUFTRÄGE UND WETTBEWERBE 

Unterabschnitt 1: Für alle Vergabestellen geltende Ausschlüsse und besondere Ausschlüsse 
für die Bereiche Wasser und Energie 

Artikel 15: Zum Zwecke der Weiterveräußerung oder der Vermietung an Dritte vergebene 
Aufträge 

Artikel 16: Zu anderen Zwecken als der Ausübung einer unter die Richtlinie fallenden 
Tätigkeit oder der Ausübung einer solchen Tätigkeit in einem Drittland vergebene Aufträge 
oder ausgerichtete Wettbewerbe 

Artikel 17: Verteidigung und Sicherheit 

Artikel 18: Nach internationalen Regeln vergebene Aufträge und ausgerichtete Wettbewerbe 

Artikel 19: Besondere Ausschlüsse für Dienstleistungsaufträge 

Artikel 20: Von bestimmten Vergabestellen vergebene Aufträge für den Kauf von Wasser und 
für die Lieferung von Energie oder von Brennstoffen für die Energieerzeugung 

Unterabschnitt 2: Besondere Beziehungen (Kontrolle über Stellen, Zusammenarbeit, 
verbundene Unternehmen und Gemeinschaftsunternehmen) 

Artikel 21: Beziehungen zwischen öffentlichen Stellen 

Artikel 22: Auftragsvergabe an ein verbundenes Unternehmen 

Artikel 23: Auftragsvergabe an ein Gemeinschaftsunternehmen oder an eine Vergabestelle, 
die an einem Gemeinschaftsunternehmen beteiligt ist 

Artikel 24: Unterrichtung 

Unterabschnitt 3: Besondere Sachverhalte 

Artikel 25: Forschung und Entwicklung 

Artikel 26: Besonderen Vorschriften unterliegende Aufträge 

Unterabschnitt 4: Unmittelbar dem Wettbewerb ausgesetzte Tätigkeiten und diesbezügliche 
Verfahrensbestimmungen 

Artikel 27: Unmittelbar dem Wettbewerb ausgesetzte Tätigkeiten 

Artikel 28: Verfahren zur Bestimmung der Anwendbarkeit von Artikel 27 

KAPITEL IV: Allgemeine Grundsätze 

Artikel 29: Grundsätze der Auftragsvergabe 

Artikel 30: Wirtschaftsteilnehmer 

Artikel 31: Vorbehaltene Aufträge 
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Artikel 32: Vertraulichkeit 

Artikel 33: Vorschriften über Mitteilungen 

Artikel 34: Allgemeine Verpflichtung zur Nutzung elektronischer Kommunikationsmittel 

Artikel 35: Nomenklaturen 

Artikel 36: Interessenkonflikte 

Artikel 37: Rechtswidriges Verhalten 

TITEL II: VORSCHRIFTEN ÜBER AUFTRÄGE 

KAPITEL I: Verfahren 

Artikel 38: Bedingungen betreffend das Übereinkommen über das öffentliche 
Beschaffungswesen und andere internationale Übereinkommen 

Artikel 39: Wahl der Verfahren 

Artikel 40: Offenes Verfahren 

Artikel 41: Nichtoffenes Verfahren 

Artikel 42: Verhandlungsverfahren mit vorherigem Aufruf zum Wettbewerb 

Artikel 43: Innovationspartnerschaft 

Artikel 44: Anwendung des Verhandlungsverfahrens ohne vorherigen Aufruf zum 
Wettbewerb 

KAPITEL II: Methoden und Instrumente für die elektronische Auftragsvergabe und 
für Sammelbeschaffungen 

Artikel 45: Rahmenvereinbarungen 

Artikel 46: Dynamische Beschaffungssysteme 

Artikel 47: Elektronische Auktionen 

Artikel 48: Elektronische Kataloge 

Artikel 49: Zentrale Beschaffungstätigkeiten und zentrale Beschaffungsstellen 

Artikel 50: Nebenbeschaffungstätigkeiten 

Artikel 51: Gelegentliche gemeinsame Auftragsvergabe 

Artikel 52: Gemeinsame Auftragsvergabe durch Vergabestellen aus unterschiedlichen 
Mitgliedstaaten 

KAPITEL III: Ablauf des Verfahrens 
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ABSCHNITT 1: VORBEREITUNG 

Artikel 53: Vorherige Marktkonsultationen 

Artikel 54: Technische Spezifikationen 

Artikel 55: Gütezeichen 

Artikel 56: Testberichte, Zertifizierung und sonstige Nachweise 

Artikel 57: Bekanntgabe technischer Spezifikationen 

Artikel 58: Varianten 

Artikel 59: Unterteilung von Aufträgen in Lose 

Artikel 60: Fristsetzung 

ABSCHNITT 2: VERÖFFENTLICHUNG UND TRANSPARENZ 

Artikel 61: Regelmäßige nicht verbindliche Bekanntmachungen 

Artikel 62: Bekanntmachung über das Bestehen eines Qualifizierungssystems 

Artikel 63: Auftragsbekanntmachung 

Artikel 64: Vergabebekanntmachung 

Artikel 65: Abfassung und Modalitäten der Veröffentlichung von Bekanntmachungen 

Artikel 66: Veröffentlichung auf nationaler Ebene 

Artikel 67: Elektronische Verfügbarkeit der Auftragsunterlagen 

Artikel 68: Aufforderung zur Angebotsabgabe, zu Verhandlungen oder zur 
Interessensbestätigung 

Artikel 69: Unterrichtung von Wirtschaftsteilnehmern, die eine Qualifizierung beantragen, 
sowie von Bewerbern und Bietern 

ABSCHNITT 3: AUSWAHL DER TEILNEHMER UND AUFTRAGVERGABE 

Artikel 70: Allgemeine Grundsätze 

Unterabschnitt 1: Qualifizierung und qualitative Auswahl 

Artikel 71: Qualifizierungssysteme 

Artikel 72: Qualitative Auswahlkriterien  

Artikel 73: Inanspruchnahme der Kapazitäten anderer Unternehmen 
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Artikel 74: In der Richtlinie [2004/18/EG] festgelegte Ausschlussgründe und 
Auswahlkriterien 

Artikel 75: Normen für Qualitätssicherung und Umweltmanagement 

Unterabschnitt 2: Zuschlagserteilung 

Artikel 76: Zuschlagskriterien 

Artikel 77: Lebenszykluskostenrechnung 

Artikel 78: Hindernisse für die Zuschlagserteilung  

Artikel 79: Ungewöhnlich niedrige Angebote 

Kapitel IV: Auftragsausführung 

Artikel 80: Bedingungen für die Auftragsausführung 

Artikel 81: Vergabe von Unteraufträgen 

Artikel 82: Auftragsänderungen während der Laufzeit 

Artikel 83: Kündigung von Aufträgen 

TITEL III: BESONDERE BESCHAFFUNGSREGELUNGEN 

KAPITEL I: Soziale und andere besondere Dienstleistungen 

Artikel 84: Vergabe von Aufträgen für soziale oder andere besondere Dienstleistungen 

Artikel 85: Veröffentlichung der Bekanntmachungen 

Artikel 86: Grundsätze für die Vergabe von Aufträgen 

KAPITEL II: Vorschriften über Wettbewerbe im Dienstleistungsbereich 

Artikel 87: Allgemeine Bestimmungen 

Artikel 88: Anwendungsbereich 

Artikel 89: Bekanntmachungen 

Artikel 90: Vorschriften für die Ausrichtung von Wettbewerben sowie die Auswahl der 
Teilnehmer und der Preisrichter 

Artikel 91: Entscheidungen des Preisgerichts 

TITEL IV: GOVERNANCE 

Artikel 92: Durchsetzung 

Artikel 93: Öffentliche Aufsicht 
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Artikel 94: Einzelberichte über Vergabeverfahren 

Artikel 95: Nationale Berichterstattung 

Artikel 96: Unterstützung der Vergabestellen und der Unternehmen 

Artikel 97: Verwaltungszusammenarbeit 

TITEL V: BEFUGNISÜBERTRAGUNG, DURCHFÜHRUNGSBEFUGNISSE UND 
SCHLUSSBESTIMMUNGEN 

Artikel 98: Ausübung der übertragenen Befugnisse 

Artikel 99: Dringlichkeitsverfahren 

Artikel 100: Ausschussverfahren 

Artikel 101: Umsetzung 

Artikel 102: Aufhebung von Rechtsakten 

Artikel 103: Überprüfung 

Artikel 104: Inkrafttreten 

Artikel 105: Adressaten 

ANHÄNGE 

ANHANG I: Verzeichnis der Tätigkeiten nach Artikel 2 Absatz 8 Buchstabe a 

ANHANG II: Verzeichnis der Rechtsvorschriften der Union nach Artikel 4 Absatz 2 

ANHANG III: Verzeichnis der Rechtsvorschriften der Union nach Artikel 27 Absatz 3 

ANHANG IV: Anforderungen an Vorrichtungen für die elektronische Entgegennahme von 
Angeboten, Teilnahme- oder Qualifizierungsanträgen oder von Plänen und Entwürfen für 
Wettbewerbe 

ANHANG V: Verzeichnis der internationalen Übereinkommen nach Artikel 38 

ANHANG VI Teil A: In regelmäßigen nicht verbindlichen Bekanntmachungen aufzuführende 
Angaben (siehe Artikel 61) 

ANHANG VI Teil B: In Bekanntmachungen über die Veröffentlichung regelmäßiger nicht 
verbindlicher Bekanntmachungen in einem Beschafferprofil, die nicht als Aufruf zum 
Wettbewerb dienen, aufzuführende Angaben (siehe Artikel 61 Absatz 1) 

ANHANG VII: In Spezifikationen bei elektronischen Auktionen aufzuführende Angaben 
(Artikel 47 Absatz 4) 

ANHANG VIII: Technische Spezifikationen – Begriffsbestimmungen 
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ANHANG IX: Vorgaben für die Veröffentlichung 

ANHANG X: In der Bekanntmachung über das Bestehen eines Qualifizierungssystems 
aufzuführende Angaben (siehe Artikel 39 Absatz 2 Buchstabe b und Artikel 62) 

ANHANG XI: In Auftragsbekanntmachungen aufzuführende Angaben (siehe Artikel 63) 

ANHANG XII: In Vergabebekanntmachungen aufzuführende Angaben (siehe Artikel 64) 

ANHANG XIII Inhalt der Aufforderung zur Angebotsabgabe, zu Verhandlungen oder zur 
Interessensbestätigung nach Artikel 68 

ANHANG XIV Verzeichnis internationaler Übereinkommen im Sozial- und Umweltrecht 
nach den Artikeln 70 und 79 

ANHANG XV: Verzeichnis der EU-Rechtsvorschriften nach Artikel 77 Absatz 3 

ANHANG XVI: In Bekanntmachungen von Änderungen eines Auftrags während seiner 
Laufzeit aufzuführende Angaben (siehe Artikel 82 Absatz 6) 

ANHANG XVII: Dienstleistungen nach Artikel 84 

ANHANG XVIII: In Bekanntmachungen von Aufträgen über soziale und andere besondere 
Dienstleistungen aufzuführende Angaben (siehe Artikel 85) 

ANHANG XIX: In Wettbewerbsbekanntmachungen aufzuführende Angaben (siehe 
Artikel 89 Absatz 1) 

ANHANG XX: In Bekanntmachungen über die Ergebnisse von Wettbewerben aufzuführende 
Angaben (siehe Artikel 89 Absatz 1) 

ANHANG XXI: Entsprechungstabelle 
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TITEL I 
Anwendungsbereich, Begriffsbestimmungen und 

allgemeine Grundsätze 

KAPITEL I 
Gegenstand und Begriffsbestimmungen 

Artikel 1 
Gegenstand und Anwendungsbereich 

1. Mit dieser Richtlinie werden die Regeln für die Verfahren von Vergabestellen im 
Sinne von Artikel 4 zur Vergabe von Aufträgen und zur Ausrichtung von 
Wettbewerben festgelegt, deren geschätzter Wert nicht unter den in Artikel 12 
genannten Schwellenwerten liegt. 

2. Auftragsvergabe im Sinne dieser Richtlinie bezeichnet den Kauf oder andere Formen 
des Erwerbs von Bauleistungen, Lieferungen oder Dienstleistungen durch eine oder 
mehrere Vergabestellen von Wirtschaftsteilnehmern, die von diesen Auftraggebern 
ausgewählt werden, sofern die Bauleistungen, Lieferungen oder Dienstleistungen für 
einen der in Artikel 5 bis 11 genannten Zwecke bestimmt sind. 

Die Gesamtheit der Bauleistungen, Lieferungen und/ oder Dienstleistungen – auch 
wenn sie im Rahmen verschiedener Aufträge erworben werden – stellt eine einzige 
Auftragsvergabe im Sinne dieser Richtlinie dar, sofern die Aufträge Teil eines 
einzigen Projekts sind.  

Artikel 2 
Begriffsbestimmungen 

Für die Zwecke dieser Richtlinie bezeichnet der Ausdruck 

(1) „öffentliche Auftraggeber“ staatliche, regionale und lokale Behörden, Einrichtungen 
des öffentlichen Rechts und Verbände, die aus einer oder mehrerer dieser Behörden 
oder Einrichtungen des öffentlichen Rechts bestehen; 

(2) „regionale Behörden“ sämtliche Behörden der Verwaltungseinheiten, die 
unter NUTS 1 und 2 im Sinne der Verordnung (EG) Nr. 1059/2003 des Europäischen 
Parlaments und des Rates37 fallen; 

(3) „lokale Behörden“ sämtliche Behörden der Verwaltungseinheiten, die unter NUTS 3 
fallen, sowie kleinere Verwaltungseinheiten im Sinne der Verordnung (EG) 
Nr. 1059/2003; 

                                                 
37 ABl. L 154 vom 21.6.2003, S. 1. 
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(4) „Einrichtung des öffentlichen Rechts“ eine Einrichtung mit sämtlichen der folgenden 
Merkmale: 

(a) Sie wurde zur Erfüllung im Allgemeininteresse liegender Aufgaben nicht 
gewerblicher Art gegründet oder hat diesen Zweck; arbeitet eine Einrichtung 
unter marktüblichen Bedingungen, ist gewinnorientiert und trägt die mit der 
Ausübung ihrer Tätigkeit einhergehenden Verluste, ist sie nicht darauf 
ausgerichtet, im Allgemeininteresse liegende Aufgaben nicht gewerblicher Art 
zu erfüllen; 

(b) sie besitzt Rechtspersönlichkeit; 

(c) sie wird überwiegend vom Staat, von regionalen oder lokalen Behörden oder 
von anderen Einrichtungen des öffentlichen Rechts finanziert oder unterliegt 
hinsichtlich ihrer Leitung deren Aufsicht oder hat ein Verwaltungs-, Leitungs- 
bzw. Aufsichtsorgan, das mehrheitlich aus Mitgliedern besteht, die vom Staat, 
von regionalen oder lokalen Behörden oder von anderen Einrichtungen des 
öffentlichen Rechts eingesetzt worden sind. 

(5) „öffentliches Unternehmen“ ein Unternehmen, auf das die öffentlichen Auftraggeber 
aufgrund der Eigentumsverhältnisse, der finanziellen Beteiligung oder der für das 
Unternehmen geltenden Bestimmungen direkt oder indirekt einen beherrschenden 
Einfluss ausüben können; 

(6) „besondere oder ausschließliche Rechte“ Rechte, die eine zuständige Behörde eines 
Mitgliedstaates im Wege einer Rechts-, Regulierungs- oder Verwaltungsvorschrift 
gewährt hat, um die Ausübung von in den Artikeln 5 bis 11 aufgeführten Tätigkeiten 
auf eine oder mehrere Stellen zu beschränken, wodurch die Möglichkeit anderer 
Stellen zur Ausübung dieser Tätigkeit wesentlich eingeschränkt wird; 

(7) „Bau-, Liefer- und Dienstleistungsaufträge“ zwischen einer oder mehreren in 
Artikel 4 Absatz 3 genannten Vergabestellen und einem oder mehreren 
Wirtschaftsteilnehmern schriftlich geschlossene entgeltliche Verträge über die 
Ausführung von Bauleistungen, die Lieferung von Waren oder die Erbringung von 
Dienstleistungen im Sinne dieser Richtlinie; 

(8) „Bauaufträge“ Aufträge mit einem der folgenden Ziele: 

(a) Ausführung oder sowohl die Planung als auch die Ausführung von 
Bauleistungen im Zusammenhang mit einer der in Anhang I genannten 
Tätigkeiten;  

(b) Ausführung oder sowohl die Planung als auch die Ausführung eines 
Bauvorhabens;  

(c) Ausführung eines Bauvorhabens – gleichgültig mit welchen Mitteln – gemäß 
den von der Vergabestelle, die einen entscheidenden Einfluss auf die Art und 
die Planung des Vorhabens hat, genannten Erfordernissen; 

(9) ein „Bauwerk“ das Ergebnis einer Gesamtheit von Hoch- oder Tiefbauarbeiten, das 
in sich ausreichend ist, um eine wirtschaftliche oder technische Funktion zu erfüllen; 
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(10) „Lieferaufträge“ Aufträge mit dem Ziel des Kaufs, des Leasings, der Miete, der 
Pacht oder des Mietkaufs, mit oder ohne Kaufoption, von Waren. Ein Lieferauftrag 
kann als Nebenarbeiten Verlege- und Installationsarbeiten umfassen; 

(11) „Dienstleistungsaufträge“ Aufträge über die Erbringung von Dienstleistungen, bei 
denen es sich nicht um die unter Nummer 8 genannten Dienstleistungen handelt; 

(12) „Wirtschaftsteilnehmer“ eine natürliche oder juristische Person, eine Vergabestelle 
oder eine Gruppe solcher Personen und/oder Vergabestellen, die auf dem Markt die 
Ausführung von Bauleistungen, die Errichtung von Bauwerken, die Lieferung von 
Waren bzw. die Erbringung von Dienstleistungen anbietet; 

(13) „Bieter“ einen Wirtschaftsteilnehmer, der ein Angebot vorgelegt hat;  

(14) „Bewerber“ einen Wirtschaftsteilnehmer, der sich um eine Aufforderung zur 
Teilnahme an einem nichtoffenen Verfahren, einem Verhandlungsverfahren oder 
einer Innovationspartnerschaft beworben oder eine solche Aufforderung erhalten hat; 

(15) „Auftragsunterlagen“ sämtliche Unterlagen, die von der Vergabestelle erstellt 
werden oder auf die sie sich bezieht, um Bestandteile der Auftragsvergabe oder des 
Verfahrens zu beschreiben oder festzulegen; dazu zählen die Bekanntmachung, die 
Vorinformationen oder die Informationen über ein bestehendes 
Qualifizierungssystem, sofern sie als Aufruf zum Wettbewerb dienen, die 
technischen Spezifikationen, die vorgeschlagenen Vertragsbedingungen, Formate für 
die Darstellung von Unterlagen seitens der Bewerber und Bieter, Informationen über 
allgemeingültige Verpflichtungen sowie sonstige zusätzliche Unterlagen; 

(16) „zentrale Beschaffungstätigkeiten“ in einer der folgenden Formen auf permanenter 
Basis durchgeführte Tätigkeiten: 

(a) Erwerb von Waren und/oder Dienstleistungen für Vergabestellen; 

(b) Vergabe von Aufträgen oder Abschluss von Rahmenvereinbarungen über 
Bauleistungen, Waren oder Dienstleistungen für Vergabestellen; 

(17) „Nebenbeschaffungstätigkeiten“ Tätigkeiten zur Unterstützung von 
Beschaffungstätigkeiten, insbesondere in einer der folgenden Formen: 

(a) Bereitstellung technischer Infrastruktur, die es Vergabestellen ermöglicht, 
öffentliche Aufträge zu vergeben oder Rahmenvereinbarungen über 
Bauleistungen, Lieferungen oder Dienstleistungen abzuschließen;  

(b) Beratung zur Ausführung oder Planung von Verfahren zur Vergabe von 
Aufträgen; 

(c) Vorbereitung und Verwaltung von Verfahren zur Vergabe von Aufträgen im 
Namen und für Rechnung der betreffenden Vergabestelle; 

(18) „zentrale Beschaffungsstelle“ ein öffentlicher Auftraggeber im Sinne von Artikel 2 
Nummer 1 oder ein öffentlicher Auftraggeber im Sinne von Artikel 2 Nummer 1 der 
Richtlinie [2004/18/EG], der zentrale Beschaffungstätigkeiten und eventuell 
Nebenbeschaffungstätigkeiten ausübt; 
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(19) „Beschaffungsdienstleister“ eine öffentliche oder privatrechtliche Stelle, die auf dem 
Markt Nebenbeschaffungstätigkeiten anbietet; 

(20) „schriftlich“ jeden aus Wörtern oder Ziffern bestehenden Ausdruck, der gelesen, 
reproduziert und anschließend mitgeteilt werden kann, einschließlich anhand 
elektronischer Mittel übermittelter und gespeicherter Informationen; 

(21) „elektronische Mittel“ elektronische Geräte für die Verarbeitung (einschließlich 
digitaler Kompression) und Speicherung von Daten, die über Kabel, per Funk, mit 
optischen Verfahren oder mit anderen elektromagnetischen Verfahren übertragen, 
weitergeleitet und empfangen werden; 

(22) „Lebenszyklus“ alle aufeinander folgenden und/ oder miteinander verbundenen 
Stadien, einschließlich Produktion, Transport, Nutzung und Wartung während der 
Lebensdauer eines Produkts bzw. der Dauer einer Bauarbeit oder einer 
Dienstleistung, angefangen von der Rohmaterialbeschaffung oder Erzeugung von 
Ressourcen bis hin zu Entsorgung, Aufräumarbeiten und Beendigung; 

(23) „Wettbewerbe“ Verfahren, die dazu dienen, der Vergabestelle insbesondere auf den 
Gebieten der Raumplanung, der Stadtplanung, der Architektur und des Bauwesens 
oder der Datenverarbeitung einen Plan oder eine Planung zu verschaffen, deren 
Auswahl durch eine Jury aufgrund vergleichender Beurteilung mit oder ohne 
Vergabe von Preisen erfolgt.  

Artikel 3 
Vergabe gemischter Aufträge und Vergabe von verschiedene Tätigkeiten umfassenden 

Aufträgen 

3. Aufträge, die zwei oder mehrere Auftragsarten betreffen (Bauleistungen, Lieferungen 
oder Dienstleistungen), werden gemäß den Bestimmungen für diejenige Auftragsart 
vergeben, der ihr Hauptgegenstand zuzuordnen ist. 

Im Falle gemischter Aufträge, die aus Dienstleistungen im Sinne von Titel III 
Kapitel I und anderen Dienstleistungen oder aus Dienstleistungen und Lieferungen 
bestehen, wird der Hauptgegenstand durch einen Vergleich des Werts der jeweiligen 
Dienstleistungen oder Lieferungen bestimmt. 

Im Falle gemischter Verträge, die Elemente von Bau-, Liefer- und 
Dienstleistungsaufträgen und von Konzessionen enthalten, wird der Teil des 
Vertrags, der einen unter diese Richtlinie fallenden Auftrag darstellt, gemäß den 
Bestimmungen dieser Richtlinie vergeben.  

Sind die verschiedenen Teile des betreffenden Auftrags objektiv nicht zu trennen, 
wird die Anwendung dieser Richtlinie auf der Grundlage des Hauptgegenstands des 
Auftrags bestimmt. 

4. Ein Auftrag, der dafür vorgesehen ist, mehrere Tätigkeiten zu erfassen, unterliegt den 
Bestimmungen, die für die Tätigkeit gelten, für die er hauptsächlich vorgesehen ist. 

Die Wahl zwischen der Vergabe eines einzigen Auftrags und der Vergabe einer 
Reihe getrennter Aufträge darf nicht in der Absicht erfolgen, die Anwendung dieser 
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Richtlinie oder gegebenenfalls der Richtlinie [2004/18/EG] auf den Auftrag zu 
umgehen. 

5. Falls eine der Tätigkeiten, für die der Auftrag vorgesehen ist, dieser Richtlinie und 
eine andere Tätigkeit der oben genannten Richtlinie [2004/18] unterliegt und es 
objektiv nicht zu bestimmen ist, für welche Tätigkeit der Auftrag hauptsächlich 
vorgesehen ist, wird der Auftrag gemäß der oben genannten Richtlinie [2004/18] 
vergeben. 

6. Falls eine der Tätigkeiten, für die der Auftrag vorgesehen ist, dieser Richtlinie und 
eine andere weder dieser Richtlinie noch der oben genannten Richtlinie [2004/18] 
oder der Richtlinie 2009/81/EG des Europäischen Parlaments und des Rates38 
unterliegt und es objektiv nicht zu bestimmen ist, für welche Tätigkeit der Auftrag 
hauptsächlich vorgesehen ist, wird der Auftrag gemäß dieser Richtlinie vergeben. 

KAPITEL II 
Persönlicher Anwendungsbereich: Abgedeckte Stellen und 

Tätigkeiten 

ABSCHNITT 1 
STELLEN 

Artikel 4 
Vergabestellen  

7. In den folgenden Fällen wird vermutet, dass der Auftraggeber einen beherrschenden 
Einfluss im Sinne von Artikel 2 Nummer 5 ausübt, wenn er unmittelbar oder 
mittelbar 

(a) die Mehrheit des gezeichneten Kapitals des Unternehmens besitzt, 

(b) über die Mehrheit der mit den Anteilen am Unternehmen verbundenen 
Stimmrechte verfügt oder  

(c) mehr als die Hälfte der Mitglieder des Verwaltungs-, Leitungs- oder 
Aufsichtsorgans eines anderen Unternehmens bestellen kann.  

8. Rechte, die in einem angemessen bekanntgegebenen und auf objektiven Kriterien 
beruhenden Verfahren gewährt wurden, sind keine „besonderen oder 
ausschließlichen Rechte“ im Sinne von Artikel 2 Nummer 6. 

Dazu gehören: 

                                                 
38 ABl. L 217 vom 20.08.2009, S. 76. 
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(a) Vergabeverfahren mit einem vorherigen Aufruf zum Wettbewerb gemäß der 
Richtlinie [2004/18/EG], [Richtlinie … (Konzessionen)] oder der vorliegenden 
Richtlinie; 

(b) Verfahren gemäß anderen in Anhang II aufgeführten Rechtsakten der Union, 
die im Hinblick auf eine auf objektiven Kriterien beruhende Erteilung von 
Genehmigungen vorab eine angemessene Transparenz sicherstellen. 

9. Diese Richtlinie gilt für Vergabestellen, die 

(a) öffentliche Auftraggeber oder öffentliche Unternehmen sind und eine Tätigkeit 
im Sinne der Artikel 5 bis 11 ausüben, 

(b) wenn sie keine öffentlichen Auftraggeber oder keine öffentlichen Unternehmen 
sind, eine Tätigkeit im Sinne der Artikel 5 bis 11 oder mehrere dieser 
Tätigkeiten auf der Grundlage von besonderen oder ausschließlichen Rechten 
ausüben, die von einer zuständigen Behörde eines Mitgliedstaats gewährt 
wurden. 

10. Die Kommission wird befugt, delegierte Rechtsakte gemäß Artikel 98 zur Änderung 
des Verzeichnisses der in Anhang II aufgeführten Rechtsvorschriften der Union zu 
erlassen, wenn aufgrund der Annahme neuer Rechtsvorschriften oder der Aufhebung 
oder Änderung von Rechtsvorschriften Änderungen erforderlich werden. 

ABSCHNITT 2 
TÄTIGKEITEN 

Artikel 5 
Gas und Wärme 

11. Im Bereich von Gas und Wärme fallen unter diese Richtlinie: 

(a) die Bereitstellung und das Betreiben fester Netze zur Versorgung der 
Allgemeinheit im Zusammenhang mit der Erzeugung, der Fortleitung und der 
Abgabe von Gas und Wärme,  

(b) die Einspeisung von Gas oder Wärme in diese Netze. 

12. Die Einspeisung von Gas oder Wärme in Netze zur Versorgung der Allgemeinheit 
durch eine Vergabestelle, die kein öffentlicher Auftraggeber ist, gilt nicht als 
Tätigkeit im Sinne des Absatzes 1, wenn alle folgenden Bedingungen erfüllt sind: 

(a) Die Erzeugung von Gas oder Wärme durch die betreffende Stelle ergibt sich 
zwangsläufig aus der Ausübung einer Tätigkeit, die nicht in Absatz 1 oder in 
den Artikeln 6 bis 8 genannt ist; 

(b) die Einspeisung in das öffentliche Netz zielt nur darauf ab, diese Erzeugung 
wirtschaftlich zu nutzen, und macht bei Zugrundelegung des Durchschnitts der 
letzten drei Jahre einschließlich des laufenden Jahres nicht mehr als 20 % des 
Umsatzes der Vergabestelle aus. 
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Artikel 6 
Elektrizität 

13. Im Bereich der Elektrizität fallen unter diese Richtlinie: 

(a) die Bereitstellung und das Betreiben fester Netze zur Versorgung der 
Allgemeinheit im Zusammenhang mit der Erzeugung, der Fortleitung und der 
Abgabe von Elektrizität,  

(b) die Einspeisung von Elektrizität in diese Netze. 

Für die Zwecke dieser Richtlinie umfasst die Einspeisung von Elektrizität 
Elektrizitätserzeugung (Produktion) und -großhandel. 

14. Die Einspeisung von Elektrizität in Netze zur Versorgung der Allgemeinheit durch 
eine Vergabestelle, die kein öffentlicher Auftraggeber ist, gilt nicht als Tätigkeit im 
Sinne des Absatzes 1, sofern alle folgenden Bedingungen erfüllt sind: 

(a) Die Erzeugung von Elektrizität durch die betreffende Stelle erfolgt, weil deren 
Verbrauch für die Ausübung einer Tätigkeit erforderlich ist, die nicht in 
Absatz 1 oder in den Artikeln 5, 7 und 8 genannt ist. 

(b) Die Einspeisung in das öffentliche Netz hängt nur von dem Eigenverbrauch der 
Vergabestelle ab und macht bei Zugrundelegung des Durchschnitts der letzten 
drei Jahre einschließlich des laufenden Jahres nicht mehr als 30 % der 
gesamten Energieerzeugung der Stelle aus. 

Artikel 7 
Wasser 

15. Unter diese Richtlinie fallen folgende Tätigkeiten: 

(a) die Bereitstellung und das Betreiben fester Netze zur Versorgung der 
Allgemeinheit im Zusammenhang mit der Gewinnung, der Fortleitung und der 
Abgabe von Trinkwasser,  

(b) die Einspeisung von Trinkwasser in diese Netze. 

16. Diese Richtlinie gilt auch für Aufträge oder Wettbewerbe, die von Stellen vergeben 
oder ausgerichtet werden, die eine der in Absatz 1 genannten Tätigkeiten ausüben 
und mit Folgendem im Zusammenhang stehen: 

(a) mit Wasserbauvorhaben sowie Bewässerungs- und Entwässerungsvorhaben, 
sofern die zur Trinkwasserversorgung bestimmte Wassermenge mehr als 20 % 
der mit den entsprechenden Vorhaben bzw. Bewässerungs- oder 
Entwässerungsanlagen zur Verfügung gestellten Gesamtwassermenge 
ausmacht;  

(b) mit der Abwasserbeseitigung oder -behandlung. 
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17. Die Einspeisung von Trinkwasser in Netze zur Versorgung der Allgemeinheit durch 
eine Vergabestelle, die kein öffentlicher Auftraggeber ist, gilt nicht als Tätigkeit im 
Sinne des Absatzes 1, sofern alle folgenden Bedingungen erfüllt sind: 

(a) die Erzeugung von Trinkwasser durch die betreffende Stelle erfolgt, weil 
dessen Verbrauch für die Ausübung einer Tätigkeit erforderlich ist, die nicht in 
Artikel 5 bis 8 genannt ist;  

(b) die Einspeisung in das öffentliche Netz hängt nur von dem Eigenverbrauch der 
Stelle ab und macht bei Zugrundelegung des Durchschnitts der letzten drei 
Jahre einschließlich des laufenden Jahres nicht mehr als 30 % der gesamten 
Trinkwassererzeugung der Stelle aus. 

Artikel 8 
Verkehrsleistungen 

Unter diese Richtlinie fallen die Bereitstellung oder das Betreiben von Netzen zur Versorgung 
der Allgemeinheit mit Verkehrsleistungen per Schiene, automatische Systeme, Straßenbahn, 
Trolleybus, Bus oder Seilbahn. 

Im Verkehrsbereich gilt ein Netz als vorhanden, wenn die Verkehrsleistung gemäß den von 
einer zuständigen Behörde eines Mitgliedstaats festgelegten Bedingungen erbracht wird; dazu 
gehören die Festlegung der Strecken, die Transportkapazitäten und die Fahrpläne. 

Artikel 9 
Häfen und Flughäfen 

Unter diese Richtlinie fallen Tätigkeiten im Zusammenhang mit der Nutzung eines 
geografisch abgegrenzten Gebiets mit dem Zweck, für Luft-, See- oder Binnenschifffahrts-
Verkehrsunternehmen Flughäfen, See- oder Binnenhäfen oder andere Terminaleinrichtungen 
bereitzustellen. 

Artikel 10 
Postdienste 

18. Unter diese Richtlinie fallen Tätigkeiten im Zusammenhang mit der Erbringung von  

(a) Postdiensten; 

(b) anderen Diensten als Postdiensten, vorausgesetzt, dass diese Dienstleistungen 
von einer Stelle erbracht werden, die auch Postdienste im Sinne von Absatz 2 
Buchstabe b erbringt, und dass die in Artikel 27 Absatz 1 genannten 
Bedingungen hinsichtlich der unter Absatz 2 Buchstabe b fallenden 
Dienstleistungen nicht erfüllt sind. 

19. Für die Zwecke dieser Richtlinie und unbeschadet der Richtlinie 97/67/EG gelten 
folgende Definitionen: 



 

DE 51   DE 

(a) „Postsendung“ bezeichnet eine adressierte Sendung in der endgültigen Form, in 
der sie befördert wird, ungeachtet ihres Gewichts. Neben Briefsendungen 
handelt es sich dabei z. B. um Bücher, Kataloge, Zeitungen und Zeitschriften 
sowie um Postpakete, die Waren mit oder ohne Handelswert enthalten, 
ungeachtet ihres Gewichts; 

(b) „Postdienste“ bezeichnet Dienste, die die Abholung, das Sortieren, den 
Transport und die Zustellung von Postsendungen betreffen. Dies umfasst 
sowohl Dienstleistungen, die Universaldienstleistungen im Sinne der 
Richtlinie 97/67/EG darstellen, als auch Dienstleistungen, die nicht darunter 
fallen; 

(c) „andere Dienste als Postdienste“ bezeichnet in den folgenden Bereichen 
erbrachte Dienste: 

i) Managementdienste für Postversandstellen (Dienste vor dem Versand 
und nach dem Versand, wie beispielsweise „Mailroom Management“); 

ii) Mehrwertdienste, die mit elektronischen Mitteln verknüpft sind und 
gänzlich mit diesen Mitteln erbracht werden (wie die abgesicherte 
Übermittlung von verschlüsselten Dokumenten mit elektronischen 
Mitteln, Adressenverwaltungsdienste und die Übermittlung von 
registrierten E-Mail-Sendungen); 

iii) Dienste, die nicht unter Buchstabe a erfasste Sendungen wie etwa nicht 
adressierte Postwurfsendungen betreffen; 

iv) Finanzdienstleistungen gemäß den CPV-Referenznummern 66100000-1 
bis 66720000-3 und gemäß Artikel 19 Buchstabe c, insbesondere 
Postanweisungen und -überweisungen; 

v) philatelistische Dienstleistungen; 

vi) logistische Dienstleistungen (Dienstleistungen, bei denen die materielle 
Auslieferung und/oder Lagerung mit anderen nicht postalischen 
Aufgaben kombiniert wird). 

Artikel 11 
Förderung von Öl und Gas und Exploration oder Förderung von Kohle und anderen festen 

Brennstoffen 

Unter diese Richtlinie fallen Tätigkeiten zur Nutzung eines geografisch abgegrenzten 
Gebietes zum Zwecke 

(a) der Förderung von Öl oder Gas,  

(b) der Exploration oder Förderung von Kohle oder anderen festen Brennstoffen. 
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Kapitel III: Sachlicher Anwendungsbereich 

ABSCHNITT 1 
SCHWELLENWERTE 

Artikel 12 
Schwellenwerte  

Mit Ausnahme von Aufträgen, für die die Ausschlüsse der Artikel 15 bis 20 gelten oder die 
gemäß Artikel 27 ausgeschlossen sind, gilt diese Richtlinie in Bezug auf die Ausübung der 
betreffenden Tätigkeit für Aufträge, deren geschätzter Wert ohne Mehrwertsteuer (MwSt.) die 
folgenden Schwellenwerte nicht unterschreitet: 

(a) 400 000 EUR bei Liefer- und Dienstleistungsaufträgen sowie Wettbewerben; 

(b) 5 000 000 EUR bei Bauaufträgen;  

(c) 1 000 000 EUR für Aufträge betreffend soziale und andere besondere 
Dienstleistungen die in Anhang XVII aufgeführt sind.  

Artikel 13 
Methoden zur Berechnung des geschätzten Auftragswerts 

20. Grundlage für die Berechnung des geschätzten Auftragswerts ist der von der 
Vergabestelle geschätzte zahlbare Betrag ohne MwSt., einschließlich aller Optionen 
und etwaigen Verlängerungen des Auftrags. 

Wenn die Vergabestelle Prämien oder Zahlungen an Bewerber oder Bieter vorsieht, 
hat sie diese bei der Berechnung des geschätzten Auftragswerts zu berücksichtigen. 

21. Die Wahl der Methode zur Berechnung des geschätzten Auftragswerts darf nicht in 
der Absicht erfolgen, die Anwendung dieser Richtlinie zu umgehen. Eine einzelne 
Auftragsvergabe darf daher nicht so unterteilt werden, dass sie nicht in den 
Anwendungsbereich der Richtlinie fällt, es sei denn, es liegen objektive Gründe 
dafür vor. 

22. Die Schätzung gilt zum Zeitpunkt der Absendung des Aufrufs zum Wettbewerb oder, 
falls eine solche Bekanntmachung nicht vorgesehen ist, zum Zeitpunkt der Einleitung 
des Auftragsvergabeverfahrens durch die Vergabestelle; dabei sind insbesondere die 
wesentlichen Merkmale der beabsichtigten Auftragsvergabe zu definieren. 

23. Der zu berücksichtigende Wert einer Rahmenvereinbarung oder eines dynamischen 
Beschaffungssystems ist gleich dem geschätzten Höchstgesamtwert ohne MwSt. aller 
für die gesamte Laufzeit der Vereinbarung oder des Systems geplanten Aufträge. 

24. Im Falle von Innovationspartnerschaften entspricht der zu berücksichtigende Wert 
dem geschätzten Höchstwert ohne MwSt. der Forschungs- und 
Entwicklungstätigkeiten, die während sämtlicher Phasen der geplanten Partnerschaft 
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stattfinden sollen, sowie der Lieferungen, Dienstleistungen oder Bauleistungen, die 
zu entwickeln und am Ende der geplanten Partnerschaft zu beschaffen sind. 

25. Für die Zwecke von Artikel 12 berücksichtigen die Vergabestellen bei der 
Berechnung des geschätzten Auftragswerts von Bauaufträgen außer den Kosten der 
Bauleistungen auch der geschätzte Gesamtwert der von der Vergabestelle dem 
Auftragnehmer zur Verfügung gestellten Lieferungen und Dienstleistungen, sofern 
diese für die Ausführung der Bauarbeiten erforderlich sind. 

26. Kann ein Bauvorhaben oder die beabsichtigte Beschaffung von Dienstleistungen zu 
Aufträgen führen, die gleichzeitig in mehreren Losen vergeben werden, so ist der 
geschätzte Gesamtwert aller dieser Lose zugrunde zu legen. 

Erreicht oder übersteigt der kumulierte Wert der Lose den in Artikel 12 genannten 
Schwellenwert, so gilt die Richtlinie für die Vergabe jedes Loses. 

27. Kann ein Vorhaben zum Zweck des Erwerbs gleichartiger Waren zu Aufträgen 
führen, die gleichzeitig in mehreren Losen vergeben werden, so wird bei der 
Anwendung von Artikel 12 der geschätzte Gesamtwert aller dieser Lose 
berücksichtigt. 

Erreicht oder übersteigt der kumulierte Wert der Lose den in Artikel 12 genannten 
Schwellenwert, so gilt die Richtlinie für die Vergabe jedes Loses. 

28. Vergabestellen können bei der Vergabe einzelner Lose von den Bestimmungen 
dieser Richtlinie abweichen, wenn der geschätzte Gesamtwert des betreffenden 
Loses ohne MwSt. bei Lieferungen oder Dienstleistungen unter 80 000 EUR und bei 
Bauleistungen unter 1 000 000 EUR liegt. Der Gesamtwert der in Abweichung von 
dieser Richtlinie vergebenen Lose darf jedoch 20 % des Gesamtwerts sämtlicher 
Lose, in die das Bauvorhaben, der vorgesehene Erwerb vergleichbarer Lieferungen 
oder der vorgesehene Erwerb von Dienstleistungen unterteilt wurde, nicht 
überschreiten. 

29. Bei regelmäßig wiederkehrenden Aufträgen über Lieferungen oder Dienstleistungen 
sowie bei Aufträgen über Lieferungen oder Dienstleistungen, die innerhalb eines 
bestimmten Zeitraums verlängert werden sollen, wird der geschätzte Auftragswert 
wie folgt berechnet: 

(a) entweder auf der Basis des tatsächlichen Gesamtwerts entsprechender 
aufeinander folgender Aufträge derselben Art aus den vorangegangenen zwölf 
Monaten oder dem vorangegangenen Haushaltsjahr; dabei sind 
voraussichtliche Änderungen bei Mengen oder Kosten während der auf den 
ursprünglichen Auftrag folgenden zwölf Monate nach Möglichkeit zu 
berücksichtigen; 

(b) oder auf der Basis des geschätzten Gesamtwerts aufeinander folgender 
Aufträge, die während der auf die erste Lieferung folgenden zwölf Monate 
bzw. während des Haushaltsjahres, soweit dieses länger als zwölf Monate ist, 
vergeben werden. 

30. Bei Lieferaufträgen für Leasing, Miete, Pacht oder Mietkauf von Waren wird der 
geschätzte Auftragswert wie folgt berechnet: 
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(a) bei zeitlich begrenzten Aufträgen mit höchstens zwölf Monaten Laufzeit auf 
der Basis des geschätzten Gesamtwerts für die Laufzeit des Auftrags oder, bei 
einer Laufzeit von mehr als zwölf Monaten, auf der Basis des Gesamtwerts 
einschließlich des geschätzten Restwerts; 

(b) bei Aufträgen mit unbestimmter Laufzeit oder bei Aufträgen, deren Laufzeit 
nicht bestimmt werden kann, auf der Basis des Monatswerts, multipliziert mit 
48. 

31. Bei Dienstleistungsaufträgen erfolgt die Berechnung des geschätzten Auftragswerts 
gegebenenfalls wie folgt: 

(a) bei Versicherungsleistungen: auf der Basis der Versicherungsprämie und 
sonstiger Entgelte; 

(b) bei Bank- und anderen Finanzdienstleistungen: auf der Basis der Gebühren, 
Provisionen und Zinsen sowie sonstiger Entgelte; 

(c) bei Aufträgen über Planungsarbeiten: auf der Basis der Gebühren, Provisionen 
sowie sonstiger Entgelte. 

32. Bei Dienstleistungsaufträgen, bei denen kein Gesamtpreis angegeben ist, ist die 
Berechnungsgrundlage für den geschätzten Auftragswert 

(a) bei zeitlich begrenzten Aufträgen mit einer Laufzeit von bis zu 48 Monaten: 
der Gesamtwert während der gesamten Laufzeit des Vertrags; 

(b) bei Aufträgen mit unbestimmter Laufzeit oder mit einer Laufzeit von mehr als 
48 Monaten: der Monatswert, multipliziert mit 48. 

Artikel 14 
Neufestsetzung der Schwellenwerte 

33. Die Kommission überprüft die in Artikel 12 Buchstaben a und b genannten 
Schwellenwerte alle zwei Jahre ab dem 30. Juni 2014 auf Übereinstimmung mit dem 
Übereinkommen über das öffentliche Beschaffungswesen und legt sie 
erforderlichenfalls neu fest. 

In Übereinstimmung mit der im Übereinkommen über das öffentliche 
Beschaffungswesen dargelegten Berechnungsmethode berechnet die Kommission 
den Wert dieser Schwellenwerte anhand des durchschnittlichen Tageskurses des 
Euro, ausgedrückt in Sonderziehungsrechten (SZR), während der 24 Monate, die am 
letzten Augusttag enden, der der Neufestsetzung zum 1. Januar vorausgeht. Der so 
neu festgesetzte Schwellenwert wird, sofern erforderlich, auf volle Tausend Euro 
abgerundet, um die Einhaltung der geltenden Schwellenwerte zu gewährleisten, die 
in dem Übereinkommen vorgesehen sind und in SZR ausgedrückt werden. 

34. Die Kommission legt ab dem 1. Januar 2014 alle zwei Jahre den Wert der in 
Artikel 12 Buchstaben a und c genannten und gemäß Absatz 1 dieses Artikels neu 
festgesetzten Schwellenwerte in den nationalen Währungen von Mitgliedstaaten fest, 
die nicht an der Währungsunion teilnehmen. 
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Gleichzeitig legt die Kommission den Wert des in Artikel 12 Buchstabe c genannten 
Schwellenwerts in den nationalen Währungen der Mitgliedstaaten fest, die nicht an 
der Währungsunion teilnehmen. 

In Übereinstimmung mit der im Übereinkommen über das öffentliche 
Beschaffungswesen dargelegten Berechnungsmethode werden solche Werte im 
Hinblick auf den anwendbaren Schwellenwert in Euro anhand der durchschnittlichen 
Tageskurse dieser Währungen in den 24 Monaten, die am letzten Augusttag enden, 
der der Neufestsetzung zum 1. Januar vorausgeht, berechnet.  

35. Die in Absatz 1 genannten neu festgesetzten Schwellenwerte und ihr Gegenwert in 
nationalen Währungen werden von der Kommission im Amtsblatt der Europäischen 
Union zu Beginn des Monats November, der auf die Neufestsetzung folgt, 
veröffentlicht. 

36. Der Kommission wird die Befugnis übertragen, delegierte Rechtsakte gemäß 
Artikel 98 zu erlassen, um die in Absatz 1 zweiter Unterabsatz genannte Methode an 
jede Änderung der im Übereinkommen über das öffentliche Beschaffungswesen 
vorgesehenen Methode anzupassen und so die in Artikel 12 Buchstaben a und b 
genannten Schwellenwerte neu festzusetzen und die Schwellenwerte gemäß Absatz 2 
in den nationalen Währungen der Mitgliedstaaten festzulegen, die nicht an der 
Währungsunion teilnehmen.. 

Auch wird sie befugt, delegierte Rechtsakte nach Artikel 98 zu erlassen, um die in 
Artikel 12 Buchstaben a und b genannten Schwellenwerte wenn erforderlich neu 
festzusetzen. 

37. Sollte eine Neufestsetzung der in Artikel 12 Buchstaben a und b genannten 
Schwellenwerte erforderlich werden und zeitliche Zwänge den Rückgriff auf das in 
Artikel 98 genannte Verfahren verhindern, so dass vordringliche Gründe vorliegen, 
wird das Verfahren gemäß Artikel 99 auf gemäß Absatz 4 zweiter Unterabsatz dieses 
Artikels erlassene delegierte Rechtsakte angewandt. 

ABSCHNITT 2 
AUSGESCHLOSSENE AUFTRÄGE UND WETTBEWERBE 

Unterabschnitt 1 
Für alle Vergabestellen geltende Ausschlüsse und besondere Ausschlüsse für die Bereiche 

Wasser und Energie 

Artikel 15 
Zum Zwecke der Weiterveräußerung oder der Vermietung an Dritte vergebene Aufträge 

38. Diese Richtlinie gilt nicht für Aufträge, die zum Zwecke der Weiterveräußerung oder 
der Vermietung an Dritte vergeben werden, vorausgesetzt, dass dem Auftraggeber 
kein besonderes oder ausschließliches Recht zum Verkauf oder zur Vermietung des 
Auftragsgegenstands zusteht und dass andere Stellen die Möglichkeit haben, ihn 
unter gleichen Bedingungen wie die Vergabestelle zu verkaufen oder zu vermieten. 
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39. Die Vergabestellen teilen der Kommission oder der nationalen Aufsichtsstelle auf 
deren Verlangen alle Kategorien von Waren und Tätigkeiten mit, die ihres Erachtens 
unter die Ausschlussregelung nach Absatz 1 fallen. Die Kommission kann Listen der 
Kategorien von Waren und Tätigkeiten, die ihres Erachtens unter die 
Ausschlussregelung fallen, in regelmäßigen Abständen im Amtsblatt der 
Europäischen Union zur Information veröffentlichen. Hierbei wahrt sie die 
Vertraulichkeit der sensiblen geschäftlichen Angaben, soweit die Vergabestellen dies 
bei der Übermittlung der Informationen geltend machen. 

Artikel 16 
Zu anderen Zwecken als der Ausübung einer unter die Richtlinie fallenden Tätigkeit oder der 
Ausübung einer solchen Tätigkeit in einem Drittland vergebene Aufträge oder ausgerichtete 

Wettbewerbe 

40. Diese Richtlinie gilt nicht für Aufträge, die die Vergabestellen zu anderen Zwecken 
als der Ausübung ihrer in den Artikeln 5 bis 11 beschriebenen Tätigkeiten oder zur 
Ausübung derartiger Tätigkeiten in einem Drittland in einer Weise vergeben, die 
nicht mit der physischen Nutzung eines Netzes oder geografischen Gebiets in der 
Union verbunden ist, noch gilt sie für Wettbewerbe, die zu solchen Zwecken 
ausgerichtet werden. 

41. Die Vergabestellen unterrichten die Kommission oder die nationale Aufsichtsstelle 
auf deren Anforderung über alle Tätigkeiten, die ihrer Ansicht nach unter die 
Ausschlussregelung von Absatz 1 fallen. Die Kommission kann Listen der 
Tätigkeitskategorien, die ihres Erachtens unter diese Ausschlussregelung fallen, in 
regelmäßigen Abständen im Amtsblatt der Europäischen Union zur Information 
veröffentlichen. Hierbei wahrt sie die Vertraulichkeit der sensiblen geschäftlichen 
Angaben, soweit die Auftraggeber dies bei der Übermittlung der Informationen 
geltend machen. 

Artikel 17 
Verteidigung und Sicherheit 

42. In Bezug auf die Vergabe von Aufträgen und die Ausrichtung von Wettbewerben im 
Bereich Verteidigung und Sicherheit findet diese Richtlinie keine Anwendung auf 

(a) Aufträge, auf die die Richtlinie 2009/81/EG anwendbar ist; 

(b) Aufträge, auf die die Richtlinie 2009/81/EG nach deren Artikeln 8, 12 und 13 
nicht anwendbar ist. 

43. Diese Richtlinie gilt nicht für andere als die in Absatz 1 genannten Aufträge und 
Wettbewerbe, wenn der Schutz wesentlicher Sicherheitsinteressen eines 
Mitgliedstaats im Rahmen eines Vergabeverfahrens gemäß Artikel 39 Absatz 1 nicht 
gewährleistet werden kann. 
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Artikel 18 
Nach internationalen Regeln vergebene Aufträge und ausgerichtete Wettbewerbe 

Diese Richtlinie findet keine Anwendung auf Aufträge oder Wettbewerbe, bei denen die 
Vergabestelle verpflichtet ist, die Vergabe oder Ausrichtung im Einklang mit anderen als den 
Beschaffungsverfahren dieser Richtlinie vorzunehmen, die wie folgt festgelegt sind: 

(a) durch eine im Einklang mit dem Vertrag über die Arbeitsweise der Europäischen 
Union geschlossene internationale Übereinkunft zwischen einem Mitgliedstaat und 
einem oder mehreren Drittländern über Bauleistungen, Lieferungen oder 
Dienstleistungen für ein von den Unterzeichnerstaaten gemeinsam zu 
verwirklichendes oder zu nutzendes Vorhaben; 

(b) durch eine internationale Übereinkunft im Zusammenhang mit der Stationierung von 
Truppen, die Unternehmen eines Mitgliedstaats oder eines Drittlands betrifft; 

(c) durch ein besonderes Verfahren einer internationalen Organisation; 

(d) durch Beschaffungsvorschriften, die von einer internationalen Organisation oder 
internationalen Finanzierungseinrichtung für Aufträge oder Wettbewerbe vorgegeben 
werden, die vollständig von dieser Organisation oder Einrichtung finanziert werden; 
im Fall einer erheblichen Kofinanzierung von Aufträgen und Wettbewerben durch 
eine internationale Organisation oder internationale Finanzierungseinrichtung 
einigen sich die Parteien auf die anwendbaren Vergabeverfahren, die mit dem 
Vertrag über die Arbeitsweise der Europäischen Union im Einklang stehen müssen. 

Alle Übereinkünfte im Sinne von Buchstabe a erster Unterabsatz werden der 
Kommission mitgeteilt, die hierzu den in Artikel 100 genannten Beratenden 
Ausschuss für öffentliches Auftragswesen anhören kann. 

Artikel 19 
Besondere Ausschlüsse für Dienstleistungsaufträge 

Diese Richtlinie findet keine Anwendung auf Dienstleistungsaufträge, die Folgendes zum 
Gegenstand haben: 

(a) Erwerb oder Miete von Grundstücken, vorhandenen Gebäuden oder anderem 
unbeweglichen Vermögen oder von Rechten daran, ungeachtet der 
Finanzmodalitäten; jedoch fallen Finanzdienstleistungsverträge jeder Form, die 
gleichzeitig, vor oder nach dem Kauf- oder Mietvertrag abgeschlossen werden, unter 
diese Richtlinie; 

(b) Schiedsgerichts- und Schlichtungsleistungen; 

(c) Finanzdienstleistungen im Zusammenhang mit der Ausgabe, dem Verkauf, dem 
Ankauf oder der Übertragung von Wertpapieren oder anderen Finanzinstrumenten im 
Sinne der Richtlinie 2004/39/EG des Europäischen Parlaments und des Rates39 und 
mit der Europäischen Finanzstabilisierungsfazilität durchgeführte Transaktionen; 

                                                 
39 ABl. L 145 vom 30.04.2004, S. 1. 



 

DE 58   DE 

(d) Arbeitsverträge; 

(e) öffentliche Personenverkehrsdienste im Eisenbahn- oder Untergrundbahnverkehr; 

(f) Verträge über Ausstrahlungszeit, die an Rundfunk- und Fernsehanstalten vergeben 
werden. 

Ausstrahlung im Sinne von Unterabsatz 1 Buchstabe f umfasst sämtliche Übertragungs- und 
Verbreitungsformen über jegliche Art von elektronischen Netzen. 

Artikel 20 
Von bestimmten Vergabestellen vergebene Aufträge für den Kauf von Wasser und für die 

Lieferung von Energie oder von Brennstoffen für die Energieerzeugung 

Diese Richtlinie findet keine Anwendung auf 

(a) Verträge für den Kauf von Wasser, wenn sie von Vergabestellen vergeben werden, 
die eine oder beide der in Artikel 7 Absatz 1 genannten Tätigkeiten bezüglich 
Trinkwasser ausüben;  

(b) Verträge, die von Vergabestellen vergeben werden, die selbst im Energiesektor tätig 
sind, indem sie eine in Artikel 5 Absatz 1, Artikel 6 Absatz 1 oder Artikel 11 
genannte Tätigkeit ausüben für die Lieferung von  

i) Energie;  

ii) Brennstoffen für die Energieerzeugung. 

Unterabschnitt 2 
Besondere Beziehungen (Kontrolle über Stellen, Zusammenarbeit, verbundene Unternehmen 

und Gemeinschaftsunternehmen) 

Artikel 21 
Beziehungen zwischen öffentlichen Stellen 

44. Ein von einem öffentlichen Auftraggeber an eine andere juristische Person 
vergebener Auftrag fällt nicht in den Anwendungsbereich dieser Richtlinie, wenn 
sämtliche der nachfolgend genannten Bedingungen erfüllt sind: 

(a) der öffentliche Auftraggeber übt über die betreffende juristische Person eine 
Kontrolle aus, die der gleichkommt, die er über seine eigenen Dienststellen 
ausübt; 

(b) mindestens 90 % der Tätigkeiten der juristischen Person werden für den die 
Kontrolle ausübenden öffentlichen Auftraggeber oder für andere von diesem 
kontrollierte juristische Personen ausgeführt; 

(c) es besteht keine private Beteiligung an der kontrollierten juristischen Person. 

Bei einem öffentlichen Auftraggeber wird davon ausgegangen, dass er über die 
betreffende juristische Person eine Kontrolle ausübt, die der gleichkommt, die er im 
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Sinne von Buchstabe a über seine eigenen Dienststellen ausübt, wenn er einen 
maßgeblichen Einfluss sowohl auf die strategischen Ziele als auch auf die 
wesentlichen Entscheidungen der kontrollierten juristischen Person hat. 

45. Absatz 1 gilt auch, wenn eine kontrollierte Stelle, bei der es sich um einen 
öffentlichen Auftraggeber handelt, einen Auftrag an ihre kontrollierende Stelle oder 
eine andere von demselben Auftraggeber kontrollierte juristische Person vergibt, 
sofern keine private Beteiligung an der juristischen Person besteht, die den 
öffentlichen Auftrag erhalten soll. 

46. Ein öffentlicher Auftraggeber, der keine Kontrolle über eine juristische Person im 
Sinne von Absatz 1 ausübt, kann einen Auftrag auch ohne Anwendung dieser 
Richtlinie an eine von ihm zusammen mit anderen öffentlichen Auftraggebern 
kontrollierte juristische Person vergeben, wenn die folgenden Bedingungen erfüllt 
sind:  

(a) die öffentlichen Auftraggeber üben gemeinsam über die betreffende juristische 
Person eine Kontrolle aus, die der gleichkommt, die sie über ihre eigenen 
Dienststellen ausüben;  

(b) mindestens 90 % der Tätigkeiten der juristischen Person werden für die die 
Kontrolle ausübenden öffentlichen Auftraggeber oder andere von denselben 
öffentlichen Auftraggebern kontrollierten juristischen Personen getätigt; 

(c) es besteht keine private Beteiligung an der kontrollierten juristischen Person. 

Für die Zwecke von Buchstabe a wird davon ausgegangen, dass öffentliche 
Auftraggeber gemeinsam eine juristische Person kontrollieren, wenn sämtliche der 
nachfolgend genannten Bedingungen erfüllt sind:  

(a) die Beschlussfassungsgremien der kontrollierten juristischen Person setzen sich 
aus Vertretern sämtlicher beteiligter öffentlicher Auftraggeber zusammen; 

(b) diese öffentlichen Auftraggeber können gemeinsam einen entscheidenden 
Einfluss auf die strategischen Ziele und wesentlichen Entscheidungen der 
kontrollierten juristischen Person ausüben; 

(c) die kontrollierte juristische Person verfolgt keine Interessen, die sich von denen 
der mit ihr verbundenen öffentlichen Behörden unterscheiden; 

(d) die kontrollierte juristische Person erwirtschaftet keine sonstigen Einnahmen 
als diejenigen, die sich aus der Rückzahlung der tatsächlich entstandenen 
Kosten im Zusammenhang mit den von den öffentlichen Auftraggebern 
vergebenen öffentlichen Aufträgen ergeben.  

47. Eine zwischen zwei oder mehreren öffentlichen Auftraggebern geschlossene 
Vereinbarung ist nicht als „Bau-, Liefer- oder Dienstleistungsauftrag“ im Sinne von 
Artikel 2 Nummer 7 dieser Richtlinie anzusehen, wenn sämtliche der nachfolgend 
genannten Bedingungen erfüllt sind: 

(a) die Vereinbarung begründet eine echte Zusammenarbeit zwischen den 
beteiligten öffentlichen Auftraggebern mit dem Ziel, ihre öffentlichen 
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Aufgaben gemeinsam wahrzunehmen, und umfasst wechselseitige Rechte und 
Pflichten der Parteien; 

(b) die Vereinbarung wird nur durch Überlegungen im Zusammenhang mit dem 
öffentlichen Interesse bestimmt; 

(c) die beteiligten öffentlichen Auftraggeber üben, gemessen am Umsatz, nicht 
mehr als 10 % ihrer Tätigkeiten, die im Zusammenhang mit der Vereinbarung 
relevant sind, auf dem offenen Markt aus; 

(d) die Vereinbarung betrifft keine anderen Finanztransfers zwischen den 
beteiligten öffentlichen Auftraggebern als jene, die die Rückzahlung der 
tatsächlichen Kosten der Bauarbeiten, Dienstleistungen oder Lieferungen 
betreffen; 

(e) es besteht keine private Beteiligung an den involvierten öffentlichen 
Auftraggebern.  

48. Die Tatsache, dass keine private Beteiligung im Sinne der Absätze 1 bis 4 besteht, 
wird zum Zeitpunkt der Auftragsvergabe oder des Abschlusses der Vereinbarung 
überprüft.  

Die in den Absätzen 1 bis 4 vorgesehenen Ausschlüsse finden ab dem Zeitpunkt des 
Eingehens einer privaten Beteiligung keine Anwendung mehr, so dass laufende 
Aufträge für den Wettbewerb im Rahmen der üblichen Vergabeverfahren geöffnet 
werden müssen. 

Artikel 22 
Auftragsvergabe an ein verbundenes Unternehmen 

49. Im Sinne dieses Artikels bezeichnet „verbundenes Unternehmen“ ein Unternehmen, 
dessen Jahresabschluss mit dem der Vergabestelle gemäß den Anforderungen der 
Siebenten Richtlinie 83/349/EWG des Rates40 konsolidiert wird. 

50. Im Fall von Stellen, die der genannten Richtlinie nicht unterliegen, bezeichnet 
„verbundenes Unternehmen“ ein Unternehmen, das 

(a) mittelbar oder unmittelbar einem beherrschenden Einfluss durch die 
Vergabestelle im Sinne von Artikel 2 Nummer 5 und Artikel 4 Absatz 1 der 
vorliegenden Richtlinie unterliegen kann, 

(b) einen beherrschenden Einfluss über die Vergabestelle ausüben kann;  

(c) gemeinsam mit der Vergabestelle dem beherrschenden Einfluss eines anderen 
Unternehmens aufgrund Eigentum, Finanzbeteiligung oder der für es geltenden 
Bestimmungen unterliegt. 

                                                 
40 ABl. L 193 vom 18.07.1983, S. 1. Zuletzt geändert durch die Richtlinie 2001/65/EG des Europäischen 

Parlaments und des Rates (ABl. L 283 vom 27.10.2001, S. 28). 
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51. Unbeschadet Artikel 21 und sofern die Bedingungen von Absatz 4 erfüllt sind, findet 
diese Richtlinie keine Anwendung auf die Auftragsvergabe 

(a) durch eine Vergabestelle an ein verbundenes Unternehmen oder 

(b) durch ein Gemeinschaftsunternehmen, das ausschließlich von einer Anzahl von 
Vergabestellen für den Zweck gebildet wird, Tätigkeiten im Sinne der Artikel 5 
bis 11 auszuüben, an ein Unternehmen, das mit einem dieser Vergabestelle 
verbunden ist. 

52. Absatz 3 findet Anwendung auf 

(a) Dienstleistungsaufträge, sofern mindestens 80 % des durchschnittlichen 
Gesamtumsatzes des verbundenen Unternehmens bezüglich Dienstleistungen 
im Allgemeinen während der letzten drei Jahre mit der Erbringung von 
Dienstleistungen für Unternehmen, mit denen es verbunden ist, erzielt wurden; 

(b) Lieferaufträge, sofern mindestens 80 % des durchschnittlichen 
Gesamtumsatzes des verbundenen Unternehmens bezüglich Lieferungen im 
Allgemeinen während der letzten drei Jahre mit Lieferungen für Unternehmen, 
mit denen es verbunden ist, erzielt wurden; 

(c) Bauaufträge, sofern mindestens 80 % des durchschnittlichen Gesamtumsatzes 
des verbundenen Unternehmens bezüglich Bauleistungen im Allgemeinen 
während der letzten drei Jahre mit Bauleistungen für Unternehmen, mit denen 
es verbunden ist, erzielt wurden. 

53. Wenn für das verbundene Unternehmen aufgrund des Zeitpunkts seiner Gründung 
oder der Aufnahme seiner Tätigkeiten keine Umsatzzahlen für die letzten drei Jahre 
vorliegen, reicht es aus, wenn das Unternehmen glaubhaft macht, dass der in 
Absatz 4 Buchstabe a, b oder c genannte Umsatz getätigt wurde, insbesondere 
anhand von Projektionen der Geschäftsentwicklung. 

Erbringt mehr als ein Unternehmen, das mit der Vergabestelle verbunden ist, 
dieselben oder ähnliche Dienstleistungen, Lieferungen oder Bauleistungen, wird der 
oben genannte Prozentanteil unter Berücksichtigung des Gesamtumsatzes, der 
jeweils mit der Erbringung von Dienstleistungen, Lieferungen oder Bauleistungen 
durch die verbundenen Unternehmen erzielt wird, berechnet. 

Artikel 23 
Auftragsvergabe an ein Gemeinschaftsunternehmen oder an eine Vergabestelle, die an einem 

Gemeinschaftsunternehmen beteiligt ist 

Unbeschadet Artikel 21 und sofern das Gemeinschaftsunternehmen gegründet wurde, um die 
betreffende Tätigkeit für eine Zeitdauer von mindestens drei Jahren ausüben, und das 
Gründungsinstrument des Gemeinschaftsunternehmens festlegt, dass die Vergabestellen, die 
das Gemeinschaftsunternehmen bilden, mindestens für dieselbe Zeitdauer an diesem beteiligt 
sein werden, findet diese Richtlinie keine Anwendung auf die Auftragsvergabe 



 

DE 62   DE 

(a) durch ein Gemeinschaftsunternehmen, das ausschließlich von einer Anzahl von 
Vergabestellen für den Zweck gebildet wird, Tätigkeiten im Sinne der Artikel 5 bis 
11 auszuüben, an eine dieser Vergabestelle oder 

(b) durch eine Vergabestelle an ein Gemeinschaftsunternehmen, an dem sie beteiligt ist.  

Artikel 24 
Unterrichtung  

Vergabestellen übermitteln der Kommission oder der nationalen Aufsichtsstelle auf deren 
Anfrage die folgenden Informationen hinsichtlich der Anwendung von Artikel 22 Absätze 2 
und 3 und Artikel 23: 

(a) die nahmen der betreffenden Unternehmen oder Gemeinschaftsunternehmen, 

(b) Art und Wert der betreffenden Aufträge, 

(c) von der Kommission oder der nationalen Aufsichtsstelle für erforderlich erachtete 
Nachweise, dass die Beziehung zwischen dem Unternehmen oder 
Gemeinschaftsunternehmen, an das die Aufträge vergeben werden, und der 
Vergabestelle den Anforderungen von Artikel 22 oder Artikel 23 entspricht. 

Unterabschnitt 3 
Besondere Sachverhalte 

Artikel 25 
Forschung und Entwicklung 

54. Diese Richtlinie gilt für Dienstleistungsaufträge auf dem Gebiet der Forschung und 
Entwicklung mit den CPV-Referenznummern 73000000-2 bis 73436000-7, mit 
Ausnahme von 73200000-4, 73210000-7 und 73220000-0, vorausgesetzt, dass beide 
nachfolgend genannten Bedingungen erfüllt sind: 

(a) die Ergebnisse stehen ausschließlich der Vergabestelle zu und sind für ihren 
Gebrauch bei der Ausübung ihrer eigenen Tätigkeit bestimmt; 

(b) die Dienstleistung wird vollständig durch die Vergabestelle vergütet.  

Diese Richtlinie gilt nicht für Dienstleistungsaufträge auf dem Gebiet der Forschung 
und Entwicklung mit den CPV-Referenznummern 73000000-2 bis 73436000-7, mit 
Ausnahme von 73200000-4, 73210000-7 und 73220000-0, wenn eine der im ersten 
Unterabsatz Buchstabe a oder b genannten Bedingungen nicht erfüllt ist. 

55. Die Kommission wird ermächtigt, gemäß Artikel 98 delegierte Rechtsakte im 
Hinblick auf die in diesem Artikel genannten Referenznummern zu erlassen, wenn 
Änderungen in der CPV-Nomenklatur in diese Richtlinie aufzunehmen sind und sie 
keine Änderung des Anwendungsbereichs dieser Richtlinie bewirken. 
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Artikel 26 
Besonderen Vorschriften unterliegende Aufträge 

56. Unbeschadet Artikel 27 gewährleisten die Republik Österreich und die 
Bundesrepublik Deutschland im Wege von Genehmigungsauflagen oder anderer 
geeigneter Maßnahmen, dass Stellen, die in den in den Entscheidungen 2002/205/EG 
und 2004/73/EG genannten Bereichen tätig sind,  

(a) die Grundsätze der Nichtdiskriminierung und der wettbewerblichen 
Beschaffung hinsichtlich der Vergabe von Liefer-, Bau- und Dienstleistungs-
aufträgen beachten, insbesondere hinsichtlich der Informationen, die die 
Stellen den Wirtschaftsteilnehmern bezüglich ihrer Beschaffungsabsichten zur 
Verfügung stellen; 

(b) der Kommission unter den in der Entscheidung 93/327/EWG der 
Kommission41 festgelegten Bedingungen Auskunft über die von ihnen 
vergebenen Aufträge erteilen. 

57. Unbeschadet Artikel 27 gewährleistet das Vereinigte Königreich im Wege von 
Genehmigungsauflagen oder anderer geeigneter Maßnahmen, dass Stellen, die in den 
in der Entscheidung 97/367/EWG genannten Bereichen tätig sind, Absatz 1 
Buchstaben a und b in Bezug auf Aufträge anwendet, die zur Ausübung der 
genannten Tätigkeit in Nordirland vergeben werden. 

58. Absätze 1 und 2 finden keine Anwendung auf Aufträge, die zum Zweck der Erdöl- 
oder Gasexploration vergeben werden. 

Unterabschnitt 4 
Unmittelbar dem Wettbewerb ausgesetzte Tätigkeiten und diesbezügliche 

Verfahrensbestimmungen 

Artikel 27 
Unmittelbar dem Wettbewerb ausgesetzte Tätigkeiten 

59. Aufträge, mit denen die Ausübung einer in Artikel 5 bis 11 genannten Tätigkeit 
ermöglicht werden soll, unterliegen dieser Richtlinie nicht, wenn der Mitgliedstaat 
oder die Vergabestellen, die den Antrag gemäß Artikel 28 gestellt haben, nachweisen 
können, dass die Tätigkeit in dem Mitgliedstaat, in dem sie ausgeübt wird, 
unmittelbar dem Wettbewerb auf Märkten ausgesetzt ist, die keiner 
Zugangsbeschränkung unterliegen; noch unterliegen Wettbewerbe, die zur Ausübung 
einer solchen Tätigkeit in diesem geografisch abgegrenzten Gebiet ausgerichtet 
werden, dieser Richtlinie. Eine solche wettbewerbliche Bewertung, die im Lichte der 
der Kommission vorliegenden Informationen und für die Zwecke dieser Richtlinie 
vorgenommen wird, erfolgt unbeschadet der Anwendung des Wettbewerbsrechts. 

                                                 
41 Entscheidung der Kommission vom 13. Mai 1993 zur Festlegung der Voraussetzungen, unter denen die 

öffentlichen Auftraggeber, die geographisch abgegrenzte Gebiete zum Zwecke der Suche oder 
Förderung von Erdöl, Gas, Kohle oder anderen Festbrennstoffen nutzen, der Kommission Auskunft 
über die von ihnen vergebenen Aufträge zu erteilen haben, ABl. L 129 vom 27.5.1993, S. 25. 
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60. Für die Zwecke von Absatz 1 wird die Frage, ob eine Tätigkeit unmittelbar dem 
Wettbewerb ausgesetzt ist, auf der Grundlage von Kriterien entschieden, die mit den 
Wettbewerbsbestimmungen des Vertrags über die Arbeitsweise der Europäischen 
Union in Einklang stehen; dazu können die Merkmale der betreffenden Waren oder 
Dienstleistungen, das Vorhandensein alternativer Waren oder Dienstleistungen, die 
Preise und die tatsächliche oder potenzielle Präsenz von mehr als einem Anbieter der 
betreffenden Waren oder mehr als einem Erbringer der betreffenden Dienstleistungen 
gehören. 

Der geographisch abgegrenzte Bezugsmarkt, auf dessen Grundlage die 
Wettbewerbssituation bewertet wird, umfasst das Gebiet, in dem die betreffenden 
Unternehmen an Angebot und Nachfrage der Waren oder Dienstleistungen beteiligt 
sind, in dem die Wettbewerbsbedingungen ausreichend homogen sind und das von 
benachbarten Gebieten unterschieden werden kann, da insbesondere die 
Wettbewerbsbedingungen in diesen Gebieten deutlich andere sind. Bei der 
Bewertung wird insbesondere der Art und den Merkmalen der betreffenden Waren 
oder Dienstleistungen, dem Vorhandensein von Eintrittsbarrieren oder 
Verbraucherpräferenzen, deutlichen Unterschieden bei den Marktanteilen der 
Unternehmen zwischen dem betreffenden Gebiet und benachbarten Gebieten sowie 
substanziellen Preisunterschieden Rechnung getragen. 

61. Für die Zwecke von Absatz 1 gilt der Zugang zu einem Markt als nicht beschränkt, 
wenn der Mitgliedstaat die in Anhang III aufgeführten Rechtsvorschriften der Union 
umgesetzt und angewendet hat. 

Kann ein freier Marktzugang nicht auf der Grundlage des ersten Unterabsatzes als 
gegeben angesehen werden, ist nachzuweisen, dass der freie Marktzugang faktisch 
und rechtlich gegeben ist. 

Artikel 28 
Verfahren zur Bestimmung der Anwendbarkeit von Artikel 27 

62. Ist ein Mitgliedstaat oder, falls die Rechtsvorschriften des betreffenden 
Mitgliedstaats diese Möglichkeit vorsehen, eine Vergabestelle der Ansicht, dass auf 
der Grundlage der Kriterien von Artikel 27 Absätze 2 und 3 eine Tätigkeit 
unmittelbar dem Wettbewerb auf Märkten ausgesetzt ist, die keiner 
Zugangsbeschränkung unterliegen, kann er/sie beantragen festzustellen, dass diese 
Richtlinie auf die Auftragsvergabe oder Durchführung von Wettbewerben für die 
Ausübung dieser Tätigkeit keine Anwendung findet. 

Den Anträgen wird eine mit Gründen und Belegen versehene Stellungnahme einer 
für die betreffende Tätigkeit zuständigen unabhängigen nationalen Behörde 
beigefügt. In dieser Stellungnahme sind die Bedingungen für die mögliche 
Anwendbarkeit von Artikel 27 Absatz 1 auf die betreffende Tätigkeit gemäß 
Artikel 27 Absätze 2 und 3 gründlich zu prüfen. 

Der betreffende Mitgliedstaat oder die betreffende Vergabestelle teilt der 
Kommission alle sachdienlichen Informationen mit, insbesondere über Gesetze, 
Verordnungen, Verwaltungsvorschriften oder Vereinbarungen, die die Einhaltung 
der Bedingungen von Artikel 27 Absatz 1 betreffen. 



 

DE 65   DE 

63. Auf der Grundlage des gemäß Absatz 1 eingereichten Antrags kann die Kommission 
mit einem innerhalb der Fristen von Absatz 4 erlassenen Durchführungsbeschluss auf 
der Grundlage der Kriterien von Artikel 27 feststellen, ob eine der in Artikel 5 bis 11 
genannten Tätigkeiten unmittelbar dem Wettbewerb ausgesetzt ist. Diese 
Durchführungsbeschlüsse werden nach dem Beratungsverfahren gemäß Artikel 100 
Absatz 2 erlassen. 

Aufträge, mit denen die Ausübung der betreffenden Tätigkeit ermöglicht werden 
soll, sowie Wettbewerbe, die zur Ausübung einer solchen Tätigkeit ausgerichtet 
werden, unterliegen in folgenden Fällen nicht mehr dieser Richtlinie: 

(a) Die Kommission hat innerhalb der Frist von Absatz 3 den im ersten 
Unterabsatz genannten Durchführungsbeschluss erlassen, mit dem die 
Anwendbarkeit von Artikel 27 Absatz 1 festgestellt wird; 

(b) Die Kommission hat den im ersten Unterabsatz genannten 
Durchführungsbeschluss nicht innerhalb der Frist von Absatz 3 erlassen. 

64. Die in Absatz 2 genannten Durchführungsbeschlüsse werden innerhalb der folgenden 
Fristen erlassen: 

(a) innerhalb von 90 Arbeitstagen, wenn der freie Zugang zu einem bestimmten 
Markt auf der Grundlage von Artikel 27 Absatz 3 erster Unterabsatz als 
gegeben angesehen wird;  

(b) innerhalb von 130 Arbeitstagen in anderen als den unter Buchstabe a 
genannten Fällen. 

Die Fristen beginnen am ersten Arbeitstag nach Eingang des in Absatz 1 genannten 
Antrags oder, bei Unvollständigkeit der mit dem Antrag übermittelten Informationen, 
am Arbeitstag nach Eingang der vollständigen Informationen.  

Die im ersten Unterabsatz genannten Fristen können von der Kommission mit 
Zustimmung des antragstellenden Mitgliedstaats oder der antragstellenden 
Vergabestelle verlängert werden.  

Die Kommission kann verlangen, dass der betreffende Mitgliedstaat oder die 
betreffende Vergabestelle oder die in Absatz 1 genannte unabhängige nationale 
Behörde oder eine andere zuständige nationale Behörde, einschließlich der in 
Artikel 93 genannten Aufsichtsstelle, innerhalb einer angemessenen Frist alle 
erforderlichen Informationen bereitstellen oder übermittelte Informationen ergänzen 
oder erläutern. Im Fall verspäteter oder unvollständiger Antworten werden die im 
ersten Unterabsatz genannten Fristen für die Dauer zwischen dem Ende der im 
Informationsverlangen festgesetzten Frist und dem Eingang der vollständigen und 
korrekten Informationen unterbrochen. 

65. Läuft für eine Tätigkeit in einem Mitgliedstaat bereits ein Verfahren gemäß Absatz 1, 
2 und 3, so gelten Anträge betreffend dieselbe Tätigkeit in demselben Mitgliedstaat, 
die zu einem späteren Zeitpunkt, jedoch vor Ablauf der durch den ersten Antrag 
eröffneten Frist eingehen, nicht als Neuanträge und werden im Rahmen des ersten 
Antrags bearbeitet. 
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66. Die Kommission erlässt einen Durchführungsrechtsakt zur Festlegung der 
Einzelbestimmungen für die Anwendung der Absätze 1 bis 4. Der 
Durchführungsrechtsakt umfasst mindestens: 

(a) die zur Information erfolgende Veröffentlichung des Datums, an dem die in 
Absatz 3 erster Unterabsatz genannte Frist beginnt und endet, gegebenenfalls 
einschließlich Verlängerungen oder Unterbrechungen dieser Fristen gemäß 
Absatz 3; 

(b) die Veröffentlichung der möglichen Anwendbarkeit von Artikel 27 Absatz 1 
gemäß Absatz 2 zweiter Unterabsatz Buchstabe b dieses Artikels; 

(c) Durchführungsbestimmungen über Form, Inhalt und andere Einzelheiten der 
Anträge nach Artikel 1;  

(d) Bestimmungen bezüglich der in Absatz 3 festgelegten Fristen.  

Diese Durchführungsrechtsakte werden nach dem in Artikel 100 Absatz 2 genannten 
Beratungsverfahren angenommen.  

KAPITEL IV 
Allgemeine Grundsätze 

Artikel 29 
Grundsätze der Auftragsvergabe 

Die Vergabestellen behandeln alle Wirtschaftsteilnehmer in gleicher und 
nichtdiskriminierender Weise und handeln transparent und verhältnismäßig.  

Das Vergabeverfahren darf nicht mit der Zielsetzung konzipiert werden, es vom 
Anwendungsbereich dieser Richtlinie auszunehmen oder den Wettbewerb künstlich 
einzuschränken. 

Artikel 30 
Wirtschaftsteilnehmer 

67. Wirtschaftsteilnehmer, die gemäß den Rechtsvorschriften des Mitgliedstaats, in dem 
sie niedergelassen sind, zur Erbringung der betreffenden Leistung berechtigt sind, 
dürfen nicht allein deshalb zurückgewiesen werden, weil sie gemäß den 
Rechtsvorschriften des Mitgliedstaats, in dem der Auftrag vergeben wird, eine 
natürliche oder juristische Person sein müssten. 

Bei Dienstleistungs- und Bauaufträgen sowie bei Lieferaufträgen, die zusätzliche 
Dienstleistungen oder Arbeiten wie Verlegen und Anbringen umfassen, können 
juristische Personen jedoch verpflichtet werden, in ihrem Angebot oder ihrem Antrag 
auf Teilnahme die Namen und die beruflichen Qualifikationen der Personen 
anzugeben, die für die Durchführung des betreffenden Auftrags verantwortlich sind. 
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68. Angebote oder Anträge auf Teilnahme können auch von Gruppen von 
Wirtschaftsteilnehmern eingereicht werden. Vergabestellen legen keine spezifischen 
Bedingungen für die Teilnahme solcher Gruppen an Vergabeverfahren fest, die 
einzelnen Kandidaten nicht vorgeschrieben sind. Die Vergabestellen können nicht 
verlangen, dass nur Gruppen von Wirtschaftsteilnehmern, die eine bestimmte 
Rechtsform haben, ein Angebot oder einen Antrag auf Teilnahme einreichen.  

Die Vergabestellen können besondere Bedingungen für die Ausführung eines 
Auftrags seitens einer Gruppe festlegen, sofern diese Bedingungen durch objektive 
Gründe gerechtfertigt werden und angemessen sind. Insbesondere kann von einer 
Gruppe verlangt werden, dass sie eine bestimmte Rechtsform annimmt, wenn ihr der 
Zuschlag erteilt worden ist, sofern dies für die zufriedenstellende Durchführung des 
Auftrags erforderlich ist. 

Artikel 31 
Vorbehaltene Aufträge 

Die Mitgliedstaaten können das Recht zur Teilnahme an einem Vergabeverfahren geschützten 
Werkstätten und Wirtschaftsteilnehmern, deren Hauptzweck die soziale und berufliche 
Integration behinderter und benachteiligter Arbeitnehmer ist, vorbehalten oder vorsehen, dass 
solche Aufträge im Rahmen von Programmen mit geschützten Beschäftigungsverhältnissen 
durchgeführt werden, sofern mehr als 30 % der Arbeitnehmer dieser Werkstätten, 
Wirtschaftsteilnehmer oder Programme behinderte oder benachteiligte Arbeitnehmer sind. 

Im Aufruf zum Wettbewerb wird auf diesen Artikel Bezug genommen.  

Artikel 32 
Vertraulichkeit 

69. Vergabestellen können Wirtschaftsteilnehmern Anforderungen vorschreiben, die den 
Schutz der Vertraulichkeit von Informationen bezwecken, die diese Vergabestellen 
im Rahmen des Auftragsvergabeverfahrens zur Verfügung stellen, einschließlich 
Informationen, die in Verbindung mit der Verwendung eines Qualifizierungssystems 
zur Verfügung gestellt werden, unabhängig davon, ob dies Gegenstand einer als 
Aufruf zum Wettbewerb dienenden Bekanntmachung über das Bestehen eines 
Qualifizierungssystems war oder nicht. 

70. Unbeschadet der Bestimmungen dieser Richtlinie oder des nationalen Rechts 
betreffend den Zugang zu Informationen und unbeschadet der Verpflichtungen zur 
Bekanntmachung vergebener Aufträge und der Unterrichtung der Bewerber und 
Bieter gemäß den Artikeln 64 und 69 dieser Richtlinie gibt eine Vergabestelle keine 
ihr von den Wirtschaftsteilnehmern übermittelten und von diesen als vertraulich 
eingestuften Informationen weiter, wozu insbesondere technische und 
handelsbezogene Geschäftsgeheimnisse sowie die vertraulichen Aspekte der 
Angebote selbst gehören. 
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Artikel 33 
Vorschriften über Mitteilungen 

71. Außer für den Fall, dass die Verwendung elektronischer Mittel gemäß den 
Artikeln 46, 47, 48, Artikel 49 Absatz 4, Artikel 65 Absatz 2 oder Artikel 67 
obligatorisch vorgeschrieben ist, können die Vergabestellen für alle Mitteilungen und 
für den gesamten Informationsaustausch zwischen folgenden 
Kommunikationsmitteln wählen: 

(a) elektronische Mittel im Sinne der Absätze 3, 4 und 5; 

(b) Post oder Fax; 

(c) Telefon in den in Absatz 6 genannten Fällen und Umständen;  

(d) eine Kombination dieser Mittel.  

Die Mitgliedstaaten können auch in anderen als den in den Artikeln 46, 47 und 48 
sowie in Artikel 49 Absatz 4, Artikel 65 Absatz 2 oder Artikel 67 genannten Fällen 
die Verwendung elektronischer Kommunikationsmittel verbindlich vorschreiben.  

72. Die gewählten Kommunikationsmittel müssen allgemein verfügbar sein und dürfen 
nicht dazu führen, dass der Zugang der Wirtschaftsteilnehmer zum 
Auftragsvergabeverfahren beschränkt wird. 

Bei allen Mitteilungen, dem Austausch und der Speicherung von Informationen 
müssen die Vergabestellen die Integrität der Daten und die Vertraulichkeit der 
Angebote und der Anträge auf Teilnahme gewährleisten. Sie überprüfen den Inhalt 
der Angebote und der Anträge auf Teilnahme erst nach Ablauf der Frist für ihre 
Einreichung. 

73. Die für die elektronische Übermittlung zu verwendenden Mittel und ihre technischen 
Merkmale dürfen keinen diskriminierenden Charakter haben und müssen allgemein 
zugänglich sowie mit den allgemein verbreiteten Erzeugnissen der Informations- und 
Kommunikationstechnik kompatibel sein und dürfen den Zugang der 
Wirtschaftsteilnehmer zum Vergabeverfahren nicht einschränken. Die technischen 
Einzelheiten und Merkmale der Vorrichtungen für den elektronischen Empfang, bei 
denen davon ausgegangen wird, dass sie Unterabsatz 1 dieses Absatzes genügen, 
sind in Anhang IV dargelegt. 

Die Kommission wird befugt, gemäß Artikel 98 delegierte Rechtsakte im Hinblick 
auf die Änderung der technischen Einzelheiten und Merkmale in Anhang IV zu 
erlassen, wenn es technische Entwicklungen oder Verwaltungsgründe gebieten. 

Um die Interoperabilität technischer Formate sowie der Standards für die Verfahren 
und Mitteilungen vor allem auch im grenzübergreifenden Zusammenhang zu 
gewährleisten, wird die Kommission befugt, gemäß Artikel 98 delegierte Rechtsakte 
im Hinblick auf die obligatorische Verwendung bestimmter technischer Standards zu 
erlassen, zumindest was die elektronische Einreichung von Unterlagen, elektronische 
Kataloge und Mittel für die elektronische Authentifizierung betrifft. 
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74. Vergabestellen können erforderlichenfalls die Verwendung von Instrumenten 
vorschreiben, die nicht allgemein verfügbar sind, sofern sie alternative Zugangsmittel 
anbieten. 

In allen nachfolgend genannten Situationen wird als gegeben angenommen, dass 
Vergabestellen geeignete alternative Zugangsmittel anbieten: 

(a) Sie bieten ab dem Datum der Veröffentlichung der Bekanntmachung gemäß 
Anhang IX oder ab dem Versanddatum des Aufrufs zur Bestätigung des 
Interesses einen uneingeschränkten und vollständigen Zugang anhand 
elektronischer Mittel zu diesen Instrumenten an. Der Text der 
Bekanntmachung oder des Aufrufs zur Bestätigung des Interesses muss die 
Internet-Adresse, über die diese Instrumente zugänglich sind, enthalten. 

(b) Sie gewährleisten, dass Bieter, die in einem anderen Mitgliedstaat als die 
Vergabestelle niedergelassen sind, Zugang zum Auftragsvergabeverfahren 
mittels provisorischer Token haben, die online ohne Zusatzkosten zur 
Verfügung gestellt werden. 

(c) Sie unterstützen einen alternativen Kanal für die elektronische Einreichung von 
Angeboten. 

75. Für die Vorrichtungen zur elektronischen Übermittlung und für den elektronischen 
Eingang von Angeboten sowie für die Vorrichtungen für den elektronischen Eingang 
der Anträge auf Teilnahme gelten die folgenden Bestimmungen: 

(a) Die Informationen über die Spezifikationen, die für die elektronische 
Übermittlung der Angebote und Anträge auf Teilnahme erforderlich sind, 
einschließlich der Verschlüsselung und Zeitstempelung, müssen den 
interessierten Parteien zugänglich sein. 

(b) Die Vorrichtungen, Authentifizierungsmethoden und elektronischen Signaturen 
müssen den Anforderungen von Anhang IV genügen. 

(c) Die Vergabestellen legen das für die elektronischen Kommunikationsmittel in 
den verschiedenen Phasen des jeweiligen Auftragsvergabeverfahrens 
erforderliche Sicherheitsniveau fest. Dieses Niveau muss im Verhältnis zu den 
verbundenen Risiken stehen. 

(d) Für den Fall, dass fortgeschrittene elektronische Signaturen im Sinne der 
Richtlinie 1999/93/EG42 erforderlich sind, akzeptieren die Vergabestellen – 
solange die Signatur gültig ist – Signaturen, die sich auf ein qualifiziertes 
elektronisches Zertifikat stützen, das in der Vertrauensliste des 
Kommissionsbeschlusses 2009/767/EG43 genannt wird und mit oder ohne 
sichere Signaturerstellungseinheit erstellt wird, sofern die folgenden 
Bedingungen eingehalten werden: 

                                                 
42 Richtlinie 1999/93/EG des Europäischen Parlaments und des Rates vom 13. Dezember 1999 über 

gemeinschaftliche Rahmenbedingungen für elektronische Signaturen, ABl. L 13 vom 19.1.2000, S. 12. 
43 ABl. L 274 vom 20.10.2009, S. 36. 
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(a) Sie müssen das geforderte Format der fortgeschrittenen Signatur auf der 
Grundlage der im Kommissionsbeschluss 2011/130/EU44 festgelegten 
Formate festlegen und die erforderlichen Maßnahmen treffen, um diese 
Formate technisch bearbeiten zu können. 

(b) Wird ein Angebot mit einem in der Vertrauensliste registrierten 
qualifizierten Zertifikat unterzeichnet, dürfen sie keine zusätzlichen 
Anforderungen festschreiben, die die Bieter an der Verwendung dieser 
Signaturen hindern. 

76. Die nachfolgenden Bestimmungen gelten für die Übermittlung der Anträge auf 
Teilnahme: 

(a) Anträge auf Teilnahme am Vergabeverfahren können schriftlich oder 
telefonisch gestellt werden. In letzterem Fall sind diese vor Ablauf der Frist für 
den Eingang der Anträge schriftlich zu bestätigen. 

(b) Vergabestellen können verlangen, dass per Fax gestellte Anträge auf 
Teilnahme per Post oder auf elektronischem Wege bestätigt werden, sofern 
dies für das Vorliegen eines gesetzlich gültigen Nachweises erforderlich ist.  

Für die Zwecke von Buchstabe b präzisiert die Vergabestelle in der als Aufruf zum 
Wettbewerb dienenden Bekanntmachung oder in der Aufforderung zur 
Interessensbestätigung, dass per Fax gestellte Anträge auf Teilnahme per Post oder 
auf elektronischem Wege zu bestätigen sind; auch legt sie die Frist für die 
Übermittlung einer solchen Bestätigung fest. 

77. Vergabestellen können die elektronisch verarbeiteten Daten für öffentliche 
Beschaffungsverfahren verwenden, um Fehler in jedem Stadium durch Entwicklung 
geeigneter Instrumente zu verhindern, zu ermitteln und zu berichtigen.  

Artikel 34 
Allgemeine Verpflichtung zur Nutzung elektronischer Kommunikationsmittel 

Die Mitgliedstaaten sorgen dafür, dass spätestens zwei Jahre nach dem in Artikel 101 
Absatz 1 genannten Zeitpunkt sämtliche nach dieser Richtlinie durchgeführten 
Auftragsvergabeverfahren unter Anwendung elektronischer Kommunikationsmittel, 
insbesondere der elektronischen Einreichung von Unterlagen, gemäß den Anforderungen 
dieses Artikels durchgeführt werden. 

Diese Verpflichtung gilt nicht, wenn die Nutzung elektronischer Mittel besondere Instrumente 
oder Dateiformate erfordern würde, die nicht in allen Mitgliedstaaten im Sinne von Absatz 3 
allgemein verfügbar sind. Es obliegt den Vergabestellen, die andere Kommunikationsmittel 
für die Einreichung von Angeboten verwenden, in den Auftragsunterlagen nachzuweisen, 
dass die Nutzung elektronischer Mittel aufgrund der speziellen Art der mit den 
Wirtschaftsteilnehmern auszutauschenden Informationen besondere Instrumente oder 
Dateiformate erfordern würde, die nicht in allen Mitgliedstaaten allgemein verfügbar sind. 

                                                 
44 ABl. L 53 vom 26.2.2011, S. 66. 
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In den folgenden Fällen gelten legitime Gründe dafür als gegeben, dass die öffentlichen 
Auftraggeber keine elektronischen Kommunikationsmittel für das Einreichungsverfahren zu 
verlangen: 

(a) Die Beschreibung der technischen Spezifikationen kann aufgrund der besonderen Art 
der Auftragsvergabe nicht unter Verwendung von Dateiformaten geliefert werden, 
die von allgemein verbreiteten Anwendungen unterstützt werden. 

(b) Die Anwendungen, die Dateiformate unterstützen, die sich für die Beschreibung der 
technischen Spezifikationen eignen, sind durch Lizenzen geschützt und können nicht 
für das Herunterladen oder einen Fernzugang seitens der Vergabestelle zur 
Verfügung gestellt werden. 

(c) Die Anwendungen, die Dateiformate unterstützen, die sich für die Beschreibung der 
technischen Spezifikationen eignen, verwenden Dateiformate, die nicht mittels 
anderer offener oder herunterladbarer Anwendungen gehandhabt werden können. 

Artikel 35 
Nomenklaturen 

78. Etwaige Verweise auf Nomenklaturen im Zusammenhang mit der öffentlichen 
Auftragsvergabe haben unter Zugrundelegung des „Gemeinsamen Vokabulars für 
öffentliche Aufträge“ zu erfolgen, das mit der Verordnung (EG) Nr. 2195/200245 
angenommen wurde. 

79. Die Kommission wird befugt, gemäß Artikel 98 delegierte Rechtsakte im Hinblick 
auf die Änderung der in den Anhängen II und XVI genannten Referenznummern zu 
erlassen, wenn Änderungen in der CPV-Nomenklatur in diese Richtlinie 
aufzunehmen sind und sie keine Änderung des Anwendungsbereichs dieser 
Richtlinie bewirken. 

Artikel 36 
Interessenkonflikte 

80. Die Mitgliedstaaten erlassen bezüglich der öffentlichen Auftraggeber im Sinne von 
Artikel 2 Nummer 1 Bestimmungen, um Interessenkonflikte, die sich bei der 
Durchführung von dieser Richtlinie unterliegenden Auftragsvergabeverfahren 
ergeben, wirksam zu verhindern, zu ermitteln und unmittelbar zu beheben, 
einschließlich bei der Planung und Vorbereitung des Verfahrens, der Erstellung der 
Auftragsunterlagen, der Auswahl der Bewerber und Bieter sowie dem Zuschlag für 
den Auftrag, um Wettbewerbsverzerrungen zu verhindern und die Gleichbehandlung 
aller Bieter zu gewährleisten. 

Der Begriff „Interessenkonflikt“ deckt zumindest alle Situationen ab, in denen die in 
Absatz 2 genannten Kategorien von Personen direkt oder indirekt ein privates 
Interesse am Ergebnis des Auftragsvergabeverfahrens haben, von dem man 

                                                 
45 ABl. L 340 vom 16.12.2002, S. 1. 
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annehmen könnte, dass es die unparteiische und objektive Ausführung ihrer 
Aufgaben beeinträchtigt.  

Für die Zwecke dieses Artikels bezeichnet der Ausdruck „private Interessen“ 
sämtliche aus familiären, gefühlsmäßigen, wirtschaftlichen, politischen oder anderen 
Gründen mit den Bewerbern oder Bietern geteilten Interessen, einschließlich 
kollidierender beruflicher Interessen. 

81. Die in Absatz 1 genannten Bestimmungen gelten für Interessenkonflikte, die 
zumindest folgende Kategorien von Personen umfassen: 

(a) Personalmitglieder des öffentlichen Auftraggebers, der 
Beschaffungsdienstleister oder Personalmitglieder anderer Dienstleister, die an 
der Durchführung des Auftragsvergabeverfahrens beteiligt sind;  

(b) den Vorsitzenden des öffentlichen Auftraggebers und Mitglieder der 
Beschlussfassungsorgane des Auftraggebers, die – ohne unbedingt an der 
Durchführung des Auftragsvergabeverfahrens beteiligt zu sein – das Ergebnis 
dieses Verfahrens beeinflussen können. 

82. Die Mitgliedstaaten sorgen insbesondere dafür, 

(a) dass die in Absatz 2 Buchstabe a genannten Personalmitglieder gehalten sind, 
eventuelle Interessenkonflikte in Bezug auf die Bewerber oder Bieter so bald 
wie möglich nach Kenntnisnahme solcher Konflikte offen zu legen, um es dem 
öffentlichen Auftraggeber zu ermöglichen, Abhilfemaßnahmen zu ergreifen;  

(b) dass die Bewerber und Bieter gehalten sind, zu Beginn des 
Auftragsvergabeverfahrens eine Erklärung zur Existenz eventuell bestehender 
privilegierter Beziehungen zu den in Absatz 2 Buchstabe b genannten Personen 
abzugeben, die zu Interessenkonflikten dieser Personen führen könnten. Der 
öffentliche Auftraggeber legt in dem nach Artikel 94 zu erstellenden 
Einzelbericht dar, ob ein Bewerber oder Bieter eine Erklärung abgegeben hat. 

Im Falle eines Interessenkonflikts ergreift der öffentliche Auftraggeber angemessene 
Maßnahmen. Dazu zählen die Ablehnung des betreffenden Personalmitglieds als 
Mitarbeiter am jeweiligen Auftragsvergabeverfahren oder eine Neuzuweisung der 
Pflichten und Aufgaben des Personalmitglieds. Kann ein Interessenkonflikt nicht 
anderweitig wirksam behoben werden, wird der Bewerber oder Bieter vom 
Verfahren ausgeschlossen. 

Im Falle privilegierter Beziehungen unterrichtet der öffentliche Auftraggeber 
unmittelbar die in Artikel 93 genannte Aufsichtsstelle und ergreift angemessene 
Maßnahmen, um einen ungebührlichen Einfluss auf das Vergabeverfahren zu 
vermeiden und die Gleichbehandlung von Bewerbern und Bietern zu gewährleisten. 
Kann der Interessenkonflikt nicht anderweitig wirksam behoben werden, wird der 
Bewerber oder Bieter vom Verfahren ausgeschlossen.  

83. Sämtliche im Sinne dieses Artikels ergriffenen Maßnahmen sind im Einzelbericht 
nach Artikel 94 zu dokumentieren. 
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Artikel 37 
Rechtswidriges Verhalten  

Die Bewerber müssen zu Beginn des Verfahrens eine ehrenwörtliche Erklärung abgeben, dass 
sie Folgendes unterlassen haben und unterlassen werden: 

(a) ungebührliche Einflussnahme auf den Entscheidungsprozess der Vergabestelle oder 
Erlangung vertraulicher Informationen, durch die sie ungebührliche Vorteile beim 
Auftragsvergabeverfahren erlangen könnten; 

(b) Vereinbarungen mit anderen Bewerbern und Bietern im Hinblick auf eine 
Wettbewerbsverzerrung;  

(c) willentliche Übermittlung irreführender Informationen, die die Entscheidungen über 
Ausschluss, Auswahl oder Auftragszuschlag erheblich beeinflussen könnten.  
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TITEL II 
VORSCHRIFTEN ÜBER AUFTRÄGE 

KAPITEL I 
Verfahren 

Artikel 38  
Bedingungen betreffend das Übereinkommen über das öffentliche Beschaffungswesen und 

andere internationale Übereinkommen 

84. Sofern durch die Anhänge III, IV und V sowie die Allgemeinen Anmerkungen zum 
Anhang 1 der Europäischen Union zum Übereinkommen über das öffentliche 
Beschaffungswesen sowie die anderen internationalen für die Union 
rechtsverbindlichen Übereinkommen gemäß dem Verzeichnis in Anhang V dieser 
Richtlinie abgedeckt, gewähren die Vergabestellen im Sinne von Artikel 4 Absatz 3 
Buchstabe a für Bauleistungen, Lieferungen oder Dienstleistungen sowie den 
Wirtschaftsteilnehmern aus den Unterzeichnerstaaten dieser Übereinkommen keine 
schlechtere Behandlung als für Bauleistungen, Lieferungen oder Dienstleistungen 
sowie Wirtschaftsteilnehmern aus der Europäischen Union. Durch die Anwendung 
dieser Richtlinie auf Wirtschaftsteilnehmer aus den Unterzeichnerstaaten dieser 
Übereinkommen genügen die Vergabestellen diesen Übereinkommen. 

85. Die Kommission wird befugt, delegierte Rechtsakte gemäß Artikel 98 zu erlassen, 
um das Verzeichnis in Anhang V erforderlichenfalls mittels des Abschlusses neuer 
internationaler Übereinkommen oder der Änderung bestehender internationaler 
Übereinkommen zu ändern. 

Artikel 39 
Wahl der Verfahren 

86. Bei der Vergabe von Bau-, Liefer- oder Dienstleistungsaufträgen wenden die 
Vergabestellen die an diese Richtlinie angepassten Verfahren an, sofern unbeschadet 
Artikel 42 ein Aufruf zum Wettbewerb im Sinne dieser Richtlinie veröffentlicht 
wurde. 

Die Mitgliedstaaten schreiben vor, dass Vergabestellen offene oder nichtoffene 
Verfahren sowie Verhandlungsverfahren mit vorherigem Aufruf zum Wettbewerb im 
Sinne dieser Richtlinie anwenden können.  

87. Der Aufruf zum Wettbewerb kann wie folgt erfolgen: 

(a) mittels einer regelmäßigen nicht verbindlichen Bekanntmachung gemäß 
Artikel 61, sofern der Auftrag in einem nichtoffenen Verfahren oder im 
Verhandlungsverfahren vergeben wird; 
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(b) mittels einer Bekanntmachung in Bezug auf das Bestehen eines 
Qualifizierungssystems im Sinne von Artikel 62, sofern der Auftrag in einem 
nichtoffenen Verfahren oder im Verhandlungsverfahren oder durch eine 
Innovationspartnerschaft vergeben wird; 

(c) mittels einer Auftragsbekanntmachung gemäß Artikel 63. 

In dem in Buchstabe a genannten Fall werden Wirtschaftsteilnehmer, die ihr 
Interesse infolge der Veröffentlichung der regelmäßigen nicht verbindlichen 
Bekanntmachung bekundet haben, aufgefordert, ihr Interesse schriftlich mittels 
einer Aufforderung zur Interessensbestätigung gemäß Artikel 68 zu bestätigen.. 

88. Die Mitgliedstaaten können vorschreiben, dass Vergabestellen auf ein 
Verhandlungsverfahren ohne vorherigem Aufruf zum Wettbewerb nur in den Fällen 
und unter den Umständen, die in Artikel 42 ausdrücklich genannt sind, zurückgreifen 
können.  

Artikel 40 
Offenes Verfahren 

89. Bei einem offenen Verfahren können alle interessierten Wirtschaftsteilnehmer ein 
Angebot infolge eines Aufrufs zum Wettbewerb abgeben. 

Die Frist für den Eingang der Angebote beträgt mindestens 40 Tage, gerechnet ab 
dem Tag der Absendung der Auftragsbekanntmachung. 

Dem Angebot beizufügen sind die geforderten Informationen für eine qualitative 
Auswahl. 

90. Haben die Vergabestellen eine regelmäßige nicht verbindliche Bekanntmachung 
veröffentlicht, die nicht als Mittel für einen Aufruf zum Wettbewerb verwendet wird, 
kann die Frist für den Eingang der Angebote nach Absatz 1 Unterabsatz 2 dieses 
Artikels auf 20 Tage verkürzt werden, sofern beide der nachfolgend genannten 
Bedingungen erfüllt sind:  

(a) die regelmäßige nicht verbindliche Bekanntmachung enthielt zusätzlich zu den 
in Anhang VI Teil A Abschnitt I geforderten Informationen alle nach 
Anhang VI Teil A Abschnitt II geforderten Informationen, soweit letztere zum 
Zeitpunkt der Veröffentlichung der regelmäßigen nicht verbindlichen 
Bekanntmachung vorlagen; 

(b) die regelmäßige nicht verbindliche Bekanntmachung wurde zwischen 45 Tagen 
und 12 Monaten vor dem Tag der Absendung der Auftragsbekanntmachung 
übermittelt. 

91. Für den Fall, dass eine von den Vergabestellen gebührlich belegte Dringlichkeit die 
Einhaltung der Frist gemäß Absatz 1 Unterabsatz 2 unmöglich macht, können sie 
eine Frist festlegen, die 20 Tage nach dem Termin der Übermittlung der 
Auftragsbekanntmachung nicht unterschreiten darf. 
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92. Die Vergabestelle kann die Frist für den Eingang der Angebote gemäß Absatz 1 
Unterabsatz 2 um fünf Tage verkürzen, wenn sie die elektronische Übermittlung der 
Angebote gemäß Artikel 33 Absätze 3, 4 und 5 akzeptiert. 

Artikel 41 
Nichtoffenes Verfahren 

93. Bei nichtoffenen Verfahren können die Wirtschaftsteilnehmer einen Teilnahmeantrag 
infolge eines Aufrufs zum Wettbewerb übermitteln, indem sie die geforderten 
Informationen für eine qualitative Auswahl beifügen. 

Die Mindestfrist für den Erhalt der Teilnahmeanfragen wird grundsätzlich auf nicht 
weniger als 30 Tage ab dem Datum der Übermittlung der Auftragsbekanntmachung 
oder der Aufforderung zur Interessensbestätigung festgelegt und darf auf keinen Fall 
weniger als 15 Tage betragen. 

94. Lediglich jene Wirtschaftsteilnehmer, die von der Vergabestelle infolge der 
Bewertung der geforderten Informationen dazu aufgefordert werden, können ein 
Angebot übermitteln. Die Vergabestellen können die Zahl geeigneter Bewerber, die 
zur Teilnahme am Verfahren aufgefordert werden, gemäß Artikel 72 Absatz 2 
begrenzen.  

Die Frist für den Eingang von Angeboten kann im gegenseitigen Einvernehmen 
zwischen der Vergabestelle und den ausgewählten Bewerbern festgelegt werden, 
vorausgesetzt, dass allen Bewerbern dieselbe Frist für die Erstellung und Einreichung 
der Angebote eingeräumt wird. 

Ist eine einvernehmliche Festlegung der Frist für den Erhalt der Angebote nicht 
möglich, setzt die Vergabestelle eine Frist fest, die grundsätzlich mindestens 10 Tage 
ab dem Absendedatum der Aufforderung zur Angebotsabgabe beträgt. 

Artikel 42 
Verhandlungsverfahren mit vorherigem Aufruf zum Wettbewerb 

95. Bei Verhandlungsverfahren mit vorherigem Aufruf zum Wettbewerb können die 
Wirtschaftsteilnehmer einen Teilnahmeantrag infolge eines Aufrufs zum Wettbewerb 
übermitteln, indem sie die geforderten Informationen für eine qualitative Auswahl 
beifügen. 

Die Mindestfrist für den Erhalt der Teilnahmeanfragen wird grundsätzlich auf nicht 
weniger als 30 Tage ab dem Datum der Übermittlung der Auftragsbekanntmachung 
oder für den Fall, dass eine regelmäßige nicht verbindliche Bekanntmachung als 
Mittel für den Aufruf zum Wettbewerb verwendet wird, der Aufforderung zur 
Interessensbestätigung festgelegt und darf auf keinen Fall weniger als 15 Tage 
betragen. 

96. Lediglich jene Wirtschaftsteilnehmer, die von der Vergabestelle infolge ihrer 
Bewertung der geforderten Informationen dazu aufgefordert werden, können an den 
Verhandlungen teilnehmen. Die Vergabestellen können die Zahl geeigneter 
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Bewerber, die zur Teilnahme am Verfahren aufgefordert werden, gemäß Artikel 72 
Absatz 2 begrenzen. 

Die Frist für den Eingang von Angeboten kann im gegenseitigen Einvernehmen 
zwischen der Vergabestelle und den ausgewählten Bewerbern festgelegt werden, 
vorausgesetzt, dass allen Bewerbern dieselbe Frist für die Erstellung und Einreichung 
der Angebote eingeräumt wird. 

Ist eine einvernehmliche Festlegung der Frist für den Erhalt der Angebote nicht 
möglich, setzt die Vergabestelle eine Frist fest, die grundsätzlich mindestens 10 Tage 
ab dem Absendedatum der Aufforderung zur Angebotsabgabe beträgt. 

Artikel 43 
Innovationspartnerschaft 

97. Die Mitgliedstaaten schreiben vor, dass die Vergabestellen 
Innovationspartnerschaften im Sinne dieser Richtlinie anwenden können. Die 
Mitgliedstaaten können beschließen, Innovationspartnerschaften nicht in ihr 
einzelstaatliches Recht umzusetzen oder sie auf bestimmte Arten der 
Auftragsvergabe zu beschränken. 

Bei Innovationspartnerschaften kann ein Wirtschaftsteilnehmer infolge eines Aufrufs 
zum Wettbewerb gemäß Artikel 39 Absatz 2 Buchstaben b und c einen Antrag auf 
Teilnahme einreichen, um eine strukturierte Partnerschaft für die Entwicklung und 
den anschließenden Erwerb eines innovativen Produkts, von Bauleistungen oder 
Dienstleistungen unter der Voraussetzung zu etablieren, dass das vereinbarte 
Leistungs- und Kostenniveau eingehalten wird. 

98. Die Partnerschaft wird entsprechend dem Forschungs- und Innovationsprozess in 
aufeinander folgenden Phasen strukturiert und kann bis zur Herstellung der zu 
liefernden Güter oder bis zur Erbringung der Dienstleistungen reichen.. Darin 
festgelegt werden die vom Partner zu erreichenden Zwischenziele sowie die Zahlung 
der Vergütung in angemessenen Tranchen. Auf der Grundlage dieser Ziele kann die 
Vergabestelle am Ende jeder Phase darüber befinden, ob sie die Partnerschaft 
beendet und ein neues Vergabeverfahren für die übrigen Phasen einleitet, sofern sie 
die entsprechenden Rechte an geistigem Eigentum erworben hat.  

99. Der Auftrag wird gemäß den Regeln eines Verhandlungsverfahrens mit vorherigem 
Aufruf zum Wettbewerb im Sinne von Artikel 42 vergeben.  

Bei der Auswahl der Bewerber achten die Vergabestellen insbesondere auf Kriterien, 
die die Fähigkeiten und Erfahrungen des Bieters auf dem Gebiet der Forschung und 
Entwicklung sowie die Ausarbeitung innovativer Lösungen betreffen. Die 
Vergabestellen können die Zahl geeigneter Bewerber, die zur Teilnahme am 
Verfahren aufgefordert werden, gemäß Artikel 72 Absatz 2 begrenzen. 

Lediglich jene Wirtschaftsteilnehmer, die von der Vergabestelle infolge ihrer 
Bewertung der angeforderten Informationen eine Aufforderung erhalten haben, 
können Forschungs- und Innovationsprojekte einreichen, die auf die Abdeckung der 
von der Vergabestelle genannten Bedürfnisse abzielen, die von den bereits 
vorhandenen Lösungen nicht erfüllt werden können. Der Zuschlag erfolgt allein nach 
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dem Kriterium des wirtschaftlich günstigsten Angebots im Sinne von Artikel 76 
Absatz 1 Buchstabe a. 

100. Die Struktur der Partnerschaft und insbesondere die Dauer und der Wert der 
einzelnen Phasen müssen dem Innovationsgrad der vorgeschlagenen Lösung und der 
Abfolge der Forschungs- und Innovationstätigkeiten, die für die Entwicklung einer 
auf dem Markt noch nicht vorhandenen innovativen Lösung erforderlich sind, 
Rechnung tragen. Der Wert und die Dauer eines Auftrags für den Erwerb der 
entsprechenden Lieferungen, Dienst- oder Bauleistungen hat sich innerhalb 
angemessener Grenzen zu bewegen, wobei die Abdeckung der Kosten, einschließlich 
jener, die für die Entwicklung einer innovativen Lösung angefallen sind, und das 
Erfordernis der Erzielung eines angemessenen Gewinns zu berücksichtigen sind. 

Die Vergabestellen dürfen Innovationspartnerschaften nicht in einer Weise 
anwenden, durch die der Wettbewerb behindert, eingeschränkt oder verfälscht wird. 

Artikel 44 
Anwendung des Verhandlungsverfahrens ohne vorherigen Aufruf zum Wettbewerb 

Die Vergabestellen können ein Verhandlungsverfahren ohne vorherigem Aufruf zum 
Wettbewerb in den folgenden Fällen anwenden: 

(a) wenn aufgrund eines Verhandlungsverfahrens mit vorherigem Aufruf zum 
Wettbewerb keine oder keine geeigneten Angebote oder Teilnahmeanträge 
eingegangen sind, sofern die ursprünglichen Auftragsbedingungen nicht grundlegend 
geändert werden; 

(b) wenn ein Auftrag rein dem Zweck der Forschung, von Experimenten, Studien oder 
Entwicklung dient und nicht dem Zweck der Gewinnsicherung oder der Abdeckung 
von Forschungs- und Entwicklungskosten und sofern der Zuschlag dem Zuschlag für 
Folgeaufträge nicht abträglich ist, die insbesondere diesen Zwecken dienen; 

(c) sofern das Ziel der Auftragsvergabe die Schaffung oder der Erwerb eines 
Kunstwerks ist; 

(d) wenn die Bauleistungen, Lieferungen oder Dienstleistungen aus einem der folgenden 
Gründe nur von einem bestimmten Wirtschaftsteilnehmer erbracht bzw. bereitgestellt 
werden können:  

i) nicht vorhandener Wettbewerb aus technischen Gründen; 

ii) Schutz von Patenten, Urheberrechten und anderen Rechten an geistigem 
Eigentum; 

iii) Schutz sonstiger ausschließlicher Rechte. 

Diese Ausnahme gilt nur dann, wenn es keine vernünftige Alternative oder 
Ersatzlösung gibt und der mangelnde Wettbewerb nicht das Ergebnis einer 
künstlichen Einschränkung der Auftragsvergabeparameter ist; 
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(e) soweit dies unbedingt erforderlich ist, wenn äußerst dringende Gründe im 
Zusammenhang mit Ereignissen höherer Gewalt es nicht zulassen, die Fristen 
einzuhalten, die für die offenen, die nichtoffenen oder die Verhandlungsverfahren 
mit vorherigem Aufruf zum Wettbewerb vorgeschrieben sind. Die angeführten 
Umstände zur Begründung der äußersten Dringlichkeit dürfen auf keinen Fall den 
Vergabestellen zuzuschreiben sein; 

(f) wenn im Fall von Lieferaufträgen bei zusätzlichen Lieferungen des ursprünglichen 
Unternehmers, die entweder zur teilweisen Erneuerung von gelieferten 
marktüblichen Waren oder Einrichtungen oder zur Erweiterung von Lieferungen 
oder bestehenden Einrichtungen bestimmt sind, ein Wechsel des Unternehmers dazu 
führen würde, dass die Vergabestelle Waren mit unterschiedlichen technischen 
Merkmalen kaufen müsste und dies eine technische Unvereinbarkeit oder 
unverhältnismäßige technische Schwierigkeiten bei Gebrauch und Wartung mit sich 
bringen würde; 

(g) bei neuen Bau- oder Dienstleistungen, die in der Wiederholung gleichartiger Bau- 
oder Dienstleistungen bestehen, die durch dieselben Vergabestellen an den 
Wirtschaftsteilnehmer vergeben werden, der den ursprünglichen Auftrag erhalten 
hat, sofern sie einem Grundprojekt entsprechen und dieses Projekt Gegenstand des 
ursprünglichen Auftrags war, der nach einem Verfahren im Sinne von Artikel 39 
Absatz 1vergeben wurde;  

(h) wenn es sich bei auf einer Warenbörse oder anderen vergleichbaren Märkten wie 
Strombörsen notierte und gekaufte Lieferungen handelt; 

(i) bei Gelegenheitsbeschaffungen, bei denen es möglich ist, Lieferungen zu beschaffen, 
indem eine besonders vorteilhafte Gelegenheit genutzt wird, die nur kurzfristig 
besteht und bei der ein Preis erheblich unter den üblichen Marktpreisen liegt; 

(j) bei der Beschaffung von Lieferungen zu besonders günstigen Bedingungen von 
einem Lieferanten, der seine Geschäftstätigkeit endgültig aufgibt, oder bei 
Konkursverwaltern in einem Insolvenzverfahren, Vergleichen mit Gläubigern oder 
ähnlichen im einzelstaatlichen Recht vorgesehenen Verfahren; 

(k) wenn der Dienstleistungsauftrag im Anschluss an einen gemäß dieser Richtlinie 
durchgeführten Wettbewerb nach den einschlägigen Bestimmungen an den Gewinner 
oder einen der Gewinner dieses Verfahrens vergeben wird; im letzten Fall sind alle 
Gewinner zur Teilnahme an Verhandlungen einzuladen. 

Für die Zwecke von Buchstabe a gilt ein Angebot nicht als geeignet, sofern 

(a) es unregelmäßig oder inakzeptabel ist, und 

(b) es völlig irrelevant für den Auftrag ist und die in den Auftragsunterlagen genannten 
Bedürfnisse der Vergabestelle nicht decken kann. 

Insbesondere sind Angebote als unregelmäßig anzusehen, wenn sie den Auftragsunterlagen 
nicht entsprechen oder wenn die angebotenen Preise von den üblichen Wettbewerbskräften 
abgeschirmt werden. 

Insbesondere in den folgenden Fällen sind die Angebote als inakzeptabel anzusehen:  



 

DE 80   DE 

(a) sie sind zu spät eingegangen;  

(b) sie wurden von Bietern ohne die erforderlichen Qualifikationen eingereicht; 

(c) ihr Preis übersteigt das Budget der Vergabestelle, so wie es vor der Lancierung des 
Vergabeverfahrens festgelegt worden war; die vorherige Festlegung des Budgets ist 
schriftlich zu dokumentieren;  

(d) die Angebote wurden im Sinne von Artikel 79 als ungewöhnlich niedrig befunden. 

Für die Zwecke von Absatz 1 Buchstabe g dieses Artikels sind im Grundprojekt der Umfang 
möglicher zusätzlicher Bauarbeiten oder Dienstleistungen sowie die Bedingungen, unter 
denen sie vergeben werden, anzugeben. Die Möglichkeit der Anwendung dieses Verfahrens 
ist bereits bei der Ausschreibung für das erste Vorhaben anzugeben; der für die Fortführung 
der Bau- oder Dienstleistungen in Aussicht genommene Gesamtauftragswert wird von den 
Vergabestellen bei der Anwendung der Artikel 12und 13 berücksichtigt. 

KAPITEL II 
Methoden und Instrumente für die elektronische Auftragsvergabe 

und für Sammelbeschaffungen 

Artikel 45 
Rahmenvereinbarungen 

101. Die Vergabestellen können Rahmenvereinbarungen abschließen, sofern sie die in 
dieser Richtlinie genannten Verfahren anwenden. 

Bei einer Rahmenvereinbarung handelt es sich um eine Vereinbarung zwischen einer 
oder mehreren Vergabestellen und einem oder mehreren Wirtschaftsteilnehmern, die 
dazu dient, die Bedingungen für die Aufträge, die im Laufe eines bestimmten 
Zeitraums vergeben werden sollen, festzulegen, insbesondere in Bezug auf den Preis 
und gegebenenfalls die in Aussicht genommenen Mengen. 

Mit Ausnahme angemessen begründeter Sonderfälle, in denen dies insbesondere 
aufgrund des Gegenstands der Rahmenvereinbarung gerechtfertigt werden kann, 
beträgt die Laufzeit der Rahmenvereinbarung maximal vier Jahre. 

102. Aufträge, die auf einer Rahmenvereinbarung beruhen, werden nach den in diesem 
Absatz und in den Absätzen 3 und 4 beschriebenen Verfahren vergeben.  

Diese Verfahren dürfen nur zwischen jenen Vergabestellen angewandt werden, die 
zu diesem Zweck im Aufruf zum Wettbewerb oder in der Aufforderung zur 
Interessensbestätigung klar genannt werden, oder wenn eine Bekanntmachung in 
Bezug auf das Bestehen eines Qualifizierungssystems als Aufruf zum Wettbewerb 
verwendet wird, in der Aufforderung zur Angebotsabgabe und jenen 
Wirtschaftsteilnehmern, die ursprünglich Vertragspartei der Rahmenvereinbarung 
waren.  
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Bei auf einer Rahmenvereinbarung beruhenden Aufträgen dürfen keinesfalls 
substanzielle Änderungen an den Bedingungen dieser Rahmenvereinbarung 
vorgenommen werden; dies ist insbesondere für den in Absatz 3 genannten Fall zu 
beachten.  

Die Vergabestellen wenden das Instrument der Rahmenvereinbarung nicht 
missbräuchlich oder in einer Weise an, durch die der Wettbewerb behindert, 
eingeschränkt oder verfälscht wird. 

103. Wird eine Rahmenvereinbarung mit einem einzigen Wirtschaftsteilnehmer 
geschlossen, so werden die auf dieser Rahmenvereinbarung beruhenden Aufträge 
entsprechend den Bedingungen der Rahmenvereinbarung vergeben. 

Für die Vergabe dieser Aufträge können die Vergabestellen den an der 
Rahmenvereinbarung beteiligten Wirtschaftsteilnehmer schriftlich konsultieren und 
ihn dabei auffordern, sein Angebot erforderlichenfalls zu vervollständigen. 

104. Wird eine Rahmenvereinbarung mit mehr als einem Wirtschaftsteilnehmer 
geschlossen, kann sie auf eine der beiden nachfolgend genannten Weisen ausgeführt 
werden: 

(a) gemäß den Bedingungen der Rahmenvereinbarung, ohne Neueröffnung des 
Wettbewerbs, wenn in der Rahmenvereinbarung alle Bedingungen für die 
Erbringung bzw. Bereitstellung der betreffenden Bauarbeiten, Dienstleistungen 
und Lieferungen sowie die objektiven Bedingungen für die Auswahl der 
Wirtschaftsteilnehmer festgelegt werden, die sie als Partei der 
Rahmenvereinbarung ausführen werden; die letztgenannten Bedingungen sind 
in den Auftragsunterlagen zu nennen; 

(b) sofern nicht alle Bedingungen zur Erbringung der Bauarbeiten, 
Dienstleistungen und Lieferungen in der Rahmenvereinbarung genannt werden, 
mittels der Neueröffnung des Wettbewerbs zwischen den 
Wirtschaftsteilnehmern, die Parteien der Rahmenvereinbarung sind.  

105. Der in Absatz 4 Buchstabe b genannte Wettbewerb beruht auf denselben 
Bedingungen wie der Abschluss der Rahmenvereinbarung und erforderlichenfalls auf 
präziser formulierten Bedingungen sowie gegebenenfalls auf weiteren Bedingungen, 
die in den Spezifikationen der Rahmenvereinbarung in Übereinstimmung mit dem 
folgenden Verfahren genannt werden: 

(a) vor Vergabe jedes Einzelauftrags konsultieren die Vergabestellen schriftlich 
die Wirtschaftsteilnehmer, die in der Lage sind, den Auftrag auszuführen; 

(b) die Vergabestellen setzen eine hinreichende Frist für die Abgabe der Angebote 
für jeden Einzelauftrag fest; dabei berücksichtigen sie unter anderem die 
Komplexität des Auftragsgegenstands und die für die Übermittlung der 
Angebote erforderliche Zeit; 

(c) die Angebote sind schriftlich einzureichen und dürfen bis zum Ablauf der 
Einreichungsfrist nicht geöffnet werden; 
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(d) die Vergabestellen vergeben die einzelnen Aufträge an den Bieter, der auf der 
Grundlage der in den Spezifikationen der Rahmenvereinbarung genannten 
Zuschlagskriterien das jeweils beste Angebot vorgelegt hat. 

Artikel 46 
Dynamische Beschaffungssysteme 

106. Für Beschaffungen von marktüblichen Leistungen, bei denen die allgemein auf dem 
Markt verfügbaren Merkmale den Anforderungen der Vergabestellen genügen, 
können sie auf ein dynamisches Beschaffungssystem zurückgreifen. Beim 
dynamischen Beschaffungssystem handelt es sich um ein vollelektronisches 
Verfahren, das jedem Wirtschaftsteilnehmer offen steht, der die Auswahlkriterien 
erfüllt. 

107. Bei der Auftragsvergabe über ein dynamisches Beschaffungssystem befolgen die 
Vergabestellen die Vorschriften für das nichtoffene Verfahren. Alle Bewerber, die 
die Auswahlkriterien erfüllen, werden zum System zugelassen. Die Zahl der zum 
System zugelassenen Bewerber darf nach Artikel 72 Absatz 2 nicht begrenzt werden. 
Die gesamte Kommunikation im Zusammenhang mit dem dynamischen 
Beschaffungssystem erfolgt elektronisch im Sinne der Artikel 33 Absätze 2 bis 6. 

108. Für die Zwecke der Auftragsvergabe über ein dynamisches Beschaffungssystem 
verfahren die Vergabestellen wie folgt: 

(a) sie veröffentlichen einen Aufruf zum Wettbewerb, in dem sie präzisieren, dass 
es sich um ein dynamisches Beschaffungssystem handelt; 

(b) in den Spezifikationen geben sie u. a. die Art und geschätzte Quantität der 
geplanten Beschaffungen an, sowie alle erforderlichen Informationen 
betreffend das Beschaffungssystem, die verwendete elektronische Ausrüstung 
und die technischen Vorkehrungen und Merkmale der Verbindung und 
Spezifikationen; 

(c) sie bieten einen uneingeschränkten und vollständigen direkten Zugang zu den 
Spezifikationen und sonstigen zusätzlichen Unterlagen im Sinne von Artikel 67 
an, solange das System Gültigkeit hat. 

109. Die Vergabestellen räumen während der gesamten Dauer des dynamischen 
Beschaffungssystems jedem Wirtschaftsteilnehmer die Möglichkeit ein, die 
Teilnahme am System unter den in Absatz 2 genannten Bedingungen zu beantragen. 
Die Vergabestellen bringen ihre Bewertung derartiger Anträge auf der Grundlage der 
Auswahlkriterien innerhalb von 10 Arbeitstagen nach deren Eingang zum Abschluss. 

Die Vergabestellen unterrichten den Wirtschaftsteilnehmer gemäß Unterabsatz 1 
zum frühestmöglichen Zeitpunkt darüber, ob er zur Teilnahme am dynamischen 
Beschaffungssystem zugelassen wurde. 

110. Die Vergabestellen fordern alle qualifizierten Teilnehmer auf, ein Angebot für jede 
einzelne Auftragsvergabe über das dynamische Beschaffungssystem im Sinne von 
Artikel 68 zu unterbreiten. 
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Sie erteilen dem Bieter mit dem besten Angebot den Zuschlag auf der Grundlage der 
Zuschlagskriterien, die in der Bekanntmachung für das dynamische 
Beschaffungssystem oder, wenn eine Bekanntmachung in Bezug auf das Bestehen 
eines Qualifizierungssystems als Aufruf zum Wettbewerb dient, in der Aufforderung 
zur Interessensbestätigung genannt wurden. Diese Kriterien können gegebenenfalls 
in der Aufforderung zur Angebotsabgabe genauer formuliert werden. 

111. Die Vergabestellen geben im Aufruf zum Wettbewerb die Dauer des dynamischen 
Beschaffungssystems an. Unter Verwendung folgender Standardformulare 
unterrichten sie die Kommission über eine etwaige Änderung dieser Dauer: 

(a) wird die Dauer ohne Einstellung des Systems geändert, ist das ursprünglich für 
den Aufruf zum Wettbewerb für das dynamische Beschaffungssystem 
verwendete Formular zu nutzen;  

(b) wird das System eingestellt, muss eine Vergabebekanntmachung im Sinne von 
Artikel 64 erfolgen.  

112. Den betreffenden Wirtschaftsteilnehmern oder den am dynamischen 
Beschaffungssystem teilnehmenden Parteien dürfen keine Bearbeitungsgebühren in 
Rechnung gestellt werden. 

Artikel 47 
Elektronische Auktionen  

113. Die Vergabestellen können auf elektronische Auktionen zurückgreifen, bei denen 
neue, nach unten revidierte Preise und/oder neue, auf bestimmte Komponenten der 
Angebote abstellende Werte vorgelegt werden. 

Zu diesem Zweck wenden die Vergabestellen ein repetitives elektronisches 
Verfahren (elektronische Auktion) an, das nach einer vollständigen ersten Bewertung 
der Angebote eingesetzt wird, denen anhand automatischer Bewertungsmethoden 
eine Rangstellung zugewiesen wird. 

114. Bei der Verwendung des offenen und nichtoffenen Verfahrens sowie des 
Verhandlungsverfahrens mit vorherigem Aufruf zum Wettbewerb können die 
Vergabestellen beschließen, dass der Vergabe eines Auftrags eine elektronische 
Auktion vorangeht, sofern die Spezifikationen des Auftrags hinreichend präzise 
beschrieben werden können. 

Eine elektronische Auktion kann unter den gleichen Bedingungen bei einem erneuten 
Aufruf zum Wettbewerb der Parteien einer Rahmenvereinbarung nach Artikel 45 
Absatz 4 Buchstabe b und bei einem Aufruf zum Wettbewerb hinsichtlich der im 
Rahmen des in Artikel 46 genannten dynamischen Beschaffungssystems zu 
vergebenden Aufträge durchgeführt werden. 

115. Die elektronische Auktion beruht auf einem der nachfolgend genannten Kriterien: 

(a) entweder allein auf den Preisen, wenn der Zuschlag für den Auftrag zu den 
günstigsten Kosten erteilt wird;  
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(b) auf den Preisen und/ oder den neuen Werten der in den Spezifikationen 
genannten Angebotskomponenten, wenn das wirtschaftlich günstigste Angebot 
den Zuschlag für den Auftrag erhält. 

116. Die Vergabestellen, die beschließen, eine elektronische Auktion durchzuführen, 
machen darauf in der Auftragsbekanntmachung, der Aufforderung zur 
Interessensbestätigung oder für den Fall, dass eine Bekanntmachung in Bezug auf 
das Bestehen eines Qualifizierungssystems als Aufruf zum Wettbewerb verwendet 
wird, in der Aufforderung zur Angebotsabgabe aufmerksam. Diese Spezifikationen 
müssen zumindest die in Anhang VII vorgesehenen Angaben enthalten. 

117. Vor der Durchführung der elektronischen Auktion nehmen die Vergabestellen 
anhand des Zuschlagskriteriums bzw. der Zuschlagskriterien und der dafür 
festgelegten Gewichtung eine erste vollständige Evaluierung der Angebote vor. 

Ein Angebot gilt als zulässig, wenn es von einem qualifizierten Bieter und in 
Übereinstimmung mit den technischen Spezifikationen eingereicht wurde.  

Alle Bieter, die zulässige Angebote unterbreitet haben, werden gleichzeitig auf 
elektronischem Wege zur Teilnahme an der elektronischen Auktion aufgefordert, 
wobei ab dem genannten Termin und Zeitpunkt die Verbindungen gemäß der in der 
Aufforderung genannten Anweisungen zu nutzen sind. Die elektronische Auktion 
kann mehrere aufeinander folgende Phasen umfassen. Sie darf frühestens zwei 
Arbeitstage nach der Versendung der Aufforderungen beginnen. 

118. Erhält das wirtschaftlich günstigste Angebot den Zuschlag, so wird der Aufforderung 
das Ergebnis einer vollständigen Bewertung des Angebots des betreffenden Bieters, 
die entsprechend der Gewichtung nach Artikel 76 Absatz 5 Unterabsatz 1 
durchgeführt wurde, beigefügt. 

In der Aufforderung ist ebenfalls die mathematische Formel vermerkt, nach der bei 
der elektronischen Auktion die automatische Neureihung entsprechend den 
vorgelegten neuen Preisen und/oder den neuen Werten vorgenommen wird. Aus 
dieser Formel geht auch die Gewichtung aller Kriterien für die Ermittlung des 
wirtschaftlich günstigsten Angebots hervor, so wie sie in der Bekanntmachung, die 
als Aufruf zum Wettbewerb dient, oder in den Spezifikationen angegeben ist. Zu 
diesem Zweck sind etwaige Margen durch einen im Voraus festgelegten Wert 
auszudrücken. 

Sind Varianten zulässig, so wird für jede einzelne Variante eine gesonderte Formel 
angegeben. 

119. Die Vergabestellen übermitteln allen Bietern im Laufe einer jeden Phase der 
elektronischen Auktion unverzüglich die Informationen, die erforderlich sind, damit 
den Bietern jederzeit ihr jeweiliger Rang bekannt ist. Sie können ferner zusätzliche 
Informationen zu anderen vorgelegten Preisen oder Werten übermitteln, sofern dies 
in den Spezifikationen angegeben ist. Darüber hinaus können sie jederzeit die Zahl 
der Teilnehmer an der Phase der Auktion bekannt geben. Sie dürfen jedoch 
keinesfalls während der Phasen der elektronischen Auktion die Identität der Bieter 
offen legen. 
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120. Die Vergabestellen schließen die elektronische Auktion nach einem oder mehreren 
der folgenden Verfahren ab: 

(a) zum zuvor genannten Termin und Zeitpunkt; 

(b) wenn sie keine neuen Preise oder neuen Werte mehr erhalten, die die 
Anforderungen für die Mindestunterschiede erfüllen, sofern sie zuvor den 
Zeitpunkt genannt haben, der nach Eingang der letzten Einreichung vergangen 
sein muss, bevor sie die elektronische Auktion abschließen; 

(c) wenn die zuvor genannte Zahl der Auktionsphasen erfüllt ist. 

Wenn die Vergabestellen beschlossen haben, die elektronische Auktion gemäß 
Buchstabe c, gegebenenfalls kombiniert mit dem Verfahren nach Buchstabe b, 
abzuschließen, wird in der Aufforderung zur Teilnahme an der Auktion der Zeitplan 
für jede Auktionsphase genannt. 

121. Nach Abschluss der elektronischen Auktion vergeben die Vergabestellen den 
Auftrag gemäß Artikel 76 entsprechend den Ergebnissen der elektronischen Auktion. 

Artikel 48 
Elektronische Kataloge  

122. Schreiben die Vergabestellen den Rückgriff auf elektronische Kommunikationsmittel 
im Sinne von Artikel 33 vor, können sie festlegen, dass die Angebote in Form eines 
elektronischen Katalogs übermittelt werden. 

Die Mitgliedstaaten können die Verwendung elektronischer Kataloge im 
Zusammenhang mit bestimmten Formen der Auftragsvergabe verbindlich 
vorschreiben. 

In Form eines elektronischen Katalogs übermittelten Angeboten können weitere, das 
Angebot ergänzende Unterlagen beigefügt werden. 

123. Bewerber oder Bieter erstellen elektronische Kataloge, um an einer bestimmten 
Auftragsvergabe gemäß den von der Vergabestelle festgelegten technischen 
Spezifikationen und dem von ihr vorgeschriebenen Format teilzunehmen.  

Zudem müssen elektronische Kataloge den Anforderungen für elektronische 
Kommunikationsmittel sowie etwaigen zusätzlichen von der Vergabestelle gemäß 
Artikel 33 festgelegten Bestimmungen genügen.  

124. Wird die Vorlage von Angeboten in Form elektronischer Kataloge akzeptiert oder 
vorgeschrieben, 

(a) machen die Vergabestellen darauf in der Auftragsbekanntmachung, der 
Aufforderung zur Interessensbestätigung oder für den Fall, dass eine 
Bekanntmachung in Bezug auf das Bestehen eines Qualifizierungssystems als 
Aufruf zum Wettbewerb oder zur Verhandlung verwendet wird, in der 
Aufforderung zur Angebotsabgabe oder zu Verhandlungen aufmerksam; 
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(b) nennen sie in den Spezifikationen alle erforderlichen Informationen gemäß 
Artikel 33 Absatz 5 betreffend das Format, die verwendete elektronische 
Ausrüstung und die technischen Vorkehrungen und Spezifikationen der 
Verbindung für den Katalog. 

125. Wurde mit einem oder mehreren Wirtschaftsteilnehmern eine Rahmenvereinbarung 
infolge der Einreichung der Angebote in Form elektronischer Kataloge geschlossen, 
können die Vergabestellen vorschreiben, dass der erneute Aufruf zum Wettbewerb 
für Einzelaufträge auf der Grundlage aktualisierter Kataloge erfolgt. In einem 
solchen Fall greifen die Vergabestellen auf eine der folgenden alternativen Methoden 
zurück: 

(a) Aufforderung der Bieter, ihre elektronischen Kataloge an die Anforderungen 
des besagten Einzelauftrags anzupassen und erneut einzureichen; 

(b) Unterrichtung der Bieter, dass sie den bereits eingereichten Katalogen die 
Informationen entnehmen werden („Punch out“), die erforderlich sind, um 
Angebote zu erstellen, die den Anforderungen des besagten Einzelauftrags 
angepasst sind, sofern der Rückgriff auf diese Methode in den 
Auftragsunterlagen für die Rahmenvereinbarung angekündigt wurde. 

126. Leiten die Vergabestellen gemäß Absatz 4 Buchstabe b einen erneuten Aufruf zum 
Wettbewerb für Einzelaufträge ein, so nennen sie Termin und Zeitpunkt, zu denen 
sie die zur Erstellung der Angebote, die den Anforderungen des besagten 
Einzelauftrags angepasst sind, sammeln werden, und den Bietern die Möglichkeit 
geben, eine derartige Informationserhebung abzulehnen.  

Die Vergabestellen sehen einen angemessenen Zeitraum zwischen der Mitteilung 
und der tatsächlichen Erhebung der Informationen vor. 

Vor dem Zuschlag legen die Vergabestellen dem jeweiligen Bieter die gesammelten 
Informationen vor, so dass er Gelegenheit erhält, die Korrektheit des so erstellten 
Angebots anzufechten oder zu bestätigen.  

127. Die Vergabestellen können Aufträge auf der Grundlage des dynamischen 
Beschaffungssystems mittels eines „Punch out“ erstellen, sofern dem Antrag auf 
Teilnahme an diesem System ein elektronischer Katalog im Sinne der von der 
Vergabestelle festgelegten technischen Spezifikationen und des von ihr 
vorgeschriebenen Formats beigefügt ist. Dieser Katalog ist von den Bewerbern 
auszufüllen, sobald die Vergabestelle sie von ihrer Absicht in Kenntnis setzt, 
Angebote mittels eines „Punch out“ zu erstellen. Das „Punch out“ ist gemäß 
Absatz 4 Buchstabe b und Absatz 5 durchzuführen. 

Artikel 49 
Zentrale Beschaffungstätigkeiten und zentrale Beschaffungsstellen 

128. Die Vergabestellen können Bauleistungen, Lieferungen und/ oder Dienstleistungen 
von oder durch zentrale Beschaffungsstellen erwerben. 



 

DE 87   DE 

129. Die Mitgliedstaaten sorgen dafür, dass die Vergabestellen auf zentrale 
Beschaffungstätigkeiten zurückgreifen können, die von in einem anderen 
Mitgliedstaat niedergelassenen zentralen Beschaffungsstellen angeboten werden. 

130. Eine Vergabestelle kommt ihren Verpflichtungen im Sinne dieser Richtlinie nach, 
wenn sie Beschaffungstätigkeiten im Rahmen zentraler Beschaffungen tätigt, und 
zwar in dem Maße, wie die betreffenden Vergabeverfahren und ihre Durchführung in 
allen Phasen von der zentralen Beschaffungsstelle allein geleitet werden, d. h. ab der 
Veröffentlichung eines Aufrufs zum Wettbewerb bis zum Auslaufen des Auftrags 
bzw. der Aufträge. 

Wenn bestimmte Phasen des Vergabeverfahrens oder der Ausführung von 
Folgeaufträgen von der betreffenden Vergabestelle realisiert werden, bleibt die 
Vergabestelle für die Erfüllung der Verpflichtungen im Sinne dieser Richtlinie für 
die von ihr durchgeführten Phasen verantwortlich.  

131. Alle von der zentralen Beschaffungsstelle durchgeführten Vergabeverfahren sind im 
Sinne von Artikel 33 mit elektronischen Kommunikationsmitteln abzuwickeln. 

132. Die Vergabestellen können - ohne die in dieser Richtlinie vorgesehenen Verfahren 
anzuwenden - eine zentrale Beschaffungsstelle zur Durchführung der zentralen 
Beschaffungstätigkeiten wählen. Dies gilt auch für den Fall, dass die zentrale 
Beschaffungsstelle dafür vergütet wird. 

133. Zentrale Beschaffungsstellen sorgen dafür, dass sämtliche im Laufe der Ausführung 
von Aufträgen, Rahmenvereinbarungen oder dynamischen Beschaffungssystemen, 
die sie im Laufe ihrer zentralen Beschaffungstätigkeiten abschließen bzw. auf die sie 
zurückgreifen, getätigten Transaktionen dokumentiert werden. 

Artikel 50 
Nebenbeschaffungstätigkeiten  

Die Erbringer von Nebenbeschaffungstätigkeiten werden in Übereinstimmung mit 
den in dieser Richtlinie beschriebenen Vergabeverfahren ausgewählt. 

Artikel 51 
Gelegentliche gemeinsame Auftragsvergabe 

134. Ein oder mehrere Vergabestellen können sich darauf verständigen, eine bestimmte 
Auftragsvergabe gemeinsam durchzuführen.  

135. Führt eine Vergabestelle die betreffenden Vergabeverfahren in allen Phasen. d. h. ab 
der Veröffentlichung eines Aufrufs zum Wettbewerb bis zur Beendigung des 
Auftrags bzw. der Aufträge allein aus, ist diese Vergabestelle allein für die Erfüllung 
der Pflichten im Sinne dieser Richtlinie verantwortlich. 

Werden die Durchführung der Vergabeverfahren und die Abwicklung der sich daraus 
ergebenden Verträge von mehr als einer der teilnehmenden Vergabestellen 
wahrgenommen, bleibt jede Vergabestelle für die Erfüllung der Pflichten im Sinne 
dieser Richtlinie für die von ihr durchgeführten Phasen verantwortlich.  
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Artikel 52 
Gemeinsame Auftragsvergabe durch Vergabestellen aus unterschiedlichen Mitgliedstaaten 

136. Unbeschadet Titel I Kapitel III Abschnitt 2 Unterabschnitt 2 „Besondere 
Beziehungen“ können Vergabestellen aus verschiedenen Migliedstaaten unter 
Rückgriff auf eine der in diesem Artikel genannten Art und Weise gemeinsam 
Aufträge vergeben. 

137. Mehrere Vergabestellen können Bauleistungen, Lieferungen und/ oder 
Dienstleistungen von oder durch zentrale Beschaffungsstellen erwerben, die in einem 
anderen Mitgliedstaat belegen sind. In diesem Fall wird das Vergabeverfahren gemäß 
den einzelstaatlichen Bestimmungen des Mitgliedstaats durchgeführt, in dem die 
zentrale Beschaffungsstelle belegen ist.  

138. Mehrere Vergabestellen aus verschiedenen Mitgliedstaaten können gemeinsam einen 
Auftrag vergeben. In diesem Fall schließen die Vergabestellen eine Vereinbarung ab, 
in der Folgendes festgelegt wird: 

(a) die nationalen Bestimmungen, die auf das Vergabeverfahren Anwendung 
finden; 

(b) die interne Organisation des Vergabeverfahrens, einschließlich der 
Handhabung des Verfahrens, der Aufteilung der Zuständigkeiten, der 
Verteilung der zu beschaffenden Bauleistungen, Lieferungen oder 
Dienstleistungen und des Abschlusses der Aufträge. 

Bei der Festlegung des anwendbaren einzelstaatlichen Rechts gemäß Buchstabe a 
können die Vergabestellen die Bestimmungen eines Mitgliedstaats wählen, in dem 
zumindest eine der beteiligten Vergabestellen belegen ist. 

139. Haben mehrere Vergabestellen aus verschiedenen Mitgliedstaaten eine gemeinsame 
juristische Person, einschließlich eines Europäischen Verbunds für territoriale 
Zusammenarbeit im Sinne der Verordnung (EG) Nr. 1082/2006 des Europäischen 
Parlaments und des Rates46 oder andere Einrichtungen nach EU-Recht gegründet, 
einigen sich die teilnehmenden Vergabestellen per Beschluss der zuständigen Stelle 
der gemeinsamen juristischen Person auf die anwendbaren nationalen Vergaberegeln 
eines der folgenden Mitgliedstaaten: 

(a) die nationalen Bestimmungen des Mitgliedstaats, in dem die gemeinsame 
juristische Person ihren eingetragenen Sitz hat; 

(b) die nationalen Bestimmungen des Mitgliedstaats, in dem die gemeinsame 
juristische Person ihre Tätigkeiten ausübt. 

Diese Vereinbarung gilt entweder für eine unbestimmte Frist, wenn dies im 
Gründungsrechtsakt der gemeinsamen juristischen Person festgelegt wurde, oder 
kann auf einen bestimmten Zeitraum, bestimmte Arten von Aufträgen oder die 
Vergabe von einem oder mehreren Aufträgen beschränkt werden. 

                                                 
46 ABl. L 210 vom 31.7.2006, S. 19. 
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140. Ist eine Vereinbarung zur Festlegung des anwendbaren öffentlichen 
Auftragsvergaberechts nicht vorhanden, werden die einzelstaatlichen Bestimmungen 
für die Auftragsvergabe nach folgenden Regeln festgelegt: 

(a) wird das Verfahren von einer teilnehmenden Vergabestelle im Namen der 
anderen durchgeführt oder gehandhabt, gelten die einzelstaatlichen 
Vorschriften des Mitgliedstaats dieser Vergabestelle; 

(b) wird das Verfahren von einer teilnehmenden Vergabestelle nicht im Namen der 
anderen durchgeführt oder gehandhabt und 

i) betrifft einen Bauauftrag, wenden die Vergabestellen die 
einzelstaatlichen Vorschriften des Mitgliedstaats an, in dem die meisten 
Bauarbeiten belegen sind; 

ii) betrifft einen Dienstleistungs- oder Lieferauftrag, wenden die 
Vergabestellen die nationalen Bestimmungen des Mitgliedstaats an, in 
dem der Großteil der Dienstleistungen oder Lieferungen erbracht wird; 

(c) für den Fall, dass es nicht möglich ist, das anwendbare einzelstaatliche Recht 
gemäß den Buchstaben a oder b zu bestimmen, wenden die Vergabestellen die 
einzelstaatlichen Bestimmungen des Mitgliedstaats der Vergabestelle an, die 
den größten Teil der Kosten trägt. 

141. Ist eine Vereinbarung zur Festlegung des anwendbaren öffentlichen 
Auftragsvergaberechts im Sinne von Absatz 4 nicht vorhanden, werden die 
einzelstaatlichen Bestimmungen für die von den gemeinsamen juristischen Personen, 
die von mehreren Vergabestellen aus verschiedenen Mitgliedstaaten gegründet 
wurden, durchgeführten Vergabeverfahren nach folgenden Regeln festgelegt: 

(a) wird das Verfahren vom zuständigen Organ der gemeinsamen juristischen 
Person durchgeführt oder gehandhabt, finden die einzelstaatlichen 
Bestimmungen des Mitgliedstaats, in dem die juristische Person ihren 
eingetragenen Sitz hat, Anwendung; 

(b) wird das Verfahren von einem Mitglied der juristischen Person im Namen 
dieser juristischen Person durchgeführt, gelten die Regeln von Absatz 5 
Buchstaben a und b; 

(c) für den Fall, dass es nicht möglich ist, das anwendbare einzelstaatliche Recht 
gemäß Absatz 5 Buchstaben a und b zu bestimmen, wenden die Vergabestellen 
die einzelstaatlichen Bestimmungen des Mitgliedstaats an, in dem die 
juristische Person ihren eingetragenen Sitz hat. 

142. Eine oder mehrere Vergabestellen können Einzelaufträge mittels einer 
Rahmenvereinbarung vergeben, die von oder gemeinsam mit einer in einem anderen 
Mitgliedstaat belegenen Vergabestelle geschlossen wurde, sofern die 
Rahmenvereinbarung spezifische Vorschriften enthält, die die bzw. die jeweiligen 
Vergabestellen zur Vergabe von Einzelaufträgen befugen. 
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143. Beschlüsse über die Vergabe öffentlicher Aufträge bei der grenzübergreifenden 
öffentlichen Auftragsvergabe unterliegen den üblichen Nachprüfungsmechanismen, 
die im einzelstaatlichen Recht verankert sind.  

144. Damit die Nachprüfungsmechanismen wirksam greifen, sorgen die Mitgliedstaaten 
dafür, dass die Beschlüsse der für die Nachprüfung zuständigen Stellen im Sinne der 
Richtlinie 92/13/EWG des Rates47, die in anderen Mitgliedstaaten belegen sind, 
gemäß der einzelstaatlichen Rechtsordnung in jeder Hinsicht ausgeführt werden, 
sofern derlei Beschlüsse in ihrem Hoheitsgebiet niedergelassene Vergabestellen 
umfassen, die an der besagten grenzübergreifenden öffentlichen Auftragsvergabe 
beteiligt sind. 

KAPITEL III 
Ablauf des Verfahrens 

ABSCHNITT 1: VORBEREITUNG  

Artikel 53 
Vorherige Marktkonsultationen  

145. Vor der Lancierung eines Vergabeverfahrens können die Vergabestellen 
Marktkonsultationen durchführen, um die Struktur, die Möglichkeiten und die 
Fähigkeit des Marktes zu bewerten und die Wirtschaftsteilnehmer über ihre 
Auftragsvergabepläne und -anforderungen zu unterrichten.  

Zu diesem Zweck können die Vergabestellen den Rat von unterstützenden 
Verwaltungsstrukturen oder Dritten bzw. Marktteilnehmern einholen oder 
akzeptieren, sofern dieser Rat nicht wettbewerbsschädigend ist und nicht gegen die 
Grundsätze der Nichtdiskriminierung und der Transparenz verstößt. 

146. Hat ein Bewerber oder Bieter oder ein mit dem Bewerber oder Bieter in Verbindung 
stehendes Unternehmen die Vergabestelle beraten oder war auf andere Art und 
Weise an der Ausarbeitung des Vergabeverfahrens beteiligt, ergreift die 
Vergabestelle angemessene Maßnahmen, um sicherzustellen, dass der Wettbewerb 
durch die Teilnahme des Bewerbers oder Bieters nicht verzerrt wird.  

Derlei Maßnahmen umfassen die Unterrichtung anderer Bewerber oder Bieter in 
Bezug auf alle einschlägigen Informationen, die im Zusammenhang mit der 
Einbeziehung des Bewerbers oder Bieters in die Ausarbeitung des 
Vergabeverfahrens und die Festlegung angemessener Fristen für den Eingang der 
Angebote ausgetauscht wurden oder daraus resultieren. Der betreffende Bewerber 
oder Bieter wird vom Verfahren nur dann ausgeschlossen, wenn keine andere 
Möglichkeit besteht, die Einhaltung der Pflicht zur Wahrung des Grundsatzes der 
Gleichbehandlung zu gewährleisten.  

                                                 
47 ABl. L 76 vom 23.3.1992, S. 14. 
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Vor einem solchen Ausschluss wird den Bewerbern oder Bietern die Möglichkeit 
gegeben, nachzuweisen, dass ihre Einbeziehung in die Ausarbeitung des 
Vergabeverfahrens den Wettbewerb nicht verzerren kann. Die ergriffenen 
Maßnahmen werden im nach Artikel 94 geforderten Einzelbericht dokumentiert. 

Artikel 54 
Technische Spezifikationen 

147. Die technischen Spezifikationen im Sinne von Anhang VIII Nummer 1 sind in den 
Auftragsunterlagen darzulegen. In ihnen werden die für die Bauarbeiten, 
Dienstleistungen oder Lieferungen geforderten Merkmale festgelegt. 

Diese Merkmale können sich auch auf den spezifischen Produktionsprozess bzw. die 
spezifische Erbringung der angeforderten Bauleistungen, Lieferungen oder 
Dienstleistungen oder jedes sonstige in Artikel 2 Absatz 22 genannte 
Lebenszyklusstadium beziehen.  

In den technischen Spezifikationen ist auch anzugeben, ob die Rechte an geistigem 
Eigentum übertragen werden müssen. 

Bei jeglicher Auftragsvergabe, deren Gegenstand von Personen – ob nun die breite 
Öffentlichkeit oder das Personal der Vergabestelle - genutzt werden soll, werden 
diese technischen Spezifikationen so erstellt, dass die Zugänglichkeitskriterien für 
Menschen mit Behinderungen oder das Design für alle Nutzer außer in 
ordnungsgemäß begründeten Fällen berücksichtigt werden. 

Für den Fall, dass obligatorische Zugänglichkeitsstandards mittels eines Rechtsakts 
der Union angenommen werden, sind die technischen Spezifikationen im Hinblick 
auf die Zugänglichkeitskriterien entsprechend festzulegen. 

148. Die technischen Spezifikationen müssen allen Wirtschaftsteilnehmern den gleichen 
Zugang zum Vergabeverfahren garantieren und dürfen die Öffnung der öffentlichen 
Beschaffungsmärkte für den Wettbewerb nicht in ungerechtfertigter Weise 
behindern. 

149. Unbeschadet zwingender einzelstaatlicher Vorschriften, soweit diese mit dem 
Unionsrecht vereinbar sind, sind die technischen Spezifikationen auf eine der 
nachfolgend genannten Art und Weise zu formulieren: 

a) in Form von Leistungs- oder Funktionsanforderungen, einschließlich 
Umweltmerkmale, sofern die Parameter hinreichend genau sind, um den 
Bietern ein klares Bild vom Auftragsgegenstand zu vermitteln und der 
Vergabestelle die Erteilung des Zuschlags zu ermöglichen; 

b) unter Bezugnahme auf die technischen Spezifikationen und – in der Rangfolge 
– auf nationale Normen, mit denen europäische Normen umgesetzt werden, 
europäische technische Zulassungen, gemeinsame technische Spezifikationen, 
internationale Normen und andere technische Bezugsysteme, die von den 
europäischen Normungsgremien erarbeitet wurden oder, falls solche Normen 
und Spezifikationen fehlen, mit Bezugnahme auf nationale Normen, nationale 
technische Zulassungen oder nationale technische Spezifikationen für die 
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Planung, Berechnung und Ausführung von Bauwerken und den Einsatz von 
Lieferungen; jede Bezugnahme ist mit dem Zusatz „oder gleichwertig“ zu 
versehen; 

c) in Form von Leistungs- oder Funktionsanforderungen gemäß Buchstabe a unter 
Bezugnahme auf die technischen Spezifikationen gemäß Buchstabe b als Mittel 
zur Vermutung der Konformität mit diesen Leistungs- und 
Funktionsanforderungen; 

d) unter Bezugnahme auf die technischen Spezifikationen gemäß Buchstabe b 
hinsichtlich bestimmter Merkmale und mit Bezugnahme auf die Leistungs- 
oder Funktionsanforderungen gemäß Buchstabe a hinsichtlich anderer 
Merkmale. 

150. Soweit es nicht durch den Auftragsgegenstand gerechtfertigt ist, darf in technischen 
Spezifikationen nicht auf eine bestimmte Produktion oder Herkunft oder ein 
besonderes Verfahren oder auf Marken, Patente, Typen, einen bestimmten Ursprung 
oder eine bestimmte Produktion verwiesen werden, wenn dadurch bestimmte 
Unternehmen oder bestimmte Produkte begünstigt oder ausgeschlossen werden. 
Solche Verweise sind jedoch ausnahmsweise zulässig, wenn der Auftragsgegenstand 
nach Absatz 3 nicht hinreichend genau und allgemein verständlich beschrieben 
werden kann; solche Verweise sind mit dem Zusatz "oder gleichwertig" zu versehen. 

151. Macht die Vergabestelle von der Möglichkeit Gebrauch, auf die in Absatz 3 
Buchstabe b genannten Spezifikationen zu verweisen, so kann sie ein Angebot nicht 
mit der Begründung ablehnen, die angebotenen Bauleistungen, Lieferungen und 
Dienstleistungen entsprächen nicht den von ihr herangezogenen Spezifikationen, 
sofern der Bieter in seinem Angebot der Vergabestelle mit geeigneten Mitteln – 
einschließlich der in Artikel 56 genannten - nachweist, dass die von ihm 
vorgeschlagenen Lösungen den Anforderungen der technischen Spezifikation, auf 
die Bezug genommen wurde, gleichermaßen entsprechen. 

152. Macht die Vergabestelle von der Möglichkeit nach Absatz 3 Buchstabe a Gebrauch, 
die technischen Spezifikationen in Form von Leistungs- oder 
Funktionsanforderungen zu formulieren, so darf sie ein Angebot über Lieferungen, 
Dienstleistungen oder Bauleistungen, die einer nationalen Norm, mit der eine 
europäische Norm umgesetzt wird, oder einer europäischen technischen Zulassung, 
einer gemeinsamen technischen Spezifikation, einer internationalen Norm oder 
einem technischen Bezugssystem, das von den europäischen Normungsgremien 
erarbeitet wurde, entsprechen, nicht zurückweisen, wenn diese Spezifikationen die 
von ihr geforderten Leistungs- oder Funktionsanforderungen betreffen. 

Der Bieter muss in seinem Angebot mit allen geeigneten Mitteln – einschließlich der 
in Artikel 56 genannten - nachweisen, dass die der Norm entsprechende jeweilige, 
Lieferung, Dienstleistung oder Bauleistung den Leistungs- oder 
Funktionsanforderungen der Vergabestelle entspricht. 
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Artikel 55 
Gütezeichen 

153. Sehen die Vergabestellen umweltbezogene, soziale oder sonstige Merkmale für 
Bauarbeiten, Dienstleistungen oder Lieferungen in Form von Leistungs- oder 
Funktionsanforderungen gemäß Artikel 54 Absatz 3 Buchstabe a vor, können sie 
vorschreiben, dass diese Bauarbeiten, Lieferungen oder Dienstleistungen mit einem 
spezifischen Gütezeichen versehen werden, sofern alle nachfolgend genannten 
Bedingungen erfüllt sind: 

(a) die Anforderungen für das Gütezeichen betreffen lediglich Merkmale, die mit 
dem Auftragsgegenstand in Verbindung stehen und für die Bestimmung der 
Merkmale der Bauarbeiten, Lieferungen oder Dienstleistungen geeignet sind, 
die der Auftragsgegenstand sind; 

(b) die Anforderungen für das Gütezeichen werden auf der Grundlage 
wissenschaftlicher Informationen erstellt oder gründen sich auf sonstige 
objektiv nachprüfbare und nichtdiskriminierende Kriterien; 

(c) die Gütezeichen werden im Rahmen eines offenen und transparenten 
Verfahrens erlassen, an dem alle interessierten Kreise – wie z.B. staatliche 
Stellen, Verbraucher, Hersteller, Händler und Umweltorganisationen – 
teilnehmen können;  

(d) die Gütezeichen sind für alle Betroffenen zugänglich; 

(e) die Kriterien für die Gütezeichen werden von Dritten festgelegt, die von den 
Wirtschaftsteilnehmer, die ein Gütezeichen beantragen, unabhängig sind. 

Die Vergabestellen, die ein spezifisches Gütezeichen fordern, akzeptieren alle 
gleichwertigen Gütezeichen, die den gleichen Anforderungen wie das von ihnen 
geforderte Gütezeichen genügen. Bei Erzeugnissen, die mit keinem Gütezeichen 
versehen sind, akzeptieren die Vergabestellen auch ein technisches Dossier des 
Herstellers oder sonstige zweckmäßige Nachweise. 

154. Erfüllt ein Gütezeichen die Bedingungen gemäß Absatz 1 Buchstaben b, c, d und e, 
schreibt aber gleichzeitig Anforderungen vor, die mit dem Auftragsgegenstand nicht 
in Verbindung stehen, können die Vergabestellen technische Spezifikationen unter 
Verweis auf die detaillierten Spezifikationen dieses Gütezeichens oder 
gegebenenfalls Teile davon festlegen, die mit dem Auftragsgegenstand in 
Verbindung stehen und geeignet sind, die Merkmale dieses Auftragsgegenstands zu 
definieren. 

Artikel 56 
Testberichte, Zertifizierung und sonstige Nachweise 

155. Die Vergabestellen können den Wirtschaftsteilnehmern vorschreiben, einen 
Testbericht von Seiten einer anerkannten Stelle oder eine von dieser ausgegebene 
Zertifizierung als Nachweis für die Konformität mit den technischen Spezifikationen 
beizubringen.  



 

DE 94   DE 

In Fällen, in denen die Vergabestellen die Vorlage von Zertifikaten anerkannter 
Stellen verlangen, mit denen die Konformität mit einer bestimmten technischen 
Spezifikation nachgewiesen wird, akzeptieren die Vergabestellen auch Zertifikate 
anderer als gleichwertig anerkannter Stellen.  

156. Die Vergabestellen akzeptieren andere geeignete Nachweise als die in Absatz 1 
genannten, wie z. B. ein technisches Dossier des Herstellers, wenn der betreffende 
Wirtschaftsteilnehmer keinen Zugang zu den in Absatz 1 genannten Zertifikaten oder 
Testberichten oder keine Möglichkeit hat, diese innerhalb der einschlägigen Fristen 
einzuholen. 

157. Bei den in Absatz 1 genannten „anerkannten Stellen“ handelt es sich um Prüf- und 
Eichlaboratorien sowie die Zertifizierungs- und Inspektionsstellen, die gemäß der 
Verordnung (Nr.) 765/2008 des Europäischen Parlaments und des Rates48 
akkreditiert sind. 

158. Die Mitgliedstaaten können anderen Mitgliedstaaten auf Anfrage jegliche 
Informationen im Zusammenhang mit den Nachweisen und Unterlagen zur 
Verfügung stellen, die gemäß Artikel 54 Absatz 6, Artikel 55 und der Absätze 1, 2 
und 3 dieses Artikels beizubringen sind. Die zuständigen Behörden des 
Niederlassungsmitgliedstaats übermitteln diese Informationen gemäß Artikel 96. 

Artikel 57 
Bekanntgabe technischer Spezifikationen 

159. Die Vergabestellen stellen den Wirtschaftsteilnehmern, die an einem Auftrag 
interessiert sind, auf Anfrage die technischen Spezifikationen zur Verfügung, auf die 
sie sich in ihren Liefer-, Bauleistungs- oder Dienstleistungsaufträgen regelmäßig 
beziehen, oder die technischen Spezifikationen, deren Anwendung sie für Aufträge 
beabsichtigen, für die Aufrufe zum Wettbewerb in einer regelmäßigen nicht 
verbindlichen Bekanntmachung veröffentlicht werden. Diese Spezifikationen werden 
elektronisch, uneingeschränkt, vollständig, unentgeltlich und unmittelbar zugänglich 
gemacht.  

160. Stützen sich die technischen Spezifikationen auf Dokumente, die interessierten 
Wirtschaftsteilnehmern elektronisch, uneingeschränkt, vollständig, unentgeltlich und 
unmittelbar zugänglich gemacht werden, reicht ein Verweis auf diese Dokumente 
aus. 

Artikel 58 
Varianten 

161. Vergabestellen können Varianten berücksichtigen, die von einem Bieter eingereicht 
werden und die Mindestanforderungen der Vergabestellen erfüllen. 

Die Vergabestellen geben in den Spezifikationen an, ob sie Varianten zulassen, und 
nennen gegebenenfalls die Mindestanforderungen, die die Varianten erfüllen müssen, 

                                                 
48 ABl. L 218 vom 13.8.2008, S. 30. 
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sowie etwaige besondere Anforderungen an ihre Einreichung. Sind Varianten 
zugelassen, sorgen sie dafür, dass die gewählten Zuschlagskriterien nutzbringend auf 
die Varianten angewandt werden können, die diese Mindestanforderungen erfüllen, 
sowie auf übereinstimmende Angebote, die keine Varianten sind. 

162. Bei den Verfahren zur Vergabe von Liefer- oder Dienstleistungsaufträgen dürfen 
Vergabestellen, die Varianten zugelassen haben, eine Variante nicht allein deshalb 
zurückweisen, weil sie, wenn sie den Zuschlag erhalten sollte, entweder zu einem 
Dienstleistungsauftrag anstatt zu einem Lieferauftrag bzw. zu einem Lieferauftrag 
anstatt zu einem Dienstleistungsauftrag führen würde. 

Artikel 59 
Unterteilung von Aufträgen in Lose  

163. Aufträge könne in homogene oder heterogene Lose unterteilt werden. Es gilt 
Artikel 13 Absatz 7. 

Die Vergabestellen geben in der Auftragsbekanntmachung, in der Aufforderung zur 
Interessensbestätigung oder in der Aufforderung zur Angebotsabgabe oder zu 
Verhandlungen, sofern der Aufruf zum Wettbewerb durch eine Bekanntmachung 
über das Bestehen eines Qualifizierungssystems erfolgt, an, ob die Angebote nur für 
ein Los oder mehrere Lose einzureichen sind. 

164. Die Vergabestellen können, auch wenn die Möglichkeit eines Angebots in mehreren 
Losen genannt wurde, die Zahl der Lose beschränken, für die der Bieter einen 
Zuschlag erhalten kann, sofern die Höchstzahl in der Auftragsbekanntmachung oder 
in der Aufforderung zur Interessensbestätigung angegeben wurde. Die 
Vergabestellen legen die objektiven und nicht diskriminierenden Kriterien oder 
Regeln für die Vergabe verschiedener Lose fest und geben dies in den 
Auftragsunterlagen an, wenn die Anwendung der gewählten Zuschlagskriterien dazu 
führen würde, dass ein Bieter den Zuschlag für eine größere Zahl von Losen als die 
Höchstzahl erhielte.  

165. Wenn ein einziger Bieter den Zuschlag für mehr als ein Los erhalten kann, können 
die Vergabestellen vorschreiben, dass sie entweder einen Auftrag per Los oder einen 
oder mehrere Aufträge für mehrere oder alle Lose vergeben.  

In den Auftragsunterlagen erläutern die Vergabestellen, ob sie sich das Recht 
vorbehalten, eine derartige Wahl zu treffen, und wenn ja, ob die Lose in einem 
einzigen Auftrag zusammengefasst werden können. 

Die Vergabestellen legen zunächst die Angebote fest, die die Auswahlkriterien nach 
Artikel 76 für jedes einzelne Los am besten erfüllen. Sie können den Zuschlag für 
mehr als ein Los an einen Bieter erteilen, der nicht an erster Stelle in Bezug auf alle 
Einzellose dieses Auftrags steht, sofern die Zuschlagskriterien nach Artikel 76 im 
Hinblick auf alle unter diesen Auftrag fallenden Lose besser erfüllt werden. Die 
Vergabestellen legen die Methoden in den Auftragsunterlagen fest, die sie für einen 
solchen Vergleich zu verwenden gedenken. Diese Methoden müssen transparent, 
objektiv und nichtdiskriminierend sein. 
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166. Die Vergabestellen können vorschreiben, dass sämtliche Auftragnehmer ihre 
Tätigkeiten unter der Leitung eines Wirtschaftsteilnehmers koordinieren, der den 
Zuschlag für ein Los erhalten hat, das die Koordinierung des gesamten Projekts oder 
seiner jeweiligen Teile umfasst. 

Artikel 60 
Fristsetzung 

167. Bei der Festsetzung der Fristen für den Eingang der Anträge auf Teilnahme und der 
Angebote berücksichtigt die Vergabestelle unbeschadet der in Artikel 39 bis 44 
festgelegten Mindestfristen insbesondere die Komplexität des Auftrags und die Zeit, 
die für die Ausarbeitung der Angebote erforderlich ist. 

168. Können die Angebote nur nach einer Ortsbesichtigung oder Einsichtnahme in 
Anlagen zu den Auftragsunterlagen vor Ort erstellt werden, so sind die Fristen 
entsprechend zu verlängern, und zwar so, dass alle betroffenen Wirtschaftsteilnehmer 
von allen Informationen, die für die Erstellung des Angebotes notwendig sind, 
Kenntnis nehmen können. 

Abschnitt 2 
Veröffentlichung und Transparenz 

Artikel 61 
Regelmäßige nicht verbindliche Bekanntmachungen 

169. Die Vergabestellen können ihre Absicht einer geplanten Auftragsvergabe mittels der 
Veröffentlichung einer regelmäßigen nicht verbindlichen Bekanntmachung sobald 
wie möglich nach Beginn des Haushaltsjahrs bekanntgeben. Diese 
Bekanntmachungen müssen die in Anhang VI Teil A Abschnitt I genannten Angaben 
enthalten. Sie werden entweder von der Kommission oder von den Vergabestellen in 
ihrem Beschafferprofil gemäß Anhang IX Nummer 2 Buchstabe b veröffentlicht. 
Veröffentlichen die Vergabestellen die Bekanntmachung in ihrem Beschafferprofil, 
geben sie die Veröffentlichung der regelmäßigen nicht verbindlichen 
Bekanntmachung in einem Beschafferprofil gemäß Anhang IX Nummer 3 bekannt. 

170. Erfolgt ein Aufruf zum Wettbewerb mittels einer regelmäßigen nicht verbindlichen 
Bekanntmachung in Bezug auf nichtoffene Verfahren und Verhandlungsverfahren 
mit vorherigem Aufruf zum Wettbewerb, muss die Bekanntmachung alle 
nachstehenden Anforderungen erfüllen: 

(a) sie bezieht sich insbesondere auf Lieferungen, Bauarbeiten oder 
Dienstleistungen, die Gegenstand des zu vergebenden Auftrags sein werden; 

(b) sie muss den Hinweis enthalten, dass der Auftrag im nichtoffenen Verfahren 
oder im Verhandlungsverfahren ohne spätere Veröffentlichung eines Aufrufs 
zum Wettbewerb vergeben wird, sowie die Aufforderung an die interessierten 
Wirtschaftsteilnehmer, ihr Interesse schriftlich mitzuteilen;  
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(c) sie muss darüber hinaus die Informationen von Anhang VI Teil A Abschnitt I 
und die Informationen von Anhang VI Teil A Abschnitt II enthalten; 

(d) sie muss spätestens 12 Monate vor dem Zeitpunkt der Absendung der 
Aufforderung zur Interessensbestätigung veröffentlicht werden. 

Artikel 62 
Bekanntmachung über das Bestehen eines Qualifizierungssystems 

Entscheiden sich die Vergabestellen für die Einrichtung eines Qualifizierungssystems gemäß 
Artikel 71, müssen sie dieses System gemäß Anhang X bekanntgeben und dabei darlegen, 
welchem Zweck das Qualifizierungssystem dient und wie die Regeln dieses Systems 
abgerufen weren können. Besteht das System länger als drei Jahre, ist die Bekanntmachung 
jährlich zu veröffentlichen. Besteht das System für einen kürzeren Zeitraum, ist eine 
Bekanntmachung zu Beginn ausreichend. 

Artikel 63 
Auftragsbekanntmachung 

Auftragsbekanntmachungen können als Mittel für den Aufruf zum Wettbewerb für alle 
Verfahren verwendet werden. Sie müssen die Informationen nach Anhang XI enthalten und 
werden gemäß Artikel 65 veröffentlicht. 

Artikel 64 
Vergabebekanntmachung 

171. Vergabestellen übermitteln innerhalb von zwei Monaten nach der Vergabe eines 
Auftrags beziehungsweise nach Abschluss einer Rahmenvereinbarung eine 
Bekanntmachung mit den Ergebnissen des Vergabeverfahrens. 

Diese Bekanntmachung muss die Informationen nach Anhang XII enthalten und wird 
gemäß Artikel 65 veröffentlicht. 

172. Wurde der Aufruf zum Wettbewerb für den betreffenden Auftrag in Form einer 
regelmäßigen nicht verbindlichen Bekanntmachung lanciert und die Vergabestelle 
beabsichtigt keine weitere Auftragsvergabe in den zwölf Monaten, die von der 
regelmäßigen nicht verbindlichen Bekanntmachung abgedeckt sind, enthält die 
Vergabebekanntmachung einen entsprechenden Hinweis. 

Bei Rahmenvereinbarungen im Sinne von Artikel 45 brauchen die Vergabestellen 
nicht für jeden Einzelauftrag, der aufgrund dieser Vereinbarung vergeben wird, eine 
Bekanntmachung mit den Ergebnissen des jeweiligen Vergabeverfahrens zu 
übermitteln. 

Die Vergabestellen übermitteln innerhalb von zwei Monaten nach jedem 
Vertragszuschlag im Rahmen eines dynamischen Beschaffungssystems eine 
Vergabebekanntmachung. Sie können diese Bekanntmachungen jedoch auf 
Quartalsbasis zusammenfassen. In diesem Fall übermitteln sie die Zusammenstellung 
spätestens zum jeweiligen Quartalsende. 
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173. Die Angaben gemäß Anhang XII sind gemäß Anhang IX zu veröffentlichen. 
Bestimmte Angaben über die Auftragsvergabe oder den Abschluss der 
Rahmenvereinbarungen müssen jedoch nicht veröffentlicht werden, wenn die 
Offenlegung dieser Angaben den Gesetzesvollzug behindern, dem öffentlichen 
Interesse zuwiderlaufen, die berechtigten geschäftlichen Interessen eines bestimmten 
öffentlichen oder privaten Wirtschaftsteilnehmers, auch des Wirtschaftsteilnehmers, 
der den Zuschlag erhalten hat, schädigen oder den lauteren Wettbewerb zwischen 
Wirtschaftsteilnehmern beeinträchtigen würde. 

Bei Dienstleistungsaufträgen auf dem Gebiet der Forschung und Entwicklung („FuE-
Dienstleistungen“) können die Angaben zur Art bzw. Menge der Dienstleistungen 
auf Folgendes beschränkt werden: 

(a) auf die Angabe „FuE-Dienstleistungen“, sofern der Auftrag im Zuge eines 
Verhandlungsverfahrens ohne Aufruf zum Wettbewerb gemäß Artikel 44 
Buchstabe b vergeben wurde; 

(b) auf Angaben in der Bekanntmachung, die mindestens so detailliert sind wie im 
Aufruf zum Wettbewerb. 

174. Angaben gemäß Anhang XII, die als nicht zur Veröffentlichung bestimmt 
gekennzeichnet sind, sind in vereinfachter Form und gemäß Anhang IX für 
statistische Zwecke zu veröffentlichen. 

Artikel 65 
Abfassung und Modalitäten der Veröffentlichung von Bekanntmachungen 

175. Die Bekanntmachungen gemäß Artikel 61 bis 64 enthalten die in den Anhängen 
VI A, VI B, X, XI und XII festgelegten Angaben im Format der Standardformulare, 
einschließlich der Standardformulare für Korrigenda.  

Die Kommission arbeitet diese Standardformulare aus. Entsprechende 
Durchführungsrechtsakte werden nach dem Beratungsverfahren gemäß Artikel 100 
erlassen. 

176. Die Bekanntmachungen gemäß Artikel 61 bis 64 werden erstellt, der Kommission 
elektronisch übermittelt und gemäß Anhang IX veröffentlicht. Sie werden spätestens 
fünf Tage nach ihrer Übermittlung veröffentlicht. Die Kosten für die 
Veröffentlichung der Bekanntmachungen durch die Kommission gehen zulasten der 
Union. 

177. Aufrufe zum Wettbewerb im Sinne von Artikel 39 Absatz 2 werden vollständig in 
einer von der Vergabestelle gewählten Amtssprache der Union veröffentlicht. Einzig 
diese Sprachfassung ist verbindlich. Eine Zusammenfassung der wichtigsten 
Bestandteile einer jeden Bekanntmachung wird in den anderen Amtssprachen 
veröffentlicht. 

178. Die Kommission sorgt dafür, dass der vollständige Wortlaut und die 
Zusammenfassung der regelmäßigen nicht verbindlichen Bekanntmachungen gemäß 
Artikel 61 Absatz 2, Aufrufe zum Wettbewerb für die Einrichtung eines 
dynamischen Beschaffungssystems gemäß Artikel 46 Absatz 3 Buchstabe a und 
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Bekanntmachungen über das Bestehen eines Qualifizierungssystems als Mittel für 
Aufrufe zum Wettbewerb gemäß Artikel 39 Absatz 2 Buchstabe b weiterhin 
veröffentlicht werden: 

(a) im Falle von regelmäßigen nicht verbindlichen Bekanntmachungen für die 
Dauer von 12 Monaten oder bis zum Eingang einer Vergabebekanntmachung 
im Sinne von Artikel 64 Absatz 2 mit dem Hinweis, dass keine weitere 
Auftragsvergabe in den 12 Monaten geplant ist, die vom Aufruf zum 
Wettbewerb abgedeckt sind; 

(b) im Falle von Aufrufen zum Wettbewerb in Bezug auf die Einsetzung eines 
dynamischen Beschaffungssytems für den Gültigkeitszeitraum dieses Systems; 

(c) im Falle von Bekanntmachungen des Bestehens eines Qualifizierungssystems 
für den Gültigkeitszeitraum dieses Systems. 

179. Die Vergabestellen weisen den Tag der Absendung der Bekanntmachungen nach. 

Die Kommission stellt den Vergabestellen eine Bestätigung des Erhalts der 
Bekanntmachung und der Veröffentlichung der übermittelten Informationen aus, in 
denen das Datum dieser Veröffentlichung angegeben ist. Diese Bestätigung dient als 
Nachweis der Veröffentlichung. 

180. Die Vergabestellen können Bekanntmachungen für Bauleistungs-, Liefer- oder 
Dienstleistungsaufträge veröffentlichen, die nicht der Veröffentlichungsanforderung 
im Sinne dieser Richtlinie unterliegen, wenn diese Bekanntmachungen der 
Kommission auf elektronischem Wege im in Anhang IX genannten Format und im 
Wege der dort vorgesehenen Verfahren übermittelt werden. 

Artikel 66 
Veröffentlichung auf nationaler Ebene 

181. Die in den Artikeln 61 bis 64 genannten Bekanntmachungen sowie die darin 
enthaltenen Informationen werden auf nationaler Ebene nicht vor der 
Veröffentlichung nach Artikel 65 veröffentlicht. 

182. Die auf nationaler Ebene veröffentlichten Bekanntmachungen dürfen nur die 
Angaben enthalten, die in den an die Kommission übermittelten Bekanntmachungen 
enthalten sind oder in einem Beschafferprofil veröffentlicht wurden, und müssen auf 
das Datum der Übermittlung an die Kommission bzw. der Veröffentlichung im 
Beschafferprofil hinweisen. 

183. Die regelmäßigen nicht verbindlichen Bekanntmachungen dürfen nicht in einem 
Beschafferprofil veröffentlicht werden, bevor die Bekanntmachung ihrer 
Veröffentlichung der Kommission in dieser Form übermittelt wurde. Dabei ist das 
Datum der Übermittlung anzugeben. 
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Artikel 67 
Elektronische Verfügbarkeit der Auftragsunterlagen 

184. Die Vergabestellen bieten ab dem Datum der Veröffentlichung der Bekanntmachung 
gemäß Artikel 65 oder dem Versanddatum der Aufforderung zur 
Interessensbestätigung einen uneingeschränkten, vollständigen, unmittelbaren und 
unentgeltlichen Zugang anhand elektronischer Mittel zu diesen Auftragsunterlagen 
an. Handelt es sich bei dem Aufruf um Wettbewerb um die Bekanntmachung des 
Bestehens eines Qualifizierungssystems, ist dieser Zugang so schnell wie möglich 
und spätestens zum Zeitpunkt der Übermittlung der Aufforderung zur 
Angebotsabgabe oder zu Verhandlungen anzubieten. Der Text der Bekanntmachung 
oder dieser Aufforderungen muss die Internet-Adresse, über die diese Unterlagen 
abrufbar sind, enthalten. 

185. Zusätzliche Auskünfte zu den Spezifikationen und etwaige zusätzliche Unterlagen 
übermitteln die Vergabestellen oder die zuständigen Abteilungen, sofern sie 
rechtzeitig angefordert worden sind, spätestens sechs Tage vor dem Schlusstermin 
für den Eingang der Angebote. Bei beschleunigten offenen Verfahren im Sinne der 
Artikel 40 Absatz 3 beträgt diese Frist vier Tage.  

Artikel 68 
Aufforderung zur Angebotsabgabe, zu Verhandlungen oder zur Interessensbestätigung 

186. Bei nichtoffenen Verfahren, Innovationspartnerschaften und Verhandlungsverfahren 
mit vorherigem Aufruf zum Wettbewerb fordern die Vergabestellen die 
ausgewählten Bewerber gleichzeitig und schriftlich zur Abgabe von Angeboten oder 
zur Verhandlung auf. 

Bei einem Aufruf zum Wettbewerb in Form einer regelmäßigen nicht verbindlichen 
Bekanntmachung gemäß Artikel 39 Absatz 2 Buchstabe a, fordern die 
Vergabestellen die Wirtschaftsteilnehmer gleichzeitig und schriftlich auf, ihr 
weiterbestehendes Interesse zu bekunden. 

187. Die in Absatz 1 genannten Aufforderungen enthalten einen Verweis auf die 
elektronische Adresse, über die die Spezifikationen oder sonstige zusätzliche 
Unterlagen elektronisch unmittelbar zur Verfügung gestellt wurden. Zudem müssen 
sie die in Anhang XIII genannten Angaben enthalten. 

Artikel 69 
Unterrichtung von Wirtschaftsteilnehmern, die eine Qualifizierung beantragen, sowie von 

Bewerbern und Bietern 

188. Die Vergabestellen teilen den Bewerbern und Bietern schnellstmöglich ihre 
Entscheidungen über den Abschluss einer Rahmenvereinbarung, die 
Zuschlagserteilung oder die Zulassung zur Teilnahme an einem dynamischen 
Beschaffungssystem mit, einschließlich der Gründe, aus denen beschlossen wurde, 
auf den Abschluss einer Rahmenvereinbarung oder die Vergabe eines Auftrags, für 
den ein Aufruf zum Wettbewerb stattgefunden hat, zu verzichten und das Verfahren 
erneut einzuleiten bzw. kein dynamisches Beschaffungssystem einzurichten. 
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189. Auf Antrag der betroffenen Partei unterrichten die Vergabestellen folgende Personen 
so bald wie möglich, auf jeden Fall aber innerhalb von 15 Tagen nach Erhalt eines 
schriftlichen Antrags: 

(a) jeden nicht berücksichtigten Bewerber über die Gründe für die Ablehnung 
seines Antrags; 

(b) jeden nicht berücksichtigten Bieter über die Gründe für die Ablehnung seines 
Angebots; dazu gehört in den Fällen nach Artikel 54 Absätze 5 und 6 auch eine 
Unterrichtung über die Gründe für ihre Entscheidung, dass keine 
Gleichwertigkeit vorliegt oder dass die Bauleistungen, Lieferungen oder 
Dienstleistungen nicht den Leistungs- oder Funktionsanforderungen 
entsprechen; 

(c) jeden Bieter, der ein ordnungsgemäßes Angebot eingereicht hat, über die 
Merkmale und Vorteile des ausgewählten Angebots sowie über den Namen des 
Zuschlagsempfängers oder der Parteien der Rahmenvereinbarung; 

(d) jeden Bieter, der ein ordnungsgemäßes Angebot eingereicht hat, über die 
Durchführung und die Fortschritte der Verhandlungen und den Dialog mit den 
Bietern. 

190. Vergabestellen können beschließen, dass bestimmte Angaben über die 
Auftragsvergabe oder den Abschluss der Rahmenvereinbarungen oder die Zulassung 
zu einem dynamischen Beschaffungssystem im Sinne von Absatz 1 zurückzuhalten 
sind, wenn die Offenlegung dieser Angaben den Gesetzesvollzug behindern, dem 
öffentlichen Interesse zuwiderlaufen, die berechtigten geschäftlichen Interessen eines 
bestimmten öffentlichen oder privaten Wirtschaftsteilnehmers, auch des 
Wirtschaftsteilnehmers, der den Zuschlag erhalten hat, schädigen oder den lauteren 
Wettbewerb zwischen Wirtschaftsteilnehmern beeinträchtigen würde. 

191. Vergabestellen, die ein Qualifizierungssystem einrichten und betreiben, teilen den 
Antragstellern ihre Entscheidung hinsichtlich ihrer Qualifizierung innerhalb einer 
Frist von sechs Monaten mit. 

Kann eine Entscheidung nicht innerhalb von vier Monaten ab Eingang eines Antrags 
herbeigeführt werden, teilt die Vergabestelle dem Antragsteller innerhalb von zwei 
Monaten nach Eingang des Antrags die Gründe für die längere Frist sowie den 
Zeitpunkt mit, zu dem der Antrag angenommen oder abgelehnt wird. 

192. Antragsteller, deren Qualifizierung abgelehnt wird, werden über diese Entscheidung 
und die Gründe für die Ablehnung so bald wie möglich unterrichtet, keinesfalls 
jedoch später als 15 Tage nach dem Zeitpunkt der Entscheidung. Die Gründe müssen 
sich auf die in Artikel 71 Absatz 2 genannten Qualifizierungskriterien stützen. 

193. Vergabestellen, die ein Qualifizierungssystem einrichten und betreiben, können die 
Qualifizierung eines Wirtschaftsteilnehmers nur aus Gründen beenden, die sich auf 
die in Artkel 71 Absatz 2 genannten Qualifizierungskriterien stützen. Die Absicht, 
eine Qualifizierung zu beenden, ist dem Wirtschaftsteilnehmer im Voraus 
mindestens 15 Tage vor der beabsichtigten Beendigung der Qualifizierung unter 
Angabe der Rechtfertigungsgründe für die geplante Maßnahme mitzuteilen.  
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ABSCHNITT 3 
AUSWAHL DER TEILNEHMER UND AUFTRAGSVERGABE 

Artikel 70 
Allgemeine Grundsätze 

194. Für den Zweck der Auswahl der Teilnehmer an Vergabeverfahren gelten die 
folgenden kumulativen Vorschriften: 

(a) Vergabestellen, die für den Ausschluss von Bietern oder Bewerbern 
Vorschriften und Kriterien gemäß Artikel 72 Absatz 1 oder Artikel 74 Absatz 2 
festgelegt haben, beachten beim Ausschluss von Wirtschaftsteilnehmern diese 
Vorschriften und Kriterien; 

(b) die Auswahl von Bietern und Bewerbern erfolgt im Einklang mit den gemäß 
den Artikeln 72 und 74 festgelegten objektiven Vorschriften und Kriterien; 

(c) bei nichtoffenen Verfahren, bei Verhandlungsverfahren mit einem Aufruf zum 
Wettbewerb und bei Innovationspartnerschaften begrenzen sie gemäß 
Artikel 72 Absatz 2 gegebenenfalls die Zahl der ausgewählten Bewerber und 
befolgen dabei die Buchstaben a und b. 

195. Erfolgt ein Aufruf zum Wettbewerb in Form einer Bekanntmachung über das 
Bestehen eines Qualifizierungssystems und für den Zweck der Auswahl von 
Teilnehmern an Vergabeverfahren für die Aufträge, die Gegenstand des Aufrufs zum 
Wettbewerb sind, verfahren die Vergabestellen wie folgt: 

(a) sie ermitteln qualifizierte Wirtschaftsteilnehmer gemäß Artikel 71;  

(b) sie wenden auf diese qualifizierten Wirtschaftsteilnehmer die Bestimmungen 
von Absatz 1 an, die für nichtoffene Verfahren oder Verhandlungsverfahren 
oder für Innovationspartnerschaften gelten. 

196. Bei der Auswahl von Teilnehmern für ein nichtoffenes Verfahren oder 
Verhandlungsverfahren oder eine Innovationspartnerschaft dürfen die Vergabestellen 
bei ihrer Entscheidung über die Qualifizierung oder bei der Aktualisierung der 
Kriterien und Vorschriften: 

(a) Wirtschaftsteilnehmern keine administrativen, technischen oder finanziellen 
Auflagen machen, die anderen Wirtschaftsteilnehmern nicht auferlegt werden;  

(b) keine Tests oder Nachweise anfordern, die sich mit bereits vorliegenden 
objektiven Nachweisen überschneiden. 

197. Vergabestellen überprüfen anhand der in den Artikeln 76 und 79 festgelegten 
Kriterien und unter Berücksichtigung von Artikel 58, dass die von den ausgewählten 
Bietern eingereichten Angebote den für Angebote und die Vegabe von Aufträgen 
geltenden Vorschriften und Anforderungen genügen. 
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198. Die Vergabestellen können entscheiden, einen Auftrag nicht an einen Bieter mit dem 
besten Angebot zu vergeben, wenn sie festgestellt haben, dass der Bieter den 
Pflichten aus dem Unionsrecht auf dem Gebiet des Sozial- und Arbeitsrechts oder 
des Umweltrechts bzw. der in Anhang XIV aufgeführten internationalen 
Bestimmungen des Sozial- und Umweltrechts zumindest in gleichwertiger Art und 
Weise nicht genügt. 

199. Bei offenen Verfahren können die Vergabestellen entscheiden, Angebote vor der 
Überprüfung der Eignung des Bieters zu prüfen, sofern die einschlägigen 
Bestimmungen der Artikel 70 bis 79 eingehalten wurden, einschließlich der 
Vorschrift, dass der Auftrag nicht an einen Bieter vergeben wird, der gemäß 
Artikel 74 hätte ausgeschlossen werden müssen bzw. der die Auswahlkriterien der 
Vergabestelle im Sinne von Artikel 72 Absatz 1 und Artikel 74 nicht erfüllt. 

200. Die Kommission wird befugt, delegierte Rechtsakte gemäß Artikel 98 zu erlassen, 
um das Verzeichnis in Anhang XIV anzupassen, wenn dies aufgrund des 
Abschlusses neuer internationaler Übereinkommen oder der Änderung bestehender 
internationaler Übereinkommen erforderlich ist. 

UNTERABSCHNITT 1 
QUALIFIZIERUNG UND QUALITATIVE AUSWAHL 

Artikel 71 
Qualifizierungssysteme 

201. Vergabestellen, die dies wünschen, können ein Qualifizierungssystem für 
Wirtschaftsteilnehmer einrichten und betreiben.  

Vergabestellen, die ein Qualifizierungssystem einrichten und betreiben, sorgen dafür, 
dass Wirtschaftsteilnehmer die Qualifizierung zu jedem Zeitpunkt beantragen 
können. 

202. Das in Absatz 1 genannte System kann verschiedene Qualifizierungsstufen 
umfassen. 

Vergabestellen legen objektive Vorschriften und Kriterien für den Ausschluss und 
die Auswahl von Wirtschaftsteilnehmern, die die Qualifizierung beantragen, sowie 
objektive Kriterien und Vorschriften für die Funktionsweise des 
Qualifizierungssystems fest, wie beispielsweise die Aufnahme in das System, die 
regelmäßige Aktualisierung etwaiger Qualifizierungen und die Dauer der 
Aufrechterhaltung des Systems. 

Beinhalten diese Kriterien technische Spezifikationen, gelten die Artikel 54 und 56. 
Die Kriterien und Vorschriften müssen nach Bedarf aktualisiert werden. 

203. Die Kriterien und Vorschriften, auf die in Absatz 2 verwiesen wird, sind den 
Wirtschaftsteilnehmern auf Antrag zur Verfügung zu stellen. Aktualisierungen der 
Kriterien und Vorschriften sind den interessierten Wirtschaftsteilnehmern 
mitzuteilen. 
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Stellt eine Vergabestelle fest, dass das Qualifizierungssystem anderer Stellen oder 
Einrichtungen seinen Anforderungen genügt, teilt es den interessierten 
Wirtschaftsteilnehmern die Namen dieser anderen Stellen oder Einrichtungen mit. 

204. Von den qualifizierten Wirtschaftsteilnehmern wird ein schriftliches Verzeichnis 
erstellt, das in zwei Kategorien entsprechend der Art des Auftrags, für den die 
Qualifizierung gilt, aufgeteilt werden kann. 

205. Erfolgt ein Aufruf zum Wettbewerb in Form einer Bekanntmachung über das 
Bestehen eines Qualifizierungssystems, werden Aufträge über Bauleistungen, 
Lieferungen oder Dienstleistungen, die unter das Qualifizierungssystem fallen, im 
Zuge nichtoffener Verfahren oder von Verhandlungsverfahren vergeben, bei denen 
alle Bieter und Teilnehmer unter den bereits gemäß diesem System qualifizierten 
Bewerbern ausgewählt werden. 

206. Etwaige Gebühren, die im Zusammenhang mit Anträgen auf Qualifizierung, der 
Aktualisierung oder der Aufrechterhaltung einer bereits bestehenden Qualifizierung 
für das System erhoben werden, müssen im Verhältnis zu den angefallenen Kosten 
stehen. 

Artikel 72 
Qualitative Auswahlkriterien  

207. Vergabestellen können objektive Vorschriften und Kriterien für den Ausschluss und 
die Auswahl von Bietern oder Bewerbern festlegen, wobei diese Vorschriften und 
Kriterien den interessierten Wirtschaftsteilnehmern zur Verfügung gestellt werden 
müssen. 

208. In Fällen, in denen Vergabestellen ein angemessenes Gleichgewicht zwischen 
bestimmten Merkmalen des Vergabeverfahrens und den notwendigen Ressourcen für 
dessen Durchführung sicherstellen müssen, können sie – bei nichtoffenen Verfahren, 
Verhandlungsverfahren oder Innovationspartnerschaften – entsprechend dieser 
Notwendigkeit objektive Vorschriften und Kriterien festlegen, die es der 
Vergabestelle ermöglichen, die Zahl der Bewerber, die zur Angebotsabgabe oder zur 
Aufnahme von Verhandlungen aufgefordert werden, zu begrenzen. Die Zahl der 
ausgewählten Bewerber muss jedoch der Notwendigkeit Rechnung tragen, dass ein 
angemessener Wettbewerb gewährleistet sein muss. 

Artikel 73 
Inanspruchnahme der Kapazitäten anderer Unternehmen 

209. Beinhalten die objektiven Vorschriften und Kriterien für den Ausschluss und die 
Auswahl von Wirtschaftsteilnehmern, die eine Qualifizierung im Rahmen eines 
Qualifizierungssystems beantragen, Anforderungen an die wirtschaftliche und 
finanzielle Leistungsfähigkeit oder die fachliche oder berufliche Befähigung der 
Wirtschaftsteilnehmer, kann der Wirtschaftsteilnehmer gegebenenfalls die 
Kapazitäten anderer Unternehmen in Anspruch nehmen, ungeachtet des rechtlichen 
Charakters der Verbindungen zwischen ihm und diesen Unternehmen. In diesem Fall 
weist der Wirtschaftsteilnehmer gegenüber der Vergabestelle nach, dass ihm diese 
Ressourcen über die gesamte Laufzeit der Gültigkeit des Qualifizierungssystems zur 
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Verfügung stehen, indem er beispielsweise diesbezügliche Zusagen dieser 
Unternehmen vorlegt. Im Falle der wirtschaftlichen und finanziellen 
Leistungsfähigkeit können die Vergabestellen vorschreiben, dass der 
Wirtschaftsteilnehmer und diese Unternehmen gemeinsam für die 
Auftragsausführung haften. 

Unter denselben Voraussetzungen können Gruppen von Wirtschaftsteilnehmern nach 
Artikel 30 die Kapazitäten der Mitglieder der Gruppe oder anderer Unternehmen in 
Anspruch nehmen. 

210. Beinhalten die objektiven Vorschriften und Kriterien für den Ausschluss und die 
Auswahl von Bewerbern und Bietern in offenen, nichtoffenen Verfahren, 
Verhandlungsverfahren oder Innovationspartnerschaften Anforderungen an die 
wirtschaftliche und finanzielle Leistungsfähigkeit oder die fachliche oder 
professionelle Befähigung der Wirtschaftsteilnehmer, kann der 
Wirtschaftsteilnehmer gegebenenfalls und für einen bestimmten Auftrag die 
Kapazitäten anderer Unternehmen in Anspruch nehmen, ungeachtet des rechtlichen 
Charakters der Verbindungen zwischen ihm und diesen Unternehmen. In diesem Fall 
weist der Wirtschaftsteilnehmer gegenüber der Vergabestelle nach, dass ihm die 
notwendigen Ressourcen zur Verfügung stehen werden, indem er beispielsweise 
diesbezügliche Zusagen dieser Unternehmen vorlegt. Im Falle der wirtschaftlichen 
und finanziellen Leistungsfähigkeit können die Vergabestellen vorschreiben, dass der 
Wirtschaftsteilnehmer und diese Unternehmen gemeinsam für die 
Auftragsausführung haften.  

Unter denselben Voraussetzungen können Gruppen von Wirtschaftsteilnehmern nach 
Artikel 30 die Kapazitäten der Mitglieder der Gruppe oder anderer Unternehmen in 
Anspruch nehmen. 

211. Im Falle von Bauaufträgen, Dienstleistungsaufträgen sowie Verlege- und 
Installationsarbeiten im Zusammenhang mit einem Lieferauftrag können die 
Vergabestellen vorschreiben, dass bestimmte kritische Aufgaben direkt vom Bieter 
selbst oder - wenn das Angebot von einer Gruppe von Wirtschaftsteilnehmern gemäß 
Artikel 30 eingereicht wurde – von einem Gruppenteilnehmer ausgeführt werden. 

Artikel 74 
In der Richtlinie [2004/18/EG] festgelegte Ausschlussgründe und Auswahlkriterien  

212. Die objektiven Vorschriften und Kriterien für den Ausschluss und die Auswahl von 
Wirtschaftsteilnehmern, die eine Qualifizierung im Rahmen eines 
Qualifizierungssystems beantragen, und die objektiven Vorschriften und Kriterien 
für den Ausschluss und die Auswahl von Bewerbern und Bietern in offenen, 
nichtoffenen Verfahren, Verhandlungsverfahren oder Innovationspartnerschaften 
können die in Artikel 55 der Richtlinie 2004/18/EG genannten Ausschlussgründe zu 
den dort festgelegten Bedingungen beinhalten. 

Handelt es sich bei der Vergabestelle um einen öffentlichen Auftraggeber, beinhalten 
diese Kriterien und Vorschriften die in Artikel 55 Absätze 1 und 2 der Richtlinie 
2004/18/EG genannten Ausschlussgründe zu den dort festgelegten Bedingungen.  
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213. Die Kriterien und Vorschriften, auf die in Absatz 1 verwiesen wird, können die in 
Artikel 56 der Richtlinie 2004/18/EG festgelegten Auswahlkriterien zu den dort 
festgelegten Bedingungen beinhalten, insbesondere hinsichtlich der Einschränkungen 
der Anfordreungen an die Jahresumsätze gemäß Absatz 3 zweiter Unterabsatz jenes 
Artikels. 

214. Für die Zwecke der Absätze 1 und 2 gelten die Artikel 57 bis 60 der Richtlinie 
2004/18/EG. 

Artikel 75 
Normen für Qualitätssicherung und Umweltmanagement 

215. Verlangen die Vergabestellen zum Nachweis dafür, dass der Wirtschaftsteilnehmer 
bestimmte Qualitätssicherungsnormen, einschließlich des Zugangs für Behinderte, 
erfüllt, die Vorlage von Bescheinigungen unabhängiger Stellen, so nehmen sie auf 
Qualitätssicherungssysteme Bezug, die den einschlägigen europäischen Normreihen 
genügen und von entsprechenden Stellen zertifiziert sind, die die europäischen 
Normreihen zur Zertifizierung erfüllen. 

Die Vergabestellen erkennen gleichwertige Bescheinigungen von Stellen in anderen 
Mitgliedstaaten an. Sie müssen auch andere Nachweis gleichwertiger 
Qualitätssicherungsmaßnahmen von Wirtschaftsteilnehmern anerkennen, wenn diese 
keinen Zugang zu den betreffenden Bescheinigungen haben oder diese innerhalb der 
einschlägigen Fristen nicht erhalten können. 

216. Verlangen die Vergabestellen zum Nachweis dafür, dass der Wirtschaftsteilnehmer 
bestimmte Systeme oder Normen für das Umweltmanagement erfüllt, die Vorlage 
von Bescheinigungen unabhängiger Stellen, so nehmen sie auf das 
Gemeinschaftssystem für das Umweltmanagement und die Umweltbetriebsprüfung 
(EMAS) oder auf andere Systeme für das Umweltmanagement, die gemäß Artikel 45 
der Verordnung (Nr.) 1221/2009 des Europäischen Parlaments und des Rates49 
anerkannt sind, oder andere Normen für das Umweltmanagement Bezug, die auf den 
einschlägigen europäischen oder internationalen Normen beruhen und von 
entsprechenden Stellen zertifiziert sind. 

Die Vergabestellen erkennen gleichwertige Bescheinigungen von Stellen in anderen 
Mitgliedstaaten an. Sie müssen auch andere Nachweis gleichwertiger 
Umweltmanagementmaßnahmen von Wirtschaftsteilnehmern anerkennen, wenn 
diese keinen Zugang zu den betreffenden Bescheinigungen haben oder diese 
innerhalb der einschlägigen Fristen nicht erhalten können. 

217. Die Mitgliedstaaten können den anderen Mitgliedstaaten auf Anfrage gemäß 
Artikel 97 alle Informationen über die als Nachweis für die Einhaltung der in den 
Absätzen 1 und 2 dieses Artikels genannten Qualitäts- und Umweltstandards 
beizubringenden Unterlagen zur Verfügung stellen. 

                                                 
49 ABl. L 342 vom 22.12.2009, S. 1.  
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UNTERABSCHNITT 2 
ZUSCHLAGSERTEILUNG 

Artikel 76 
Zuschlagskriterien 

218. Die Vergabestellen wenden unbeschadet der für die Vergütung bestimmter 
Dienstleistungen geltenden einzelstaatlichen Rechts- und Verwaltungsvorschriften 
bei der Erteilung des Zuschlags eines der folgenden Kriterien an: 

(a) das wirtschaftlich günstigstes Angebot; 

(b) der niedrigste Preis. 

Je nach Wahl der Vergabestelle können die Kosten entweder nur auf der Grundlage 
des Preises oder mittels des Kosten-Wirksamkeits-Ansatzes, wie des Lebenszyklus-
Kostenansatzes gemäß Artikel 77 bewertet werden. 

219. Die Vergabestelle ermittelt das aus ihrer Sicht im Sinne von Absatz 1 Buchstabe a 
wirtschaftlich günstigste Angebot anhand von Kriterien, die mit dem Gegenstand des 
betreffenden Auftrags in Verbindung stehen. 

Zu diesen Kriterien zählen – zusätzlich zu dem Preis oder den Kosten, auf die in 
Absatz 1 Buchstabe b verwiesen wird – weitere Kriterien, die mit dem Gegenstand 
des betreffenden Auftrags in Verbindung stehen, wie z. B.: 

(a) Qualität, einschließlich technischer Wert, Ästhetik, Zweckmäßigkeit, 
Zugänglichkeit, Design für alle Nutzer, Umwelteigenschaften und innovativer 
Charakter; 

(b) bei Dienstleistungsaufträgen und Aufträgen für die Konzeption von 
Bauarbeiten können die Organisation, Qualifikation und Erfahrung des mit der 
Auftragsausführung betrauten Personals berücksichtigt werden mit der Folge, 
dass dieses Personal nach dem Zuschlag nur mit Zustimmung der 
Vergabestelle ersetzt werden kann, die prüfen muss, dass mit einem Wechsel 
eine gleichwertige Organisation und Qualität gegeben sind; 

(c) Kundendienst und technische Hilfe, Lieferzeitpunkt sowie Lieferungs- oder 
Ausführungsfrist, Zusagen hinsichtlich Teilen und Versorgungssicherheit; 

(d) der spezielle Prozess zur Produktion bzw. Erbringung der erbetenen 
Bauleistungen, Lieferungen oder Dienstleistungen oder jedes sonstigen in 
Artikel 2 Absatz 22 genannten Lebenszyklusstadiums in dem Maße, wie diese 
Kriterien gemäß Absatz 4 spezifiziert sind und direkt in diese Prozesse 
einbezogene Faktoren betreffen und den speziellen Prozess der Produktion 
bzw. Erbringung der erbetenen Bauleistungen, Lieferungen oder 
Dienstleistungen charakterisieren. 
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220. Die Mitgliedstaaten können vorschreiben, dass sich die Vergabe bestimmter Arten 
von Aufträgen auf das wirtschaftlich günstigste Angebot im Sinne von Absatz 1 
Buchstabe a und Absatz 2 zu stützen hat. 

221. Die Zuschlagskriterien übertragen der Vergabestelle keine uneingeschränkte 
Entscheidungsfreiheit. Sie gewährleisten die Möglichkeit eines wirksamen 
Wettbewerbs und werden von Anforderungen ergänzt, die eine effiziente 
Überprüfung der von den Bietern vorgelegten Informationen gestatten. Auf der 
Grundlage der von den Bietern vorgelegten Informationen und Nachweisen prüfen 
die Vergabestellen wirksam, ob die Angebote den Zuschlagskriterien genügen. 

222. Im Falle von Absatz 1 Buchstabe a gibt die Vergabestelle die relative Gewichtung 
jedes Kriteriums an, anhand dessen das wirtschaftlich günstigste Angebot ausgewählt 
wird. 

Diese Gewichtung kann mittels einer Marge angegeben werden, deren größte 
Bandbreite angemessen sein muss. 

Ist die Gewichtung aus objektiven Gründen nicht möglich, so gibt die Vergabestelle 
die Kriterien in absteigender Reihenfolge ihrer Bedeutung an. 

Die relative Gewichtung bzw. die Reihenfolge der Bedeutung ist in der 
Bekanntmachung für den Aufruf zum Wettbewerb, in der Aufforderung zur 
Interessensbestätigung, in der Aufforderung zur Angebotsabgabe oder zu 
Verhandlungen oder in den Spezifikationen anzugeben. 

Artikel 77 
Lebenszykluskostenrechnung 

223. In die Berechnung der Lebenszykluskosten fließen die nachstehend genannten 
Kosten, die im Laufe des in Artikel 2 Absatz 22 definierten Lebenszyklus eines 
Produkts, einer Dienstleistung oder Bauleistung anfallen, im relevanten Umfang ein:  

(a) interne Kosten, einschließlich Kosten im Zusammenhang mit dem Erwerb, wie 
Produktionskosten, Nutzung (wie Energieverbrauch und Wartungskosten) und 
Lebensendekosten (wie Sammlungs- und Recyclingkosten), und 

(b) externe Umweltkosten, die direkt mit dem Lebenszyklus in Verbindung stehen, 
sofern ihr Geldwert bestimmt und geprüft werden kann, und die Kosten für die 
Emission von Treibhausgasen und von anderen Schadstoffen sowie sonstige 
Kosten für die Eindämmung des Klimawandels umfassen können. 

224. Bewerten die Vergabestellen die Kosten nach dem Lebenszykluskostenansatz, 
nennen sie in den Auftragsunterlagen die für die Berechnung der 
Lebenszykluskosten verwendete Methode. Die Methode muss sämtliche nachfolgend 
genannten Bedingungen erfüllen: 

(a) sie wurde auf der Grundlage wissenschaftlicher Informationen erstellt oder 
gründet sich auf sonstige objektiv nachprüfbare und nichtdiskriminierende 
Kriterien; 
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(b) sie wurde für eine wiederholte oder kontinuierliche Anwendung konzipiert; 

(c) sie ist allen interessierten Parteien zugänglich. 

Vergabestellen gestatten Wirtschaftsteilnehmern, auch Wirtschaftsteilnehmern aus 
Drittländern, die Anwendung einer unterschiedlichen Methodik zur Ermittlung der 
Lebenszykluskosten ihres Angebots, sofern sie nachweisen, dass diese Methodik den 
in Buchstaben a, b und c genannten Anforderungen genügt und der von der 
Vergabestelle angegebenen Methodik gleichwertig ist. 

225. Wird eine gemeinsame Methode für die Berechnung der Lebenszykluskosten im 
Rahmen eines Rechtsakts der Union, einschließlich eines delegierten Rechtsakts auf 
der Grundlage einer sektorspezifischen Rechtsetzung, angenommen, findet sie 
Anwendung, sofern in die Zuschlagskriterien gemäß Artikel 76 Absatz 1 die 
Lebenszykluskostenberechnung einbezogen wurde.  

Ein Verzeichnis dieser delegierten und sonstigen Rechtsakte ist Gegenstand von 
Anhang XV. Die Kommission wird gemäß Artikel 98 befugt, delegierte Rechtsakte 
zur Aktualisierung des Verzeichnisses zu erlassen, wenn aufgrund der Annahme 
neuer Rechtsvorschriften oder der Aufhebung bzw. Änderung dieser Vorschriften 
Änderungen erforderlich werden. 

Artikel 78 
Hindernisse für die Zuschlagserteilung  

Vergabestellen dürfen keinen Vertrag mit einem erfolgreichen Bieter schließen, wenn eine der 
folgenden Bedingungen erfüllt ist:  

(a) der Bieter kann die gemäß Artikel 74 Absatz 3 geforderten Bescheinigungen 
und Unterlagen nicht vorlegen; 

(b) die vom Bieter gemäß Artikel 37 vorgelegte Erklärung ist falsch; 

(c) die vom Bieter gemäß Artikel 36 Absatz 3 Buchstabe b vorgelegte Erklärung 
ist falsch. 

Artikel 79 
Ungewöhnlich niedrige Angebote 

226. Die Vergabestelle schreibt den Wirtschaftsteilnehmern vor, den berechneten Preis 
bzw. die berechneten Kosten zu erläutern, sofern alle nachfolgend genannten 
Bedingungen erfüllt sind:  

(a) der berechnete Preis bzw. die berechneten Kosten liegen mehr als 50 % unter 
dem Durchschnittspreis oder den Durchschnittskosten der übrigen Angebote; 

(b) der berechnete Preis bzw. die berechneten Kosten liegen mehr als 20 % unter 
dem Preis oder den Kosten des zweitniedrigsten Angebots; 

(c) es wurden mindestens fünf Angebote eingereicht. 
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227. Liegt das Angebot aus anderen Gründen ungewöhnlich niedrig, können die 
Vergabenstellen ebenfalls Erklärungen verlangen. 

228. Die Erklärungen im Sinne der Absätze 1 und 2 können sich insbesondere auf 
Folgendes beziehen: 

(a) die Wirtschaftlichkeit des Fertigungsverfahrens, der Erbringung der 
Dienstleistung und des Bauverfahrens; 

(b) die gewählten technischen Lösungen oder alle außergewöhnlich günstigen 
Bedingungen, über die der Bieter bei der Lieferung der Waren bzw. der 
Erbringung der Dienstleistung oder bei der Durchführung der Bauleistungen 
verfügt;  

(c) die Originalität der vom Bieter angebotenen Lieferungen, Dienstleistungen 
oder Bauleistungen; 

(d) die Einhaltung – zumindest in gleichwertiger Art und Weise – der Pflichten aus 
dem Unionsrecht auf dem Gebiet des Sozial- und Arbeitsrechts oder des 
Umweltrechts bzw. der in Anhang XIV aufgeführten internationalen 
Bestimmungen des Sozial- und Umweltrechts oder, falls nicht anwendbar, 
anderer Vorschriften zur Gewährleistung eines gleichwertigen Schutzniveaus; 

(e) die etwaige Gewährung einer staatlichen Beihilfe an den Bieter. 

229. Die Vergabestelle prüft die vorgelegten Informationen mittels Rücksprache mit dem 
Bieter.  

Sie kann das Angebot nur dann ablehnen, wenn das niedrige Niveau des berechneten 
Preises bzw. der berechneten Kosten unter Berücksichtigung der in Absatz 3 
genannten Faktoren durch die Nachweise nicht gerechtfertigt wird. 

Die Vergabestellen lehnen das Angebot ab, wenn sie festgestellt haben, dass das 
Angebot ungewöhnlich niedrig liegt, weil es den Pflichten aus dem Unionsrecht auf 
dem Gebiet des Sozial- und Arbeitsrechts oder des Umweltrechts bzw. der in 
Anhang XIV aufgeführten internationalen Bestimmungen des Sozial- und 
Umweltrechts, auch unter Einbeziehung der Lieferkette, nicht genügt.  

230. Stellt die Vergabestelle fest, dass ein Angebot ungewöhnlich niedrig ist, weil der 
Bieter eine staatliche Beihilfe erhalten hat, so darf er das Angebot allein aus diesem 
Grund nur nach Rücksprache mit dem Bieter ablehnen, sofern dieser binnen einer 
von der Vergabestelle festzulegenden ausreichenden Frist nicht nachweisen kann, 
dass die betreffende Beihilfe mit dem Binnenmarkt im Sinne von Artikel 107 AEUV 
vereinbar war. Lehnt die Vergabestelle ein Angebot unter diesen Umständen ab, so 
teilt sie dies der Kommission mit. 

231. Die Mitgliedstaaten können gemäß Artikel 97 den anderen Mitgliedstaaten auf 
Anfrage alle Informationen über die Nachweise und Unterlagen übermitteln, die im 
Hinblick auf in Absatz 3 genannte Einzelheiten vorgelegt wurden. 
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Kapitel IV 
Auftragsausführung 

Artikel 80 
Bedingungen für die Auftragsausführung  

Vergabestellen können besondere Bedingungen für die Ausführung eines Auftrags festlegen, 
sofern diese im Aufruf zum Wettbewerb oder in den Spezifikationen angegeben werden. 
Diese Bedingungen können insbesondere Fragen des Sozial- und Umweltrechts betreffen. Sie 
können auch die Auflage enthalten, dass Wirtschaftsteilnehmer einen Ausgleich für das 
Risiko von Preiserhöhungen infolge von Preisschwankungen (Hedging) vorsehen, die die 
Auftragsausführung wesentlich beeinträchtigen können. 

Artikel 81 
Vergabe von Unteraufträgen 

232. In den Auftragsunterlagen kann die Vergabestelle den Bieter auffordern oder von 
einem Mitgliedstaat verpflichtet werden, den Bieter aufzufordern, in seinem Angebot 
den Teil des Auftrags, den er gegebenenfalls im Wege von Unteraufträgen an Dritte 
zu vergeben gedenkt, sowie die gegebenenfalls vorgeschlagenen Unterauftragnehmer 
anzugeben. 

233. Die Mitgliedstaaten können vorsehen, dass die Vergabestelle auf Wunsch des 
Unterauftragnehmers und sofern die Art des Auftrags es erlaubt, fällige Zahlungen 
im Zusammenhang mit den für den Hauptauftraggeber erbrachten Dienstleistungen, 
Lieferungen oder Bauleistungen direkt an den Unterauftragnehmer leistet. In diesem 
Fall führen die Mitgliedstaaten geeignete Mechanismen ein, die es dem 
Hauptauftragnehmer ermöglichen, Einwände gegen ungerechtfertigte Zahlungen zu 
erheben. Die Modalitäten dieser Zahlungsregelung werden in den Auftragunterlagen 
dargelegt. 

234. Die Frage der Haftung des hauptverantwortlichen Wirtschaftsteilnehmers bleibt von 
den Absätzen 1 und 2 unberührt. 

Artikel 82 
Auftragsänderungen während der Laufzeit 

235. Eine wesentliche Änderung der Bestimmungen eines Bauleistungs-, Liefer- oder 
Dienstleistungsauftrags während seiner Laufzeit gilt für die Zwecke dieser Richtlinie 
als Neuvergabe und erfordert die Durchführung eines neuen Vergabeverfahrens im 
Einklang mit dieser Richtlinie. 

236. Eine Änderung eines Auftrags während seiner Laufzeit ist als wesentlich im Sinne 
von Absatz 1 anzusehen, wenn sie dazu führt, dass der Auftrag sich wesentlich von 
dem ursprünglich vergebenen Auftrag unterscheidet. Unbeschadet der Absätze 3 und 
4 ist eine Änderung in jedem Fall als wesentlich anzusehen, wenn eine der folgenden 
Voraussetzungen erfüllt ist:  
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(a) Mit der Änderung werden Bedingungen eingeführt, die, wenn sie für das 
ursprüngliche Vergabeverfahren gegolten hätten, die Auswahl anderer 
Bewerber als der ursprünglich ausgewählten oder eine Zuschlagserteilung an 
einen anderen Bieter ermöglicht hätte. 

(b) Mit der Änderung wird das wirtschaftliche Gleichgewicht des Auftrags 
zugunsten des Auftragnehmers verschoben. 

(c) Mit der Änderung wird der Umfang des Auftrags erheblich ausgeweitet, so 
dass er Lieferungen, Dienstleistungen oder Bauleistungen umfasst, die 
ursprünglich nicht vorgesehen waren. 

237. Eine Ersetzung des Vertragspartners ist als wesentliche Änderung im Sinne von 
Absatz 1 zu betrachten.  

Unterabsatz 1 gilt jedoch nicht für den Fall, dass ein anderer Wirtschaftsteilnehmer, 
der die ursprünglich festgelegten qualitativen Auswahlkriterien erfüllt, im Zuge einer 
Unternehmensumstrukturierung oder einer Insolvenz ganz oder teilweise an die 
Stelle des ursprünglichen Auftragnehmers tritt, sofern dies keine weiteren 
wesentlichen Änderungen des Vertrags zur Folge hat und nicht dazu dient, die 
Anwendung dieser Richtlinie zu umgehen. 

238. Kann der Wert einer Änderung in Geldwert ausgedrückt werden, ist eine Änderung 
nicht als wesentlich im Sinne von Absatz 1 anzusehen, wenn ihr Wert nicht die in 
Artikel 12 festgelegten Schwellenwerte überschreitet und weniger als 5% des 
ursprünglichen Auftragspreises beträgt, vorausgesetzt, dass sich aufgrund der 
Änderung nicht der Gesamtcharakter des Auftrags verändert. Im Falle mehrerer 
aufeinanderfolgender Änderungen wird deren Wert auf der Grundlage des 
kumulierten Werts der aufeinanderfolgenden Änderungen bestimmt. 

239. Auftragsänderungen sind nicht als wesentlich im Sinne von Absatz 1 zu betrachten, 
wenn sie in den Auftragsunterlagen in Form von klar, präzise und eindeutig 
formulierten Überprüfungsklauseln oder Optionen vorgesehen sind. Entsprechende 
Klauseln müssen Angaben zu Umfang und Art möglicher Änderungen oder Optionen 
sowie zu den Bedingungen enthalten, unter denen sie zur Anwendung gelangen 
können. Sie dürfen keine Änderungen oder Optionen vorsehen, die den 
Gesamtcharakter des Auftrags verändern würden.  

240. In Abweichung von Absatz 1 erfordert eine wesentliche Änderung nicht die 
Durchführung eines neuen Vergabeverfahrens, wenn sämtliche folgende 
Voraussetzungen erfüllt sind:  

(a) Die Änderung wurde erforderlich aufgrund von Umständen, die eine ihrer 
Sorgfaltspflicht nachkommende Vergabestelle nicht vorhersehen konnte.  

(b) Aufgrund der Änderung verändert sich nicht der Gesamtcharakter des 
Auftrags. 

Vergabestellen machen derartige Änderungen im Amtsblatt der Europäischen Union 
bekannt. Diese Bekanntmachungen müssen die Informationen nach Anhang XVI 
enthalten und werden gemäß Artikel 65 veröffentlicht.  
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241. Vergabestellen dürfen von der Möglichkeit der Auftragsänderung in den folgenden 
Fällen nicht Gebrauch machen: 

(a) wenn die Änderung den Zweck hat, Mängeln in der Leistungserbringung des 
Auftragnehmers oder deren Folgen abzuhelfen, was sich im Wege der 
Durchsetzung der vertraglichen Verpflichtungen bewerkstelligen lässt;  

(b) wenn die Änderung den Zweck hat, das Risiko von Preiserhöhungen, das der 
Auftragnehmer abgesichert hat, auszugleichen. 

Artikel 83 
Kündigung von Aufträgen 

Die Mitgliedstaaten stellen sicher, dass Vergabestellen unter bestimmten Bedingungen, die im 
anwendbaren nationalen Vertragsrecht festgelegt sind, über die Möglichkeit verfügen, einen 
Bauleistungs-, Liefer- oder Dienstleistungsauftrag während seiner Laufzeit zu kündigen, wenn 
eine der folgenden Voraussetzungen erfüllt ist: 

(a) Die in Artikel 21 vorgesehenen Ausnahmen sind infolge einer privaten Beteiligung 
an der juristischen Person, die den Auftrag vergeben hat, gemäß Artikel 21 Absatz 4 
nicht mehr anwendbar.  

(b) Eine Auftragsänderung stellt eine neue Auftragsvergabe im Sinne von Artikel 82 dar. 

(c) Der Gerichtshof der Europäischen Union entscheidet in einem Verfahren nach 
Artikel 258 AEUV, dass ein Mitgliedstaat gegen eine Verpflichtung aus den 
Verträgen dadurch verstoßen hat, dass eine Vergabestelle dieses Mitgliedstaats den 
in Frage stehenden Auftrag vergeben hat, ohne dabei seinen Verpflichtungen aus den 
Verträgen und aus dieser Richtlinie nachzukommen. 
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TITEL III 
BESONDERE BESCHAFFUNGSREGELUNGEN 

KAPITEL I 
Soziale und andere besondere Dienstleistungen  

Artikel 84 
Vergabe von Aufträgen für soziale oder andere besondere Dienstleistungen 

Aufträge, die soziale oder andere in Anhang XVII aufgeführte besondere Dienstleistungen 
betreffen, werden im Einklang mit den Bestimmungen dieses Kapitels vergeben, sofern ihr 
Wert dem in Artikel 12 Buchstabe c angegebenen Schwellenwert entspricht oder diesen 
übersteigt. 

Artikel 85 
Veröffentlichung der Bekanntmachungen 

242. Vergabestellen, die einen Auftrag zur Erbringung von in Artikel 84 aufgeführten 
Dienstleistungen zu vergeben beabsichtigen, teilen ihre Absicht in einer 
Auftragsbekanntmachung mit. 

243. Vergabestellen, die einen Auftrag zur Erbringung von in Artikel 84 aufgeführten 
Dienstleistungen vergeben haben, teilen das Ergebnis in einer 
Vergabebekanntmachung mit. 

244. Bekanntmachungen nach den Absätzen 1 und 2 enthalten im Einklang mit den 
Standardformularen für Bekanntmachungen die in Anhang XVIII genannten 
Angaben. Die Kommission erstellt die Standardformulare. Entsprechende 
Durchführungsrechtsakte werden nach dem Beratungsverfahren gemäß Artikel 100 
erlassen. 

245. Bekanntmachungen nach den Absätzen 1 und 2 werden im Einklang mit Artikel 65 
veröffentlicht. 

Artikel 86 
Grundsätze für die Vergabe von Aufträgen 

246. Die Mitgliedstaaten führen geeignete Verfahren für die Vergabe von unter dieses 
Kapitel fallenden Aufträgen ein, wobei sie die volle Einhaltung der Grundsätze der 
Transparenz und der Gleichbehandlung der Wirtschaftsteilnehmer sicherstellen und 
es den Vergabestellen ermöglichen, der Spezifik der fraglichen Dienstleistungen 
Rechnung zu tragen.  

247. Die Mitgliedstaaten gewährleisten, dass die Vergabestellen der Notwendigkeit, 
Qualität, Kontinuität, Zugänglichkeit, Verfügbarkeit und Vollständigkeit der 
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Dienstleistungen sicherzustellen, sowie den spezifischen Bedürfnissen verschiedener 
Nutzerkategorien, der Einbeziehung und Ermächtigung der Nutzer und dem Aspekt 
der Innovation Rechnung tragen können. Die Mitgliedstaaten können auch vorsehen, 
dass die Auswahl der Dienstleister nicht allein auf der Grundlage des Preises für die 
Erbringung der Dienstleistungen getroffen wird. 
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KAPITEL II 
Vorschriften über Wettbewerbe im Dienstleistungsbereich 

Artikel 87 
Allgemeine Bestimmungen 

248. Die für die Ausrichtung von Wettbewerben geltenden Regeln müssen den 
Bestimmungen dieses Kapitels entsprechen und sind den an einer Teilnahme 
Interessierten zur Verfügung zu stellen. 

249. Die Zulassung zur Teilnahme an Wettbewerben darf nicht beschränkt werden 

(a) auf das Gebiet eines Mitgliedstaats oder einen Teil davon; 

(b) aufgrund der Tatsache, dass nach dem Recht des Mitgliedstaates, in dem der 
Wettbewerb ausgerichtet wird, nur natürliche oder nur juristische Personen 
teilnehmen dürften. 

Artikel 88  
Anwendungsbereich 

250. Dieses Kapitel bezieht sich auf Wettbewerbe, die im Rahmen eines 
Vergabeverfahrens für einen Dienstleistungsauftrag organisiert werden, sofern der 
Netto-Auftragswert ohne Mehrwertsteuer und einschließlich aller Preisgelder oder 
Zahlungen an Teilnehmer dem in Artikel 12 Buchstabe a genannten Betrag entspricht 
oder darüber liegt.  

251. Dieses Kapitel gilt für alle Wettbewerbe, bei denen die Gesamthöhe der Preisgelder 
und Zahlungen an Teilnehmer, einschließlich des veranschlagten Werts des 
Dienstleistungsauftrags ohne Mehrwertsteuer, der möglicherweise gemäß Artikel 44 
Buchstabe k in der Folge erteilt wird, sofern die Vergabestelle diesen Zuschlag in der 
Bekanntmachung nicht ausschließt, dem in Artikel 12 Buchstabe a genannten Betrag 
entspricht oder darüber liegt.  

Artikel 89  
Bekanntmachungen 

252. Vergabestellen, die die Ausrichtung von Wettbewerben planen, rufen mittels einer 
Bekanntmachung zum Wettbewerb auf. Beabsichtigen sie, einen anschließenden 
Dienstleistungsauftrag nach Artikel 44 Buchstabe k zu vergeben, ist dies in der 
Bekanntmachung der Wettbewerbe anzugeben. Vergabestellen, die Wettbewerbe 
durchgeführt haben, veröffentlichen die Ergbnisse in einer Bekanntmachung.  

253. Der Aufruf zum Wettbewerb beinhaltet die in Anhang XIX genannten Angaben, und 
die Bekanntmachung der Ergebnisse der Wettbewerbe enthält die in Anhang XX 
genannten Angaben im Format der Standardformulare. Die Kommission erstellt die 
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Standardformulare. Entsprechende Durchführungsrechtsakte werden nach dem 
Beratungsverfahren gemäß Artikel 100 erlassen. 

Die Bekanntmachung der Ergebnisse der Wettbewerbe wird der Kommission 
innerhalb von zwei Monaten nach Abschluss der Wettbewerbe übermittelt.  

Würde die Offenlegung von Angaben über das Ergebnis der Wettbewerbe den 
Gesetzesvollzug behindern, dem öffentlichen Interesse zuwiderlaufen, die 
berechtigten geschäftlichen Interessen eines bestimmten öffentlichen oder privaten 
Wirtschaftsteilnehmers, auch des Wirtschaftsteilnehmers, der den Zuschlag erhalten 
hat, schädigen oder den lauteren Wettbewerb zwischen Wirtschaftsteilnehmern 
beeinträchtigen, brauchen diese Angaben nicht veröffentlicht werden. 

254. Artikel 65 Absätze 2 bis 6 gelten auch für Bekanntmachungen im Zusammenhang 
mit Wettbewerben. 

Artikel 90 
Vorschriften für die Ausrichtung von Wettbewerben sowie die Auswahl der Teilnehmer und 

der Preisrichter 

255. Bei der Ausrichtung von Wettbewerben wenden die Vergabestellen dieser Richtlinie 
entsprechende Verfahren an. 

256. Bei Wettbewerben mit beschränkter Teilnehmerzahl legen die Vergabestellen 
eindeutige und nichtdiskriminierende Auswahlkriterien fest. In jedem Fall muss die 
Zahl der zur Teilnahme aufgeforderten Bewerber ausreichen, um einen echten 
Wettbewerb zu gewährleisten. 

257. Das Preisgericht darf nur aus natürlichen Personen bestehen, die von den 
Wettbewerbsteilnehmern unabhängig sind. Wird von den Wettbewerbsteilnehmern 
eine bestimmte berufliche Qualifikation verlangt, muss mindestens ein Drittel der 
Preisrichter über dieselbe oder eine gleichwertige Qualifikation verfügen. 

Artikel 91 
Entscheidungen des Preisgerichts 

258. Das Preisgericht ist in seinen Entscheidungen und Stellungnahmen unabhängig. 

259. Die von den Bewerbern vorgelegten Pläne und Entwürfe werden vom Preisgericht 
unter Wahrung der Anonymität und nur aufgrund der Kriterien, die in der 
Bekanntmachung der Wettbewerbe genannt sind, geprüft. 

260. Das Preisgericht erstellt über die Rangfolge der Projekte einen von den Preisrichtern 
zu unterzeichnenden Bericht, der eine Würdigung jedes Projekts, diesbezügliche 
Anmerkungen und etwa noch zu klärende Fragen enthält. 

261. Die Anonymität ist bis zur Stellungnahme oder Entscheidung des Preisgerichts zu 
wahren. 
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262. Die Bewerber können bei Bedarf aufgefordert werden, zur Klärung bestimmter 
Aspekte der Projekte Fragen zu beantworten, die das Preisgericht in seinem Protokoll 
festgehalten hat. 

263. Über den Dialog zwischen den Preisrichtern und den Bewerbern ist ein umfassendes 
Protokoll zu erstellen. 
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TITEL IV 
GOVERNANCE 

Artikel 92 
Durchsetzung 

Im Einklang mit der Richtlinie 92/13/EWG des Rates stellen die Mitgliedstaaten eine korrekte 
Anwendung dieser Richtlinie durch wirksame, zugängliche und transparente Mechanismen 
sicher, die das bestehende System für die Nachprüfung von Entscheidungen von 
Vergabestellen ergänzen. 

Artikel 93 
Öffentliche Aufsicht 

264. Die Mitgliedstaaten benennen eine einzige unabhängige Stelle, die für die 
Beaufsichtigung und Koordinierung der Durchführungstätigkeiten verantwortlich ist 
(im Folgenden „die Aufsichtsstelle“). Die Mitgliedstaaten unterrichten die 
Kommission von dieser Benennung.  

Alle Vergabestellen unterliegen einer solchen Aufsicht.  

265. Die an den Durchführungstätigkeiten beteiligten Behörden organisieren sich so, dass 
Interessenkonflikte vermeiden werden. Das System der öffentlichen Aufsicht muss 
transparent sein. Zu diesem Zweck werden alle Orientierungsdokumente und 
Stellungnahmen sowie ein Jahresbericht über die Durchführung und Anwendung der 
in dieser Richtlinie niedergelegten Vorschriften veröffentlicht.  

Der Jahresbericht enthält Folgendes: 

(a) Angaben zur Erfolgsquote kleiner und mittlerer Unternehmen (KMU) bei 
Beschaffungsverfahren; eine Analyse der Gründe, falls der Wert der an KMU 
vergebenen Aufträge unter 50 % liegt;  

(b) einen Gesamtüberblick über die Durchführung einer nachhaltigen 
Beschaffungspolitik, worunter auch Verfahren fallen, die die Aspekte 
Umweltschutz, soziale Eingliederung, unter anderem Barrierefreiheit für 
Menschen mit Behinderungen oder Innovationsförderung berücksichtigen; 

(c) zentralisierte Daten über berichtete Fälle von Betrug, Korruption, 
Interessenkonflikten und anderen schwerwiegenden Unregelmäßigkeiten im 
Bereich des öffentlichen Auftragswesens, auch zu Projekten, die aus dem 
Haushalt der Union kofinanziert sind. 

266. Die Aufsichtsstelle nimmt folgende Aufgaben wahr: 

(a) Überwachung der Anwendung der Vorschriften für das öffentliche 
Auftragswesen und der entsprechenden Praxis aufseiten der Vergabestellen, 
insbesondere der zentralen Beschaffungsstellen; 
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(b) Rechtsberatung für Vergabestellen in Fragen der Auslegung der Vorschriften 
und Grundsätze für die öffentliche Auftragsvergabe und zur Anwendung der 
Vorschriften in Einzelfällen; 

(c) Formulierung – im Lichte der Bestimmungen dieser Richtlinie und der 
einschlägigen Rechtsprechung des Gerichtshofs der Europäischen Union – von 
Initiativstellungnahmen und Orientierungen zu Fragen von allgemeinem 
Interesse, die die Auslegung und Anwendung der Vorschriften für die 
öffentliche Auftragsvergabe betreffen, zu wiederkehrenden Fragen und zu 
systembedingten Schwierigkeiten im Zusammenhang mit der Anwendung der 
Vorschriften; 

(d) Festlegung und Anwendung umfassender und praktikabler “Red-Flag“-
Indikatorsysteme zur Vermeidung, Aufdeckung und Berichterstattung von 
Fällen von Betrug, Korruption, Interessenkonflikten und sonstiger 
schwerwiegender Unregelmäßigkeiten im Bereich des öffentlichen 
Auftragswesens;  

(e) Aufmerksammachen der zuständigen nationalen Einrichtungen, einschließlich 
Prüfbehörden, auf bestimmte aufgedeckte Verstöße und systembedingte 
Probleme; 

(f) Prüfung der Beschwerden von Bürgern und Unternehmen über die Anwendung 
der Vorschriften für die öffentliche Auftragsvergabe in Einzelfällen und 
Übermittlung der Analyse an die zuständigen Vergabestellen, die diese bei 
ihren Entscheidungen berücksichtigen oder, wenn sie der Analyse nicht 
Rechnung tragen, die Gründe hierfür erläutern; 

(g) Überwachung der Entscheidungen nationaler Gerichte und Behörden im 
Anschluss an Entscheidungen des Gerichtshofs der Europäischen Union gemäß 
Artikel 267 AEUV oder an Feststellungen des Europäischen Rechnungshofs zu 
Verstößen gegen Unionsvorschriften für die öffentliche Auftragsvergabe im 
Zusammenhang mit von der Union kofinanzierten Projekten; die 
Aufsichtsstelle berichtet dem Europäischen Amt für Betrugsbekämpfung jede 
Verletzung von Verfahren der öffentlichen Auftragsvergabe in der Union, 
sofern sie sich auf Aufträge beziehen, die mittelbar oder unmittelbar von der 
Europäischen Union finanziert wurden. 

Die unter Buchstabe e genannten Aufgaben lassen die Ausübung der Rechte auf 
Einlegung von Rechtsmitteln nach nationalem Recht oder nach dem auf der 
Grundlage der Richtlinie 92/13/EWG errichteten System unberührt. 

Die Mitgliedstaaten ermächtigen die Aufsichtsstellen, die nach nationalem Recht für 
die Überprüfung der Entscheidungen von Vergabestellen zuständige Gerichtsbarkeit 
mit Verstößen zu befassen, die sie im Zuge ihrer Überwachungs- und 
Rechtsberatungstätigkeit aufdecken. 

267. Unbeschadet der von der Kommission für die Kommunikation und die Kontakte mit 
den Mitgliedstaaten festgelegten allgemeinen Verfahren und Arbeitsmethoden 
fungiert die Aufsichtsstelle als spezielle Kontaktstelle für die Kommission im 
Kontext der Überwachung der Anwendung des Unionsrechts und der Ausführung 
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des Haushaltsplans der Union auf der Grundlage von Artikel 17 EUV und 
Artikel 317 AEUV. Sie erstattet der Kommission Bericht über sämtliche Verstöße 
gegen diese Richtlinie im Zusammenhang mit Verfahren zur Vergabe von Aufträgen, 
die direkt oder indirekt von der Union finanziert werden. 

Die Kommission kann die Aufsichtsstellen insbesondere mit der Behandlung von 
Einzelfällen befassen, in denen noch kein Vertrag geschlossen wurde oder ein 
Nachprüfungsverfahren noch durchgeführt werden kann. Sie kann die 
Aufsichtsstellen des Weiteren mit Überwachungstätigkeiten betrauen, die 
erforderlich sind, um die Durchführung der Maßnahmen zu gewährleisten, zu denen 
die Mitgliedstaaten verpflichtet sind, um im Falle eines von der Kommission 
festgestellten Verstoßes gegen die Vorschriften und Grundsätze für die öffentliche 
Auftragsvergabe Abhilfe zu schaffen. 

Die Kommission kann die Aufsichststelle auffordern, angebliche Verletzungen der 
Unionsvorschriften für die öffentliche Auftragsvergabe im Zusammenhang mit 
Projekten zu untersuchen, die aus dem Haushalt der Union kofinanziert werden. Die 
Kommission kann die Aufsichtsstelle mit der Weiterverfolgung bestimmter Fälle 
beauftragen, um zu gewährleisten, dass die zuständigen nationalen Behörden, die zur 
Befolgung ihrer Anweisungen verpflichtet sind, die angemessenen Konsequenzen 
aus der Verletzung der Unionsvorschriften für die öffentliche Auftragsvergabe im 
Zusammenhang mit kofinanzierten Projekten ziehen. 

268. Untersuchungs- und Durchsetzungstätigkeiten, die die Aufsichtsstelle durchführt, um 
sicherzustellen, dass die Entscheidungen von Vergabestellen im Einklang mit dieser 
Richtlinie und den Grundsätzen des Vertrags über die Arbeitsweise der Europäischen 
Union stehen, treten weder an die Stelle der Tätigkeiten, die die Kommission in ihrer 
institutionellen Rolle als Hüterin der Verträge ausübt noch greift sie diesen vor. 
Beschließt die Kommission, die Behandlung eines individuellen Falls an die 
Aufsichtsstelle zu verweisen, behält sie im Einklang mit den ihr durch den Vertrag 
übertragenen Befugnissen ihr Interventionsrecht. 

269. Die öffentlichen Auftraggeber übermitteln der nationalen Aufsichtsstelle den 
vollständigen Wortlaut aller vergebenen Aufträge, die mindestens den folgenden 
Auftragswert haben:  

(h) 1 000 000 EUR im Falle von Liefer- oder Dienstleistungsaufträgen; 

(i) 10 000 000 EUR im Falle von Bauleistungaufträgen. 

270. Unbeschadet des einzelstaatlichen Rechts bezüglich des Zugangs zu Informationen 
und gemäß den datenschutzrechtlichen Bestimmungen der Mitgliedstaaten und auf 
EU-Ebene gewährt die Aufsichtsstelle auf schriftlichen Antrag unbeschränkten, 
vollständigen, unmittelbaren und unentgeltlichen Zugang zu den gemäß Absatz 6 
genannten vergebenen Aufträgen. Der Zugang zu bestimmten Teilen der Aufträge 
kann abgelehnt werden, wenn die Offenlegung dieser Angaben den Gesetzesvollzug 
behindern, dem öffentlichen Interesse anderweitig zuwiderlaufen, die berechtigten 
geschäftlichen Interessen von öffentlichen oder privaten Wirtschaftsteilnehmern 
schädigen oder den lauteren Wettbewerb zwischen Wirtschaftsteilnehmern 
beeinträchtigen würde. 



 

DE 122   DE 

Der Zugang zu den Teilen, die offengelegt werden können, ist innerhalb einer 
angemessenen Frist, spätestens jedoch 45 Tage nach dem Datum des Antrags zu 
gewähren. 

Antragsteller, die um den Zugang zu einem Auftrag ersuchen, müssen kein 
unmittelbares oder mittelbares Interesse an diesem bestimmten Auftrag nachweisen. 
Der Empfänger der Informationen muss diese veröffentlichen dürfen. 

271. Der nach Absatz 2 vorzulegende Jahresbericht enthält eine zusammenfassende 
Darstellung sämtlicher Tätigkeiten, die die Aufsichtsstelle gemäß den Absätzen 1 
bis 7 durchgeführt hat.  

Artikel 94 
Einzelberichte über Vergabeverfahren 

272. Die Vergabestellen bewahren die einschlägigen Unterlagen zu jedem Auftrag, jeder 
Rahmenvereinbarung und jeder Einrichtung eines dynamischen 
Beschaffungssystems auf. Diese Unterlagen müssen hinreichend ausführlich sein, 
damit zu einem späteren Zeitpunkt Entscheidungen folgender Art gerechtfertigt 
werden können: 

(a) Qualifizierung und Auswahl von Wirtschaftsteilnehmern und 
Auftragszuschlag; 

(b) Rückgriff auf Verhandlungsverfahren ohne Aufruf zum Wettbewerb auf der 
Grundlage von Artikel 44; 

(c) Nichtanwendung von Titel II Kapitel II bis IV auf der Grundlage der 
Ausnahmebestimmungen von Titel I Kapitel II und III. 

Die Vergabestellen dokumentieren den Fortgang aller Vergabeverfahren, unabhängig 
davon, ob sie auf elektronischem Wege durchgeführt werden oder nicht. Sie 
dokumentieren alle Stufen des Vergabeverfahrens, einschließlich der gesamten 
Kommunikation mit Wirtschaftsteilnehmern und sämtlicher interner Beratungen, der 
Vorbereitung der Ausschreibungen, des Dialogs oder etwaiger Verhandlungen, der 
Auswahl und der Zuschlagserteilung. 

273. Die Untrlagen sind mindestens vier Jahre ab dem Zeitpunkt des Auftragszuschlags 
aufzubewahren, so dass die Vergabestelle während dieses Zeitraums der 
Kommission oder der nationalen Aufsichtsstelle auf Anfrage die notwendigen 
Informationen zukommen lassen kann. 

Artikel 95 
Nationale Berichterstattung 

274. Die gemäß Artikel 93 eingerichteten oder benannten Stellen legen der Kommission 
für jedes Jahr – spätestens am 31. Oktober des Folgejahres – einen Durchführungs- 
und Statistikbericht vor, der anhand eines Standardformulars zu erstellen ist. 
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275. Der in Absatz 1 genannte Bericht enthält – aufgeschlüsselt auf die in den Artikeln 5 
bis 11 genannten Tätigkeiten – mindestens den Gesamtwert der Aufträge, die 
unterhalb der in Artikel 12 genannten Schwellenwerte vergeben wurden, die jedoch 
unter diese Richtlinie fielen, wenn ihr Wert diesen Schwellenwert überstiege.  

276. Die Mitgliedstaaten sorgen dafür, dass dieser Bericht – aufgeschlüsselt auf die in den 
Artikeln 5 bis 11 genannten Tätigkeiten – mindestens die Anzahl und den Wert der 
Auftragszuschläge sowie sonstige Informationen enthält, die zur Überprüfung der 
ordnungsgemäßen Anwendung des Beschaffungsübereinkommens notwendig sind. 
Hierunter fallen Anzahl und Wert der Auftragszuschläge im Wege eines 
Verhandlungsverfahrens ohne Aufruf zum Wettbewerb, aufgeschlüsselt auf die in 
Artikel 44 genannten Umstände und auf die in den Artikeln 5 bis 11 genannten 
Kategorien. Anzugeben ist auch der Mitgliedstaat oder das Drittland des 
erfolgreichen Auftragnehmers.  

277. Ferner enthält der jährliche Bericht für jede der in den Artikeln 5 bis 11 genannten 
Kategorien eine Liste der Vergabestellen, die die betreffende Tätigkeit ausüben, 
unter Angabe der Identifizierungsnummer jeder Stelle, sofern eine solche Nummer 
nach einzelstaatlichem Recht vergeben wird.  

Die Kommission kann die Liste dieser Vergabestellen zur Information im Amtsblatt 
der Europäischen Union veröffentlichen. 

278. Die Kommission erstellt ein Standardformular für den jährlichen Durchführungs- 
und Statistikbericht gemäß Absatz 1. Entsprechende Durchführungsrechtsakte 
werden nach dem Beratungsverfahren gemäß Artikel 100 erlassen. 

279. Mit den in Absatz 5 genannten Rechtsakten soll Folgendes gewährleistet werden: 

(a) Im Sinne der Verwaltungsvereinfachung können statistische Daten in 
Stichproben erhoben werden, sofern dies ihre Repräsentativität nicht 
einschränkt. 

(b) Die Vertraulichkeit der Daten wird gewahrt. 

Artikel 96 
Unterstützung der Vergabestellen und der Unternehmen 

280. Die Mitgliedstaaten schaffen Strukturen zur fachlichen Unterstützung, die 
Vergabestellen Rechts- und Wirtschaftsberatung, Orientierungshilfen und 
Unterstützung bei der Vorbereitung und Durchführung von Vergabeverfahren 
anbieten. Darüber hinaus sorgen die Mitgliedstaaten dafür, dass jede Vergabestelle 
kompetente Unterstützung und Beratung in Einzelfragen erhält. 

281. Zur Verbesserung des Zugangs von Wirtschaftsteilnehmern, insbesondere von KMU, 
zur öffentlichen Auftragsvergabe und zur Erleichterung des Verständnisses der 
Bestimmungen dieser Richtlinie gewährleisten die Mitgliedstaaten eine angemessene 
Hilfestellung, auch auf elektronischem Wege oder über bestehende Netzwerke zur 
Unterstützung von Unternehmen. 
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282. Für Wirtschaftteilnehmer, die beabsichtigen, sich an einem Vergabeverfahren in 
einem anderen Mitgliedstaat zu beteiligen, werden besondere 
Unterstützungsangebote bereitgestellt. Die entsprechenden Angebote müssen 
mindestens die Verwaltungsanforderungen im betreffenden Mitgliedstaat sowie 
etwaige Verpflichtungen im Zusammenhang mit elektronischen Beschaffungen 
abdecken.  

Die Mitgliedstaaten stellen sicher, dass für interessierte Wirtschaftsteilnehmer 
ausreichende, leicht zugängliche Informationen über die steuer-, umweltschutz-, 
sozial- und arbeitsrechtlichen Verpflichtungen bereitgestellt werden, die in dem 
Mitgliedstaat, der Region oder Kommune, in der die Arbeiten ausgeführt bzw. die 
Dienstleistungen erbracht werden, gelten und auch auf die im Rahmen des Auftrags 
vor Ort ausgeführten Arbeiten oder erbrachten Dienstleistungen Anwendung finden. 

283. Für die Zwecke der Absätze 1, 2 und 3 können die Mitgliedstaaten eine einzige oder 
mehrere Stellen oder Verwaltungsstrukturen benennen. Die Mitgliedstaaten sorgen 
für eine ordnungsgemäße Koordinierung zwischen diesen Stellen und Strukturen. 

Artikel 97 
Verwaltungszusammenarbeit 

284. Die Mitgliedstaaten leisten sich gegenseitig Amtshilfe und treffen Maßnahmen zur 
Begründung einer effektiven Zusammenarbeit mit dem Ziel, den 
Informationsaustausch zu den in den Artikeln 56, 75, und 79 genannten Aspekten zu 
gewährleisten. Sie stellen die vertrauliche Behandlung der ausgetauschten 
Informationen sicher.  

1. Die zuständigen Behörden aller betroffenen Mitgliedstaaten halten beim 
Informationsaustausch die Rechtsvorschriften zum Schutz personenbezogener Daten 
ein, die in der Richtlinie 95/46/EG des Europäischen Parlaments und des Rates50 und 
in der Richtlinie 2002/58/EG des Europäischen Parlaments und des Rates51 
niedergelegt sind.  

2. Für die Zwecke dieses Artikels benennen die Mitgliedstaaten eine oder mehrere 
Verbindungsstellen und teilen den übrigen Mitgliedstaaten, den Aufsichtsstellen und 
der Kommission die Kontaktdaten dieser Stellen mit. Die Mitgliedstaaten 
veröffentlichen die Liste der Verbindungsstellen und aktualisieren diese Liste 
regelmäßig. Die Aufsichtsstelle ist für die Koordinierung zwischen den 
Verbindungsstellen verantwortlich. 

3. Der Informationsaustausch erfolgt über das Binnenmarkt-Informationssystem, das 
auf der Grundlage der Verordnung (EU) Nr. XXX/XXXX des Europäischen 
Parlaments und des Rates52 errichtet wurde [Vorschlag für eine Verordnung des 
Europäischen Parlaments und des Rates über die Verwaltungszusammenarbeit 
mithilfe des Binnenmarkt-Informationssystems („IMI-Verordnung“), 

                                                 
50 ABl. L 281 vom 23.11.1995, S. 31. 
51 ABl. L 201 vom 31.7.2002, S. 37. 
52 ABl. L […]. 
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KOM(2011) 522]. Die Mitgliedstaaten stellen die von anderen Mitgliedstaaten 
angeforderten Informationen so rasch wie möglich bereit. 
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TITEL V 
Befugnisübertragung, Durchführungsbefugnisse und 

Schlussbestimmungen 

Artikel 98 
Ausübung der übertragenen Befugnisse 

4. Die Befugnis zum Erlass delegierter Rechtsakte wird der Kommission unter den in 
diesem Artikel festgelegten Bedingungen übertragen.  

5. Die Befugnisse gemäß den Artikeln 4, 35, 33, 38, 25, 65, 70, 77, 85 und 95 werden 
der Kommission ab dem [Zeitpunkt des Inkrafttretens dieser Richtlinie] auf 
unbestimmte Zeit übertragen. 

1. Die Befugnisübertragung gemäß den Artikeln 4, 35, 33, 38, 25, 65, 70, 77, 85 und 85 
kann vom Europäischen Parlament oder vom Rat jederzeit widerrufen werden. Der 
Beschluss über den Widerruf beendet die Übertragung der in diesem Beschluss 
genannten Befugnisse. Er wird am Tag nach seiner Veröffentlichung im Amtsblatt 
der Europäischen Union oder zu einem darin angegebenen späteren Zeitpunkt 
wirksam. Die Gültigkeit von delegierten Rechtsakten, die bereits in Kraft sind, wird 
von dem Beschluss über den Widerruf nicht berührt.  

2. Sobald die Kommission einen delegierten Rechtsakt erlässt, übermittelt sie ihn 
gleichzeitig dem Europäischen Parlament und dem Rat.  

3. Ein gemäß Artikel 98 erlassener delegierter Rechtsakt tritt nur in Kraft, wenn weder 
das Europäische Parlament noch der Rat innerhalb einer Frist von zwei Monaten 
nach Übermittlung dieses Rechtakts an das Europäische Parlament und den Rat 
Einwände erhoben haben oder wenn vor Ablauf dieser Frist das Europäische 
Parlament und der Rat beide der Kommission mitgeteilt haben, dass sie keine 
Einwände erheben werden. Auf Initiative des Europäischen Parlaments oder des 
Rates wird diese Frist um zwei Monate verlängert. 

Artikel 99 
Dringlichkeitsverfahren 

4. Gemäß diesem Artikel erlassene delegierte Rechtsakte treten unverzüglich in Kraft 
und gelten, solange kein Einwand gemäß Absatz 2 erhoben wird. In der Mitteilung 
des delegierten Rechtsakts an das Europäische Parlament und den Rat werden die 
Gründe für die Anwendung des Dringlichkeitsverfahrens genannt. 

5. Das Europäische Parlament und der Rat können gemäß Artikel 98 Absatz 5 gegen 
einen erlassenen delegierten Rechtsakt Einwände erheben. In solch einem Fall hebt 
die Kommission den Rechtsakt nach der Mitteilung der Entscheidung über den 
Einspruch durch das Europäische Parlament oder den Rat unverzüglich auf. 
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Artikel 100 
Ausschussverfahren 

6. Die Kommission wird von dem durch den Beschluss 71/306/EWG des Rates53 
eingesetzten Beratenden Ausschuss für das öffentliche Auftragswesen unterstützt. 
Dieser Ausschuss ist ein Ausschuss im Sinne der Verordnung (EU) Nr. 182/2011. 

7. Wird auf diesen Artikel Bezug genommen, so gilt Artikel 4 der Verordnung (EU) 
Nr. 182/2011.  

Artikel 101 
Umsetzung 

8. Die Mitgliedstaaten setzen die erforderlichen Rechts- und Verwaltungsvorschriften 
in Kraft, um dieser Richtlinie bis zum 30. Juni 2014 nachzukommen. Sie teilen der 
Kommission unverzüglich den Wortlaut dieser Vorschriften mit. 

Bei Erlass dieser Vorschriften nehmen die Mitgliedstaaten in den Vorschriften selbst 
oder durch einen Hinweis bei der amtlichen Veröffentlichung auf diese Richtlinie 
Bezug. Die Mitgliedstaaten regeln die Einzelheiten dieser Bezugnahme. 

9. Die Mitgliedstaaten teilen der Kommission den Wortlaut der wichtigsten 
innerstaatlichen Rechtsvorschriften mit, die sie auf dem unter diese Richtlinie 
fallenden Gebiet erlassen. 

Artikel 102 
Aufhebung von Rechtsakten 

Die Richtlinie 2004/17/EG wird mit Wirkung vom 30. Juni 2014 aufgehoben. 

Bezugnahmen auf die aufgehobene Richtlinie gelten als Bezugnahmen auf die vorliegende 
Richtlinie und sind nach Maßgabe der Entsprechungstabelle in Anhang XXI zu lesen. 

Artikel 103 
Überprüfung 

Die Kommission überprüft die wirtschaftlichen Auswirkungen, die die Anwendung der in 
Artikel 12 festgelegten Schwellenwerte auf den Binnenmarkt hat, und erstattet dem 
Europäischen Parlament und dem Rat bis zum 30. Juni 2017 darüber Bericht.  

Im Falle einer Änderung der laut dem Beschaffungsübereinkommen geltenden 
Schwellenwerte wird im Anschluss an den Bericht gegebenenfalls ein Legislativvorschlag zur 
Änderung der in dieser Richtlinie festgesetzten Schwellenwerte vorgelegt. 

                                                 
53 ABl. L 185 vom 16.8.1971, S. 15. 
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Artikel 104 
Inkrafttreten 

Diese Richtlinie tritt am zwanzigsten Tag nach ihrer Veröffentlichung im Amtsblatt der 
Europäischen Union in Kraft. 

Artikel 105 
Adressaten 

Diese Richtlinie ist an die Mitgliedstaaten gerichtet. 

Geschehen zu Brüssel am 20.12.2011 

Im Namen des Europäischen Parlaments Im Namen des Rates 
Der Präsident Der Präsident 
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ANHANG I 
VERZEICHNIS DER TÄTIGKEITEN NACH ARTIKEL 2 ABSATZ 8 

BUCHSTABE A 

Bei Unterschieden in der Auslegung zwischen CPV und NACE gilt die CPV-Nomenklatur. 

NACE(1) CPV-
Referenznummer 

ABSCHNITT F BAUGEWERBE 

Abteilu
ng 

Grup
pe 

Klasse Bezeichnun
g 

Anmerkungen 

45     Baugewerbe Diese Abteilung umfasst:  

Neubau, Renovierung und gewöhnliche 
Instandsetzung 

45000000 

  45.1   Vorbereiten
de 
Baustellenar
beiten 

  45100000 

    45.11 Abbruch-, 
Spreng- und 
Enttrümmer
ungsgewerb
e, 
Erdbewegun
gsarbeiten 
Erdbewegun
gsarbeiten 

Diese Klasse umfasst:  

- Abbruch von Gebäuden und anderen 
Bauwerken 

- Aufräumen von Baustellen 

- Erdbewegungen: Ausschachtung, 
Erdauffüllung, Einebnung und Planierung 
von Baugelände, Grabenaushub, 
Felsabbau, Sprengen usw. 

- Erschließung von Lagerstätten: 

- Auffahren von Grubenbauen, Abräumen 
des Deckgebirges und andere Aus- und 
Vorrichtungsarbeiten 

Diese Klasse umfasst ferner: 

- Baustellenentwässerung 

- Entwässerung von land- und 
forstwirtschaftlichen Flächen 

45110000 

    45.12 Test- und 
Suchbohrun
gen 

Diese Klasse umfasst:  

- Test-, Such- und Kernbohrung für 
bauliche, geophysikalische, geologische 
oder ähnliche Zwecke. 

Diese Klasse umfasst nicht: 

- Erdöl- und Erdgasbohrungen zu 

45120000 
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Förderzwecken (s. 11.20) 

- Brunnenbau (s. 45.25) 

- Schachtbau (s. 45.25) 

- Exploration von Erdöl- und 
Erdgasfeldern, geophysikalische, 
geologische und seismische Messungen 
(s. 74.20) 

  45.2   Hoch- und 
Tiefbau  

  45200000 

    45.21 Hochbau, 
Brücken- 
und 
Tunnelbau 
u. Ä. 

Diese Klasse umfasst:  

- Errichtung von Gebäuden aller Art, 
Errichtung von Brücken, Tunneln u. Ä. 

- Brücken (einschließlich für 
Hochstraßen), Viadukte, Tunnel und 
Unterführungen 

- Rohrfernleitungen, Fernmelde- und 
Energieübertragungsleitungen 

- städtische Rohrleitungs- und Kabelnetze 

- dazugehörige Arbeiten 

- Herstellung von Fertigteilbauten aus 
Beton auf der Baustelle 

Diese Klasse umfasst nicht: 

- Erbringung von Dienstleistungen bei der 
Erdöl- und Erdgasförderung (s. 11.20) 

- Errichtung vollständiger Fertigteilbauten 
aus selbst gefertigten Teilen, soweit nicht 
aus Beton (s. Abteilungen 20, 26 und 28) 

- Bau von Sportplätzen, Stadien, 
Schwimmbädern, Sporthallen und anderen 
Sportanlagen (ohne Gebäude) (s. 45.23) 

- Bauinstallation (s. 45.3) 

- sonstiges Baugewerbe (s. 45.4) 

- Tätigkeiten von Architektur- und 
Ingenieurbüros (s. 74.20) 

- Projektleitung (s. 74.20) 

45210000 

außer: 

-45213316 

45220000 

45231000 

45232000 

    45.22 Dachdeckere
i, 
Abdichtung 
und 
Zimmerei 

Diese Klasse umfasst:  

- Errichtung von Dächern 

- Dachdeckung 

- Abdichtung gegen Wasser und 

45261000 
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Feuchtigkeit 

    45.23 Straßenbau 
und 
Eisenbahnob
erbau 

Diese Klasse umfasst:  

- Bau von Autobahnen, Straßen und 
Wegen 

- Bau von Bahnverkehrsstrecken 

- Bau von Rollbahnen 

- Bau von Sportplätzen, Stadien, 
Schwimmbädern, Tennis- und Golfplätzen 
(ohne Gebäude) 

- Markierung von Fahrbahnen und 
Parkplätzen 

Diese Klasse umfasst nicht: 

- Vorbereitende Erdbewegungen (s. 45.11) 

45212212 und DA03 

45230000 

außer: 

-45231000 

-45232000 

-45234115 

    45.24 Wasserbau Diese Klasse umfasst: 

- Bau von: 

- Wasserstraßen, Häfen (einschließlich 
Jachthäfen), Flussbauten, Schleusen usw. 

- Talsperren und Deichen 

- Nassbaggerei 

- Unterwasserarbeiten 

45240000 

    45.25 Spezialbau 
und 
sonstiger 
Tiefbau 

Diese Klasse umfasst:  

- spezielle Tätigkeiten im Hoch- und 
Tiefbau, die besondere Fachkenntnisse 
bzw. Ausrüstungen erfordern 

- Herstellen von Fundamenten 
einschließlich Pfahlgründung 

- Brunnen- und Schachtbau 

- Montage von fremdbezogenen 
Stahlelementen 

- Eisenbiegerei 

- Mauer- und Pflasterarbeiten 

- Auf- und Abbau von Gerüsten und 
beweglichen Arbeitsbühnen einschließlich 
deren Vermietung 

- Schornstein-, Feuerungs- und 
Industrieofenbau 

Diese Klasse umfasst nicht: 

45250000 

45262000 
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- Vermietung von Gerüsten ohne Auf- und 
Abbau (s. 71.32) 

  45.3   Bauinstallati
on 

  45300000 

    45.31 Elektroinstal
lation 

Diese Klasse umfasst:  

Installation oder Einbau von: 

- elektrischen Leitungen und Armaturen 

- Kommunikationssystemen 

- Elektroheizungen 

- Rundfunk- und Fernsehantennen (für 
Wohngebäude) 

- Feuermeldeanlagen 

- Einbruchsicherungen 

- Aufzügen und Rolltreppen 

- Blitzableitern usw. in Gebäuden und 
anderen Bauwerken 

45213316 

45310000 

außer: 

-45316000 

    45.32 Dämmung 
gegen Kälte, 
Wärme, 
Schall und 
Erschütterun
g 

Diese Klasse umfasst:  

- Dämmung gegen Kälte, Wärme, Schall 
und Erschütterung in Gebäuden und 
anderen Bauwerken 

Diese Klasse umfasst nicht: 

- Abdichtung gegen Wasser und 
Feuchtigkeit (s. 45.22) 

45320000 

    45.33 Klempnerei, 
Gas-, 
Wasser-, 
Heizungs- 
und 
Lüftungsinst
allation 

Diese Klasse umfasst:  

- Installation oder Einbau von: 

- Sanitäranlagen sowie Ausführung von 
Klempnerarbeiten 

- Gasarmaturen 

- Geräten und Leitungen für Heizungs-, 
Lüftungs-, Kühl- und Klimaanlagen 

- Sprinkleranlagen 

Diese Klasse umfasst nicht: 

- Installation von Elektroheizungen 
(s. 45.31 ) 

45330000 

    45.34 Sonstige 
Bauinstallati

Diese Klasse umfasst:  

- Installation von Beleuchtungs- und 

45234115 
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on Signalanlagen für Straßen, Eisenbahnen, 
Flughäfen und Häfen 

- Installation von Ausrüstungen und 
Befestigungselementen a.n.g. in Gebäuden 
und anderen Bauwerken 

45316000 

45340000 

  45.4   Sonstiger 
Ausbau 

  45400000 

    45.41 Anbringen 
von 
Stuckaturen, 
Gipserei und 
Verputzerei 

Diese Klasse umfasst:  

- Stuck-, Gips- und Verputzarbeiten 
einschließlich damit verbundener 
Lattenschalung in und an Gebäuden und 
anderen Bauwerken 

45410000 

    45.42 Bautischlere
i und -
schlosserei 

Diese Klasse umfasst:  

- Einbau von fremdbezogenen Türen, 
Toren, Fenstern, Rahmen und Zargen, 
Einbauküchen, Treppen, 
Ladeneinrichtungen u. Ä. aus Holz oder 
anderem Material 

- Einbau von Decken, Wandvertäfelungen, 
beweglichen Trennwänden u. ä. 
Innenausbauarbeiten 

Diese Klasse umfasst nicht: 

- Verlegen von Parkett- und anderen 
Holzböden (s. 45.43) 

45420000 

    45.43 Fußboden-, 
Fliesen- und 
Plattenlegere
i, 
Raumausstat
tung 

Diese Klasse umfasst:  

- Verlegen von:  

—  

- Fußboden- und Wandfliesen oder -
platten aus Keramik, Beton oder Stein, 

- Parkett- und anderen Holzböden, 
Teppichen und Bodenbelägen aus 
Linoleum, 

- auch aus Kautschuk oder Kunststoff 

- Terrazzo-, Marmor-, Granit- oder 
Schiefer-Boden- oder Wandbelägen, 

- Tapeten 

45430000 

    45.44 Maler- und 
Glasergewer
be 

Diese Klasse umfasst:  

- Innen- und Außenanstrich von Gebäuden 

- Anstrich von Hoch- und Tiefbauten, 

- Ausführung von Glaserarbeiten 

45440000 
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einschließlich Einbau von 
Glasverkleidungen, Spiegeln usw. 

Diese Klasse umfasst nicht: 

- Fenstereinbau (s. 45.42) 

    45.45 Sonstiger 
Ausbau 
a.n.g. 

Diese Klasse umfasst:  

- Einbau von Swimmingpools 

- Fassadenreinigung 

- Sonstige Baufertigstellung und 
Ausbauarbeiten a.n.g. 

Diese Klasse umfasst nicht: 

- Innenreinigung von Gebäuden und 
anderen Bauwerken (s. 74.70) 

45212212 und DA04 

45450000 

  45.5   Vermietung 
von 
Baumaschin
en und -
geräten mit 
Bedienungsp
ersonal 

  45500000 

    45.50 Vermietung 
von 
Baumaschin
en und -
geräten mit 
Bedienungsp
ersonal 

Diese Klasse umfasst nicht: 

- Vermietung von Baumaschinen und 
geräten ohne Bedienungspersonal 
(s. 71.32) 

45500000 

Verordnung (EWG) Nr. 3037/90 des Rates vom 9. Oktober 1990 (ABl. L 293 vom 24.10.1990, S. 1). Verordnung 
zuletzt geändert durch die Verordnung (EWG) Nr. 761/93 der Kommission (ABl. L 83 vom 3.4.1993, S. 1). 
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ANHANG II 
VERZEICHNIS DER RECHTSVORSCHRIFTEN DER UNION NACH ARTIKEL 4 

ABSATZ 2  

Rechte, die in einem angemessen bekanntgegebenen und auf objektiven Kriterien beruhenden 
Verfahren gewährt wurden, sind keine „besonderen oder ausschließlichen Rechte“ im Sinne 
dieser Richtlinie. Im Folgenden werden Verfahren für die Erteilung von Genehmigungen auf 
der Grundlage anderer Rechtsakte der Europäischen Union aufgeführt, die eine angemessene 
Transparenz gewährleisten und nicht zur Gewährung „besonderer oder ausschließlicher 
Rechte“ im Sinne dieser Richtlinie führen: 

(a) Erteilung einer Genehmigung für den Betrieb von Erdgasanlagen nach den in 
Artikel 4 der Richtlinie 98/30/EG festgelegten Verfahren; 

(b) Genehmigung oder Aufforderung zur Angebotsabgabe für den Bau neuer 
Stromerzeugungsanlagen gemäß der Richtlinie 96/92/EG; 

(c) Erteilung von Genehmigungen in Bezug auf Postdienste, die nicht reserviert sind 
oder nicht reserviert werden dürfen, nach den in Artikel 9 der Richtlinie 97/67/EG 
festgelegten Verfahren; 

(d) Verfahren zur Genehmigung von Tätigkeiten, die mit der Nutzung von 
Kohlenwasserstoffen verbunden sind, gemäß der Richtlinie 94/22/EG; 

(e) Öffentliche Dienstleistungsaufträge im Sinne der Verordnung (EG) Nr. 1370/2007, 
die auf der Grundlage eines wettbewerblichen Vergabeverfahrens gemäß Artikel 5 
Absatz 3 der genannten Verordnung vergeben wurden. 
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ANHANG III 
VERZEICHNIS DER RECHTSVORSCHRIFTEN DER UNION NACH ARTIKEL 27 

ABSATZ 3 

A. FORTLEITUNG ODER ABGABE VON GAS UND WÄRME 

Richtlinie 2009/73/EG 

B. ERZEUGUNG, FORTLEITUNG ODER ABGABE VON ELEKTRIZITÄT 

Richtlinie 2009/72/EG 

C. GEWINNUNG, FORTLEITUNG ODER ABGABE VON TRINKWASSER 

Keine 

D. VERGABESTELLEN IM BEREICH DER EISENBAHNDIENSTE 

Schienengüterverkehr 

Richtlinie 91/440/EWG des Rates vom 29. Juli 1991 zur Entwicklung der 
Eisenbahnunternehmen der Gemeinschaft54  

Schienenpersonenverkehr 

Keine 

E. VERGABESTELLEN IM BEREICH DER STÄDTISCHEN EISENBAHN-, 
STRAßENBAHN-, OBERLEITUNGSBUS- ODER BUSDIENSTE 

Keine 

F. VERGABESTELLEN IM BEREICH DER POSTDIENSTE 

Richtlinie 97/67/EG 

G. GEWINNUNG VON ÖL ODER GAS 

Richtlinie 94/22/EG 

H. AUFSUCHUNG UND GEWINNUNG VON KOHLE UND ANDEREN FESTEN 
BRENNSTOFFEN 

Keine 

I. VERGABESTELLEN IM BEREICH DER SEEHAFEN- ODER BINNENHAFEN- ODER 
SONSTIGEN TERMINALEINRICHTUNGEN 

Keine 

                                                 
54 ABl. L 237 vom 24.8.1991, S. 25. 
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J. VERGABESTELLEN IM BEREICH DER FLUGHAFENDIENSTE 

Keine 
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ANHANG IV 
ANFORDERUNGEN AN VORRICHTUNGEN FÜR DIE ELEKTRONISCHE 

ENTGEGENNAHME VON ANGEBOTEN, TEILNAHME- ODER 
QUALIFIZIERUNGSANTRÄGEN ODER VON PLÄNEN UND ENTWÜRFEN FÜR 

WETTBEWERBE 

Die Vorrichtungen für die elektronische Entgegennahme von Angeboten bzw. Teilnahme- 
und Qualifizierungsanträgen sowie von Plänen und Entwürfen bei Wettbewerben müssen 
mittels geeigneter technischer Mittel und entsprechender Verfahren mindestens gewährleisten, 
dass 

(a) die Uhrzeit und der Tag der Entgegennahme der Angebote, der Teilnahme- und der 
Qualifizierungsanträge sowie der Vorlage von Plänen und Entwürfen genau 
bestimmt werden können; 

(b) es als sicher gelten kann, dass niemand vor den festgesetzten Terminen Zugang zu 
den gemäß diesen Anforderungen übermittelten Daten haben kann; 

(c) es bei einem Verstoß gegen dieses Zugangsverbot als sicher gelten kann, dass der 
Verstoß sich eindeutig aufdecken lässt, 

(d) die Zeitpunkte der Öffnung der eingegangenen Daten ausschließlich von den 
ermächtigten Personen festgelegt oder geändert werden können, 

(e) in den verschiedenen Phasen des Qualifizierungsverfahrens, des Vergabeverfahrens 
bzw. der Wettbewerbe der Zugang zu allen bzw. zu einem Teil der vorgelegten 
Daten nur möglich ist, wenn die befugten Personen gleichzeitig tätig werden; 

(f) der Zugang zu den übermittelten Daten bei gleichzeitigem Tätigwerden der 
ermächtigten Personen erst nach dem festgesetzten Zeitpunkt möglich ist, 

(g) die eingegangenen und gemäß den vorliegenden Anforderungen geöffneten Angaben 
ausschließlich den zur Kenntnisnahme ermächtigten Personen zugänglich bleiben 
und 

(h) die Authentifizierung der Angebote den in diesem Anhang aufgeführten 
Anforderungen entspricht. 
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ANHANG V 
VERZEICHNIS DER INTERNATIONALEN ÜBEREINKOMMEN NACH 

ARTIKEL 38 

Übereinkommen mit folgenden Ländern oder Ländergruppen:  

– Albanien (Abl. L 107 vom 28.4.2009) 

– Ehemalige Jugoslawische Republik Mazedonien (ABl. L 87 vom 20.3.2004) 

– CARIFOUM (ABl. L 289 vom 30.10.2008) 

– Chile (ABl. L 352 vom 30.12.2002) 

– Kroatien (Abl. L 26 vom 28.1.2005) 

– Mexiko (Abl. L 276 vom 28.10.2000, L 157 vom 30.6.2000) 

– Montenegro (Abl. L 345 vom 28.12.2007) 

– Südkorea (Abl. L 127 vom 14.5.2011) 

– Schweiz (Abl. L 300 vom 31.12.1972) 



 

DE 140   DE 

ANHANG VI 
TEIL A 

IN REGELMÄSSIGEN NICHT VERBINDLICHEN BEKANNTMACHUNGEN 
AUFZUFÜHRENDE ANGABEN 

(siehe Artikel 61) 

I. OBLIGATORISCHE ANGABEN 

10. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse der Vergabestelle und, falls abweichend, der Dienststelle, bei der weitere 
Informationen erhältlich sind. 

11. Ausgeübte Haupttätigkeit. 

3. a) Bei Lieferaufträgen: Art und Umfang oder Wert der zu erbringenden 
Leistungen bzw. zu liefernden Waren (Nomenklatur-Referenznummer/n). 

b) Bei Bauaufträgen: Art und Umfang der Leistungen, allgemeine Merkmale des 
Bauwerks oder der Baulose (Nomenklatur-Referenznummer/n). 

c) Bei Dienstleistungsaufträgen: Voraussichtliches Gesamtvolumen der Aufträge 
in den einzelnen Dienstleistungskategorien (Nomenklatur-Referenznummer/n). 

4. Tag der Absendung der Bekanntmachung oder der Ankündigung der 
Veröffentlichung dieser Bekanntmachung über das Beschafferprofil. 

5. Sonstige einschlägige Auskünfte. 

II. ZUSÄTZLICH AUFZUFÜHRENDE ANGABEN, WENN DIE BEKANNTMACHUNG 
ALS AUFRUF ZUM WETTBEWERB DIENT ODER EINE VERKÜRZUNG DER 
FRISTEN FÜR DIE EINREICHUNG DER ANGEBOTE BEINHALTET (Artikel 61 
Absatz 2) 

6. Hinweis darauf, dass interessierte Wirtschaftsteilnehmer der Vergabestelle ihr 
Interesse an dem Auftrag/den Aufträgen bekunden sollten. 

7. E-Mail- oder Internet-Adresse, über die die Spezifikationen und ergänzenden 
Unterlagen unentgeltlich, uneingeschränkt, vollständig und unmittelbar abgerufen 
werden können. 

8. Ggf. Angabe darüber, ob der Auftrag für geschützte Werkstätten reserviert oder ob 
seine Ausführung Programmen für geschützte Beschäftigungsverhältnisse 
vorbehalten ist. 

9. Frist für den Eingang der Anträge auf Aufforderung zur Angebotsabgabe oder zur 
Verhandlung. 

10. Art und Umfang der zu liefernden Waren oder allgemeine Merkmale der Bauleistung 
oder Dienstleistungskategorie und entsprechende Bezeichnung, sowie die Angabe, 
ob eine oder mehrere Rahmenvereinbarung/en geplant ist/sind. Insbesondere 
Angaben über Optionen auf zusätzliche Aufträge und die veranschlagte Frist für die 
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Ausübung dieser Optionen sowie gegebenenfalls Angaben zu der Anzahl der 
Verlängerungen. Bei wiederkehrenden Aufträgen auch Angaben zu der 
veranschlagten Frist für spätere Aufrufe zum Wettbewerb. Angaben darüber, ob es 
sich um Kauf, Leasing, Miete oder Mietkauf oder eine Kombination davon handelt. 

11. NUTS-Code für den Haupterfüllungsort der Bauarbeiten bei Bauarbeiten bzw. 
NUTS-Code für den Haupterfüllungsort der Lieferungen oder Dienstleistungen bei 
Lieferungen und Dienstleistungen. Bei Aufteilung des Auftrags in mehrere Lose sind 
diese Informationen für jedes Los anzugeben. 

12. Liefer- oder Ausführungsfrist oder Dauer des Auftrags und, soweit möglich, Tag des 
Fristbeginns. 

13. Anschrift der Stelle, bei der die interessierten Unternehmen ihre 
Interessenbekundung schriftlich einreichen müssen. 

14. Frist für den Eingang der Interessenbekundungen. 

15. Sprache oder Sprachen, in denen die Bewerbungen bzw. Angebote abzugeben sind. 

16. Wirtschaftliche und technische Anforderungen, finanzielle und technische 
Sicherheiten, die von den Lieferanten verlangt werden. 

17. a) Sofern bekannt, voraussichtliches Datum der Einleitung der Vergabeverfahren; 

b) Art des Vergabeverfahrens (nichtoffenes Verfahren oder 
Verhandlungsverfahren); 

c) Höhe der für die Konsultationsunterlagen zu entrichtenden Beträge und 
Zahlungsbedingungen. 

18. Gegebenenfalls besondere Bedingungen für die Ausführung des Auftrags. 

19. Gegebenenfalls Angaben, ob 

(a) eine elektronische Einreichung der Angebote oder Anträge auf Teilnahme 
gefordert bzw. akzeptiert wird, 

(b) Aufträge elektronisch erteilt werden; 

(c) die Rechnungstellung elektronisch erfolgt; 

(d) die Zahlung elektronisch erfolgt; 

20. Name und Anschrift des für Rechtsbehelfsverfahren und gegebenenfalls für 
Mediationsverfahren zuständigen Organs. Genaue Hinweise auf die Fristen für die 
Einlegung von Rechtsbehelfen oder erforderlichenfalls Name, Anschrift, 
Telefonnummer, Faxnummer und E-Mail-Adresse des Dienstes, bei dem diese 
Informationen erhältlich sind. 

21. Sofern bekannt, die Zuschlagskriterien nach Artikel 76: „niedrigster Preis“ bzw. 
„wirtschaftlich günstigstes Angebot“. Die Kriterien für die Bestimmung des 
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wirtschaftlich günstigsten Angebots sowie ihre Gewichtung oder gegebenenfalls die 
nach ihrer Bedeutung eingestufte Reihenfolge dieser Kriterien sind zu erwähnen, 
wenn sie nicht in den Spezifikationen enthalten oder in der Aufforderung zur 
Interessensbestätigung gemäß Artikel 61 Absatz 2 Buchstabe b oder in der 
Aufforderung zur Angebotsabgabe oder zur Verhandlung angegeben sind. 
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TEIL B 
IN BEKANNTMACHUNGEN ÜBER DIE VERÖFFENTLICHUNG 

REGELMÄSSIGER NICHT VERBINDLICHER BEKANNTMACHUNGEN IN 
EINEM BESCHAFFERPROFIL, DIE NICHT ALS AURUF ZUM WETTBEWERB 

DIENEN, AUFZUFÜHRENDE ANGABEN 
(siehe Artikel 61 Absatz 1) 

12. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse der Vergabestelle und, falls abweichend, der Dienststelle, bei der weitere 
Informationen erhältlich sind. 

13. Ausgeübte Haupttätigkeit. 

14. Referenznummer(n) der CPV-Nomenklatur. 

15. Internet-Adresse (URL) des Beschafferprofils. 

16. Datum der Absendung der Bekanntmachung der Vorabinformation zum 
Beschafferprofil. 
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ANHANG VII 
IN SPEZIFIKATIONEN BEI ELEKTRONISCHEN AUKTIONEN 

AUFZUFÜHRENDE ANGABEN (ARTIKEL 47 ABSATZ 4) 

Haben Vergabestellen beschlossen, eine elektronische Auktion abzuhalten, müssen die 
Spezifikationen mindestens die folgenden Angaben enthalten:  

(a) die Komponenten, deren Auftragswerte Gegenstand der elektronischen Auktion sein 
werden, sofern diese Komponenten in der Weise quantifizierbar sind, dass sie in 
Ziffern oder in Prozentangaben ausgedrückt werden können; 

(b) gegebenenfalls die Grenzen der Werte, die eingereicht werden können, wie sie sich 
aus den Spezifikationen des Auftragsgegenstandes ergeben; 

(c) die Informationen, die den Bietern im Laufe der elektronischen Auktion zur 
Verfügung gestellt werden, sowie den Termin, an dem sie ihnen gegebenenfalls zur 
Verfügung gestellt werden; 

(d) die relevanten Angaben zum Ablauf der elektronischen Auktion; 

(e) die Bedingungen, unter denen die Bieter Gebote tätigen können, und insbesondere 
die Mindestabstände, die bei diesen Geboten gegebenenfalls einzuhalten sind; 

(f) die relevanten Angaben zur verwendeten elektronischen Vorrichtung und zu den 
technischen Modalitäten und Merkmalen der Anschlussverbindung. 
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ANHANG VIII 
TECHNISCHE SPEZIFIKATIONEN - BEGRIFFSBESTIMMUNGEN 

Für die Zwecke dieser Richtlinie gelten die folgenden Begriffsbestimmungen: 

(1) „Technische Spezifikation“ hat eine der folgenden Bedeutungen: 

(a) bei Dienstleistungs- oder Lieferaufträgen eine Spezifikation, die in einem 
Schriftstück enthalten ist, das Merkmale für ein Erzeugnis oder eine 
Dienstleistung vorschreibt, wie Qualitätsstufen, Umwelt- und 
Klimaleistungsstufen, „Design für alle“ (einschließlich des Zugangs von 
Menschen mit Behinderungen) und Konformitätsbewertung, Leistung, 
Vorgaben für Gebrauchstauglichkeit, Sicherheit oder Abmessungen des 
Erzeugnisses, einschließlich der Vorschriften über Verkaufsbezeichnung, 
Terminologie, Symbole, Prüfungen und Prüfverfahren, Verpackung, 
Kennzeichnung und Beschriftung, Gebrauchsanleitungen, Produktionsprozesse 
und –methoden in jeder Phase des Lebenszyklus der Lieferung oder der 
Dienstleistung sowie über Konformitätsbewertungsverfahren; 

b) bei Bauaufträgen sämtliche, insbesondere die in den Auftragsunterlagen 
enthaltenen technischen Anforderungen an die Eigenschaften eines Materials, 
eines Erzeugnisses oder einer Lieferung, mit deren Hilfe das Material, das 
Erzeugnis oder die Lieferung so bezeichnet werden können, dass sie ihren 
durch den Auftraggeber festgelegten Verwendungszweck erfüllen. Zu diesen 
Eigenschaften gehören Umwelt- und Klimaleistung, „Design für alle“ 
(einschließlich des Zugangs von Menschen mit Behinderungen) und 
Konformitätsbewertung, Vorgaben für Gebrauchstauglichkeit, Sicherheit oder 
Abmessungen, einschließlich der Qualitätssicherungsverfahren, der 
Terminologie, der Symbole, der Versuchs- und Prüfmethoden, der 
Verpackung, der Kennzeichnung und Beschriftung, der Gebrauchsanleitungen 
sowie der Produktionsprozesse und –methoden in jeder Phase des 
Lebenszyklus der Bauarbeiten; außerdem gehören dazu auch die Vorschriften 
für die Planung und die Preiskalkulation von Bauwerken, die Bedingungen für 
die Prüfung, Inspektion und Abnahme von Bauwerken, die 
Konstruktionsmethoden oder -verfahren und alle anderen technischen 
Anforderungen, die die Vergabestelle für fertige Bauwerke oder die dazu 
notwendigen Materialien oder Teile durch allgemeine und spezielle 
Vorschriften anzugeben in der Lage ist; 

(2) Eine „Norm“ ist eine technische Spezifikation, die von einem anerkannten 
Normungsgremium zur wiederholten oder ständigen Anwendung zugelassen wurde, 
deren Einhaltung jedoch nicht zwingend vorgeschrieben ist und die unter eine der 
nachstehenden Kategorien fällt: 

(a) „Internationale Norm“: Norm, die von einem internationalen 
Normungsgremium angenommen wird und der Öffentlichkeit zugänglich ist; 

(b) „Europäische Norm“: Norm, die von einem europäischen Normungsgremium 
angenommen wird und der Öffentlichkeit zugänglich ist; 
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(c) „Nationale Norm“: Norm, die von einem nationalen Normungsgremium 
angenommen wird und der Öffentlichkeit zugänglich ist; 

(3) Eine „europäische technische Zulassung“ ist eine positive technische Beurteilung der 
Brauchbarkeit eines Produkts hinsichtlich der Erfüllung der wesentlichen 
Anforderungen an bauliche Anlagen; sie erfolgt aufgrund der spezifischen Merkmale 
des Produkts und der festgelegten Anwendungs- und Verwendungsbedingungen. Die 
europäische technische Zulassung wird von einem zu diesem Zweck vom 
Mitgliedstaat zugelassenen Gremium ausgestellt. 

(4) „Gemeinsame technische Spezifikationen“ sind technische Spezifikationen, die nach 
einem von den Mitgliedstaaten anerkannten Verfahren erarbeitet oder gemäß 
Artikel 9 und 10 der Verordnung Nr. [XXX] des Europäischen Parlaments und des 
Rates über Europäische Normung [zur Änderung der Richtlinien 89/686/EWG und 
93/15/EG des Rates und der Richtlinien 94/9/EG, 94/25/EG, 95/16/EG, 97/23/EG, 
98/34/EG, 2004/22/EG, 2007/23/EG, 2009/105/EG sowie 2009/23/EG des 
Euroäischen Parlaments und des Rates] und im Amtsblatt der Europäischen Union 
veröffentlicht wurden. 

(5) „Technische Bezugsgröße“ bezeichnet jeden Bezugsrahmen, der keine offizielle 
Norm ist und von den europäischen Normungsgremien nach den an die Entwicklung 
der Bedürfnisse des Marktes angepassten Verfahren erarbeitet wurde. 
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ANHANG IX 
VORGABEN FÜR DIE VERÖFFENTLICHUNG 

17. Veröffentlichung der Bekanntmachungen 

Die in den Artikeln 61, 62, 63, 64, 85, und 89 genannten Bekanntmachungen sind 
von den Vergabestellen an das Amt für Veröffentlichungen der Europäischen Union 
zu senden und gemäß den folgenden Vorschriften zu veröffentlichen: 

(a) Die in den Artikeln 61, 62, 63, 64, 85, und 89 genannten Bekanntmachungen 
werden vom Amt für amtliche Veröffentlichungen der Europäischen Union 
oder im Fall der regelmäßigen nicht verbindlichen Bekanntmachungen mittels 
eines Beschafferprofils nach Artikel 61 Absatz 1 von der Vergabestelle 
veröffentlicht. 

Vergabestellen können außerdem diese Angaben im Internet in einem 
„Beschafferprofil“ gemäß Nummer 2 Buchstabe b veröffentlichen. 

(b) Das Amt für Veröffentlichungen der Europäischen Union stellt der 
Vergabestelle die Bescheinigung über die Veröffentlichung nach Artikel 65 
Absatz 5 aus. 

18. Veröffentlichung zusätzlicher bzw. ergänzender Informationen 

(a) Die Vergabestellen veröffentlichen die Spezifikationen und zusätzlichen 
Unterlagen vollständig im Internet. 

(b) Das Beschafferprofil kann regelmäßige nicht verbindliche Bekanntmachungen 
nach Artikel 61 Absatz 1, Angaben über laufende Ausschreibungen, geplante 
Aufträge, vergebene Aufträge, annullierte Verfahren sowie alle sonstigen 
Informationen von allgemeinem Interesse wie Kontaktstelle, Telefon- und 
Faxnummer, Postanschrift und E-Mail-Adresse enthalten. 

19. Format und Modalitäten für die Übermittlung der Bekanntmachungen auf 
elektronischem Weg 

Das von der Kommission festgelegte Muster und die Modalitäten für die elektronische 
Übermittlung der Bekanntmachungen sind unter der Internetadresse „http://simap.europa.eu“ 
abrufbar. 
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ANHANG X 
IN DER BEKANNTMACHUNG ÜBER DAS BESTEHEN EINES 
QUALIFIZIERUNGSSYSTEMS AUFZUFÜHRENDE ANGABEN 

(siehe Artikel 39 Absatz 2 Buchstabe b und Artikel 62) 

20. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse der Vergabestelle und, falls abweichend, der Dienststelle, bei der weitere 
Informationen erhältlich sind. 

21. Ausgeübte Haupttätigkeit. 

22. Ggf. Angabe darüber, ob der Auftrag für geschützte Werkstätten reserviert oder ob 
seine Ausführung Programmen für geschützte Beschäftigungsverhältnisse 
vorbehalten ist. 

23. Zweck des Qualifizierungssystems (Beschreibung der Waren, Dienstleistungen oder 
Bauleistungen oder der entsprechenden Kategorien, die unter Anwendung dieses 
Systems beschafft werden sollen – Nomenklatur-Referenznummer/n). NUTS-Code 
für den Haupterfüllungsort der Bauarbeiten bei Bauarbeiten bzw. NUTS-Code für 
den Haupterfüllungsort der Lieferungen oder Dienstleistungen bei Lieferungen und 
Dienstleistungen. 

1. Anforderungen, die die Wirtschaftsteilnehmer im Hinblick auf ihre Qualifikation 
entsprechend dem System erfüllen müssen, sowie Methoden, mit denen die Erfüllung 
der einzelnen Anforderungen überprüft wird. Ist die Beschreibung dieser 
Anforderungen und Prüfmethoden sehr ausführlich und basiert sie auf Unterlagen, 
die für die interessierten Wirtschaftsteilnehmer zugänglich sind, reichen eine 
Zusammenfassung der wichtigsten Bedingungen und Methoden und ein Verweis auf 
diese Unterlagen aus. 

2. Dauer der Gültigkeit des Qualifizierungssystems und Formalitäten für seine 
Verlängerung 

3. Angabe darüber, ob die Bekanntmachung als Aufruf zum Wettbewerb dient. 

4. Anschrift der Stelle, bei der zusätzliche Auskünfte und Unterlagen über das 
Qualifizierungssystem verfügbar sind (wenn es sich um eine andere als die unter 
Ziffer 1 genannten Anschriften handelt). 

5. Name und Anschrift des für Rechtsbehelfsverfahren und gegebenenfalls für 
Mediationsverfahren zuständigen Organs. genaue Angaben zu den Fristen für die 
Einlegung von Rechtsbehelfen bzw. erforderlichenfalls Name, Anschrift, 
Telefonnummer, Faxnummer und E-Mail-Adresse der Stelle, bei der diese 
Informationen erhältlich sind. 

6. Sofern bekannt, die Zuschlagskriterien nach Artikel 76: „niedrigster Preis“ bzw. 
„wirtschaftlich günstigstes Angebot“. Die Kriterien für die Bestimmung des 
wirtschaftlich günstigsten Angebots sowie ihre Gewichtung oder gegebenenfalls die 
nach ihrer Bedeutung eingestufte Reihenfolge dieser Kriterien sind zu erwähnen, 
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wenn sie nicht in den Spezifikationen oder in der Aufforderung zur Angebotsabgabe 
oder zur Verhandlung enthalten sind. 

7. Gegebenenfalls Angaben, ob 

(a)  eine elektronische Einreichung der Angebote oder Anträge auf Teilnahme 
gefordert bzw. akzeptiert wird, 

(b)  Aufträge elektronisch erteilt werden;  

(c)  die Rechnungstellung elektronisch erfolgt;  

(d)  die Zahlung elektronisch erfolgt; 

8. Sonstige einschlägige Auskünfte. 



 

DE 150   DE 

ANHANG XI 
IN DEN AUFTRAGSBEKANNTMACHUNGEN AUFZUFÜHRENDE ANGABEN  

(siehe Artikel 63) 

A. OFFENE VERFAHREN 

1. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse der Vergabestelle und, falls abweichend, der Dienststelle, bei der weitere 
Informationen erhältlich sind. 

2. Ausgeübte Haupttätigkeit. 

3. Ggf. Angabe darüber, ob der Auftrag für geschützte Werkstätten reserviert oder ob 
seine Ausführung Programmen für geschützte Beschäftigungsverhältnisse 
vorbehalten ist. 

4. Art des Auftrags (Liefer-, Bau- oder Dienstleistungsauftrag; gegebenenfalls ist 
anzugeben, ob es sich um eine Rahmenvereinbarung oder ein dynamisches 
Beschaffungssystem handelt), Beschreibung (Nomenklatur-Referenznummer/n). 
Gegebenenfalls Angaben dazu, ob die Angebote im Hinblick auf Kauf, Leasing, 
Miete oder Mietkauf oder eine Kombination davon eingeholt werden.  

5. NUTS-Code für den Haupterfüllungsort der Bauarbeiten bei Bauarbeiten bzw. 
NUTS-Code für den Haupterfüllungsort der Lieferungen oder Dienstleistungen bei 
Lieferungen und Dienstleistungen. 

6. Bei Liefer- und Bauaufträgen: 

(a) Art und Menge der zu liefernden Waren (Nomenklatur-Referenznummer/n), 
einschließlich der Optionen auf zusätzliche Aufträge und, sofern möglich, der 
veranschlagten Frist für die Ausübung dieser Optionen sowie gegebenenfalls 
der Anzahl der Verlängerungen. Bei wiederkehrenden Aufträgen, wenn 
möglich, auch Angaben zu der veranschlagten Frist für die Veröffentlichung 
der Bekanntmachungen späterer Ausschreibungen für die benötigten Waren 
bzw. Angaben zu Art und Umfang der Leistungen und zu den allgemeinen 
Merkmalen des Bauwerks (Nomenklatur-Referenznummer/n). 

(b) Angaben zu der Möglichkeit der Lieferanten, Angebote für Teile und/oder die 
Gesamtheit der gewünschten Lieferungen abzugeben. 

Werden das Bauvorhaben oder der Bauauftrag in mehrere Lose aufgeteilt, 
Angabe der Größenordnung der verschiedenen Lose und der Möglichkeit, für 
ein Los, für mehrere oder sämtliche Lose Angebote zu unterbreiten. 

(c) Bei Bauaufträgen: Angaben zum Zweck des Bauwerks oder des Auftrags, 
wenn dieser außerdem die Erstellung von Entwürfen vorsieht. 

7. Bei Dienstleistungsaufträgen: 
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(a) Art und Menge der zu liefernden Waren, einschließlich der Optionen auf 
zusätzliche Aufträge und, sofern möglich, der veranschlagten Frist für die 
Ausübung dieser Optionen sowie gegebenenfalls zu der Anzahl der 
Verlängerungen. Bei wiederkehrenden Aufträgen, wenn möglich, auch 
Angaben zu der veranschlagten Frist für die Veröffentlichung der 
Bekanntmachungen späterer Ausschreibungen für die benötigten 
Dienstleistungen. 

(b) Angabe darüber, ob die Erbringung der Dienstleistung aufgrund von Rechts- 
und Verwaltungsvorschriften einem besonderen Berufsstand vorbehalten ist. 

(c) Hinweis auf die Rechts- und Verwaltungsvorschriften. 

(d) Angabe darüber, ob juristische Personen die Namen und die berufliche 
Qualifikation der Personen angeben müssen, die für die Ausführung der 
betreffenden Dienstleistungen verantwortlich sein sollen. 

(e) Angabe darüber, ob Dienstleister Angebote für einen Teil der Dienstleistungen 
unterbreiten können. 

8. Falls bekannt, Angabe darüber, ob die Vorlage von Varianten zulässig ist oder nicht. 

9. Liefer- oder Ausführungsfrist oder Dauer des Dienstleistungsauftrags und, soweit 
möglich, Tag des Fristbeginns. 

10. E-Mail- oder Internet-Adresse, über die die Spezifikationen und ergänzenden 
Unterlagen unentgeltlich, uneingeschränkt, vollständig und unmittelbar abgerufen 
werden können. 

11. a) Frist für den Eingang der Angebote oder – bei Einrichtung eines dynamischen 
Beschaffungssystems – der indikativen Angebote. 

b) Anschrift, an die sie zu richten sind; 

c) Sprache(n), in der(denen) sie abzufassen sind. 

12. a) Gegebenenfalls Personen, die bei der Öffnung der Angebote anwesend sein 
dürfen. 

b) Tag, Uhrzeit und Ort der Öffnung der Angebote. 

13. Gegebenenfalls geforderte Kautionen oder Sicherheiten. 

14. Wesentliche Finanzierungs- und Zahlungsbedingungen und/oder Hinweise auf 
Vorschriften, in denen sie enthalten sind. 

15. Gegebenenfalls Rechtsform, die die Unternehmensgruppe, der der Auftrag erteilt 
wird, haben muss. 

16. Wirtschaftliche und technische Mindestanforderungen, die der 
Wirtschaftsteilnehmer, an den der Auftrag vergeben wird, erfüllen muss. 
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17. Zeitraum, während dessen der Bieter sein Angebot aufrechterhalten muss 
(Bindefrist). 

18. Gegebenenfalls besondere Bedingungen für die Ausführung des Auftrags. 

19. Zuschlagskriterien nach Artikel 76: „niedrigster Preis“ bzw. „wirtschaftlich 
günstigstes Angebot“. Die Kriterien für die Bestimmung des wirtschaftlich 
günstigsten Angebots sowie ihre Gewichtung oder gegebenenfalls die nach ihrer 
Bedeutung eingestufte Reihenfolge dieser Kriterien sind anzugeben, wenn sie nicht 
in den Spezifikationen enthalten sind. 

20. Gegebenenfalls Zeitpunkt(e) und Hinweis(e) im Hinblick auf die Veröffentlichung 
der regelmäßigen Bekanntmachung im Amtsblatt der Europäischen Union oder die 
Veröffentlichung dieser Bekanntmachung mittels eines Beschafferprofils, auf die 
sich der Auftrag bezieht. 

21. Name und Anschrift des für Rechtsbehelfsverfahren und gegebenenfalls für 
Mediationsverfahren zuständigen Organs. Genaue Hinweise auf die Fristen für die 
Einlegung von Rechtsbehelfen oder erforderlichenfalls Name, Anschrift, 
Telefonnummer, Faxnummer und E-Mail-Adresse der Stelle, bei der diese 
Informationen erhältlich sind. 

22. Tag der Absendung der Bekanntmachung durch den Auftraggeber. 

23. Sonstige einschlägige Auskünfte. 

B. NICHTOFFENE VERFAHREN 

1. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse der Vergabestelle und, falls abweichend, der Dienststelle, bei der weitere 
Informationen erhältlich sind. 

2. Ausgeübte Haupttätigkeit. 

3. Ggf. Angabe darüber, ob der Auftrag für geschützte Werkstätten reserviert oder ob 
seine Ausführung Programmen für geschützte Beschäftigungsverhältnisse 
vorbehalten ist. 

4. Art des Auftrags (Liefer-, Bau- oder Dienstleistungsauftrag; gegebenenfalls ist 
anzugeben, ob es sich um eine Rahmenvereinbarung handelt). Beschreibung 
(Nomenklatur-Referenznummer/n). Gegebenenfalls Angaben dazu, ob die Angebote 
im Hinblick auf Kauf, Leasing, Miete oder Mietkauf oder eine Kombination davon 
eingeholt werden. 

5. NUTS-Code für den Haupterfüllungsort der Bauarbeiten bei Bauarbeiten bzw. 
NUTS-Code für den Haupterfüllungsort der Lieferungen oder Dienstleistungen bei 
Lieferungen und Dienstleistungen. 

6. Bei Liefer- und Bauaufträgen: 
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(a) Art und Menge der zu liefernden Waren (Nomenklatur-Referenznummer/n), 
einschließlich der Optionen auf zusätzliche Aufträge und, sofern möglich, der 
veranschlagten Frist für die Ausübung dieser Optionen sowie gegebenenfalls 
zu der Anzahl der Verlängerungen. Bei wiederkehrenden Aufträgen, wenn 
möglich, auch Angaben zu der veranschlagten Frist für die Veröffentlichung 
der Bekanntmachungen späterer Ausschreibungen für die benötigten Waren 
bzw. Angaben zu Art und Umfang der Leistungen und zu den allgemeinen 
Merkmalen des Bauwerks (Nomenklatur-Referenznummer/n). 

(b) Angaben zu der Möglichkeit der Lieferanten, Angebote für Teile und/oder die 
Gesamtheit der gewünschten Lieferungen abzugeben. 

Werden das Bauvorhaben oder der Bauauftrag in mehrere Lose aufgeteilt, 
Angabe der Größenordnung der verschiedenen Lose und der Möglichkeit, für 
ein Los, für mehrere oder sämtliche Lose Angebote zu unterbreiten. 

(c) Angaben zum Zweck des Bauwerks oder des Bauauftrags, wenn dieser 
außerdem die Erstellung von Entwürfen vorsieht. 

7. Bei Dienstleistungsaufträgen: 

(a) Art und Menge der zu liefernden Waren, einschließlich der Optionen auf 
zusätzliche Aufträge und, sofern möglich, der veranschlagten Frist für die 
Ausübung dieser Optionen sowie gegebenenfalls zu der Anzahl der 
Verlängerungen. Bei wiederkehrenden Aufträgen, wenn möglich, auch 
Angaben zu der veranschlagten Frist für die Veröffentlichung der 
Bekanntmachungen späterer Ausschreibungen für die benötigten 
Dienstleistungen. 

(b) Angabe darüber, ob die Erbringung der Dienstleistung aufgrund von Rechts- 
und Verwaltungsvorschriften einem besonderen Berufsstand vorbehalten ist. 

(c) Hinweis auf die Rechts- oder Verwaltungsvorschriften. 

(d) Angabe darüber, ob juristische Personen die Namen und die berufliche 
Qualifikation der Personen angeben müssen, die für die Ausführung der 
betreffenden Dienstleistungen verantwortlich sein sollen. 

(e) Angabe darüber, ob Dienstleister Angebote für einen Teil der Dienstleistungen 
unterbreiten können. 

8. Falls bekannt, Angabe darüber, ob die Vorlage von Varianten zulässig ist oder nicht. 

9. Liefer- oder Ausführungsfrist oder Dauer des Auftrags und, soweit möglich, Tag des 
Fristbeginns. 

10. Gegebenenfalls Rechtsform, die die Unternehmensgruppe, der der Auftrag erteilt 
wird, haben muss. 

11. a) Frist für den Eingang der Teilnahmeanträge. 

b) Anschrift, an die sie zu richten sind; 



 

DE 154   DE 

c) Sprache(n), in der(denen) sie abzufassen sind. 

12. Frist für die Absendung der Aufforderungen zur Angebotsabgabe. 

13. Gegebenenfalls geforderte Kautionen oder Sicherheiten. 

14. Wesentliche Finanzierungs- und Zahlungsbedingungen und/oder Hinweise auf 
Vorschriften, in denen sie enthalten sind. 

15. Angaben über die besondere Lage des Wirtschaftsteilnehmers sowie wirtschaftliche 
oder technische Mindestanforderungen, die er erfüllen muss. 

16. Zuschlagskriterien nach Artikel 76: „niedrigster Preis“ bzw. „wirtschaftlich 
günstigstes Angebot“. Die Kriterien für die Bestimmung des wirtschaftlich 
günstigsten Angebots sowie ihre Gewichtung oder gegebenenfalls die nach ihrer 
Bedeutung eingestufte Reihenfolge dieser Kriterien sind anzugeben, wenn sie nicht 
in den Spezifikationen oder in der Aufforderung zur Angebotsabgabe enthalten sind. 

17. Gegebenenfalls besondere Bedingungen für die Ausführung des Auftrags. 

18. Gegebenenfalls Zeitpunkt(e) und Hinweis(e) im Hinblick auf die Veröffentlichung 
der regelmäßigen Bekanntmachung im Amtsblatt der Europäischen Union oder die 
Veröffentlichung dieser Bekanntmachung mittels eines Beschafferprofils, auf die 
sich der Auftrag bezieht. 

19. Name und Anschrift des für Rechtsbehelfsverfahren und gegebenenfalls für 
Mediationsverfahren zuständigen Organs. Genaue Hinweise auf die Fristen für die 
Einlegung von Rechtsbehelfen oder erforderlichenfalls Name, Anschrift, 
Telefonnummer, Faxnummer und E-Mail-Adresse des Dienstes, bei dem diese 
Informationen erhältlich sind. 

20. Tag der Absendung der Bekanntmachung durch die Vergabestellen. 

21. Sonstige einschlägige Auskünfte. 

C. VERHANDLUNGSVERFAHREN 

1. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse der Vergabestelle und, falls abweichend, der Dienststelle, bei der weitere 
Informationen erhältlich sind. 

2. Ausgeübte Haupttätigkeit. 

3. Ggf. Angabe darüber, ob der Auftrag für geschützte Werkstätten reserviert oder ob 
seine Ausführung Programmen für geschützte Beschäftigungsverhältnisse 
vorbehalten ist. 

4. Art des Auftrags (Liefer-, Bau- oder Dienstleistungsauftrag; gegebenenfalls ist 
anzugeben, ob es sich um eine Rahmenvereinbarung handelt). Beschreibung 
(Nomenklatur-Referenznummer/n). Gegebenenfalls Angaben dazu, ob die Angebote 
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im Hinblick auf Kauf, Leasing, Miete oder Mietkauf oder eine Kombination davon 
eingeholt werden. 

5. NUTS-Code für den Haupterfüllungsort der Bauarbeiten bei Bauarbeiten bzw. 
NUTS-Code für den Haupterfüllungsort der Lieferungen oder Dienstleistungen bei 
Lieferungen und Dienstleistungen. 

6. Bei Liefer- und Bauaufträgen: 

(a) Art und Menge der zu liefernden Waren (Nomenklatur-Referenznummer/n), 
einschließlich der Optionen auf zusätzliche Aufträge und, sofern möglich, der 
veranschlagten Frist für die Ausübung dieser Optionen sowie gegebenenfalls 
zu der Anzahl der Verlängerungen. Bei wiederkehrenden Aufträgen, wenn 
möglich, auch Angaben zu der veranschlagten Frist für die Veröffentlichung 
der Bekanntmachungen späterer Ausschreibungen für die benötigten Waren 
bzw. Angaben zu Art und Umfang der Leistungen und zu den allgemeinen 
Merkmalen des Bauwerks (Nomenklatur-Referenznummer/n). 

(b) Angaben zu der Möglichkeit der Lieferanten, Angebote für Teile und/oder die 
Gesamtheit der gewünschten Lieferungen abzugeben. 

Werden das Bauvorhaben oder der Bauauftrag in mehrere Lose aufgeteilt, 
Angabe der Größenordnung der verschiedenen Lose und der Möglichkeit, für 
ein Los, für mehrere oder sämtliche Lose Angebote zu unterbreiten. 

(c) Bei Bauaufträgen: Angaben zum Zweck des Bauwerks oder des Auftrags, 
wenn dieser außerdem die Erstellung von Entwürfen vorsieht. 

7. Bei Dienstleistungsaufträgen: 

(a) Art und Menge der zu erbringenden Dienstleistungen einschließlich der 
Optionen auf zusätzliche Aufträge und, sofern möglich, der veranschlagten 
Frist für die Ausübung dieser Optionen sowie gegebenenfalls zu der Anzahl 
der Verlängerungen. Bei wiederkehrenden Aufträgen, wenn möglich, auch 
Angaben zu der veranschlagten Frist für die Veröffentlichung der 
Bekanntmachungen späterer Ausschreibungen für die benötigten 
Dienstleistungen. 

(b) Angabe darüber, ob die Erbringung der Dienstleistung aufgrund von Rechts- 
und Verwaltungsvorschriften einem besonderen Berufsstand vorbehalten ist. 

(c) Hinweis auf die Rechts- und Verwaltungsvorschriften. 

(d) Angabe darüber, ob juristische Personen die Namen und die berufliche 
Qualifikation der Personen angeben müssen, die für die Ausführung der 
betreffenden Dienstleistungen verantwortlich sein sollen. 

(e) Angabe darüber, ob Dienstleister Angebote für einen Teil der Dienstleistungen 
unterbreiten können. 

8. Falls bekannt, Angabe darüber, ob die Vorlage von Varianten zulässig ist oder nicht. 
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9. Liefer- oder Ausführungsfrist oder Dauer des Auftrags und, soweit möglich, Tag des 
Fristbeginns. 

10. Gegebenenfalls Rechtsform, die die Unternehmensgruppe, der der Auftrag erteilt 
wird, haben muss. 

11. a) Frist für den Eingang der Teilnahmeanträge. 

b) Anschrift, an die sie zu richten sind; 

c) Sprache(n), in der(denen) sie abzufassen sind. 

12. Gegebenenfalls geforderte Kautionen oder Sicherheiten. 

13. Wesentliche Finanzierungs- und Zahlungsbedingungen und/oder Hinweise auf 
Vorschriften, in denen sie enthalten sind. 

14. Angaben über die besondere Lage des Wirtschaftsteilnehmers sowie wirtschaftliche 
oder technische Mindestanforderungen, die er erfüllen muss. 

15. Zuschlagskriterien nach Artikel 76: „niedrigster Preis“ bzw. „wirtschaftlich 
günstigstes Angebot“. Die Kriterien für die Bestimmung des wirtschaftlich 
günstigsten Angebots sowie ihre Gewichtung oder gegebenenfalls die nach ihrer 
Bedeutung eingestufte Reihenfolge dieser Kriterien sind anzugeben, wenn sie nicht 
in den Spezifikationen oder in der Aufforderung zur Verhandlung enthalten sind. 

16. Gegebenenfalls Name und Anschrift der vom Auftraggeber bereits ausgewählten 
Wirtschaftsteilnehmer. 

17. Gegebenenfalls besondere Bedingungen für die Ausführung des Auftrags. 

18. Gegebenenfalls Zeitpunkt(e) und Hinweis(e) im Hinblick auf die Veröffentlichung 
der regelmäßigen Bekanntmachung im Amtsblatt der Europäischen Union oder die 
Veröffentlichung dieser Bekanntmachung mittels eines Beschafferprofils, auf die 
sich der Auftrag bezieht. 

19. Name und Anschrift des für Rechtsbehelfsverfahren und gegebenenfalls für 
Mediationsverfahren zuständigen Organs. Genaue Hinweise auf die Fristen für die 
Einlegung von Rechtsbehelfen oder erforderlichenfalls Name, Anschrift, 
Telefonnummer, Faxnummer und E-Mail-Adresse des Dienstes, bei dem diese 
Informationen erhältlich sind. 

20. Tag der Absendung der Bekanntmachung durch den Auftraggeber. 

21. Sonstige einschlägige Auskünfte. 
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ANHANG XII 
IN VERGABEBEKANNTMACHUNGEN AUFZUFÜHRENDE ANGABEN 

(siehe Artikel 64) 

I. Informationen zur Veröffentlichung im Amtsblatt der Europäischen Union55 

1. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse der Vergabestelle und, falls abweichend, der Dienststelle, bei der weitere 
Informationen erhältlich sind. 

2. Ausgeübte Haupttätigkeit. 

3. Art des Auftrags (Liefer-, Bau- oder Dienstleistungsauftrag; Nomenklatur-
Referenznummer/n; gegebenenfalls ist anzugeben, ob es sich um eine 
Rahmenvereinbarung handelt). 

4. Zumindest eine Zusammenfassung der Art und des Umfangs bzw. der Menge der 
Erzeugnisse, Bauarbeiten oder Dienstleistungen. 

5. a) Art des Aufrufs zum Wettbewerb (Bekanntmachung über das Bestehen eines 
Prüfungssystems, regelmäßige Bekanntmachung, Aufruf zur Angebotsabgabe) 

b) Zeitpunkt(e) und Hinweis(e) im Hinblick auf die Veröffentlichung der 
Bekanntmachung im Amtsblatt der Europäischen Union. 

c) Bei ohne vorherigen Aufruf zum Wettbewerb vergebenen Aufträgen Angabe 
der anzuwendenden Bestimmung gemäß Artikel 44. 

6. Vergabeverfahren (offenes oder nichtoffenes Verfahren oder 
Verhandlungsverfahren). 

7. Anzahl der eingegangenen Angebote unter Angabe  

(a) der Anzahl der Angebote kleiner und mittlerer Unternehmen, 

(b)  der Anzahl der Angebote aus dem Ausland, 

(c) der Anzahl der elektronisch übermittelten Angebote. 

Bei der Vergabe mehrer Aufträge (Lose, mehrere Rahmenvereinbarungen) sind diese 
Angaben für jede Zuschlagserteilung zu machen. 

8. Datum der Zuschlagserteilung. 

9. Für Gelegenheitskäufe nach Artikel 44 Ziffer i gezahlter Preis. 

                                                 
55 Die Informationen der Ziffern 6, 9 und 11 werden als nicht zur Veröffentlichung gedacht eingestuft, 

wenn der Auftraggeber der Meinung ist, dass ihre Veröffentlichung wirtschaftliche Interessen 
beeinträchtigen könnte. 
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10. Für jede Zuschlagerteilung Name, Anschrift einschließlich NUTS-Code, Telefon- 
und Faxnummer, E-Mail- und Internet-Adresse des/der erfolgreichen Bieter(s), 
darunter 

(a)  Angabe, ob der erfolgreiche Bieter ein kleines oder mittleres Unternehmen ist, 

(b)  Angabe, ob der Auftrag an ein Konsortium vergeben wurde. 

11. Gegebenenfalls Angabe, ob der Auftrag als Unterauftrag vergeben wurde bzw. 
vergeben werden könnte. 

12. Gezahlter Preis oder niedrigster und höchster Preis der bei der Zuschlagserteilung 
berücksichtigten Angebote. 

13. Name und Anschrift des für Rechtsbehelfsverfahren und gegebenenfalls für 
Vermittlungsverfahren zuständigen Organs. Genaue Hinweise auf die Fristen für die 
Einlegung von Rechtsbehelfen oder erforderlichenfalls Name, Anschrift, 
Telefonnummer, Faxnummer und E-Mail-Adresse des Dienstes, bei dem diese 
Informationen erhältlich sind. 

14. Fakultative Angaben: 

– Wert und Teil des Auftrags, der als Unterauftrag an Dritte vergeben wurde 
oder vergeben werden könnte. 

– Zuschlagskriterien. 

II. Nicht zur Veröffentlichung bestimmte Angaben 

15. Zahl der vergebenen Aufträge (wenn ein Auftrag zwischen mehreren 
Auftragnehmern aufgeteilt wurde). 

16. Wert jedes vergebenen Auftrags. 

17. Ursprungsland der Ware oder der Dienstleistung (Gemeinschaftsursprung oder 
Nichtgemeinschaftsursprung; im letzten Fall nach Drittländern aufgeschlüsselt). 

18. Angewandte Zuschlagskriterien (wirtschaftlich günstigstes Angebot, niedrigster 
Preis)? 

19. Wurde der Auftrag an einen Bieter vergeben, der einen Änderungsvorschlag gemäß 
Artikel 58 Absatz 1 angeboten hat? 

20. Wurden Angebote gemäß Artikel 79 nicht gewählt, weil sie außergewöhnlich niedrig 
waren? 

21. Tag der Absendung der Bekanntmachung durch den Auftraggeber. 
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ANHANG XIII 
INHALT DER AUFFORDERUNG ZUR ANGEBOTSABGABE, ZU 

VERHANDLUNGEN ODER ZUR INTERESSENSBESTÄTIGUNG GEMÄSS 
ARTIKEL 68 

1. Die Aufforderung zur Angebotsabgabe oder zur Verhandlung gemäß Artikel 68 muss 
mindestens folgende Angabe enthalten: 

(a) den Schlusstermin für die Einreichung der Angebote, die Anschrift der Stelle, 
bei der sie einzureichen sind, sowie die Sprache/Sprachen, in der/denen sie 
abzufassen sind; 

Bei Aufträgen, die im Rahmen einer Innovationspartnerschaft vergeben 
werden, sind diese Angaben allerdings nicht in der Aufforderung zur 
Verhandlung zu machen, sondern in der Aufforderung zur Einreichung eines 
Angebots. 

(b) einen Hinweis auf jegliche veröffentlichten Aufrufe zum Wettbewerb; 

(c) gegebenenfalls die Bezeichnung der beizufügenden Unterlagen; 

(d) die Kriterien für die Zuschlagserteilung, wenn sie nicht in der als Aufruf zum 
Wettbewerb verwendeten Bekanntmachung über das Bestehen eines 
Qualifizierungssystems enthalten sind; 

(e) die relative Gewichtung der Zuschlagskriterien oder gegebenenfalls die nach 
ihrer Bedeutung eingestufte Reihenfolge dieser Kriterien, wenn diese Angaben 
nicht in der Bekanntmachung, der Bekanntmachung über das Bestehen eines 
Qualifizierungssystems oder in den Spezifikationen enthalten sind. 

2. Erfolgt ein Aufruf zum Wettbewerb mittels einer regelmäßigen nicht verbindlichen 
Bekanntmachung, so fordern die Vergabestellen später alle Bewerber auf, ihr 
Interesse auf der Grundlage von genauen Angaben über den betreffenden Auftrag zu 
bestätigen, bevor mit der Auswahl der Bieter oder der Teilnehmer an einer 
Verhandlung begonnen wird. 

Diese Aufforderung muss mindestens folgende Angaben enthalten: 

(a) Art und Umfang, einschließlich aller Optionen auf zusätzliche Aufträge, und, 
sofern möglich, eine Einschätzung der Frist für die Ausübung dieser Optionen; 
bei wiederkehrenden Aufträgen Art und Umfang und, sofern möglich, das 
voraussichtliche Datum der Veröffentlichung der Bekanntmachungen 
zukünftiger Aufrufe zum Wettbewerb für die Bauarbeiten, Lieferungen oder 
Dienstleistungen, die Gegenstand des Auftrags sein sollen; 

(b) Art des Verfahrens: nichtoffenes Verfahren oder Verhandlungsverfahren; 

(c) gegebenenfalls Zeitpunkt, zu dem die Lieferung bzw. die Bauarbeiten oder 
Dienstleistungen beginnen bzw. abgeschlossen werden; 



 

DE 160   DE 

(d) Anschrift und Schlusstermin für die Anforderung der Auftragsunterlagen sowie 
Sprache oder Sprachen, in der/denen diese abzufassen ist; 

(e) Anschrift der Stelle, die den Zuschlag erteilt und die Auskünfte gibt, die für 
den Erhalt der Spezifikationen und anderer Unterlagen notwendig sind; 

(f) alle wirtschaftlichen und technischen Anforderungen, finanziellen Sicherheiten 
und Angaben, die von den Wirtschaftsteilnehmern verlangt werden; 

(g) Art des Auftrags, der Gegenstand der Aufforderung zur Angebotsabgabe ist: 
Kauf, Leasing, Miete oder Mietkauf oder eine Kombination dieser Arten und 

(h) die Zuschlagskriterien sowie deren relative Gewichtung oder gegebenenfalls 
die nach ihrer Bedeutung eingestufte Reihenfolge dieser Kriterien, wenn diese 
Angaben nicht in der nicht verbindlichen Bekanntmachung oder in den 
Spezifikationen oder in der Aufforderung zur Abgabe eines Angebots oder zu 
Verhandlungen enthalten sind. 
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ANHANG XIV  
VERZEICHNIS INTERNATIONALER ÜBEREINKOMMEN IM SOZIAL- UND 

UMWELTRECHT NACH DEN ARTIKELN 70 UND 79 

– Übereinkommen Nr. 87 über die Vereinigungsfreiheit und den Schutz des 
Vereinigungsrechtes 

– Übereinkommen Nr. 98 über die Anwendung der Grundsätze des 
Vereinigungsrechtes und des Rechtes zu Kollektivverhandlungen 

– Übereinkommen Nr. 29 über Zwangs- oder Pflichtarbeit 

– Übereinkommen Nr. 105 über die Abschaffung der Zwangsarbeit 

– Übereinkommen Nr. 138 über das Mindestalter für die Zulassung zur Beschäftigung 

– Übereinkommen Nr. 111 über die Diskriminierung in Beschäftigung und Beruf 

– Übereinkommen Nr. 100 über die Gleichheit des Entgelts männlicher und weiblicher 
Arbeitskräfte für gleichwertige Arbeit 

– Übereinkommen Nr. 182 über das Verbot und unverzügliche Maßnahmen zur 
Beseitigung der schlimmsten Formen der Kinderarbeit 

– Wiener Übereinkommen zum Schutz der Ozonschicht und des im Rahmen dieses 
Übereinkommens geschlossenen Montrealer Protokolls über Stoffe, die zum Abbau 
der Ozonschicht führen 

– Basler Übereinkommen über die Kontrolle der grenzüberschreitenden Verbringung 
gefährlicher Abfälle und ihrer Entsorgung 

– Stockholmer Übereinkommens über persistente organische Schadstoffe  

– UNEP/FAO-Übereinkommen vom 10.9.1998 über das Verfahren der vorherigen 
Zustimmung nach Inkenntnissetzung für bestimmte gefährliche Chemikalien sowie 
Pflanzenschutz- und Schädlingsbekämpfungsmittel im internationalen Handel (PIC-
Übereinkommen) und seine drei regionalen Protokolle 
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ANHANG XV  
VERZEICHNIS DER EU-RECHTSVORSCHRIFTEN NACH ARTIKEL 77 

ABSATZ 3 

(a) Richtlinie 2009/33/EG. 
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ANHANG XVI 
IN BEKANNTMACHUNGEN VON ÄNDERUNGEN EINES AUFTRAGS WÄHREND 

SEINER LAUFZEIT AUFZUFÜHRENDE ANGABEN 
(siehe Artikel 82 Absatz 6) 

1. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse der Vergabestelle und, falls abweichend, der Dienststelle, bei der weitere 
Informationen erhältlich sind. 

2. Ausgeübte Haupttätigkeit. 

3. Referenznummer(n) der CPV-Nomenklatur. 

4. NUTS-Code für den Haupterfüllungsort der Bauarbeiten bei Bauarbeiten bzw. 
NUTS-Code für den Haupterfüllungsort der Lieferungen oder Dienstleistungen bei 
Lieferungen und Dienstleistungen. 

5. Beschreibung des Auftrags vor und nach der Änderung: Art und Umfang der 
Bauarbeiten, Art und Menge bzw. Wert der Lieferungen, Art und Umfang der 
Dienstleistungen. 

6. Die etwaige durch die Änderung bedingte Preiserhöhung. 

7. Beschreibung der Umstände, die die Änderung erforderlich gemacht haben.  

8. Tag der Entscheidung über die Auftragsvergabe. 

9. Gegebenenfalls Name, Anschrift einschließlich NUTS-Code, Telefon- und 
Faxnummer, E-Mail- und Internet-Adresse des/der neuenWirtschaftseilnehmer(s). 

10. Angaben darüber, ob der Auftrag mit einem aus Mitteln der Europäischen Union 
finanzierten Vorhaben bzw. Programm im Zusammenhang steht. 

11. Name und Anschrift der Aufsichtsstelle und der für Nachprüfungen und 
gegebenenfalls für Mediationsverfahren zuständigen Stelle; genaue Angaben zu den 
Fristen für die Nachprüfungsverfahren bzw. gegebenenfalls Name, Anschrift, 
Telefonnummer, Faxnummer und E-Mail-Adresse der Stelle, bei der diese 
Informationen erhältlich sind. 
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ANHANG XVII  
DIENSTLEISTUNGEN NACH ARTIKEL 84 

CPV-Referenznummer Beschreibung 

79611000-0 und  

von 85000000-9 bis 85323000-9 

(außer 85321000-5 und 85322000-2) 

Dienstleistungen im Gesundheits- und 
Sozialwesen 

75121000-0, 75122000-7, 75124000-1; von 
79995000-5 bis 79995200-7 von 80100000-5 
bis 80660000-8 (außer 80533000-9, 
80533100-0, 80533200-1); von 92000000-1 
bis 92700000-8 (außer 92230000-2, 
92231000-9, 92232000-6) 

Administrative Dienstleistungen im 
Bildungs-, Gesundheits- und kulturellen 
Bereich 

75300000-9 Dienstleistungen der gesetzlichen 
Sozialversicherung 

75310000-2, 75311000-9, 75312000-6, 

75313000-3, 75313100-4, 75314000-0, 

75320000-5, 75330000-8, 75340000-1 

Beihilfen, Unterstützungsleistungen und 
Zuwendungen 

98000000-3 Sonstige öffentliche und persönliche 
Dienstleistungen 

98120000-0 Dienstleistungen von 
Arbeitnehmervereinigungen 

98131000-0 Dienstleistungen von religiösen 
Vereinigungen 
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ANHANG XVIII 
IN BEKANNTMACHUNGEN VON AUFTRÄGEN ÜBER SOZIALE UND ANDERE 

BESONDERE DIENSTLEISTUNGEN AUFZUFÜHRENDE ANGABEN 
(siehe Artikel 85) 

Teil A Auftragsbekanntmachung 

1. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse der Vergabestelle und, falls abweichend, der Dienststelle, bei der weitere 
Informationen erhältlich sind. 

2. Ausgeübte Haupttätigkeit. 

3. Beschreibung der Dienstleistungen oder ihrer Kategorien und gegebenenfalls im 
Rahmen der Dienstleistung zu beschaffende Bauarbeiten und Lieferungen unter 
Angabe der betreffenden Mengen und Werte und der Nomenklatur-
Referenznummer(n). 

4. NUTS-Code für den Haupterfüllungsort der Dienstleistungen.  

5. Ggf. Angabe darüber, ob der Auftrag für geschützte Werkstätten reserviert oder ob 
seine Ausführung Programmen für geschützte Beschäftigungsverhältnisse 
vorbehalten ist. 

6. Die wichtigsten, von den Wirtschaftsteilnehmern zu erfüllenden 
Teilnahmebedingungen oder gegebenenfalls die elektronische Anschrift, unter der 
genaue Informationen abgerufen werden können. 

7. Frist(en) für die Kontaktierung der Vergabestelle im Hinblick auf die Teilnahme.  

8. Sonstige einschlägige Auskünfte. 

Teil B Vergabebekanntmachung 

1. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse der Vergabestelle und, falls abweichend, der Dienststelle, bei der weitere 
Informationen erhältlich sind. 

2. Ausgeübte Haupttätigkeit. 

3. Zumindest eine Zusammenfassung der Art und des Umfangs der Dienstleistungen 
und gegebenenfalls der im Rahmen dieser Dienstleistungen anfallenden Bauarbeiten 
und Lieferungen. 

4. Hinweis auf die Veröffentlichung der Bekanntmachung im Amtsblatt der 
Europäischen Union. 

5. Anzahl der eingegangenen Angebote. 
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6. Name und Anschrift der/des Wirtschaftsteilnehmer(s). 

7. Sonstige einschlägige Auskünfte. 

ANHANG XIX 
IN WETTBEWERBSBEKANNTMACHUNGEN AUFZUFÜHRENDE ANGABEN 

(siehe Artikel 89 Absatz 1) 

1. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse der Vergabestelle und, falls abweichend, der Dienststelle, bei der weitere 
Informationen erhältlich sind. 

2. Ausgeübte Haupttätigkeit. 

3. Beschreibung des Projekts (Nomenklatur-Referenznummer/n). 

4. Art der Wettbewerbe: offen oder nichtoffen. 

5. Bei offenen Wettbewerben: Schlusstermin für den Eingang der Projektvorschläge. 

6. Bei nichtoffenen Wettbewerben: 

(a) voraussichtliche Zahl der Teilnehmer oder Marge 

(b) gegebenenfalls Namen der bereits ausgewählten Teilnehmer 

(c) Kriterien für die Auswahl der Teilnehmer 

(d) Schlusstermin für den Eingang der Teilnahmeanträge 

7. Gegebenenfalls Angabe, ob die Teilnahme einem bestimmten Berufsstand 
vorbehalten ist. 

8. Kriterien für die Bewertung der Projekte. 

9. Gegebenenfalls Namen der Mitglieder des Preisgerichts. 

10. Angabe darüber, ob die Entscheidung des Preisgerichts für die Behörde verbindlich 
ist. 

11. Gegebenenfalls Anzahl und Wert der Preise. 

12. Gegebenenfalls Angabe der Zahlungen an alle Teilnehmer. 

13. Angabe, ob die Preisgewinner zu Folgeaufträgen zugelassen sind. 

14. Name und Anschrift des für Rechtsbehelfsverfahren und gegebenenfalls für 
Vermittlungsverfahren zuständigen Organs. Genaue Hinweise auf die Fristen für die 
Einlegung von Rechtsbehelfen oder erforderlichenfalls Name, Anschrift, 
Telefonnummer, Faxnummer und E-Mail-Adresse des Dienstes, bei dem diese 
Informationen erhältlich sind. 
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15. Tag der Absendung der Bekanntmachung. 

16. Sonstige einschlägige Angaben. 
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ANHANG XX 
IN BEKANNTMACHUNGEN ÜBER DIE ERGEBNISSE VON WETTBEWERBEN 

AUFZUFÜHRENDE ANGABEN 
(siehe Artikel 89 Absatz 1) 

1. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse der Vergabestelle und, falls abweichend, der Dienststelle, bei der weitere 
Informationen erhältlich sind. 

2. Ausgeübte Haupttätigkeit. 

3. Beschreibung des Projekts (Nomenklatur-Referenznummer/n). 

4. Gesamtzahl der Teilnehmer. 

5. Zahl ausländischer Teilnehmer. 

6. Gewinner des Wettbewerbs. 

7. Gegebenenfalls Preis/e. 

8. Sonstige Auskünfte. 

9. Referenz der Bekanntmachung der Wettbewerbe. 

10. Name und Anschrift des für Rechtsbehelfsverfahren und gegebenenfalls für 
Vermittlungsverfahren zuständigen Organs. Genaue Hinweise auf die Fristen für die 
Einlegung von Rechtsbehelfen oder erforderlichenfalls Name, Anschrift, 
Telefonnummer, Faxnummer und E-Mail-Adresse des Dienstes, bei dem diese 
Informationen erhältlich sind. 

11. Tag der Absendung der Bekanntmachung. 
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ANHANG XXI 
ENTSPRECHUNGSTABELLE56  

Diese Richtlinie  Richtlinie 2004/17/EG  

Art. 1 - Neu 

Art. 2 erster Satz Art. 1 Abs. 1 = 

Art. 2 Abs. 1 Art. 2 Abs. 1 Buchst. a 
Unterabs. 1  

=  

Art. 2 Abs. 2 und 3 - Neu 

Art. 2 Abs. 4 Buchst. a, 
Teil 1 

Art. 2 Abs. 1 Buchst. a 
Unterabs. 2 erster 
Gedankenstrich 

= 

Art. 2 Abs. 4 Buchst. a Teil 2  Neu 

Art. 2 Abs. 4 Buchst. b Art. 2 Abs. 1 Buchst. a 
Unterabs. 2 zweiter 
Gedankenstrich 

= 

Art. 2 Abs. 4 Buchst. c Art. 2 Abs. 1 Buchst. a 
Unterabs. 2 dritter 
Gedankenstrich 

= 

Art. 2 Abs. 5 Art. 2 Abs. 1 Buchst. b 
Unterabs. 1 

= 

Art. 2 Abs. 6 Art. 2 Abs. 3 Angepasst 

Art. 2 Abs. 7 Art. 1 Abs. 2 Buchst. a Angepasst 

Art. 2 Abs. 8 Art. 1 Abs. 2 Buchst. b 
Unterabs. 1 

Angepasst 

Art. 2 Abs. 9 Art. 1 Abs. 2 Buchst. b 
Unterabs. 2 

= 

Art. 2 Abs. 10 Art. 1 Abs. 2 Buchst. c Angepasst 

Art. 2 Abs. 11 Art. 1 Abs. 2 Buchst. d 
Unterabs. 1 

Geändert 

Art. 2 Abs. 12 Art. 1 Abs. 7 Unterabs. 1und 2 Angepasst 

                                                 
56 „Angepasst“ bedeutet, dass der Wortlaut geändert wurde, die Bedeutung der aufgehobenen Richtlinie 

jedoch beibehalten wurde. Änderungen der Bedeutung der Bestimmungen der aufgehobenen Richtlinie 
sind als „geändert“ gekennzeichnet.  
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Art. 2 Abs. 13 Art. 1 Abs. 7 Unterabs. 3  = 

Art. 2 Abs. 14 Art. 1 Abs. 7 Unterabs. 3  Geändert 

Art. 2 Abs. 15 Art. 34 Abs. 1 Geändert 

Art. 2 Abs. 16 Art. 1 Abs. 8 Geändert 

Art. 2 Abs. 17  Neu 

Art. 2 Abs. 18 Art. 1 Abs. 8 Geändert 

Art. 2 Abs. 19  Neu 

Art. 2 Abs. 20 Art. 1 Abs. 11 = 

Art. 2 Abs. 21 Art. 1 Abs. 12 = 

Art. 2 Abs. 22  Neu 

Art. 2 Abs. 23 Art. 1 Abs. 10 = 

Art. 3 Abs. 1 Unterabs. 1  Neu 

Art. 3 Abs. 1 Unterabs. 2 Art. 2 Abs. 2 Buchst. d 
Unterabsätze 2 und 3 

Geändert 

Art. 3 Abs. 1 Unterabs. 3  Neu 

Art. 3 Abs. 2 Art. 9 Abs. 1 = 

Art. 3 Abs. 3 Art. 9 Abs. 2 = 

Art. 3 Abs. 4 Art. 9 Abs. 3 Geändert 

Art. 4 Abs. 1 Art. 2 Abs. 1 Buchst. b 
Unterabs. 2 

= 

Art. 4 Abs. 2 Unterabs. 1 Art. 2 Abs. 3; 
Erwägungsgrund 25 

Angepasst 

Art. 4 Abs. 2 Unterabs. 2  Neu 

Art. 4 Abs. 3 Art. 2 Abs. 2 = 

Art. 4 Abs. 4  Neu 

Art. 5 Art. 3 Abs. 1 und 2 = 

Art. 6 Abs. 1 Art. 3 Abs. 3 Angepasst 

Art. 6 Abs. 2 Art. 3 Abs. 4 = 
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Art. 7 Art. 4 = 

Art. 8 Art. 5 Abs. 1 = 

 Art. 5 Abs. 2 Gestrichen 

Art. 9 Art. 7 Buchst. b = 

Art. 10 Abs. 1 Art. 6 Abs. 1 Angepasst 

Art. 10 Abs. 2 Buchst. a Art. 6 Abs. 2 Buchst. a = 

Art. 10 Abs. 2 Buchst. b Art. 6 Abs. 2 Buchst. b Geändert 

Art. 10 Abs. 2 Buchst. c Art. 6 Abs. 2 Buchst. c Angepasst 

Art. 11 Buchst. a Art. 7 Buchst. a Geändert 

Art. 11 Buchst. b Art. 7 Buchst. a = 

 Art. 8 Gestrichen 

 Anhang I-X Gestrichen 

Art. 12 Art. 16 und 61 Geändert 

Art. 13 Abs. 1 Art. 17 Abs. 1; Art. 17 Abs. 8 Geändert 

Art. 13 Abs. 2 Art. 17 Abs. 2; Art. 17 Abs. 8 Geändert 

Art. 13 Abs. 3  Neu 

Art. 13 Abs. 4 Art. 17 Abs. 3 = 

Art. 13 Abs. 5  Neu 

Art. 13 Abs. 6 Art. 17 Abs. 4 und 5 Angepasst 

Art. 13 Abs. 7 Art. 17 Abs. 6 Buchst. a 
Unterabs. 1 und 2 

= 

Art. 13 Abs. 8 Art. 17 Abs. 6 Buchst. b 
Unterabs. 1 und 2 

= 

Art. 13 Abs. 9 Art. 17 Abs. 6 Buchst. a 
Unterabs. 3 und Abs. 6 
Buchst. b Unterabs. 3 

Angepasst 

Art. 13 Abs. 10  Art. 17 Abs. 7 = 

Art. 13 Abs. 11 Art. 17 Abs. 9 = 
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Art. 13 Abs. 12 Art. 17 Abs. 10 = 

Art. 13 Abs. 13 Art. 17 Abs. 11 = 

Art. 14 Art. 69 Angepasst 

Art. 15 Abs. 1 Art. 19 Abs. 1 = 

Art. 15 Abs. 2 Art. 19 Abs. 1 Geändert 

Art. 16 Abs. 1 Art. 20 Abs. 1; Art. 62 Abs. 1 Angepasst 

Art. 16 Abs. 2 Art. 20 Abs. 2 Geändert 

Art. 17 Abs. 1 Art. 22a Angepasst 

Art. 17 Abs. 2 Art. 21; Art. 62 Abs. 1 Geändert 

Art. 18 Art. 22; Art. 62 Abs. 1 Geändert 

Art. 19 Buchst. a und b Art. 24 Buchst. a und b = 

Art. 19 Buchst. c Art. 24 Buchst. c Geändert 

Art. 19 Buchst. d Art. 24 Buchst. d = 

Art. 19 Buchst. e  Neu 

Art. 19 Buchst. f und 
Unterabsatz 2 

 Neu 

Art. 20 Art. 26 Angepasst 

Art. 21  Neu 

Art. 22 Abs. 1 Art. 23 Abs. 1 Angepasst 

Art. 22 Abs. 2 Art. 23 Abs. 1 Angepasst 

Art. 22 Abs. 3 Art. 23 Abs. 2 Angepasst 

Art. 22 Abs. 4 Art. 23 Abs. 3 Buchst. a bis c Angepasst 

Art. 22 Abs. 5 Art. 23 Abs. 3 Unterabs. 2 
und 3  

Angepasst 

Art. 23 Art. 23 Abs. 4 Angepasst 

Art. 24 Art. 23 Abs. 5 Geändert 

Art. 25 Abs. 1 Art. 24 Buchst. e Geändert 
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Art. 25 Abs. 2  Neu 

Art. 26 Abs. 1 und 2 Art. 27 Geändert 

Art. 26 Abs. 3  Neu 

Art. 27 Abs. 1 erster Satz Art. 30 Abs. 1; Art. 62 Abs. 2 Angepasst 

Art. 27 Abs. 1 zweiter Satz  Neu 

Art. 27 Abs. 2 Unterabs. 1 Art. 30 Abs. 2 = 

Art. 27 Abs. 2 Unterabs. 2  Neu 

Art. 27 Abs. 3 Art. 30 Abs. 3 = 

Art. 28 Abs. 1 Art. 30 Abs. 4 Unterabs. 1 und 
Abs. 5 Unterabs. 1 und 2  

Geändert 

Art. 28 Abs. 2 Art. 30 Abs. 4 Unterabs. 2 und 
Abs. 5 Unterabs. 4; Art. 62 
Abs. 2 

Angepasst 

 Art. 30 Abs. 4 Unterabs. 3  Gestrichen 

Art. 28 Abs. 3 Unterabs. 1 
und 2 

Art. 30 Abs. 6 Unterabs. 1 Geändert 

Art. 28 Abs. 3 Unterabs. 3  Neu 

Art. 28 Abs. 3 Unterabs. 4 Art. 30 Abs. 6 Unterabs. 1 
zweiter Satz 

Geändert 

Art. 28 Abs. 4 Art. 30 Abs. 6 Unterabs. 2 = 

Art. 28 Abs. 5 Art. 30 Abs. 6 Unterabs. 4 Geändert 

Art. 29 Art. 10 Geändert 

Art. 30 Abs. 1 Art. 11 Abs. 1 Angepasst 

Art. 30 Abs. 2 Art. 11 Abs. 2 Geändert 

Art. 31 Art. 28 Geändert 

Art. 32 Art. 13 Geändert 

Art. 33 Abs. 1 Art. 48 Abs. 1; Art. 64 Abs. 1  Geändert 

Art. 33 Abs. 2 Art. 48 Abs. 2 und 3 Art. 64 
Abs. 1 und 2 

Angepasst 
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Art. 33 Abs. 3 Unterabs. 1 Art. 48 Abs. 4; Art. 64 Abs. 1 Geändert 

Art. 33 Abs. 3 Unterabs. 2 Art. 70 Abs. 2 Buchst. f = 

Art. 33 Abs. 3 Unterabs. 3  Neu 

Art. 33 Abs. 4  Neu 

Art. 33 Abs. 5 Art. 48 Abs. 5; Art. 64 Abs. 3 Geändert 

Art. 33 Abs. 6 Art. 48 Abs. 6 Angepasst 

Art. 33 Abs. 7  Neu 

Art. 34  Neu 

Art. 35 Abs. 1 Art. 1 Abs. 13 Geändert 

Art. 35 Abs. 2 Art. 70 Abs. 2 Buchst. c und d Angepasst 

Art. 36  Neu 

Art. 37  Neu 

Art. 38 Abs. 1 Art. 12 Geändert 

Art. 38 Abs. 2  Neu 

Art. 39 Abs. 1 Art. 40 Abs. 1 und 2 Geändert 

Art. 39 Abs. 2 Art. 42 = 

Art. 39 Abs. 3  Neu 

Art. 40 Abs. 1 Art. 9 Abs. 2 Buchst. a; Art. 45 
Abs. 2 

Geändert 

Art. 40 Abs. 2 Art. 45 Abs. 4 Geändert 

Art. 40 Abs. 3  Neu 

Art. 40 Abs. 4  Neu 

Art. 41 Art. 1 Abs. 9 Buchst. b; Art. 45 
Abs. 3 

Geändert 

Art. 42 Art. 1 Abs. 9 Buchst. c; Art. 45 
Abs. 3 

Geändert 

Art. 43  Neu 

Art. 44 Buchst. a Art. 40 Abs. 3 Buchst. a = 



 

DE 175   DE 

Art. 44 Buchst. b Art. 40 Abs. 3 Buchst. b = 

Art. 44 Buchst. c Art. 40 Abs. 3 Buchst. c Geändert 

Art. 44 Buchst. d Art. 40 Abs. 3 Buchst. c Geändert 

Art. 44 Buchst. e Art. 40 Abs. 3 Buchst. d Geändert 

Art. 44 Buchst. f Art. 40 Abs. 3 Buchst. e = 

Art. 44 Buchst. g Art. 40 Abs. 3 Buchst. g Geändert 

Art. 44 Buchst. h Art. 40 Abs. 3 Buchst. h Geändert 

Art. 44 Buchst. i Art. 40 Abs. 3 Buchst. j = 

Art. 44 Buchst. j Art. 40 Abs. 3 Buchst. k Angepasst 

Art. 44 Buchst. k Art. 3 Abs. 3 Buchst. l Angepasst 

Art. 44 Unterabs. 2 und 3  Neu 

Art. 44 Unterabs. 4 Art. 40 Abs. 3 Buchstabe g in 
fine 

Angepasst 

Art. 45 Abs. 1 Unterabs. 1 
und 2 

Art. 14 Abs. 1; Art. 1 Abs. 4 Angepasst 

Art. 45 Abs. 1 Unterabs. 3  Neu 

Art. 45 Abs. 2 bis 5 Art. 14 Abs. 2 - 4 Art. 40 
Abs. 3 Buchst. i 

Geändert 

Art. 46 Abs. 1 Art. 1 Abs. 5; Art. 15 Abs. 1 Geändert 

Art. 46 Abs. 2 Art. 15 Abs. 2 Geändert 

Art. 46 Abs. 3 Art. 15 Abs. 3 Angepasst 

Art. 46 Abs. 4 Art. 15 Abs. 4 Geändert 

Art. 46 Abs. 5 Art. 15 Abs. 6 Geändert 

Art. 46 Abs. 6  Neu 

Art. 46 Abs. 7 Art. 15 Abs. 7 Unterabs. 3  = 

Art. 47 Abs. 1 Art. 1 Abs. 6; Art. 56 Abs. 1 Geändert 

Art. 47 Abs. 2 Unterabs. 1 Art. 56 Abs. 2 Unterabs. 1 = 

Art. 47 Abs. 2 Unterabs. 2 Art. 56 Abs. 2 Unterabs. 2 Angepasst 
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Art. 47 Abs. 3 Art. 56 Abs. 2 Unterabs. 3  Angepasst 

Art. 47 Abs. 4 Art. 56 Abs. 3 Angepasst 

Art. 47 Abs. 5 Art. 56 Abs. 4 Angepasst 

Art. 47 Abs. 6 Art. 56 Abs. 5 Angepasst 

Art. 47 Abs. 7 Art. 56 Abs. 6 = 

Art. 47 Abs. 8 Art. 56 Abs. 7 Angepasst 

Art. 47 Abs. 9 Art. 56 Abs. 8 Unterabs. 1 = 

Art. 48  Neu 

Art. 49 Abs. 1 Art. 29 Abs. 1 Geändert 

Art. 49 Abs. 2  Neu 

Art. 49 Abs. 3 Art. 29 Abs. 2 Geändert 

Art. 49 Abs. 4  Neu 

Art. 49 Abs. 5 Art. 29 Abs. 2 Geändert 

Art. 49 Abs. 6  Neu 

Art. 50  Neu 

Art. 51  Neu 

Art. 52  Neu 

Art. 53 Abs. 1 Erwägungsgrund 15 Geändert 

Art. 53 Abs. 2  Neu 

Art. 54 Abs. 1 Art. 34 Abs. 1 Geändert 

Art. 54 Abs. 2 Art. 34 Abs. 2 Angepasst 

Art. 54 Abs. 3 Art. 34 Abs. 3 Angepasst 

Art. 54 Abs. 4 Art. 34 Abs. 8 = 

Art. 54 Abs. 5 Art. 34 Abs. 4 Angepasst 

Art. 54 Abs. 6 Art. 34 Abs. 5 Geändert 

Art. 55 Abs. 1 Art. 34 Abs. 6 Geändert 
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Art. 55 Abs. 2 Art. 34 Abs. 6 Angepasst 

Art. 56 Abs. 1 Art. 34 Abs. 4, 5, 6 und 7 Geändert 

Art. 56 Abs. 2 Art. 34 Abs. 4, 5 und 6 Geändert 

Art. 56 Abs. 3 Art. 34 Abs. 7 Angepasst 

Art. 56 Abs. 4  Neu 

Art. 57 Art. 35 Geändert 

Art. 58 Abs. 1 Art. 36 Abs. 1 Geändert 

Art. 58 Abs. 2 Art. 36 Abs. 2 Angepasst 

Art. 59   Neu 

Art. 60 Abs. 1 Art. 45 Abs. 1 Angepasst 

Art. 60 Abs. 2 Art. 45 Abs. 9 Geändert 

 Art. 45 Abs. 10 Gestrichen 

Art. 61 Abs. 1 Art. 41 Abs. 1 und 2 Angepasst 

Art. 61 Abs. 2 Art. 42 Abs. 3; Art. 44 Abs. 1 Angepasst 

Art. 62 Art. 41 Abs. 3 Angepasst 

Art. 63 Art. 42 Abs. 9 Buchst. c; 
Art. 44 Abs. 1 

Angepasst 

Art. 64 Abs. 1 Art. 43 Abs. 1 Unterabs. 1; 
Art. 44 Abs. 1 

Angepasst 

Art. 64 Abs. 2 Art. 43 Abs. 1 Unterabs. 2 
und 3  

Geändert 

Art. 64 Abs. 3 Art. 43 Abs. 2 und 3 Geändert 

Art. 64 Abs. 4 Art. 43 Abs. 5 Angepasst 

Art. 65 Abs. 1 Art. 44 Abs. 1; Art. 70 Abs. 1 
Buchst. b 

Geändert 

Art. 65 Abs. 2 Art. 44 Abs. 2, 3 und 4 
Unterabs. 2 

Geändert 

Art. 65 Abs. 3 Art. 44 Abs. 4 Unterabs. 1 Angepasst 
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Art. 65 Abs. 4  Neu 

Art. 65 Abs. 5 Art. 44 Abs. 6 und 7 Geändert 

Art. 65 Abs. 6 Art. 44 Abs. 8 Geändert 

Art. 66 Abs. 1 Art. 44 Abs. 5 Unterabs. 1 Geändert 

Art. 66 Abs. 2 und 3 Art. 44 Abs. 5 Unterabs. 2 
und 3  

Angepasst 

Art. 67 Abs. 1 Art. 45 Abs. 6 Geändert 

Art. 67 Abs. 2 Art. 46 Abs. 2 Geändert 

Art. 68 Abs. 1 Art. 47 Abs. 1 erster Satz Angepasst 

Art. 68 Abs. 2 Art. 47 Abs. 1 zweiter Satz  Angepasst 

Art. 69 Abs. 1 Art. 49 Abs. 1 Angepasst 

Art. 69 Abs. 2 Art. 49 Abs. 2 Unterabs. 1und 2 Angepasst 

Art. 69 Abs. 3 Art. 49 Abs. 2 Unterabs. 3  = 

Art. 69 Abs. 4, 5, und 6 Art. 49 Abs. 3, 4 und 5 = 

Art. 70 Abs. 1 Art. 51 Abs. 1 Angepasst 

Art. 70 Abs. 2 Art. 51 Abs. 2 = 

Art. 70 Abs. 3 Art. 52 Abs. 1 = 

Art. 70 Abs. 4 Art. 51 Abs. 3 Angepasst 

Art. 70 Abs. 5  Neu 

Art. 70 Abs. 6  Neu 

Art. 70 Abs. 7  Neu 

Art. 71 Abs. 1 Art. 53 Abs. 1 = 

Art. 71 Abs. 2 Art. 53 Abs. 2 Angepasst 

Art. 71 Abs. 3 Art. 53 Abs. 6 = 

Art. 71 Abs. 4 Art. 53 Abs. 7 = 

Art. 71 Abs. 5 Art. 53 Abs. 9 Angepasst 

Art. 71 Abs. 6  Neu 



 

DE 179   DE 

Art. 72 Abs. 1 Art. 54 Abs. 1 und 2 Angepasst 

Art. 72 Abs. 2 Art. 54 Abs. 3 Angepasst 

Art. 73 Abs. 1 Art. 53 Abs. 4 und 5 Geändert 

Art. 73 Abs. 2 Art. 54 Abs. 5 und 6 Geändert 

Art. 73 Abs. 3  Neu 

Art. 74 Abs. 1 Art. 53 Abs. 3; Art. 54 Abs. 4 Angepasst 

Art. 74 Abs. 2  Neu 

Art. 74 Abs. 3 Art. 53 Abs. 3; Art. 54 Abs. 4 Geändert 

Art. 75 Abs. 1 Art. 52 Abs. 2 Geändert 

Art. 75 Abs. 2 Art. 52 Abs. 3 Geändert 

Art. 75 Abs. 3  Neu 

Art. 76 Abs. 1 Art. 55 Abs. 1 Geändert 

Art. 76 Abs. 2 Art. 55 Abs. 1 Buchst. a Geändert 

Art. 76 Abs. 3  Neu 

Art. 76 Abs. 4 Erwägungsgrund 1; 
Erwägungsgrund 55 
Unterabsatz 3 

Geändert 

Art. 76 Abs. 5  Geändert 

Art. 77  Neu 

Art. 78  Neu 

Art. 79 Abs. 1 Art. 57 Abs. 1 Geändert 

Art. 79 Abs. 2 Art. 57 Abs. 1 Angepasst 

Art. 79 Abs. 3 Buchst. a Art. 57 Abs. 1 Unterabs. 2 
Buchst. a 

= 

Art. 79 Abs. 3 Buchst. b Art. 57 Abs. 1 Unterabs. 2 
Buchst. b  

= 

Art. 79 Abs. 3 Buchst. c Art. 57 Abs. 1 Unterabs. 2 
Buchst. c  

= 
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Art. 79 Abs. 3 Buchst. d Art. 57 Abs. 1 Unterabs. 2 
Buchst. d  

Geändert 

Art. 79 Abs. 3 Buchst. e Art. 57 Abs. 1 Unterabs. 2 
Buchst. e  

= 

Art. 79 Abs. 4 Unterabs. 1 
und 2 

Art. 57 Abs. 2 Geändert 

Art. 79 Abs. 4 Unterabs. 3  Neu 

Art. 79 Abs. 5 Art. 57 Abs. 3 Angepasst 

Art. 79 Abs. 6  Neu 

 Art. 58; Art. 59 Gestrichen 

Art. 80 Art. 38 Geändert 

Art. 81 Abs. 1 Art. 37 erster Satz = 

Art. 81 Abs. 2  Neu 

Art. 81 Abs. 3 Art. 37 zweiter Satz Angepasst 

Art. 82 Abs. 1 - 5 und 7  Neu 

Art. 82 Abs. 6 Art. 40 Abs. 3 Buchst. f Geändert 

Art. 83  Neu 

Art. 84  Neu 

Art. 85  Neu 

Art. 86  Neu 

Art. 87 Art. 60 = 

Art. 88 Art. 61 Angepasst 

Art. 89 Abs. 1 Art. 63 Abs. 1 Unterabs. 1 Angepasst 

Art. 89 Abs. 2 Unterabs. 1 
und 2 

Art. 63 Abs. 1 Unterabs. 1; 
Unterabs. 1 erster Satz 

Angepasst 

Art. 89 Abs. 2 Unterabs. 3 Art. 63 Abs. 1 Unterabs. 2 
zweiter Satz 

Geändert 

Art. 89 Abs. 3 Art. 63 Abs. 2 Angepasst 



 

DE 181   DE 

Art. 90 Art. 65 = 

Art. 91 Art. 66 = 

Art. 92 Art. 72 Unterabsatz 1 Angepasst 

Art. 93 Abs. 1 Art. 72 Unterabsatz 2 Geändert 

Art. 93 Abs. 2 - 8  Neu 

Art. 94 Art. 50 Geändert 

Art. 95 Abs. 1 - 3 Art. 67 Geändert 

Art. 95 Abs. 4  Neu 

Art. 95 Abs. 5 Art. 70 Abs. 1 Buchst. c Angepasst 

Art. 95 Abs. 6 Art. 67 Abs. 3 Geändert 

Art. 96  Neu 

Art. 97  Neu 

Art. 98 Art. 68 Abs. 3 und 4 Geändert 

Art. 99 Art. 68 Abs. 5 Geändert 

Art. 100 Abs. 1 Art. 68 Abs. 1 Angepasst 

Art. 100 Abs. 2 Art. 68 Abs. 3 Angepasst 

Art. 101 Abs. 1 Art. 71 Abs. 1 Angepasst 

Art. 101 Abs. 2 Art. 71 Abs. 2 = 

Art. 102 Art. 73 Angepasst 

Art. 103  Neu 

Art. 104 und 105 Art. 74; Art. 75 = 

 Anhang I-X Gestrichen 

Anhang I (außer erster Satz) Anhang II (außer Fußnote 1) = 

Anhang I erster Satz Anhang XII Fußnote 1 Geändert 

Anhang II  Neu 

Anhang III Abschn. A, B, C, 
E, F, G, H, I und J 

Anhang XI Angepasst 
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Anhang III Abschn. D  Neu 

Anhang IV Buchst. a – g Anhang XXIV Buchst. b – h = 

Anhang IV Buchst. h  Neu 

Anhang V  Neu 

Anhang VI Anhang XV Geändert 

Anhang VII Art. 56 Abs. 3 Buchst. a bis f = 

Anhang VIII außer Nr. 4 Anhang XXI Angepasst 

Anhang VIII Nr. 4 Anhang XXI Geändert 

Anhang IX Anhang XX Geändert 

Anhang X Anhang XIV Geändert 

Anhang XI Anhang XIII Geändert 

Anhang XII Anhang XVI Geändert 

Anhang XIII Nummer 1 Art. 47 Abs. 4 Angepasst 

Anhang XIII Nummer 2 Art. 47 Abs. 5 Angepasst 

Anhang XIV Anhang XXIII Geändert 

Anhang XV  Neu 

Anhang XVI Anhang XVI Geändert 

Anhang XVII Anhang XVII Geändert 

Anhang XVIII  Neu 

Anhang XIX Anhang XVIII Geändert 

Anhang XX Anhang XIX Geändert 

 Anhang XI Anhang XXVI Geändert 

 Anhang XXII Gestrichen 

 Anhang XXV Gestrichen 
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Avis juridique important 

32004L0018

Richtlinie 2004/18/EG des Europäischen Parlaments und des Rates vom 31. März 2004 über
die Koordinierung der Verfahren zur Vergabe öffentlicher Bauaufträge, Lieferaufträge und
Dienstleistungsaufträge 

Amtsblatt Nr. L 134 vom 30/04/2004 S. 0114 - 0240

Richtlinie 2004/18/EG des Europäischen Parlaments und des Rates

vom 31. März 2004

über die Koordinierung der Verfahren zur Vergabe öffentlicher Bauaufträge, Lieferaufträge und
Dienstleistungsaufträge

DAS EUROPÄISCHE PARLAMENT UND DER RAT DER EUROPÄISCHEN UNION -

gestützt auf den Vertrag zur Gründung der Europäischen Gemeinschaft, insbesondere auf Artikel
47 Absatz 2, Artikel 55 und Artikel 95,

auf Vorschlag der Kommission(1),

nach Stellungnahme des Europäischen Wirtschafts- und Sozialausschusses(2),

nach Stellungnahme des Ausschusses der Regionen(3),

gemäß dem Verfahren des Artikels 251 des Vertrags(4), aufgrund des vom
Vermittlungsausschuss am 9. Dezember 2003 gebilligten gemeinsamen Entwurfs,

in Erwägung nachstehender Gründe:

(1) Anlässlich weiterer Änderungen der Richtlinie 92/50/EWG des Rates vom 18. Juni 1992 über
die Koordinierung der Verfahren zur Vergabe öffentlicher Dienstleistungsaufträge(5), der
Richtlinie 93/36/EWG des Rates vom 14. Juni 1993 über die Koordinierung der Verfahren zur
Vergabe öffentlicher Lieferaufträge(6) und der Richtlinie 93/37/EWG des Rates vom 14. Juni 1993
über die Koordinierung der Verfahren zur Vergabe öffentlicher Bauaufträge(7) mit dem Ziel, die
Texte zu vereinfachen und zu modernisieren, so wie dies sowohl von den öffentlichen
Auftraggebern als auch von den Wirtschaftsteilnehmern als Reaktion auf das Grünbuch der
Kommission vom 27. November 1996 angeregt wurde, empfiehlt sich aus Gründen der Klarheit
eine Neufassung in einem einzigen Text. Die vorliegende Richtlinie gründet sich auf die
Rechtsprechung des Gerichtshofs, insbesondere auf die Urteile zu den Zuschlagskriterien,
wodurch klargestellt wird, welche Möglichkeiten die öffentlichen Auftraggeber haben, auf
Bedürfnisse der betroffenen Allgemeinheit, einschließlich im ökologischen und/oder sozialen
Bereich, einzugehen, sofern derartige Kriterien im Zusammenhang mit dem Auftragsgegenstand
stehen, dem öffentlichen Auftraggeber keine unbeschränkte Wahlfreiheit einräumen, ausdrücklich
erwähnt sind und den in Erwägungsgrund 2 genannten grundlegenden Prinzipien entsprechen.

(2) Die Vergabe von Aufträgen in den Mitgliedstaaten auf Rechnung des Staates, der
Gebietskörperschaften und anderer Einrichtungen des öffentlichen Rechts ist an die Einhaltung der
im Vertrag niedergelegten Grundsätze gebunden, insbesondere des Grundsatzes des freien
Warenverkehrs, des Grundsatzes der Niederlassungsfreiheit und des Grundsatzes der
Dienstleistungsfreiheit sowie der davon abgeleiteten Grundsätze wie z.B. des Grundsatzes der
Gleichbehandlung, des Grundsatzes der Nichtdiskriminierung, des Grundsatzes der gegenseitigen
Anerkennung, des Grundsatzes der Verhältnismäßigkeit und des Grundsatzes der Transparenz.
Für öffentliche Aufträge, die einen bestimmten Wert überschreiten, empfiehlt sich indessen die
Ausarbeitung von auf diesen Grundsätzen beruhenden Bestimmungen zur gemeinschaftlichen
Koordinierung der nationalen Verfahren für die Vergabe solcher Aufträge, um die Wirksamkeit
dieser Grundsätze und die Öffnung des öffentlichen Beschaffungswesens für den Wettbewerb zu
garantieren. Folglich sollten diese Koordinierungsbestimmungen nach Maßgabe der genannten
Regeln und Grundsätze sowie gemäß den anderen Bestimmungen des Vertrags ausgelegt
werden.

http://europa.eu.int/eur-lex/lex/de/editorial/legal_notice.htm
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(3) Die Koordinierungsbestimmungen sollten die in den einzelnen Mitgliedstaaten geltenden
Verfahren und Verwaltungspraktiken so weit wie möglich berücksichtigen.

(4) Die Mitgliedstaaten sollten dafür sorgen, dass die Teilnahme einer Einrichtung des öffentlichen
Rechts als Bieter in einem Verfahren zur Vergabe öffentlicher Aufträge keine
Wettbewerbsverzerrungen gegenüber privatrechtlichen Bietern verursacht.

(5) Nach Artikel 6 des Vertrags müssen die Erfordernisse des Umweltschutzes bei der Festlegung
und Durchführung der in Artikel 3 des Vertrags genannten Gemeinschaftspolitiken und
maßnahmen insbesondere zur Förderung einer nachhaltigen Entwicklung einbezogen werden.
Diese Richtlinie stellt daher klar, wie die öffentlichen Auftraggeber zum Umweltschutz und zur
Förderung einer nachhaltigen Entwicklung beitragen können, und garantiert ihnen gleichzeitig,
dass sie für ihre Aufträge ein optimales Preis/Leistungsverhältnis erzielen können.

(6) Keine Bestimmung dieser Richtlinie sollte dem Erlass oder der Durchsetzung von Maßnahmen
entgegenstehen, die zum Schutz der öffentlichen Sittlichkeit, Ordnung und Sicherheit oder zum
Schutz der Gesundheit und des Lebens von Menschen und Tieren oder der Gesundheit von
Pflanzen, insbesondere im Hinblick auf eine nachhaltige Entwicklung, notwendig sind, sofern diese
Maßnahmen mit dem Vertrag im Einklang stehen.

(7) Mit dem Beschluss 94/800/EG des Rates vom 22. Dezember 1994 über den Abschluss der
Übereinkünfte im Rahmen der multilateralen Verhandlungen der Uruguay-Runde (1986-1994) im
Namen der Europäischen Gemeinschaft in Bezug auf die in ihre Zuständigkeiten fallenden
Bereiche(8) wurde unter anderem das WTO-Übereinkommen über das öffentliche
Beschaffungswesen, nachstehend "Übereinkommen" genannt, genehmigt, das zum Ziel hat, einen
multilateralen Rahmen ausgewogener Rechte und Pflichten im öffentlichen Beschaffungswesen
festzulegen, um den Welthandel zu liberalisieren und auszuweiten.

Aufgrund der internationalen Rechte und Pflichten, die sich für die Gemeinschaft aus der
Annahme des Übereinkommens ergeben, sind auf Bieter und Erzeugnisse aus Drittländern, die
dieses Übereinkommen unterzeichnet haben, die darin enthaltenen Regeln anzuwenden. Das
Übereinkommen hat keine unmittelbare Wirkung. Es ist daher angebracht, dass die unter das
Übereinkommen fallenden öffentlichen Auftraggeber, die der vorliegenden Richtlinie nachkommen
und sie auf Wirtschaftsteilnehmer aus Drittländern anwenden, die das Übereinkommen
unterzeichnet haben, sich damit im Einklang mit dem Übereinkommen befinden. Diese
Koordinierungsbestimmungen sollten den Wirtschaftsteilnehmern in der Gemeinschaft die gleichen
günstigen Teilnahmebedingungen bei der Vergabe öffentlicher Aufträge garantieren, wie sie auch
den Wirtschaftsteilnehmern aus Drittländern, die das Übereinkommen unterzeichnet haben,
gewährt werden.

(8) Bevor ein Verfahren zur Vergabe eines öffentlichen Auftrags eingeleitet wird, können die
öffentlichen Auftraggeber unter Rückgriff auf einen "technischen Dialog" eine Stellungnahme
einholen bzw. entgegennehmen, die bei der Erstellung der Verdingungsunterlagen(9) verwendet
werden kann, vorausgesetzt, dass diese Stellungnahme den Wettbewerb nicht ausschaltet.

(9) Angesichts der für die öffentlichen Bauaufträge kennzeichnenden Vielfalt der Aufgaben sollte
der öffentliche Auftraggeber sowohl die getrennte als auch die gemeinsame Vergabe von
öffentlichen Aufträgen für die Ausführung und Planung der Bauvorhaben vorsehen können. Diese
Richtlinie bezweckt nicht, eine gemeinsame oder eine getrennte Vergabe vorzuschreiben. Die
Entscheidung über eine getrennte oder die gemeinsame Vergabe des öffentlichen Auftrags muss
sich an qualitativen und wirtschaftlichen Kriterien orientieren, die in den einzelstaatlichen
Vorschriften festgelegt werden können.

(10) Ein öffentlicher Auftrag gilt nur dann als öffentlicher Bauauftrag, wenn er speziell die
Ausführung der in Anhang I genannten Tätigkeiten zum Gegenstand hat; er kann sich jedoch auf
andere Leistungen erstrecken, die für die Ausführung dieser Tätigkeiten erforderlich sind.
Öffentliche Dienstleistungsaufträge, insbesondere im Bereich der Grundstücksverwaltung, können
unter bestimmten Umständen Bauleistungen umfassen. Sofern diese Bauleistungen jedoch nur
Nebenarbeiten im Verhältnis zum Hauptgegenstand des Vertrags darstellen und eine mögliche
Folge oder eine Ergänzung des letzteren sind, rechtfertigt die Tatsache, dass der Vertrag diese
Bauleistungen umfasst, nicht eine Einstufung des Vertrags als öffentlicher Bauauftrag.

(11) Es sollten eine gemeinschaftliche Definition der Rahmenvereinbarungen sowie spezifische
Vorschriften für die Rahmenvereinbarungen, die für in den Anwendungsbereich dieser Richtlinie
fallende Aufträge geschlossen werden, vorgesehen werden. Nach diesen Vorschriften kann ein
öffentlicher Auftraggeber, wenn er eine Rahmenvereinbarung gemäß den Vorschriften dieser
Richtlinie insbesondere über Veröffentlichung, Fristen und Bedingungen für die Abgabe von
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Angeboten abschließt, während der Laufzeit der Rahmenvereinbarung Aufträge auf der Grundlage
dieser Rahmenvereinbarung entweder durch Anwendung der in der Rahmenvereinbarung
enthaltenen Bedingungen oder, falls nicht alle Bedingungen im Voraus in dieser Vereinbarung
festgelegt wurden, durch erneute Eröffnung des Wettbewerbs zwischen den Parteien der
Rahmenvereinbarung in Bezug auf die nicht festgelegten Bedingungen vergeben. Bei der
Wiedereröffnung des Wettbewerbs sollten bestimmte Vorschriften eingehalten werden, um die
erforderliche Flexibilität und die Einhaltung der allgemeinen Grundsätze, insbesondere des
Grundsatzes der Gleichbehandlung, zu gewährleisten. Aus diesen Gründen sollte die Laufzeit der
Rahmenvereinbarung begrenzt werden und sollte vier Jahre nicht überschreiten dürfen, außer in
von den öffentlichen Auftraggebern ordnungsgemäß begründeten Fällen.

(12) Es werden fortlaufend bestimmte neue Techniken der Online-Beschaffung entwickelt. Diese
Techniken ermöglichen es, den Wettbewerb auszuweiten und die Effizienz des öffentlichen
Beschaffungswesens - insbesondere durch eine Verringerung des Zeitaufwands und die durch die
Verwendung derartiger neuer Techniken erzielten Einsparungseffekte - zu verbessern. Die
öffentlichen Auftraggeber können Techniken der Online-Beschaffung einsetzen, solange bei ihrer
Verwendung die Vorschriften dieser Richtlinie und die Grundsätze der Gleichbehandlung, der
Nichtdiskriminierung und der Transparenz eingehalten werden. Insofern können Bieter
insbesondere in den Fällen, in denen im Zuge der Durchführung einer Rahmenvereinbarung ein
erneuter Aufruf zum Wettbewerb erfolgt oder ein dynamisches Beschaffungssystem zum Einsatz
kommt, ihr Angebot in Form ihres elektronischen Katalogs einreichen, sofern sie die vom
öffentlichen Auftraggeber gewählten Kommunikationsmittel gemäß Artikel 42 verwenden.

(13) In Anbetracht des Umstands, dass sich Online-Beschaffungssysteme rasch verbreiten, sollten
schon jetzt geeignete Vorschriften erlassen werden, die es den öffentlichen Auftraggebern
ermöglichen, die durch diese Systeme gebotenen Möglichkeiten umfassend zu nutzen. Deshalb
sollte ein vollelektronisch arbeitendes dynamisches Beschaffungssystem für Beschaffungen
marktüblicher Leistungen definiert und präzise Vorschriften für die Einrichtung und die
Arbeitsweise eines solchen Systems festgelegt werden, um sicherzustellen, dass jeder
Wirtschaftsteilnehmer, der sich daran beteiligen möchte, gerecht behandelt wird. Jeder
Wirtschaftsteilnehmer sollte sich an einem solchen System beteiligen können, sofern er ein
vorläufiges Angebot im Einklang mit den Verdingungsunterlagen einreicht und die
Eignungskriterien(10) erfuellt. Dieses Beschaffungsverfahren ermöglicht es den öffentlichen
Auftraggebern, durch die Einrichtung eines Verzeichnisses von bereits ausgewählten Bietern und
die neuen Bietern eingeräumte Möglichkeit, sich daran zu beteiligen, dank der eingesetzten
elektronischen Mittel über ein besonders breites Spektrum von Angeboten zu verfügen, und somit
durch Ausweitung des Wettbewerbs eine optimale Verwendung der öffentlichen Mittel zu
gewährleisten.

(14) Elektronische Auktionen stellen eine Technik dar, die sich noch stärker verbreiten wird;
deshalb sollten diese Auktionen im Gemeinschaftsrecht definiert und speziellen Vorschriften
unterworfen werden, um sicherzustellen, dass sie unter uneingeschränkter Wahrung der
Grundsätze der Gleichbehandlung, der Nichtdiskriminierung und der Transparenz ablaufen. Dazu
ist vorzusehen, dass diese elektronischen Auktionen nur Aufträge für Bauleistungen, Lieferungen
oder Dienstleistungen betreffen, für die präzise Spezifikationen erstellt werden können. Dies kann
insbesondere bei wiederkehrenden Liefer-, Bau- und Dienstleistungsaufträgen der Fall sein. Zu
dem selben Zweck muss es auch möglich sein, die jeweilige Rangfolge der Bieter zu jedem
Zeitpunkt der elektronischen Auktion festzustellen. Der Rückgriff auf elektronische Auktionen bietet
den öffentlichen Auftraggebern die Möglichkeit, die Bieter zur Vorlage neuer, nach unten
korrigierter Preise aufzufordern, und - sofern das wirtschaftlich günstigste Angebot den Zuschlag
erhalten soll - auch andere als die preisbezogenen Angebotskomponenten zu verbessern. Zur
Wahrung des Grundsatzes der Transparenz dürfen allein diejenigen Komponenten Gegenstand
elektronischer Auktionen sein, die auf elektronischem Wege - ohne Eingreifen und/oder
Beurteilung seitens des öffentlichen Auftraggebers - automatisch bewertet werden können, d.h.
nur die Komponenten, die quantifizierbar sind, so dass sie in Ziffern oder in Prozentzahlen
ausgedrückt werden können. Hingegen sollten diejenigen Aspekte der Angebote, bei denen
nichtquantifizierbare Komponenten zu beurteilen sind, nicht Gegenstand von elektronischen
Auktionen sein. Folglich sollten bestimmte Bau- und Dienstleistungsaufträge, bei denen eine
geistige Leistung zu erbringen ist - wie z. B. die Konzeption von Bauarbeiten-, nicht Gegenstand
von elektronischen Auktionen sein.

(15) In den Mitgliedstaaten haben sich verschiedene zentrale Beschaffungsverfahren entwickelt.
Mehrere öffentliche Auftraggeber haben die Aufgabe, für andere öffentliche Auftraggeber Ankäufe
zu tätigen oder öffentliche Aufträge zu vergeben/Rahmenvereinbarungen zu schließen. In



1/16/13 EUR-Lex - 32004L0018 - DE

eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0018:de:HTML 4/85

Anbetracht der großen Mengen, die beschafft werden, tragen diese Verfahren zur Verbesserung
des Wettbewerbs und zur Rationalisierung des öffentlichen Beschaffungswesens bei. Daher sollte
der Begriff der für öffentliche Auftraggeber tätigen zentralen Beschaffungsstelle im
Gemeinschaftsrecht definiert werden. Außerdem sollte unter Einhaltung der Grundsätze der
Nichtdiskriminierung und der Gleichbehandlung definiert werden, unter welchen Voraussetzungen
davon ausgegangen werden kann, dass öffentliche Auftraggeber, die Bauleistungen, Waren
und/oder Dienstleistungen über eine zentrale Beschaffungsstelle beziehen, diese Richtlinie
eingehalten haben.

(16) Zur Berücksichtigung der unterschiedlichen Gegebenheiten in den Mitgliedstaaten sollte es in
das Ermessen derselben gestellt werden, zu entscheiden, ob für die öffentlichen Auftraggeber die
Möglichkeit vorgesehen werden soll, auf Rahmenvereinbarungen, zentrale Beschaffungsstellen,
dynamische Beschaffungssysteme, elektronische Auktionen und Verhandlungsverfahren, wie sie in
dieser Richtlinie vorgesehen und geregelt sind, zurückzugreifen.

(17) Eine Vielzahl von Schwellenwerten für die Anwendung der gegenwärtig in Kraft befindlichen
Koordinierungsbestimmungen erschwert die Arbeit der öffentlichen Auftraggeber. Im Hinblick auf
die Währungsunion ist es darüber hinaus angebracht, in Euro ausgedrückte Schwellenwerte
festzulegen. Folglich sollten Schwellenwerte in Euro festgesetzt werden, die die Anwendung
dieser Bestimmungen vereinfachen und gleichzeitig die Einhaltung der im Übereinkommen
genannten Schwellenwerte sicherstellen, die in Sonderziehungsrechten ausgedrückt sind. Vor
diesem Hintergrund sind die in Euro ausgedrückten Schwellenwerte regelmäßig zu überprüfen,
um sie gegebenenfalls an mögliche Kursschwankungen des Euro gegenüber dem
Sonderziehungsrecht anzupassen.

(18) Der Dienstleistungsbereich lässt sich für die Anwendung der Regeln dieser Richtlinie und zur
Beobachtung am besten durch eine Unterteilung in Kategorien in Anlehnung an bestimmte
Positionen einer gemeinsamen Nomenklatur beschreiben und in zwei Anhängen, II Teil A und II
Teil B, nach der für sie geltenden Regelung zusammenfassen. Für die in Anhang II Teil B
genannten Dienstleistungen sollten die Bestimmungen dieser Richtlinie unbeschadet der
Anwendung besonderer gemeinschaftsrechtlicher Bestimmungen für die jeweiligen
Dienstleistungen gelten.

(19) Die volle Anwendung dieser Richtlinie auf Dienstleistungsaufträge sollte für eine
Übergangszeit auf Aufträge beschränkt werden, bei denen ihre Bestimmungen dazu beitragen,
alle Möglichkeiten für eine Zunahme des grenzüberschreitenden Handels voll auszunutzen.
Aufträge für andere Dienstleistungen sollten in diesem Übergangszeitraum beobachtet werden,
bevor die volle Anwendung dieser Richtlinie beschlossen werden kann. Es ist daher ein
entsprechendes Beobachtungsinstrument zu schaffen. Dieses Instrument sollte gleichzeitig den
Betroffenen die einschlägigen Informationen zugänglich machen.

(20) Öffentliche Aufträge, die von öffentlichen Auftraggebern aus den Bereichen Wasser, Energie,
Verkehr und Postdienste vergeben werden und die Tätigkeiten in diesen Bereichen betreffen,
fallen unter die Richtlinie 2004/17/EG des Europäischen Parlaments und des Rates vom 31. März
2004 zur Koordinierung der Auftragsvergabe durch Auftraggeber im Bereich der Wasser-,
Energie- und Verkehrsversorgung sowie der Postdienste(11). Dagegen müssen Aufträge, die von
öffentlichen Auftraggebern im Rahmen der Nutzung von Dienstleistungen im Bereich der
Seeschifffahrt, Küstenschifffahrt oder Binnenschifffahrt vergeben werden, in den
Anwendungsbereich der vorliegenden Richtlinie fallen.

(21) Da infolge der gemeinschaftlichen Rechtsvorschriften zur Liberalisierung des
Telekommunikationssektors auf den Telekommunikationsmärkten inzwischen wirksamer
Wettbewerb herrscht, müssen öffentliche Aufträge in diesem Bereich aus dem
Anwendungsbereich der vorliegenden Richtlinie ausgeklammert werden, sofern sie allein mit dem
Ziel vergeben werden, den Auftraggebern bestimmte Tätigkeiten auf dem
Telekommunikationssektor zu ermöglichen. Zur Definition dieser Tätigkeiten wurden die
Begriffsbestimmungen der Artikel 1, 2 und 8 der Richtlinie 93/38/EWG des Rates vom 14. Juni
1993 zur Koordinierung der Auftragsvergabe durch Auftraggeber im Bereich der Wasser-,
Energie- und Verkehrsversorgung sowie im Telekommunikationssektor(12) übernommen, was
bedeutet, dass die vorliegende Richtlinie nicht für Aufträge gilt, die nach Artikel 8 der Richtlinie
93/38/EWG von deren Anwendungsbereich ausgenommen worden sind.

(22) Es sollte vorgesehen werden, dass in bestimmten Fällen von der Anwendung der
Maßnahmen zur Koordinierung der Verfahren aus Gründen der Staatssicherheit oder der
staatlichen Geheimhaltung abgesehen werden kann, oder wenn besondere Vergabeverfahren zur
Anwendung kommen, die sich aus internationalen Übereinkünften ergeben, die die Stationierung
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von Truppen betreffen oder für internationale Organisationen gelten.

(23) Gemäß Artikel 163 des Vertrags trägt unter anderem die Unterstützung der Forschung und
der technischen Entwicklung dazu bei, die wissenschaftlichen und technischen Grundlagen der
gemeinschaftlichen Industrie zu stärken; die Öffnung der öffentlichen Dienstleistungsmärkte hat
einen Anteil an der Erreichung dieses Zieles. Die Mitfinanzierung von Forschungsprogrammen
sollte nicht Gegenstand dieser Richtlinie sein; nicht unter diese Richtlinie fallen deshalb Aufträge
über Forschungs- und Entwicklungsdienstleistungen, mit Ausnahme derer, deren Ergebnisse
ausschließlich Eigentum des öffentlichen Auftraggebers für die Nutzung bei der Ausübung seiner
eigenen Tätigkeit sind, sofern die Dienstleistung vollständig durch den öffentlichen Auftraggeber
vergütet wird.

(24) Dienstleistungsaufträge, die den Erwerb oder die Miete von unbeweglichem Vermögen oder
Rechten daran betreffen, weisen Merkmale auf, die die Anwendung von Vorschriften über die
Vergabe von öffentlichen Aufträgen unangemessen erscheinen lassen.

(25) Bei der Vergabe öffentlicher Aufträge über bestimmte audiovisuelle Dienstleistungen im
Fernseh- und Rundfunkbereich sollten besondere kulturelle und gesellschaftspolitische
Erwägungen berücksichtigt werden können, die die Anwendung von Vergabevorschriften
unangemessen erscheinen lassen. Aus diesen Gründen muss eine Ausnahme für die öffentlichen
Dienstleistungsaufträge vorgesehen werden, die den Ankauf, die Entwicklung, die Produktion oder
die Koproduktion gebrauchsfertiger Programme sowie andere Vorbereitungsdienste zum
Gegenstand haben, wie z. B. Dienste im Zusammenhang mit den für die Programmproduktion
erforderlichen Drehbüchern oder künstlerischen Leistungen, sowie Aufträge betreffend die
Ausstrahlungszeit von Sendungen. Diese Ausnahme sollte jedoch nicht für die Bereitstellung des
für die Produktion, die Koproduktion und die Ausstrahlung dieser Programme erforderlichen
technischen Materials gelten. Als Sendung sollte die Übertragung und Verbreitung durch jegliches
elektronische Netzwerk gelten.

(26) Schiedsgerichts- und Schlichtungsdienste werden normalerweise von Organisationen oder
Personen übernommen, deren Bestellung oder Auswahl in einer Art und Weise erfolgt, die sich
nicht nach Vergabevorschriften für öffentliche Aufträge richten kann.

(27) Entsprechend dem Übereinkommen gehören Instrumente der Geld-, Wechselkurs-,
öffentlichen Kredit- oder Geldreservepolitik sowie andere Politiken, die Geschäfte mit
Wertpapieren oder anderen Finanzinstrumenten mit sich bringen, insbesondere Geschäfte, die
der Geld- oder Kapitalbeschaffung der öffentlichen Auftraggeber dienen, nicht zu den finanziellen
Dienstleistungen im Sinne der vorliegenden Richtlinie. Verträge über Emission, Verkauf, Ankauf
oder Übertragung von Wertpapieren oder anderen Finanzinstrumenten sind daher nicht erfasst.
Dienstleistungen der Zentralbanken sind gleichermaßen ausgeschlossen.

(28) Beruf und Beschäftigung sind Schlüsselelemente zur Gewährleistung gleicher Chancen für
alle und tragen zur Eingliederung in die Gesellschaft bei. In diesem Zusammenhang tragen
geschützte Werkstätten und geschützte Beschäftigungsprogramme wirksam zur Eingliederung
oder Wiedereingliederung von Menschen mit Behinderungen in den Arbeitsmarkt bei. Derartige
Werkstätten sind jedoch möglicherweise nicht in der Lage, unter normalen
Wettbewerbsbedingungen Aufträge zu erhalten. Es ist daher angemessen, vorzusehen, dass
Mitgliedstaaten das Recht, an Verfahren zur Vergabe öffentlicher Aufträge teilzunehmen,
derartigen Werkstätten oder die Ausführung eines Auftrags geschützten
Beschäftigungsprogrammen vorbehalten können.

(29) Die von öffentlichen Beschaffern erarbeiteten technischen Spezifikationen sollten es
erlauben, die öffentlichen Beschaffungsmärkte für den Wettbewerb zu öffnen. Hierfür muss es
möglich sein, Angebote einzureichen, die die Vielfalt technischer Lösungsmöglichkeiten
widerspiegeln. Damit dies gewährleistet ist, müssen einerseits Leistungs- und
Funktionsanforderungen in technischen Spezifikationen erlaubt sein, und andererseits müssen im
Falle der Bezugnahme auf eine europäische Norm - oder wenn eine solche nicht vorliegt, auf eine
nationale Norm - Angebote auf der Grundlage gleichwertiger Lösungen vom öffentlichen
Auftraggeber geprüft werden. Die Bieter sollten die Möglichkeit haben, die Gleichwertigkeit ihrer
Lösungen mit allen ihnen zur Verfügung stehenden Nachweisen zu belegen. Die öffentlichen
Auftraggeber müssen jede Entscheidung, dass die Gleichwertigkeit in einem bestimmten Fall nicht
gegeben ist, begründen können. Öffentliche Auftraggeber, die für die technischen Spezifikationen
eines Auftrags Umweltanforderungen festlegen möchten, können die Umwelteigenschaften - wie
eine bestimmte Produktionsmethode - und/oder Auswirkungen bestimmter Warengruppen oder
Dienstleistungen auf die Umwelt festlegen. Sie können - müssen aber nicht - geeignete
Spezifikationen verwenden, die in Umweltgütezeichen wie z.B. dem Europäischen
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Umweltgütezeichen, (pluri)nationalen Umweltgütezeichen oder anderen Umweltgütezeichen
definiert sind, sofern die Anforderungen an das Gütezeichen auf der Grundlage von
wissenschaftlich abgesicherten Informationen im Rahmen eines Verfahrens ausgearbeitet und
erlassen werden, an dem interessierte Kreise - wie z.B. staatliche Stellen, Verbraucher,
Hersteller, Händler und Umweltorganisationen - teilnehmen können, und sofern das Gütezeichen
für alle interessierten Parteien zugänglich und verfügbar ist. Die öffentlichen Auftraggeber sollten,
wo immer dies möglich ist, technische Spezifikationen festlegen, die das Kriterium der
Zugänglichkeit für Personen mit einer Behinderung oder das Kriterium der Konzeption für alle
Benutzer berücksichtigen. Die technischen Spezifikationen sind klar festzulegen, so dass alle
Bieter wissen, was die Anforderungen des öffentlichen Auftraggebers umfassen.

(30) Zusätzliche Angaben über die Aufträge müssen entsprechend den Gepflogenheiten in den
Mitgliedstaaten in den Verdingungsunterlagen für jeden einzelnen Auftrag bzw. in allen
gleichwertigen Unterlagen enthalten sein.

(31) Für öffentliche Auftraggeber, die besonders komplexe Vorhaben durchführen, kann es - ohne
dass ihnen dies anzulasten wäre - objektiv unmöglich sein, die Mittel zu bestimmen, die ihren
Bedürfnissen gerecht werden können, oder zu beurteilen, was der Markt an technischen bzw.
finanziellen/rechtlichen Lösungen bieten kann. Eine derartige Situation kann sich insbesondere bei
der Durchführung bedeutender integrierter Verkehrsinfrastrukturprojekte, großer
Computernetzwerke oder Vorhaben mit einer komplexen und strukturierten Finanzierung
ergeben, deren finanzielle und rechtliche Konstruktion nicht im Voraus vorgeschrieben werden
kann. Daher sollte für Fälle, in denen es nicht möglich sein sollte, derartige Aufträge unter
Anwendung offener oder nichtoffener Verfahren zu vergeben, ein flexibles Verfahren vorgesehen
werden, das sowohl den Wettbewerb zwischen Wirtschaftsteilnehmern gewährleistet als auch
dem Erfordernis gerecht wird, dass der öffentliche Auftraggeber alle Aspekte des Auftrags mit
jedem Bewerber erörtern kann. Dieses Verfahren darf allerdings nicht in einer Weise angewandt
werden, durch die der Wettbewerb eingeschränkt oder verzerrt wird, insbesondere indem
grundlegende Elemente geändert oder dem ausgewählten Bieter neue wesentliche Elemente
auferlegt werden oder indem andere Bieter als derjenige, der das wirtschaftlich günstigste
Angebot abgegeben hat, einbezogen werden.

(32) Um den Zugang von kleinen und mittleren Unternehmen zu öffentlichen Aufträgen zu fördern,
sollten Bestimmungen über Unteraufträge vorgesehen werden.

(33) Bedingungen für die Ausführung eines Auftrags sind mit dieser Richtlinie vereinbar, sofern
sie nicht unmittelbar oder mittelbar zu einer Diskriminierung führen und in der Bekanntmachung
oder in den Verdingungsunterlagen angegeben sind. Sie können insbesondere dem Ziel dienen,
die berufliche Ausbildung auf den Baustellen sowie die Beschäftigung von Personen zu fördern,
deren Eingliederung besondere Schwierigkeiten bereitet, die Arbeitslosigkeit zu bekämpfen oder
die Umwelt zu schützen. In diesem Zusammenhang sind z.B. unter anderem die - für die
Ausführung des Auftrags geltenden - Verpflichtungen zu nennen, Langzeitarbeitslose einzustellen
oder Ausbildungsmaßnahmen für Arbeitnehmer oder Jugendliche durchzuführen, oder die
Bestimmungen der grundlegenden Übereinkommen der Internationalen Arbeitsorganisation (IAO),
für den Fall, dass diese nicht in innerstaatliches Recht umgesetzt worden sind, im Wesentlichen
einzuhalten, oder ein Kontingent von behinderten Personen einzustellen, das über dem nach
nationalem Recht vorgeschriebenen Kontingent liegt.

(34) Die im Bereich der Arbeitsbedingungen und der Sicherheit am Arbeitsplatz geltenden
nationalen und gemeinschaftlichen Gesetze, Regelungen und Tarifverträge sind während der
Ausführung eines öffentlichen Auftrags anwendbar, sofern derartige Vorschriften sowie ihre
Anwendung mit dem Gemeinschaftsrecht vereinbar sind. Für grenzüberschreitende Situationen, in
denen Arbeitnehmer eines Mitgliedstaats Dienstleistungen in einem anderen Mitgliedstaat zur
Ausführung eines öffentlichen Auftrags erbringen, enthält die Richtlinie 96/71/EG des
Europäischen Parlaments und des Rates vom 16. Dezember 1996 über die Entsendung von
Arbeitnehmern im Rahmen der Erbringung von Dienstleistungen(13) die Mindestbedingungen, die
im Aufnahmeland in Bezug auf die entsandten Arbeitnehmer einzuhalten sind. Enthält das
nationale Recht entsprechende Bestimmungen, so kann die Nichteinhaltung dieser Verpflichtungen
als eine schwere Verfehlung oder als ein Delikt betrachtet werden, das die berufliche
Zuverlässigkeit des Wirtschaftsteilnehmers in Frage stellt und dessen Ausschluss vom Verfahren
zur Vergabe eines öffentlichen Auftrags zur Folge haben kann.

(35) Angesichts der neuen Informations- und Kommunikationstechnologien und der
Erleichterungen, die sie für die Bekanntmachung von Aufträgen und hinsichtlich der Effizienz und
Transparenz der Vergabeverfahren mit sich bringen können, ist es angebracht, die elektronischen
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Mittel den klassischen Mitteln zur Kommunikation und zum Informationsaustausch gleichzusetzen.
Soweit möglich, sollten das gewählte Mittel und die gewählte Technologie mit den in den anderen
Mitgliedstaaten verwendeten Technologien kompatibel sein.

(36) Damit auf dem Gebiet des öffentlichen Auftragswesens ein wirksamer Wettbewerb entsteht,
ist es erforderlich, dass die Bekanntmachungen der öffentlichen Auftraggeber der Mitgliedstaaten
gemeinschaftsweit veröffentlicht werden. Die Angaben in diesen Bekanntmachungen müssen es
den Wirtschaftsteilnehmern in der Gemeinschaft erlauben zu beurteilen, ob die vorgeschlagenen
Aufträge für sie von Interesse sind. Zu diesem Zweck sollten sie hinreichend über den
Auftragsgegenstand und die Auftragsbedingungen informiert werden. Es ist daher wichtig, für
veröffentlichte Bekanntmachungen durch geeignete Mittel, wie die Verwendung von
Standardformularen sowie die Verwendung des durch die Verordnung (EG) Nr. 2195/2002 des
Europäischen Parlaments und des Rates(14) als Referenzklassifikation für öffentliche Aufträge
vorgesehenen Gemeinsamen Vokabulars für öffentliche Aufträge (Common Procurement
Vocabulary, CPV), eine bessere Publizität zu gewährleisten. Bei den nichtoffenen Verfahren sollte
die Bekanntmachung es den Wirtschaftsteilnehmern der Mitgliedstaaten insbesondere
ermöglichen, ihr Interesse an den Aufträgen dadurch zu bekunden, dass sie sich bei den
öffentlichen Auftraggebern um eine Aufforderung bewerben, unter den vorgeschriebenen
Bedingungen ein Angebot einzureichen.

(37) Die Richtlinie 1999/93/EG des Europäischen Parlaments und des Rates vom 13. Dezember
1999 über gemeinschaftliche Rahmenbedingungen für elektronische Signaturen(15) und die
Richtlinie 2000/31/EG des Europäischen Parlaments und des Rates vom 8. Juni 2000 über
bestimmte rechtliche Aspekte der Dienste der Informationsgesellschaft, insbesondere des
elektronischen Geschäftsverkehrs, im Binnenmarkt ("Richtlinie über den elektronischen
Geschäftsverkehr")(16) sollten für die elektronische Übermittlung von Informationen im Rahmen
der vorliegenden Richtlinie gelten. Die Verfahren zur Vergabe öffentlicher Aufträge und die für
Wettbewerbe geltenden Vorschriften erfordern einen höheren Grad an Sicherheit und
Vertraulichkeit als in den genannten Richtlinien vorgesehen ist. Daher sollten die Vorrichtungen
für den elektronischen Eingang von Angeboten, Anträgen auf Teilnahme und von Plänen und
Vorhaben besonderen zusätzlichen Anforderungen genügen. Zu diesem Zweck sollte die
Verwendung elektronischer Signaturen, insbesondere fortgeschrittener elektronischer Signaturen,
so zeit wie möglich gefördert werden. Ferner könnten Systeme der freiwilligen Akkreditierung
günstige Rahmenbedingungen dafür bieten, dass sich das Niveau der Zertifizierungsdienste für
diese Vorrichtungen erhöht.

(38) Der Einsatz elektronischer Mittel spart Zeit. Dementsprechend ist beim Einsatz dieser
elektronischen Mittel eine Verkürzung der Mindestfristen vorzusehen, unter der Voraussetzung,
dass sie mit den auf gemeinschaftlicher Ebene vorgesehenen spezifischen
Übermittlungsmodalitäten vereinbar sind.

(39) Die Prüfung der Eignung der Bieter im Rahmen von offenen Verfahren und der Bewerber im
Rahmen von nichtoffenen Verfahren und von Verhandlungsverfahren mit Veröffentlichung einer
Bekanntmachung sowie im Rahmen des wettbewerblichen Dialogs und deren Auswahl sollten
unter transparenten Bedingungen erfolgen. Zu diesem Zweck sind nichtdiskriminierende Kriterien
festzulegen, anhand deren die öffentlichen Auftraggeber die Bewerber auswählen können, sowie
die Mittel, mit denen die Wirtschaftsteilnehmer nachweisen können, dass sie diesen Kriterien
genügen. Im Hinblick auf die Transparenz sollte der öffentliche Auftraggeber gehalten sein, bei
einer Aufforderung zum Wettbewerb für einen Auftrag die Eignungskriterien zu nennen, die er
anzuwenden gedenkt, sowie gegebenenfalls die Fachkompetenz, die er von den
Wirtschaftsteilnehmern fordert, um sie zum Vergabeverfahren zuzulassen.

(40) Ein öffentlicher Auftraggeber kann die Zahl der Bewerber im nichtoffenen Verfahren und im
Verhandlungsverfahren mit Veröffentlichung einer Bekanntmachung sowie beim wettbewerblichen
Dialog begrenzen. Solch eine Begrenzung sollte auf der Grundlage objektiver Kriterien erfolgen,
die in der Bekanntmachung anzugeben sind. Diese objektiven Kriterien setzen nicht unbedingt
Gewichtungen voraus. Hinsichtlich der Kriterien betreffend die persönliche Lage des
Wirtschaftsteilnehmers kann ein allgemeiner Verweis in der Bekanntmachung auf die in Artikel 45
genannten Fälle ausreichen.

(41) Im Rahmen des wettbewerblichen Dialogs und der Verhandlungsverfahren mit
Veröffentlichung einer Bekanntmachung empfiehlt es sich, aufgrund der eventuell erforderlichen
Flexibilität sowie der mit diesen Vergabemethoden verbundenen zu hohen Kosten den öffentlichen
Auftraggebern die Möglichkeit zu bieten, eine Abwicklung des Verfahrens in sukzessiven Phasen
vorzusehen, so dass die Anzahl der Angebote, die noch Gegenstand des Dialogs oder der
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Verhandlungen sind, auf der Grundlage von vorher angegebenen Zuschlagskriterien schrittweise
reduziert wird. Diese Reduzierung sollte - sofern die Anzahl der geeigneten Lösungen oder
Bewerber es erlaubt - einen wirksamen Wettbewerb gewährleisten.

(42) Soweit für die Teilnahme an einem Verfahren zur Vergabe eines öffentlichen Auftrags oder
an einem Wettbewerb der Nachweis einer bestimmten Qualifikation gefordert wird, sind die
einschlägigen Gemeinschaftsvorschriften über die gegenseitige Anerkennung von Diplomen,
Prüfungszeugnissen und sonstigen Befähigungsnachweisen anzuwenden.

(43) Es sind Vorkehrungen zu treffen, um der Vergabe öffentlicher Aufträge an
Wirtschaftsteilnehmer, die sich an einer kriminellen Vereinigung beteiligt oder der Bestechung
oder des Betrugs zu Lasten der finanziellen Interessen der Europäischen Gemeinschaften oder der
Geldwäsche schuldig gemacht haben, vorzubeugen. Die öffentlichen Auftraggeber sollten
gegebenenfalls von den Bewerbern/Bietern geeignete Unterlagen anfordern und, wenn sie Zweifel
in Bezug auf die persönliche Lage dieser Bewerber/Bieter hegen, die zuständigen Behörden des
betreffenden Mitgliedstaates um Mitarbeit ersuchen können. Diese Wirtschaftsteilnehmer sollten
ausgeschlossen werden, wenn dem öffentlichen Auftraggeber bekannt ist, dass es eine nach
einzelstaatlichem Recht ergangene endgültige und rechtskräftige gerichtliche Entscheidung zu
derartigen Straftaten gibt. Enthält das nationale Recht entsprechende Bestimmungen, so kann ein
Verstoß gegen das Umweltrecht oder gegen Rechtsvorschriften über unrechtmäßige Absprachen
bei öffentlichen Aufträgen, der mit einem rechtskräftigen Urteil oder einem Beschluss gleicher
Wirkung geahndet wurde, als Delikt, das die berufliche Zuverlässigkeit des Wirtschaftsteilnehmers
in Frage stellt, oder als schwere Verfehlung betrachtet werden.

Die Nichteinhaltung nationaler Bestimmungen zur Umsetzung der Richtlinien 2000/78/EG(17) und
76/207/EWG(18) des Rates zur Gleichbehandlung von Arbeitnehmern, die mit einem
rechtskräftigen Urteil oder einem Beschluss gleicher Wirkung sanktioniert wurde, kann als
Verstoß, der die berufliche Zuverlässigkeit des Wirtschaftsteilnehmers in Frage stellt, oder als
schwere Verfehlung betrachtet werden.

(44) In geeigneten Fällen, in denen die Art der Arbeiten und/oder Dienstleistungen es rechtfertigt,
dass bei Ausführung des öffentlichen Auftrags Umweltmanagementmaßnahmen oder -systeme
zur Anwendung kommen, kann die Anwendung solcher Maßnahmen bzw. Systeme
vorgeschrieben werden. Umweltmanagementsysteme können unabhängig von ihrer Registrierung
gemäß den Gemeinschaftsvorschriften wie die Verordnung (EG) Nr. 761/2001 (EMAS)(19) als
Nachweis für die technische Leistungsfähigkeit des Wirtschaftsteilnehmers zur Ausführung des
Auftrags dienen. Darüber hinaus sollte eine Beschreibung der von dem Wirtschaftsteilnehmer
angewandten Maßnahmen zur Gewährleistung desselben Umweltschutzniveaus alternativ zu den
registrierten Umweltmanagementsystemen als Beweismittel akzeptiert werden.

(45) Diese Richtlinie sieht vor, dass die Mitgliedstaaten offizielle Verzeichnisse von
Bauunternehmern, Lieferanten oder Dienstleistungserbringern oder eine Zertifizierung durch
öffentliche oder privatrechtliche Stellen einführen können, und regelt auch die Wirkungen einer
solchen Eintragung in ein Verzeichnis oder einer solchen Bescheinigung im Rahmen eines
Verfahrens zur Vergabe eines öffentlichen Auftrags in einem anderen Mitgliedstaat. Hinsichtlich
der offiziellen Verzeichnisse der zugelassenen Wirtschaftsteilnehmer muss die Rechtsprechung
des Gerichtshofes in den Fällen berücksichtigt werden, in denen sich ein Wirtschaftsteilnehmer,
der zu einer Gruppe gehört, der wirtschaftlichen, finanziellen oder technischen Kapazitäten
anderer Unternehmen der Gruppe bedient, um seinen Antrag auf Eintragung in das Verzeichnis zu
stützen. In diesem Fall hat der Wirtschaftsteilnehmer den Nachweis dafür zu erbringen, dass er
während der gesamten Geltungsdauer der Eintragung effektiv über diese Kapazitäten verfügt. Für
diese Eintragung kann ein Mitgliedstaat daher ein zu erreichendes Leistungsniveau und, wenn sich
der betreffende Wirtschaftsteilnehmer beispielsweise auf die Finanzkraft eines anderen
Unternehmens der Gruppe stützt, insbesondere die Übernahme einer erforderlichenfalls
gesamtschuldnerischen Verpflichtung durch das zuletzt genannte Unternehmen vorschreiben.

(46) Die Zuschlagserteilung sollte auf der Grundlage objektiver Kriterien erfolgen, die die
Einhaltung der Grundsätze der Transparenz, der Nichtdiskriminierung und der Gleichbehandlung
gewährleisten und sicherstellen, dass die Angebote unter wirksamen Wettbewerbsbedingungen
bewertet werden. Dementsprechend sind nur zwei Zuschlagskriterien zuzulassen: das des
"niedrigsten Preises" und das des "wirtschaftlich günstigsten Angebots".

Um bei der Zuschlagserteilung die Einhaltung des Gleichbehandlungsgrundsatzes sicherzustellen,
ist die - in der Rechtsprechung anerkannte - Verpflichtung zur Sicherstellung der erforderlichen
Transparenz vorzusehen, damit sich jeder Bieter angemessen über die Kriterien und Modalitäten
unterrichten kann, anhand deren das wirtschaftlich günstigste Angebot ermittelt wird. Die
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öffentlichen Auftraggeber haben daher die Zuschlagskriterien und deren jeweilige Gewichtung
anzugeben, und zwar so rechtzeitig, dass diese Angaben den Bietern bei der Erstellung ihrer
Angebote bekannt sind. Die öffentlichen Auftraggeber können in begründeten Ausnahmefällen, die
zu rechtfertigen sie in der Lage sein sollten, auf die Angabe der Gewichtung der
Zuschlagskriterien verzichten, wenn diese Gewichtung insbesondere aufgrund der Komplexität des
Auftrags nicht im Vorhinein vorgenommen werden kann. In diesen Fällen sollten sie diese
Kriterien in der absteigenden Reihenfolge ihrer Bedeutung angeben.

Beschließen die öffentlichen Auftraggeber, dem wirtschaftlich günstigsten Angebot den Zuschlag
zu erteilen, so bewerten sie die Angebote unter dem Gesichtspunkt des besten Preis-Leistungs-
Verhältnisses. Zu diesem Zweck legen sie die wirtschaftlichen und qualitativen Kriterien fest,
anhand deren insgesamt das für den öffentlichen Auftraggeber wirtschaftlich günstigste Angebot
bestimmt werden kann. Die Festlegung dieser Kriterien hängt insofern vom Auftragsgegenstand
ab, als sie es ermöglichen müssen, das Leistungsniveau jedes einzelnen Angebots im Verhältnis
zu dem in den technischen Spezifikationen beschriebenen Auftragsgegenstand zu bewerten sowie
das Preis-Leistungs-Verhältnis jedes Angebots zu bestimmen.

Damit die Gleichbehandlung gewährleistet ist, sollten die Zuschlagskriterien einen Vergleich und
eine objektive Bewertung der Angebote ermöglichen. Wenn diese Voraussetzungen erfuellt sind,
versetzen die wirtschaftlichen und qualitativen Zuschlagskriterien wie auch die Kriterien über die
Erfuellung der Umwelterfordernisse den öffentlichen Auftraggeber in die Lage, auf Bedürfnisse
der betroffenen Allgemeinheit, so wie es in den Leistungsbeschreibungen festgelegt ist,
einzugehen. Unter denselben Voraussetzungen kann ein öffentlicher Auftraggeber auch Kriterien
zur Erfuellung sozialer Anforderungen anwenden, die insbesondere den - in den vertraglichen
Spezifikationen festgelegten - Bedürfnissen besonders benachteiligter Bevölkerungsgruppen
entsprechen, denen die Nutznießer/Nutzer der Bauleistungen, Lieferungen oder Dienstleistungen
angehören.

(47) Bei öffentlichen Dienstleistungsaufträgen dürfen die Zuschlagskriterien nicht die Anwendung
nationaler Bestimmungen beeinträchtigen, die die Vergütung bestimmter Dienstleistungen, wie
beispielsweise die Vergütung von Architekten, Ingenieuren und Rechtsanwälten, regeln oder - bei
Lieferaufträgen - die Anwendung nationaler Bestimmungen, die feste Preise für Schulbücher
festlegen, beeinträchtigen.

(48) Bestimmte technische Vorschriften, insbesondere diejenigen bezüglich der
Bekanntmachungen, der statistischen Berichte sowie der verwendeten Nomenklaturen und die
Vorschriften hinsichtlich des Verweises auf diese Nomenklaturen müssen nach Maßgabe der
Entwicklung der technischen Erfordernisse angenommen und geändert werden. Auch die
Verzeichnisse der öffentlichen Auftraggeber in den Anhängen müssen aktualisiert werden. Zu
diesem Zweck ist ein flexibles und rasches Beschlussverfahren einzuführen.

(49) Die zur Durchführung dieser Richtlinie erforderlichen Maßnahmen sollten gemäß dem
Beschluss 1999/468/EG des Rates vom 28. Juni 1999 zur Festlegung der Modalitäten für die
Ausübung der der Kommission übertragenen Durchführungsbefugnisse(20) erlassen werden.

(50) Die Verordnung (EWG, Euratom) Nr. 1182/71 des Rates vom 3. Juni 1971 zur Festlegung der
Regeln für die Fristen, Daten und Termine(21) sollte für die Berechnung der in der vorliegenden
Richtlinie genannten Fristen gelten.

(51) Diese Richtlinie sollte die Pflichten der Mitgliedstaaten betreffend die in Anhang XI
aufgeführten Fristen für die Umsetzung und Anwendung der Richtlinien 92/50/EWG, 93/36/EWG
und 93/37/EWG unberührt lassen -

HABEN FOLGENDE RICHTLINIE ERLASSEN:

INHALTSVERZEICHNIS

>PLATZ FÜR EINE TABELLE>

TITEL I

DEFINITIONEN UND ALLGEMEINE GRUNDSÄTZE

Artikel 1

Definitionen

(1) Für die Zwecke dieser Richtlinie gelten die Definitionen der Absätze 2 bis 15.

(2) a) "Öffentliche Aufträge" sind zwischen einem oder mehreren Wirtschaftsteilnehmern und
einem oder mehreren öffentlichen Auftraggebern geschlossene schriftliche entgeltliche Verträge
über die Ausführung von Bauleistungen, die Lieferung von Waren oder die Erbringung von
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Dienstleistungen im Sinne dieser Richtlinie.

b) "Öffentliche Bauaufträge" sind öffentliche Aufträge über entweder die Ausführung oder
gleichzeitig die Planung und die Ausführung von Bauvorhaben im Zusammenhang mit einer der in
Anhang I genannten Tätigkeiten oder eines Bauwerks oder die Erbringung einer Bauleistung durch
Dritte, gleichgültig mit welchen Mitteln, gemäß den vom öffentlichen Auftraggeber genannten
Erfordernissen. Ein "Bauwerk" ist das Ergebnis einer Gesamtheit von Tief- oder Hochbauarbeiten,
das seinem Wesen nach eine wirtschaftliche oder technische Funktion erfuellen soll.

c) "Öffentliche Lieferaufträge" sind andere öffentliche Aufträge als die unter Buchstabe b
genannten; sie betreffen den Kauf, das Leasing, die Miete, die Pacht oder den Ratenkauf, mit
oder ohne Kaufoption, von Waren.

Ein öffentlicher Auftrag über die Lieferung von Waren, der das Verlegen und Anbringen lediglich
als Nebenarbeiten umfasst, gilt als öffentlicher Lieferauftrag.

d) "Öffentliche Dienstleistungsaufträge" sind öffentliche Aufträge über die Erbringung von
Dienstleistungen im Sinne von Anhang II, die keine öffentlichen Bau- oder Lieferaufträge sind.

Ein öffentlicher Auftrag, der sowohl Waren als auch Dienstleistungen im Sinne von Anhang II
umfasst, gilt als "öffentlicher Dienstleistungsauftrag", wenn der Wert der betreffenden
Dienstleistungen den Wert der in den Auftrag einbezogenen Waren übersteigt.

Ein öffentlicher Auftrag über die Erbringung von Dienstleistungen im Sinne von Anhang II, der
Tätigkeiten im Sinne von Anhang I lediglich als Nebenarbeiten im Verhältnis zum
Hauptauftragsgegenstand umfasst, gilt als öffentlicher Dienstleistungsauftrag.

(3) "Öffentliche Baukonzessionen" sind Verträge, die von öffentlichen Bauaufträgen nur insoweit
abweichen, als die Gegenleistung für die Bauleistungen ausschließlich in dem Recht zur Nutzung
des Bauwerks oder in diesem Recht zuzüglich der Zahlung eines Preises besteht.

(4) "Dienstleistungskonzessionen" sind Verträge, die von öffentlichen Dienstleistungsaufträgen nur
insoweit abweichen, als die Gegenleistung für die Erbringung der Dienstleistungen ausschließlich
in dem Recht zur Nutzung der Dienstleistung oder in diesem Recht zuzüglich der Zahlung eines
Preises besteht.

(5) Eine "Rahmenvereinbarung" ist eine Vereinbarung zwischen einem oder mehreren
öffentlichen Auftraggebern und einem oder mehreren Wirtschaftsteilnehmern, die zum Ziel hat,
die Bedingungen für die Aufträge, die im Laufe eines bestimmten Zeitraums vergeben werden
sollen, festzulegen, insbesondere in Bezug auf den Preis und gegebenenfalls die in Aussicht
genommene Menge.

(6) Ein "dynamisches Beschaffungssystem" ist ein vollelektronisches Verfahren für Beschaffungen
von marktüblichen Leistungen, bei denen die allgemein auf dem Markt verfügbaren Merkmale den
Anforderungen des öffentlichen Auftraggebers genügen; dieses Verfahren ist zeitlich befristet und
steht während der gesamten Verfahrensdauer jedem Wirtschaftsteilnehmer offen, der die
Eignungskriterien erfuellt und ein erstes Angebot im Einklang mit den Verdingungsunterlagen
unterbreitet hat.

(7) Eine "elektronische Auktion" ist ein iteratives Verfahren, bei dem mittels einer elektronischen
Vorrichtung nach einer ersten vollständigen Bewertung der Angebote jeweils neue, nach unten
korrigierte Preise und/oder neue, auf bestimmte Komponenten der Angebote abstellende Werte
vorgelegt werden, und das eine automatische Klassifizierung dieser Angebote ermöglicht. Folglich
dürfen bestimmte Bau- und Dienstleistungsaufträge, bei denen eine geistige Leistung zu erbringen
ist - wie z.B. die Konzeption von Bauarbeiten -, nicht Gegenstand von elektronischen Auktionen
sein.

(8) Die Begriffe "Unternehmer", "Lieferant" und "Dienstleistungserbringer" bezeichnen natürliche
oder juristische Personen, öffentliche Einrichtungen oder Gruppen dieser Personen und/oder
Einrichtungen, die auf dem Markt die Ausführung von Bauleistungen, die Errichtung von
Bauwerken, die Lieferung von Waren bzw. die Erbringung von Dienstleistungen anbieten.

Der Begriff "Wirtschaftsteilnehmer" umfasst sowohl Unternehmer als auch Lieferanten und
Dienstleistungserbringer. Er dient ausschließlich der Vereinfachung des Textes.

Ein Wirtschaftsteilnehmer, der ein Angebot vorgelegt hat, wird als "Bieter" bezeichnet. Derjenige,
der sich um eine Aufforderung zur Teilnahme an einem nichtoffenen Verfahren, einem
Verhandlungsverfahren oder einem wettbewerblichen Dialog beworben hat, wird als "Bewerber"
bezeichnet.

(9) "Öffentliche Auftraggeber" sind der Staat, die Gebietskörperschaften, die Einrichtungen des
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öffentlichen Rechts und die Verbände, die aus einer oder mehreren dieser Körperschaften oder
Einrichtungen des öffentlichen Rechts bestehen.

Als "Einrichtung des öffentlichen Rechts" gilt jede Einrichtung, die

a) zu dem besonderen Zweck gegründet wurde, im Allgemeininteresse liegende Aufgaben nicht
gewerblicher Art zu erfuellen,

b) Rechtspersönlichkeit besitzt und

c) überwiegend vom Staat, von Gebietskörperschaften oder von anderen Einrichtungen des
öffentlichen Rechts finanziert wird, hinsichtlich ihrer Leitung der Aufsicht durch Letztere unterliegt
oder deren Verwaltungs-, Leitungs- oder Aufsichtsorgan mehrheitlich aus Mitgliedern besteht, die
vom Staat, von den Gebietskörperschaften oder von anderen Einrichtungen des öffentlichen
Rechts ernannt worden sind.

Die nicht erschöpfenden Verzeichnisse der Einrichtungen und Kategorien von Einrichtungen des
öffentlichen Rechts, die die in Unterabsatz 2 Buchstaben a, b und c genannten Kriterien erfuellen,
sind in Anhang III enthalten. Die Mitgliedstaaten geben der Kommission regelmäßig die
Änderungen ihrer Verzeichnisse bekannt.

(10) Eine "zentrale Beschaffungsstelle" ist ein öffentlicher Auftraggeber, der

- für öffentliche Auftraggeber bestimmte Waren und/oder Dienstleistungen erwirbt oder

- öffentliche Aufträge vergibt oder Rahmenvereinbarungen über Bauleistungen, Waren oder
Dienstleistungen für öffentliche Auftraggeber schließt.

(11) a) "Offene Verfahren" sind Verfahren, bei denen alle interessierten Wirtschaftsteilnehmer ein
Angebot abgeben können.

b) "Nichtoffene Verfahren" sind Verfahren, bei denen sich alle Wirtschaftsteilnehmer um die
Teilnahme bewerben können und bei denen nur die vom öffentlichen Auftraggeber aufgeforderten
Wirtschaftsteilnehmer ein Angebot abgeben können.

c) Der "wettbewerbliche Dialog" ist ein Verfahren, bei dem sich alle Wirtschaftsteilnehmer um die
Teilnahme bewerben können und bei dem der öffentliche Auftraggeber einen Dialog mit den zu
diesem Verfahren zugelassenen Bewerbern führt, um eine oder mehrere seinen Bedürfnissen
entsprechende Lösungen herauszuarbeiten, auf deren Grundlage bzw. Grundlagen die
ausgewählten Bewerber zur Angebotsabgabe aufgefordert werden.

Für die Zwecke des Rückgriffs auf das in Unterabsatz 1 genannte Verfahren gilt ein öffentlicher
Auftrag als "besonders komplex", wenn der öffentliche Auftraggeber

- objektiv nicht in der Lage ist, die technischen Mittel gemäß Artikel 23 Absatz 3 Buchstaben b, c
oder d anzugeben, mit denen seine Bedürfnisse und seine Ziele erfuellt werden können und/oder

- objektiv nicht in der Lage ist, die rechtlichen und/oder finanziellen Konditionen eines Vorhabens
anzugeben.

d) "Verhandlungsverfahren" sind Verfahren, bei denen der öffentliche Auftraggeber sich an
Wirtschaftsteilnehmer seiner Wahl wendet und mit einem oder mehreren von ihnen über die
Auftragsbedingungen verhandelt.

e) "Wettbewerbe" sind Auslobungsverfahren, die dazu dienen, dem öffentlichen Auftraggeber
insbesondere auf den Gebieten der Raumplanung, der Stadtplanung, der Architektur und des
Bauwesens oder der Datenverarbeitung einen Plan oder eine Planung zu verschaffen, deren
Auswahl durch ein Preisgericht aufgrund vergleichender Beurteilung mit oder ohne Verteilung von
Preisen erfolgt.

(12) Der Begriff "schriftlich" umfasst jede aus Wörtern oder Ziffern bestehende Darstellung, die
gelesen, reproduziert und mitgeteilt werden kann. Darin können auch elektronisch übermittelte
und gespeicherte Informationen enthalten sein.

(13) "Elektronisch" ist ein Verfahren, bei dem elektronische Geräte für die Verarbeitung
(einschließlich digitaler Kompression) und Speicherung von Daten zum Einsatz kommen und bei
dem Informationen über Kabel, über Funk, mit optischen Verfahren oder mit anderen
elektromagnetischen Verfahren übertragen, weitergeleitet und empfangen werden.

(14) Das "Gemeinsame Vokabular für öffentliche Aufträge", nachstehend "CPV" (Common
Procurement Vocabulary) genannt, bezeichnet die mit der Verordnung (EG) Nr. 2195/2002
angenommene, auf öffentliche Aufträge anwendbare Referenzklassifikation; es gewährleistet
zugleich die Übereinstimmung mit den übrigen bestehenden Klassifikationen.

Sollte es aufgrund etwaiger Abweichungen zwischen der CPV-Nomenklatur und der NACE-
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Nomenklatur nach Anhang I oder zwischen der CPV-Nomenklatur und der CPC-Nomenklatur
(vorläufige Fassung) nach Anhang II zu unterschiedlichen Auslegungen bezüglich des
Anwendungsbereichs der vorliegenden Richtlinie kommen, so hat jeweils die NACE-Nomenklatur
bzw. die CPC-Nomenklatur Vorrang.

(15) Für die Zwecke von Artikel 13, von Artikel 57 Buchstabe a und von Artikel 68 Buchstabe b
bezeichnet der Ausdruck

a) "öffentliches Telekommunikationsnetz" die öffentliche Telekommunikationsinfrastruktur, mit der
Signale zwischen definierten Netzabschlusspunkten über Draht, über Richtfunk, auf optischem
oder anderem elektromagnetischen Wege übertragen werden können;

b) "Netzabschlusspunkt" die Gesamtheit der physischen Verbindungen und technischen
Zugangsspezifikationen, die Teil des öffentlichen Telekommunikationsnetzes sind und für den
Zugang zu diesem Netz und zur effizienten Kommunikation mittels dieses Netzes erforderlich sind;

c) "öffentliche Telekommunikationsdienste" Telekommunikationsdienste, mit deren Erbringung die
Mitgliedstaaten ausdrücklich insbesondere eine oder mehrere Fernmeldeorganisationen betraut
haben;

d) "Telekommunikationsdienste" Dienste, die ganz oder teilweise in der Übertragung und
Weiterleitung von Signalen auf dem Telekommunikationsnetz durch Telekommunikationsverfahren
bestehen, mit Ausnahme von Rundfunk und Fernsehen.

Artikel 2

Grundsätze für die Vergabe von Aufträgen

Die öffentlichen Auftraggeber behandeln alle Wirtschaftsteilnehmer gleich und
nichtdiskriminierend und gehen in transparenter Weise vor.

Artikel 3

Zuerkennung besonderer oder ausschließlicher Rechte: Nichtdiskriminierungsklausel

Wenn ein öffentlicher Auftraggeber einer Einrichtung, die kein öffentlicher Auftraggeber ist,
besondere oder ausschließliche Rechte zur Ausführung einer Tätigkeit des öffentlichen
Dienstleistungsbereichs zuerkennt, muss in dem Rechtsakt über die Zuerkennung dieses Rechts
bestimmt sein, dass die betreffende Einrichtung bei der Vergabe von Lieferaufträgen an Dritte im
Rahmen dieser Tätigkeit den Grundsatz der Nichtdiskriminierung aus Gründen der
Staatsangehörigkeit beachten muss.

TITEL II

VORSCHRIFTEN FÜR ÖFFENTLICHE AUFTRAEGE

KAPITEL I

Allgemeine Bestimmungen

Artikel 4

Wirtschaftsteilnehmer

(1) Bewerber oder Bieter, die gemäß den Rechtsvorschriften des Mitgliedstaats, in dem sie ihre
Niederlassung haben, zur Erbringung der betreffenden Leistung berechtigt sind, dürfen nicht allein
deshalb zurückgewiesen werden, weil sie gemäß den Rechtsvorschriften des Mitgliedstaats, in
dem der Auftrag vergeben wird, eine natürliche oder eine juristische Person sein müssten.

Bei öffentlichen Dienstleistungs- und Bauaufträgen sowie bei öffentlichen Lieferaufträgen, die
zusätzliche Dienstleistungen und/oder Arbeiten wie Verlegen und Anbringen umfassen, können
juristische Personen jedoch verpflichtet werden, in ihrem Angebot oder ihrem Antrag auf
Teilnahme die Namen und die beruflichen Qualifikationen der Personen anzugeben, die für die
Erbringung der betreffenden Leistung verantwortlich sein sollen.

(2) Angebote oder Anträge auf Teilnahme können auch von Gruppen von Wirtschaftsteilnehmern
eingereicht werden. Die öffentlichen Auftraggeber können nicht verlangen, dass nur Gruppen von
Wirtschaftsteilnehmern, die eine bestimmte Rechtsform haben, ein Angebot oder einen Antrag
auf Teilnahme einreichen können; allerdings kann von der ausgewählten Gruppe von
Wirtschaftsteilnehmern verlangt werden, dass sie eine bestimmte Rechtsform annimmt, wenn ihr
der Zuschlag erteilt worden ist, sofern dies für die ordnungsgemäße Durchführung des Auftrags
erforderlich ist.

Artikel 5

Bedingungen aus den im Rahmen der Welthandelsorganisation geschlossenen Übereinkommen
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Bei der Vergabe öffentlicher Aufträge durch die öffentlichen Auftraggeber wenden die
Mitgliedstaaten untereinander Bedingungen an, die ebenso günstig sind wie diejenigen, die sie
gemäß dem Übereinkommen Wirtschaftsteilnehmern aus Drittländern einräumen. Zu diesem
Zweck konsultieren die Mitgliedstaaten einander in dem in Artikel 77 genannten Beratenden
Ausschuss für öffentliches Auftragswesen über die Maßnahmen, die aufgrund des
Übereinkommens zu treffen sind.

Artikel 6

Vertraulichkeit

Unbeschadet der Bestimmungen dieser Richtlinie - insbesondere der Artikel 35 Absatz 4 und
Artikel 41, die die Pflichten im Zusammenhang mit der Bekanntmachung vergebener Aufträge und
der Unterrichtung der Bewerber und Bieter regeln - gibt ein öffentlicher Auftraggeber nach
Maßgabe des innerstaatlichen Rechts, dem er unterliegt, keine ihm von den
Wirtschaftsteilnehmern übermittelten und von diesen als vertraulich eingestuften Informationen
weiter, wozu insbesondere technische und Betriebsgeheimnisse sowie die vertraulichen Aspekte
der Angebote selbst gehören.

KAPITEL II

Anwendungsbereich

Abschnitt 1

Schwellenwerte

Artikel 7

Schwellenwerte für öffentliche Aufträge

Diese Richtlinie gilt für die Vergabe öffentlicher Aufträge, die nicht aufgrund der Ausnahmen nach
den Artikeln 10 und 11 und nach den Artikeln 12 bis 18 ausgeschlossen sind und deren
geschätzter Wert netto ohne Mehrwertsteuer (MwSt) die folgenden Schwellenwerte erreicht oder
überschreitet:

a) 162000 EUR bei öffentlichen Liefer- und Dienstleistungsaufträgen, die von den in Anhang IV
genannten zentralen Regierungsbehörden als öffentlichen Auftraggebern vergeben werden und
die nicht unter Buchstabe b dritter Gedankenstrich fallen; bei öffentlichen Lieferaufträgen, die von
öffentlichen Auftraggebern im Verteidigungsbereich vergeben werden, gilt dies nur für Aufträge
über Waren, die in Anhang V erfasst sind;

b) 249000 EUR

- bei öffentlichen Liefer- und Dienstleistungsaufträgen, die von anderen als den in Anhang IV
genannten öffentlichen Auftraggebern vergeben werden;

- bei öffentlichen Lieferaufträgen, die von den in Anhang IV genannten öffentlichen Auftraggebern
im Verteidigungsbereich vergeben werden, sofern es sich um Aufträge über Waren handelt, die
nicht in Anhang V aufgeführt sind;

- bei öffentlichen Dienstleistungsaufträgen, die von öffentlichen Auftraggebern für die in Anhang II
Teil A Kategorie 8 genannten Dienstleistungen, für die in Anhang II Teil A Kategorie 5 genannten
Dienstleistungen im Telekommunikationsbereich, deren CPV-Positionen den CPC-
Referenznummern 7524, 7525 und 7526 entsprechen, und/oder für die in Anhang II Teil B
genannten Dienstleistungen vergeben werden;

c) 6242000 EUR bei öffentlichen Bauaufträgen.

Artikel 8

Aufträge, die zu mehr als 50 % von öffentlichen Auftraggebern subventioniert werden

Die Bestimmungen dieser Richtlinie finden Anwendung auf die Vergabe von

a) Bauaufträgen, die zu mehr als 50 % von öffentlichen Auftraggebern direkt subventioniert
werden und deren geschätzter Wert netto ohne MwSt mindestens 6242000 EUR beträgt,

- wenn diese Bauaufträge Tiefbauarbeiten im Sinne des Anhangs I betreffen;

- wenn diese Bauaufträge die Errichtung von Krankenhäusern, Sport-, Erholungs- und
Freizeitanlagen, Schulen und Hochschulen sowie Verwaltungsgebäuden zum Gegenstand haben;

b) Dienstleistungsaufträgen, die zu mehr als 50 % von öffentlichen Auftraggebern direkt
subventioniert werden und deren geschätzter Wert ohne MwSt mindestens 249000 EUR beträgt,
wenn diese Aufträge mit einem Bauauftrag im Sinne des Buchstabens a verbunden sind.
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Die Mitgliedstaaten treffen die erforderlichen Maßnahmen, damit die die Subvention gewährenden
öffentlichen Auftraggeber für die Einhaltung dieser Richtlinie Sorge tragen, wenn diese Aufträge
nicht von ihnen selbst, sondern von einer oder mehreren anderen Einrichtungen vergeben
werden, bzw. selbst diese Richtlinie einhalten, wenn sie selbst im Namen und für Rechnung
dieser anderen Einrichtungen diese Aufträge vergeben.

Artikel 9

Methoden zur Berechnung des geschätzten Wertes von öffentlichen Aufträgen, von
Rahmenvereinbarungen und von dynamischen Beschaffungssystemen

(1) Grundlage für die Berechnung des geschätzten Auftragswertes ist der Gesamtwert ohne
MwSt, der vom öffentlichen Auftraggeber voraussichtlich zu zahlen ist. Bei dieser Berechnung ist
der geschätzte Gesamtwert einschließlich aller Optionen und der etwaigen Verlängerungen des
Vertrags zu berücksichtigen.

Wenn der öffentliche Auftraggeber Prämien oder Zahlungen an Bewerber oder Bieter vorsieht, hat
er diese bei der Berechnung des geschätzten Auftragswertes zu berücksichtigen.

(2) Für die Schätzung ist der Wert zum Zeitpunkt der Absendung der Bekanntmachung gemäß
Artikel 35 Absatz 2 oder, falls eine solche Bekanntmachung nicht erforderlich ist, zum Zeitpunkt
der Einleitung des Vergabeverfahrens durch den öffentlichen Auftraggeber maßgeblich.

(3) Ein Bauvorhaben oder ein Beschaffungsvorhaben mit dem Ziel, eine bestimmte Menge von
Waren und/oder Dienstleistungen zu beschaffen, darf nicht zu dem Zwecke aufgeteilt werden, das
Vorhaben der Anwendung dieser Richtlinie zu entziehen.

(4) Bei der Berechnung des geschätzten Auftragswerts von öffentlichen Bauaufträgen wird außer
dem Wert der Bauleistungen auch der geschätzte Gesamtwert der für die Ausführung der
Bauleistungen nötigen und vom öffentlichen Auftraggeber dem Unternehmer zur Verfügung
gestellten Lieferungen berücksichtigt.

(5) a) Kann ein Bauvorhaben oder die beabsichtigte Beschaffung von Dienstleistungen zu
Aufträgen führen, die gleichzeitig in Losen vergeben werden, so ist der geschätzte Gesamtwert
aller dieser Lose zugrunde zu legen.

Erreicht oder übersteigt der kumulierte Wert der Lose den in Artikel 7 genannten Schwellenwert,
so gilt diese Richtlinie für die Vergabe jedes Loses.

Der öffentliche Auftraggeber kann jedoch von dieser Bestimmung abweichen, wenn es sich um
Lose handelt, deren geschätzter Gesamtwert ohne MwSt bei Dienstleistungen unter 80000 EUR
und bei Bauleistungen unter 1000000 EUR liegt, sofern der kumulierte Wert dieser Lose 20 % des
kumulierten Werts aller Lose nicht übersteigt.

b) Kann ein Vorhaben zum Zweck des Erwerbs gleichartiger Waren zu Aufträgen führen, die
gleichzeitig in Losen vergeben werden, so wird bei der Anwendung von Artikel 7 Buchstaben a
und b der geschätzte Gesamtwert aller dieser Lose berücksichtigt.

Erreicht oder übersteigt der kumulierte Wert der Lose den in Artikel 7 genannten Schwellenwert,
so gilt die Richtlinie für die Vergabe jedes Loses.

Der öffentliche Auftraggeber kann jedoch von dieser Bestimmung abweichen, wenn es sich um
Lose handelt, deren geschätzter Gesamtwert ohne MwSt unter 80000 EUR liegt, sofern der
kumulierte Wert dieser Lose 20 % des kumulierten Wertes aller Lose nicht übersteigt.

(6) Bei öffentlichen Lieferaufträgen für Leasing, Miete, Pacht oder Ratenkauf von Waren wird der
geschätzte Auftragswert wie folgt berechnet:

a) bei zeitlich begrenzten öffentlichen Aufträgen mit höchstens zwölf Monaten Laufzeit auf der
Basis des geschätzten Gesamtwerts für die Laufzeit des Auftrags oder, bei einer Laufzeit von
mehr als zwölf Monaten, auf der Basis des Gesamtwerts einschließlich des geschätzten
Restwerts,

b) bei öffentlichen Aufträgen mit unbestimmter Laufzeit oder bei Aufträgen, deren Laufzeit nicht
bestimmt werden kann, auf der Basis des Monatswerts multipliziert mit 48.

(7) Bei regelmäßig wiederkehrenden öffentlichen Aufträgen oder Daueraufträgen über
Lieferungen oder Dienstleistungen wird der geschätzte Auftragswert wie folgt berechnet:

a) entweder auf der Basis des tatsächlichen Gesamtwerts entsprechender aufeinander folgender
Aufträge aus den vorangegangenen zwölf Monaten oder dem vorangegangenen Haushaltsjahr;
dabei sind voraussichtliche Änderungen bei Mengen oder Kosten während der auf den
ursprünglichen Auftrag folgenden zwölf Monate nach Möglichkeit zu berücksichtigen;
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b) oder auf der Basis des geschätzten Gesamtwerts aufeinander folgender Aufträge, die während
der auf die erste Lieferung folgenden zwölf Monate bzw. während des Haushaltsjahres, soweit
dieses länger als zwölf Monate ist, vergeben werden.

Die Wahl der Methode zur Berechnung des geschätzten Wertes eines öffentlichen Auftrags darf
nicht in der Absicht erfolgen, die Anwendung dieser Richtlinie zu umgehen.

(8) Bei Dienstleistungsaufträgen wird der geschätzte Auftragswert wie folgt berechnet:

a) je nach Art der Dienstleistung:

i) bei Versicherungsleistungen: auf der Basis der Versicherungsprämie und sonstiger Entgelte;

ii) bei Bank- und anderen Finanzdienstleistungen: auf der Basis der Gebühren, Provisionen und
Zinsen sowie anderer vergleichbarer Vergütungen;

iii) bei Aufträgen über Planungsarbeiten: auf der Basis der Gebühren, Provisionen sowie anderer
vergleichbarer Vergütungen;

b) bei Aufträgen, für die kein Gesamtpreis angegeben wird:

i) bei zeitlich begrenzten Aufträgen mit einer Laufzeit von bis zu 48 Monaten: auf der Basis des
geschätzten Gesamtwerts für die Laufzeit des Vertrages;

ii) bei Verträgen mit unbestimmter Laufzeit oder mit einer Laufzeit von mehr als 48 Monaten: auf
der Basis des Monatswerts multipliziert mit 48.

(9) Der zu berücksichtigende Wert einer Rahmenvereinbarung oder eines dynamischen
Beschaffungssystems ist gleich dem geschätzten Gesamtwert ohne MwSt aller für die gesamte
Laufzeit der Rahmenvereinbarung oder des dynamischen Beschaffungssystems geplanten
Aufträge.

Abschnitt 2

Besondere Sachverhalte

Artikel 10

Aufträge im Verteidigungsbereich

Diese Richtlinie gilt, vorbehaltlich des Artikels 296 des Vertrags, für die Vergabe öffentlicher
Aufträge durch öffentliche Auftraggeber im Verteidigungsbereich.

Artikel 11

Vergabe von öffentlichen Aufträgen und Abschluss von Rahmenvereinbarungen durch zentrale
Beschaffungsstellen

(1) Die Mitgliedstaaten können festlegen, dass die öffentlichen Auftraggeber Bauleistungen,
Waren und/oder Dienstleistungen durch zentrale Beschaffungsstellen erwerben dürfen.

(2) Bei öffentlichen Auftraggebern, die Bauleistungen, Waren und/oder Dienstleistungen durch
eine zentrale Beschaffungsstelle gemäß Artikel 1 Absatz 10 erwerben, wird vermutet, dass sie
diese Richtlinie eingehalten haben, sofern diese zentrale Beschaffungsstelle sie eingehalten hat.

Abschnitt 3

Aufträge, die nicht unter die Richtlinie fallen

Artikel 12

Aufträge im Bereich der Wasser-, Energie- und Verkehrsversorgung und der Postdienste

Diese Richtlinie gilt weder für öffentliche Aufträge im Bereich der Richtlinie 2004/17/EG, die von
öffentlichen Auftraggebern vergeben werden, die eine oder mehrere Tätigkeiten gemäß Artikel 3
bis 7 der genannten Richtlinie ausüben, und die der Durchführung dieser Tätigkeiten dienen, noch
für öffentliche Aufträge, die gemäß Artikel 5 Absatz 2, Artikel 19, Artikel 26 und Artikel 30 der
genannten Richtlinie nicht in ihren Geltungsbereich fallen.

Diese Richtlinie gilt jedoch weiterhin für öffentliche Aufträge, die von öffentlichen Auftraggebern
vergeben werden, die eine oder mehrere Tätigkeiten gemäß Artikel 6 der Richtlinie 2004/17/EG
ausüben, und die der Durchführung dieser Tätigkeiten dienen, solange der betreffende
Mitgliedstaat von der in Artikel 71 Absatz 1 Unterabsatz 2 der genannten Richtlinie vorgesehenen
Möglichkeit Gebrauch macht, um die Anwendung der Maßnahmen zu verschieben.

Artikel 13

Besondere Ausnahmen im Telekommunikationsbereich

Die vorliegende Richtlinie gilt nicht für öffentliche Aufträge, die hauptsächlich den Zweck haben,
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dem öffentlichen Auftraggeber die Bereitstellung oder den Betrieb öffentlicher
Telekommunikationsnetze oder die Bereitstellung eines oder mehrerer
Telekommunikationsdienste für die Öffentlichkeit zu ermöglichen.

Artikel 14

Aufträge, die der Geheimhaltung unterliegen oder bestimmte Sicherheitsmaßnahmen erfordern

Diese Richtlinie gilt nicht für öffentliche Aufträge, die für geheim erklärt werden oder deren
Ausführung nach den in dem betreffenden Mitgliedstaat geltenden Rechts- und
Verwaltungsvorschriften besondere Sicherheitsmaßnahmen erfordert, oder wenn der Schutz
wesentlicher Sicherheitsinteressen dieses Mitgliedstaats es gebietet.

Artikel 15

Aufträge, die auf der Grundlage internationaler Vorschriften vergeben werden

Diese Richtlinie gilt nicht für öffentliche Aufträge, die anderen Verfahrensregeln unterliegen und
aufgrund

a) einer gemäß dem Vertrag geschlossenen internationalen Übereinkunft zwischen einem
Mitgliedstaat und einem oder mehreren Drittländern über Lieferungen, Bauleistungen oder
Dienstleistungen für ein von den Unterzeichnerstaaten gemeinsam zu verwirklichendes oder zu
nutzendes Projekt; jede Übereinkunft wird der Kommission mitgeteilt, die hierzu den in Artikel 77
genannten Beratenden Ausschuss für öffentliches Auftragswesen anhören kann;

b) einer internationalen Übereinkunft im Zusammenhang mit der Stationierung von Truppen, die
Unternehmen eines Mitgliedstaats oder eines Drittstaats betrifft;

c) des besonderen Verfahrens einer internationalen Organisation

vergeben werden.

Artikel 16

Besondere Ausnahmen

Diese Richtlinie findet keine Anwendung auf öffentliche Dienstleistungsaufträge, die Folgendes
zum Gegenstand haben:

a) Erwerb oder Miete von Grundstücken oder vorhandenen Gebäuden oder anderem
unbeweglichen Vermögen oder Rechte daran ungeachtet der Finanzmodalitäten dieser Aufträge;
jedoch fallen Finanzdienstleistungsverträge jeder Form, die gleichzeitig, vor oder nach dem Kauf-
oder Mietvertrag abgeschlossen werden, unter diese Richtlinie;

b) Kauf, Entwicklung, Produktion oder Koproduktion von Programmen, die zur Ausstrahlung durch
Rundfunk- oder Fernsehanstalten bestimmt sind, sowie die Ausstrahlung von Sendungen;

c) Schiedsgerichts- und Schlichtungstätigkeiten;

d) Finanzdienstleistungen im Zusammenhang mit der Ausgabe, dem Verkauf, dem Ankauf oder
der Übertragung von Wertpapieren oder anderen Finanzinstrumenten, insbesondere Geschäfte,
die der Geld- oder Kapitalbeschaffung der öffentlichen Auftraggeber dienen, sowie
Dienstleistungen der Zentralbanken;

e) Arbeitsverträge;

f) Forschungs- und Entwicklungsdienstleistungen, deren Ergebnisse nicht ausschließlich Eigentum
des öffentlichen Auftraggebers für seinen Gebrauch bei der Ausübung seiner eigenen Tätigkeit
sind, sofern die Dienstleistung vollständig durch den öffentlichen Auftraggeber vergütet wird.

Artikel 17

Dienstleistungskonzessionen

Unbeschadet der Bestimmungen des Artikels 3 gilt diese Richtlinie nicht für
Dienstleistungskonzessionen gemäß Artikel 1 Absatz 4.

Artikel 18

Dienstleistungsaufträge, die aufgrund eines ausschließlichen Rechts vergeben werden

Diese Richtlinie gilt nicht für öffentliche Dienstleistungsaufträge, die von einem öffentlichen
Auftraggeber an einen anderen öffentlichen Auftraggeber oder an einen Verband von öffentlichen
Auftraggebern aufgrund eines ausschließlichen Rechts vergeben werden, das dieser aufgrund
veröffentlichter, mit dem Vertrag übereinstimmender Rechts- oder Verwaltungsvorschriften
innehat.

Abschnitt 4
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Sonderregelung

Artikel 19

Vorbehaltene Aufträge

Die Mitgliedstaaten können im Rahmen von Programmen für geschützte
Beschäftigungsverhältnisse vorsehen, dass nur geschützte Werkstätten an den Verfahren zur
Vergabe öffentlicher Aufträge teilnehmen oder solche Aufträge ausführen dürfen, sofern die
Mehrheit der Arbeitnehmer Behinderte sind, die aufgrund der Art oder der Schwere ihrer
Behinderung keine Berufstätigkeit unter normalen Bedingungen ausüben können.

Diese Bestimmung wird in der Bekanntmachung angegeben.

KAPITEL III

Regelungen für öffentliche Dienstleistungsaufträge

Artikel 20

Aufträge über Dienstleistungen gemäß Anhang II Teil A

Aufträge über Dienstleistungen gemäß Anhang II Teil A werden nach den Artikeln 23 bis 55
vergeben.

Artikel 21

Aufträge über Dienstleistungen gemäß Anhang II Teil B

Aufträge über Dienstleistungen gemäß Anhang II Teil B unterliegen nur Artikel 23 und Artikel 35
Absatz 4.

Artikel 22

Gemischte Aufträge über Dienstleistungen gemäß Anhang II Teil A und gemäß Anhang II Teil B

Aufträge sowohl über Dienstleistungen gemäß Anhang II Teil A als auch über Dienstleistungen
gemäß Anhang II Teil B werden nach den Artikeln 23 bis 55 vergeben, wenn der Wert der
Dienstleistungen gemäß Anhang II Teil A höher ist als derjenige der Dienstleistungen gemäß
Anhang II Teil B. In allen anderen Fällen wird der Auftrag nach Artikel 23 und Artikel 35 Absatz 4
vergeben.

KAPITEL IV

Besondere Vorschriften über die Verdingungsunterlagen und die Auftragsunterlagen

Artikel 23

Technische Spezifikationen

(1) Die technischen Spezifikationen im Sinne von Anhang VI Nummer 1 sind in den
Auftragsunterlagen, wie der Bekanntmachung, den Verdingungsunterlagen oder den zusätzlichen
Dokumenten, enthalten. Wo immer dies möglich ist, sollten diese technischen Spezifikationen so
festgelegt werden, dass den Zugangskriterien für Behinderte oder der Konzeption für alle
Benutzer Rechnung getragen wird.

(2) Die technischen Spezifikationen müssen allen Bietern gleichermaßen zugänglich sein und
dürfen die Öffnung der öffentlichen Beschaffungsmärkte für den Wettbewerb nicht in
ungerechtfertigter Weise behindern.

(3) Unbeschadet zwingender einzelstaatlicher Vorschriften, soweit diese mit dem
Gemeinschaftsrecht vereinbar sind, sind die technischen Spezifikationen wie folgt zu formulieren:

a) entweder unter Bezugnahme auf die in Anhang VI definierten technischen Spezifikationen in
der Rangfolge nationale Normen, mit denen europäische Normen umgesetzt werden, europäische
technische Zulassungen, gemeinsame technische Spezifikationen, internationale Normen und
andere technische Bezugsysteme, die von den europäischen Normungsgremien erarbeitet wurden
oder, falls solche Normen und Spezifikationen fehlen, mit Bezugnahme auf nationale Normen,
nationale technische Zulassungen oder nationale technische Spezifikationen für die Planung,
Berechnung und Ausführung von Bauwerken und den Einsatz von Produkten. Jede Bezugnahme ist
mit dem Zusatz "oder gleichwertig" zu versehen;

b) oder in Form von Leistungs- oder Funktionsanforderungen; diese können Umwelteigenschaften
umfassen. Die Anforderungen sind jedoch so genau zu fassen, dass sie den Bietern ein klares Bild
vom Auftragsgegenstand vermitteln und dem öffentlichen Auftraggeber die Erteilung des
Zuschlags ermöglichen;

c) oder in Form von Leistungs- oder Funktionsanforderungen gemäß Buchstabe b unter
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Bezugnahme auf die Spezifikationen gemäß Buchstabe a als Mittel zur Vermutung der Konformität
mit diesen Leistungs- oder Funktionsanforderungen;

d) oder mit Bezugnahme auf die Spezifikationen gemäß Buchstabe a hinsichtlich bestimmter
Merkmale und mit Bezugnahme auf die Leistungs- oder Funktionsanforderungen gemäß
Buchstabe b hinsichtlich anderer Merkmale.

(4) Macht der öffentliche Auftraggeber von der Möglichkeit Gebrauch, auf die in Absatz 3
Buchstabe a genannten Spezifikationen zu verweisen, so kann er ein Angebot nicht mit der
Begründung ablehnen, die angebotenen Waren und Dienstleistungen entsprächen nicht den von
ihm herangezogenen Spezifikationen, sofern der Bieter in seinem Angebot dem öffentlichen
Auftraggeber mit geeigneten Mitteln nachweist, dass die von ihm vorgeschlagenen Lösungen den
Anforderungen der technischen Spezifikation, auf die Bezug genommen wurde, gleichermaßen
entsprechen.

Als geeignetes Mittel kann eine technische Beschreibung des Herstellers oder ein Prüfbericht einer
anerkannten Stelle gelten.

(5) Macht der öffentliche Auftraggeber von der Möglichkeit nach Absatz 3 Gebrauch, die
technischen Spezifikationen in Form von Leistungs- oder Funktionsanforderungen zu formulieren,
so darf er ein Angebot über Bauleistungen, Waren oder Dienstleistungen, die einer nationalen
Norm, mit der eine europäische Norm umgesetzt wird, oder einer europäischen technischen
Zulassung, einer gemeinsamen technischen Spezifikation, einer internationalen Norm oder einem
technischen Bezugssystem, das von den europäischen Normungsgremien erarbeitet wurde,
entsprechen, nicht zurückweisen, wenn diese Spezifikationen die von ihm geforderten Leistungs-
oder Funktionsanforderungen betreffen.

Der Bieter muss in seinem Angebot mit allen geeigneten Mitteln dem öffentlichen Auftraggeber
nachweisen, dass die der Norm entsprechende jeweilige Bauleistung, Ware oder Dienstleistung
den Leistungs- oder Funktionsanforderungen des öffentlichen Auftraggebers entspricht.

Als geeignetes Mittel kann eine technische Beschreibung des Herstellers oder ein Prüfbericht einer
anerkannten Stelle gelten.

(6) Schreiben die öffentlichen Auftraggeber Umwelteigenschaften in Form von Leistungs- oder
Funktionsanforderungen gemäß Absatz 3 Buchstabe b vor, so können sie die detaillierten
Spezifikationen oder gegebenenfalls Teile davon verwenden, die in europäischen, (pluri-
)nationalen Umweltgütezeichen oder anderen Umweltgütezeichen definiert sind, wenn

- sie sich zur Definition der Merkmale der Waren oder Dienstleistungen eignen, die Gegenstand
des Auftrags sind,

- die Anforderungen an das Gütezeichen auf der Grundlage von wissenschaftlich abgesicherten
Informationen ausgearbeitet werden;

- die Umweltgütezeichen im Rahmen eines Verfahrens erlassen werden, an dem interessierte
Kreise - wie z.B. staatliche Stellen, Verbraucher, Hersteller, Händler und Umweltorganisationen -
teilnehmen können,

- und wenn das Gütezeichen für alle Betroffenen zugänglich und verfügbar ist.

Die öffentlichen Auftraggeber können angeben, dass bei Waren oder Dienstleistungen, die mit
einem Umweltgütezeichen ausgestattet sind, vermutet wird, dass sie den in den
Verdingungsunterlagen festlegten technischen Spezifikationen genügen; sie müssen jedes andere
geeignete Beweismittel, wie technische Unterlagen des Herstellers oder Prüfberichte anerkannter
Stellen, akzeptieren.

(7) "Anerkannte Stellen" im Sinne dieses Artikels sind die Prüf- und Eichlaboratorien sowie die
Inspektions- und Zertifizierungsstellen, die mit den anwendbaren europäischen Normen
übereinstimmen.

Die öffentlichen Auftraggeber erkennen Bescheinigungen von in anderen Mitgliedstaaten
ansässigen anerkannten Stellen an.

(8) Soweit es nicht durch den Auftragsgegenstand gerechtfertigt ist, darf in technischen
Spezifikationen nicht auf eine bestimmte Produktion oder Herkunft oder ein besonderes Verfahren
oder auf Marken, Patente, Typen, einen bestimmten Ursprung oder eine bestimmte Produktion
verwiesen werden, wenn dadurch bestimmte Unternehmen oder bestimmte Produkte begünstigt
oder ausgeschlossen werden. Solche Verweise sind jedoch ausnahmsweise zulässig, wenn der
Auftragsgegenstand nach den Absätzen 3 und 4 nicht hinreichend genau und allgemein
verständlich beschrieben werden kann; solche Verweise sind mit dem Zusatz "oder gleichwertig"
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zu versehen.

Artikel 24

Varianten

(1) Bei Aufträgen, die nach dem Kriterium des wirtschaftlich günstigsten Angebots vergeben
werden, können die öffentlichen Auftraggeber es zulassen, dass die Bieter Varianten vorlegen.

(2) Die öffentlichen Auftraggeber geben in der Bekanntmachung an, ob Varianten zulässig sind;
fehlt eine entsprechende Angabe, so sind keine Varianten zugelassen.

(3) Lassen die öffentlichen Auftraggeber Varianten zu, so nennen sie in den
Verdingungsunterlagen die Mindestanforderungen, die Varianten erfuellen müssen, und geben an,
in welcher Art und Weise sie einzureichen sind.

(4) Die öffentlichen Auftraggeber berücksichtigen nur Varianten, die die von ihnen verlangten
Mindestanforderungen erfuellen.

Bei den Verfahren zur Vergabe öffentlicher Liefer- oder Dienstleistungsaufträge dürfen öffentliche
Auftraggeber, die Varianten zugelassen haben, eine Variante nicht allein deshalb zurückweisen,
weil sie, wenn sie den Zuschlag erhalten sollte, entweder zu einem Dienstleistungsauftrag anstatt
zu einem öffentlichen Lieferauftrag bzw. zu einem Lieferauftrag anstatt zu einem öffentlichen
Dienstleistungsauftrag führen würde.

Artikel 25

Unteraufträge

In den Verdingungsunterlagen kann der öffentliche Auftraggeber den Bieter auffordern oder er
kann von einem Mitgliedstaat verpflichtet werden, den Bieter aufzufordern, ihm in seinem
Angebot den Teil des Auftrags, den der Bieter gegebenenfalls im Wege von Unteraufträgen an
Dritte zu vergeben gedenkt, sowie die bereits vorgeschlagenen Unterauftragnehmer bekannt zu
geben.

Die Haftung des hauptverantwortlichen Wirtschaftsteilnehmers bleibt von dieser Bekanntgabe
unberührt.

Artikel 26

Bedingungen für die Auftragsausführung

Die öffentlichen Auftraggeber können zusätzliche Bedingungen für die Ausführung des Auftrags
vorschreiben, sofern diese mit dem Gemeinschaftsrecht vereinbar sind und in der
Bekanntmachung oder in den Verdingungsunterlagen angegeben werden. Die Bedingungen für die
Ausführung eines Auftrags können insbesondere soziale und umweltbezogene Aspekte betreffen.

Artikel 27

Verpflichtungen im Zusammenhang mit Steuern, Umweltschutz, Arbeitsschutzvorschriften und
Arbeitsbedingungen

(1) Ein öffentlicher Auftraggeber kann in den Verdingungsunterlagen die Stelle(n) angeben, bei
der (denen) die Bewerber oder Bieter die erforderlichen Auskünfte über ihre Verpflichtungen im
Zusammenhang mit Steuern und dem Umweltschutz sowie über die Verpflichtungen erhalten, die
sich aus den Vorschriften über Arbeitsschutz und Arbeitsbedingungen ergeben können, die in dem
Mitgliedstaat, in der Region oder an dem Ort gelten, an dem die Leistungen zu erbringen sind,
und die während der Ausführung des Auftrags auf die ausgeführten Bauaufträge oder die
erbrachten Dienstleistungen anzuwenden sind; der öffentliche Auftraggeber kann auch durch
einen Mitgliedstaat zu dieser Angabe verpflichtet werden.

(2) Ein öffentlicher Auftraggeber, der die Auskünfte nach Absatz 1 erteilt, verlangt von den Bietern
oder Bewerbern eines Vergabeverfahrens die Angabe, dass sie bei der Ausarbeitung ihres
Angebots den Verpflichtungen aus den am Ort der Leistungserbringung geltenden Vorschriften
über Arbeitsschutz und Arbeitsbedingungen Rechnung getragen haben.

Unterabsatz 1 steht der Anwendung des Artikels 54 über die Prüfung ungewöhnlich niedriger
Angebote nicht entgegen.

KAPITEL V

Verfahren

Artikel 28

Anwendung des offenen und des nichtoffenen Verfahrens, des Verhandlungsverfahrens und des
wettbewerblichen Dialogs
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Für die Vergabe ihrer öffentlichen Aufträge wenden die öffentlichen Auftraggeber die
einzelstaatlichen Verfahren in einer für die Zwecke dieser Richtlinie angepassten Form an.

Sie vergeben diese Aufträge im Wege des offenen oder des nichtoffenen Verfahrens. Unter den
besonderen in Artikel 29 ausdrücklich genannten Umständen können die öffentlichen Auftraggeber
ihre öffentlichen Aufträge im Wege des wettbewerblichen Dialogs vergeben. In den Fällen und
unter den Umständen, die in den Artikeln 30 und 31 ausdrücklich genannt sind, können sie auf ein
Verhandlungsverfahren mit oder ohne Veröffentlichung einer Bekanntmachung zurückgreifen.

Artikel 29

Wettbewerblicher Dialog

(1) Bei besonders komplexen Aufträgen können die Mitgliedstaaten vorsehen, dass der öffentliche
Auftraggeber, falls seines Erachtens die Vergabe eines öffentlichen Auftrags im Wege eines
offenen oder nichtoffenen Verfahrens nicht möglich ist, den wettbewerblichen Dialog gemäß
diesem Artikel anwenden kann.

Die Vergabe eines öffentlichen Auftrags darf ausschließlich nach dem Kriterium des wirtschaftlich
günstigsten Angebots erfolgen.

(2) Die öffentlichen Auftraggeber veröffentlichen eine Bekanntmachung, in der sie ihre
Bedürfnisse und Anforderungen formulieren, die sie in dieser Bekanntmachung und/oder in einer
Beschreibung näher erläutern.

(3) Die öffentlichen Auftraggeber eröffnen mit den nach den einschlägigen Bestimmungen der
Artikeln 44 bis 52 ausgewählten Bewerbern einen Dialog, dessen Ziel es ist, die Mittel, mit denen
ihre Bedürfnisse am besten erfuellt werden können, zu ermitteln und festzulegen. Bei diesem
Dialog können sie mit den ausgewählten Bewerbern alle Aspekte des Auftrags erörtern.

Die öffentlichen Auftraggeber tragen dafür Sorge, dass alle Bieter bei dem Dialog gleich behandelt
werden. Insbesondere enthalten sie sich jeder diskriminierenden Weitergabe von Informationen,
durch die bestimmte Bieter gegenüber anderen begünstigt werden könnten.

Die öffentlichen Auftraggeber dürfen Lösungsvorschläge oder vertrauliche Informationen eines
teilnehmenden Bewerbers nicht ohne dessen Zustimmung an die anderen Teilnehmer
weitergeben.

(4) Die öffentlichen Auftraggeber können vorsehen, dass das Verfahren in verschiedenen
aufeinander folgenden Phasen abgewickelt wird, um so die Zahl der in der Dialogphase zu
erörternden Lösungen anhand der in der Bekanntmachung oder in der Beschreibung angegebenen
Zuschlagskriterien zu verringern. In der Bekanntmachung oder in der Beschreibung ist anzugeben,
ob diese Möglichkeit in Anspruch genommen wird.

(5) Der öffentliche Auftraggeber setzt den Dialog fort, bis er - erforderlichenfalls nach einem
Vergleich - die Lösung bzw. die Lösungen ermitteln kann, mit denen seine Bedürfnisse erfuellt
werden können.

(6) Nachdem die öffentlichen Auftraggeber den Dialog für abgeschlossen erklären und die
Teilnehmer entsprechend informiert haben, fordern sie diese auf, auf der Grundlage der
eingereichten und in der Dialogphase näher ausgeführten Lösungen ihr endgültiges Angebot
einzureichen. Diese Angebote müssen alle zur Ausführung des Projekts erforderlichen
Einzelheiten enthalten.

Auf Verlangen des öffentlichen Auftraggebers können Klarstellungen, Präzisierungen und
Feinabstimmungen zu diesen Angeboten gemacht werden. Diese Präzisierungen, Klarstellungen,
Feinabstimmungen oder Ergänzungen dürfen jedoch keine Änderung der grundlegenden Elemente
des Angebots oder der Ausschreibung zur Folge haben, die den Wettbewerb verfälschen oder
sich diskriminierend auswirken könnte.

(7) Die öffentlichen Auftraggeber beurteilen die eingereichten Angebote anhand der in der
Bekanntmachung oder in der Beschreibung festgelegten Zuschlagskriterien und wählen das
wirtschaftlich günstigste Angebot gemäß Artikel 53 aus.

Auf Wunsch des öffentlichen Auftraggebers darf der Bieter, dessen Angebot als das wirtschaftlich
günstigste ermittelt wurde, ersucht werden, bestimmte Aspekte des Angebots näher zu erläutern
oder im Angebot enthaltene Zusagen zu bestätigen, sofern dies nicht dazu führt, dass wesentliche
Aspekte des Angebots oder der Ausschreibung geändert werden, und sofern dies nicht die Gefahr
von Wettbewerbsverzerrungen oder Diskriminierungen mit sich bringt.

(8) Die öffentlichen Auftraggeber können Prämien oder Zahlungen an die Teilnehmer am Dialog
vorsehen.
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Artikel 30

Fälle, die das Verhandlungsverfahren mit Veröffentlichung einer Bekanntmachung rechtfertigen

(1) Der öffentliche Auftraggeber kann in folgenden Fällen Aufträge im Verhandlungsverfahren
vergeben, nachdem er eine Bekanntmachung veröffentlicht hat:

a) wenn im Rahmen eines offenen oder nichtoffenen Verfahrens oder eines wettbewerblichen
Dialogs keine ordnungsgemäßen Angebote oder nur Angebote abgegeben worden sind, die nach
den innerstaatlichen, mit den Artikeln 4, 24, 25 und 27 sowie mit Kapitel VII zu vereinbarenden
Vorschriften unannehmbar sind, sofern die ursprünglichen Auftragsbedingungen nicht
grundlegend geändert werden.

Die öffentlichen Auftraggeber brauchen keine Bekanntmachung zu veröffentlichen, wenn sie in das
betreffende Verhandlungsverfahren alle die Bieter und nur die Bieter einbeziehen, die die Kriterien
der Artikel 46 bis 52 erfuellen und die im Verlauf des vorangegangenen offenen oder nichtoffenen
Verfahrens oder wettbewerblichen Dialogs Angebote eingereicht haben, die den formalen
Voraussetzungen für das Vergabeverfahren entsprechen;

b) in Ausnahmefällen, wenn es sich um Bauleistungen, Lieferungen oder Dienstleistungen handelt,
die ihrer Natur nach oder wegen der damit verbundenen Risiken eine vorherige globale
Preisgestaltung nicht zulassen;

c) bei Dienstleistungen, insbesondere bei Dienstleistungen der Kategorie 6 von Anhang II Teil A,
und bei geistig-schöpferischen Dienstleistungen wie Bauplanungsdienstleistungen, sofern die zu
erbringende Dienstleistung so beschaffen ist, dass vertragliche Spezifikationen nicht so genau
festgelegt werden können, dass der Auftrag durch die Wahl des besten Angebots in
Übereinstimmung mit den Vorschriften über offene und nichtoffene Verfahren vergeben werden
kann;

d) bei öffentlichen Bauaufträgen, wenn es sich um Bauleistungen handelt, die ausschließlich zu
Forschungs-, Versuchs- oder Entwicklungszwecken und nicht mit dem Ziel der Gewährleistung der
Rentabilität oder der Deckung der Forschungs- und Entwicklungskosten durchgeführt werden.

(2) In den in Absatz 1 genannten Fällen verhandelt der öffentliche Auftraggeber mit den Bietern
über die von diesen unterbreiteten Angebote, um sie entsprechend den in der Bekanntmachung,
den Verdingungsunterlagen und etwaigen zusätzlichen Unterlagen angegebenen Anforderungen
anzupassen und das beste Angebot im Sinne von Artikel 53 Absatz 1 zu ermitteln.

(3) Der öffentliche Auftraggeber trägt dafür Sorge, dass alle Bieter bei den Verhandlungen gleich
behandelt werden. Insbesondere enthält er sich jeder diskriminierenden Weitergabe von
Informationen, durch die bestimmte Bieter gegenüber anderen begünstigt werden könnten.

(4) Der öffentliche Auftraggeber kann vorsehen, dass das Verhandlungsverfahren in
verschiedenen aufeinander folgenden Phasen abgewickelt wird, um so die Zahl der Angebote,
über die verhandelt wird, anhand der in der Bekanntmachung oder in den Verdingungsunterlagen
angegebenen Zuschlagskriterien zu verringern. In der Bekanntmachung oder in den
Verdingungsunterlagen ist anzugeben, ob diese Möglichkeit in Anspruch genommen wird.

Artikel 31

Fälle, die das Verhandlungsverfahren ohne Veröffentlichung einer Bekanntmachung rechtfertigen

Öffentliche Auftraggeber können in folgenden Fällen Aufträge im Verhandlungsverfahren ohne
vorherige Bekanntmachung vergeben:

1. Bei öffentlichen Bau-, Liefer- und Dienstleistungsaufträgen:

a) wenn im Rahmen eines offenen oder nichtoffenen Verfahrens keine oder keine geeigneten
Angebote oder keine Bewerbungen abgegeben worden sind, sofern die ursprünglichen
Auftragsbedingungen nicht grundlegend geändert werden; der Kommission muss in diesem Fall
ein Bericht vorgelegt werden, wenn sie dies wünscht;

b) wenn der Auftrag aus technischen oder künstlerischen Gründen oder aufgrund des Schutzes
von Ausschließlichkeitsrechten nur von einem bestimmten Wirtschaftsteilnehmer ausgeführt
werden kann;

c) soweit dies unbedingt erforderlich ist, wenn dringliche, zwingende Gründe im Zusammenhang
mit Ereignissen, die die betreffenden öffentlichen Auftraggeber nicht voraussehen konnten, es
nicht zulassen, die Fristen einzuhalten, die für die offenen, die nichtoffenen oder die in Artikel 30
genannten Verhandlungsverfahren mit Veröffentlichung einer Bekanntmachung vorgeschrieben
sind. Die angeführten Umstände zur Begründung der zwingenden Dringlichkeit dürfen auf keinen
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Fall den öffentlichen Auftraggebern zuzuschreiben sein.

2. Bei öffentlichen Lieferaufträgen:

a) wenn es sich um Erzeugnisse handelt, die ausschließlich zu Forschungs-, Versuchs-,
Untersuchungs- oder Entwicklungszwecken hergestellt werden, wobei unter diese Bestimmung
nicht eine Serienfertigung zum Nachweis der Marktfähigkeit des Erzeugnisses oder zur Deckung
der Forschungs- und Entwicklungskosten fällt;

b) bei zusätzlichen Lieferungen des ursprünglichen Unternehmers, die entweder zur teilweisen
Erneuerung von gelieferten marktüblichen Waren oder Einrichtungen oder zur Erweiterung von
Lieferungen oder bestehenden Einrichtungen bestimmt sind, wenn ein Wechsel des Unternehmers
dazu führen würde, dass der öffentliche Auftraggeber Waren mit unterschiedlichen technischen
Merkmalen kaufen müsste und dies eine technische Unvereinbarkeit oder unverhältnismäßige
technische Schwierigkeiten bei Gebrauch und Wartung mit sich bringen würde; die Laufzeit dieser
Aufträge sowie der Daueraufträge darf in der Regel drei Jahre nicht überschreiten;

c) bei auf einer Warenbörse notierten und gekauften Waren;

d) wenn Waren zu besonders günstigen Bedingungen bei Lieferanten, die ihre Geschäftstätigkeit
endgültig einstellen, oder bei Insolvenz/Konkursverwaltern oder Liquidatoren im Rahmen eines
Insolvenz/Konkurs-, Vergleichs- oder Ausgleichsverfahren oder eines in den Rechts- oder
Verwaltungsvorschriften eines Mitgliedstaats vorgesehenen gleichartigen Verfahrens erworben
werden.

3. Bei öffentlichen Dienstleistungsaufträgen, wenn im Anschluss an einen Wettbewerb der Auftrag
gemäß den einschlägigen Bestimmungen an den Gewinner oder an einen der Gewinner des
Wettbewerbs vergeben werden muss; im letzteren Fall müssen alle Gewinner des Wettbewerbs
zur Teilnahme an den Verhandlungen aufgefordert werden.

4. Bei öffentlichen Bau- und Dienstleistungsaufträgen:

a) für zusätzliche Bau- oder Dienstleistungen, die weder in dem der Vergabe zugrunde liegenden
Entwurf noch im ursprünglich geschlossenen Vertrag vorgesehen sind, die aber wegen eines
unvorhergesehenen Ereignisses zur Ausführung der darin beschriebenen Bau- oder Dienstleistung
erforderlich sind, sofern der Auftrag an den Wirtschaftsteilnehmer vergeben wird, der diese Bau-
oder Dienstleistung erbringt:

- wenn sich diese zusätzlichen Bau- oder Dienstleistungen in technischer und wirtschaftlicher
Hinsicht nicht ohne wesentlichen Nachteil für den öffentlichen Auftraggeber vom ursprünglichen
Auftrag trennen lassen

oder

- wenn diese Bau- oder Dienstleistungen zwar von der Ausführung des ursprünglichen Auftrags
getrennt werden können, aber für dessen Vollendung unbedingt erforderlich sind;

der Gesamtwert der Aufträge für die zusätzlichen Bau- oder Dienstleistungen darf jedoch 50 %
des Wertes des ursprünglichen Auftrags nicht überschreiten;

b) bei neuen Bau- oder Dienstleistungen, die in der Wiederholung gleichartiger Bau- oder
Dienstleistungen bestehen, die durch den gleichen öffentlichen Auftraggeber an den
Auftragnehmer vergeben werden, der den ursprünglichen Auftrag erhalten hat, sofern sie einem
Grundentwurf entsprechen und dieser Entwurf Gegenstand des ursprünglichen Auftrags war, der
nach einem offenen oder einem nichtoffenen Verfahren vergeben wurde.

Die Möglichkeit der Anwendung dieses Verfahrens wird bereits beim Aufruf zum Wettbewerb für
das erste Vorhaben angegeben; der für die Fortführung der Bau- oder Dienstleistungen in
Aussicht genommene Gesamtauftragswert wird vom öffentlichen Auftraggeber bei der
Anwendung des Artikels 7 berücksichtigt.

Dieses Verfahren darf jedoch nur binnen drei Jahren nach Abschluss des ursprünglichen Auftrags
angewandt werden.

Artikel 32

Rahmenvereinbarungen

(1) Die Mitgliedstaaten können für die öffentlichen Auftraggeber die Möglichkeit des Abschlusses
von Rahmenvereinbarungen vorsehen.

(2) Für den Abschluss einer Rahmenvereinbarung befolgen die öffentlichen Auftraggeber die
Verfahrensvorschriften dieser Richtlinie in allen Phasen bis zur Zuschlagserteilung der Aufträge,
die auf diese Rahmenvereinbarung gestützt sind. Für die Auswahl der Parteien einer
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Rahmenvereinbarung gelten die Zuschlagskriterien gemäß Artikel 53.

Aufträge, die auf einer Rahmenvereinbarung beruhen, werden nach den in den Absätzen 3 und 4
beschriebenen Verfahren vergeben. Diese Verfahren sind nur zwischen dem öffentlichen
Auftraggeber und den Wirtschaftsteilnehmern anzuwenden, die von Anbeginn an an der
Rahmenvereinbarung beteiligt sind.

Bei der Vergabe der auf einer Rahmenvereinbarung beruhenden Aufträge dürfen die Parteien
keinesfalls substanzielle Änderungen an den Bedingungen dieser Rahmenvereinbarung
vornehmen; dies ist insbesondere in dem in Absatz 3 genannten Fall zu beachten.

Mit Ausnahme von Sonderfällen, in denen dies insbesondere aufgrund des Gegenstands der
Rahmenvereinbarung gerechtfertigt werden kann, darf die Laufzeit der Rahmenvereinbarung vier
Jahre nicht überschreiten.

Der öffentliche Auftraggeber darf das Instrument der Rahmenvereinbarung nicht missbräuchlich
oder in einer Weise anwenden, durch die der Wettbewerb behindert, eingeschränkt oder
verfälscht wird.

(3) Wird eine Rahmenvereinbarung mit einem einzigen Wirtschaftsteilnehmer geschlossen, so
werden die auf dieser Rahmenvereinbarung beruhenden Aufträge entsprechend den Bedingungen
der Rahmenvereinbarung vergeben.

Für die Vergabe der Aufträge kann der öffentliche Auftraggeber den an der Rahmenvereinbarung
beteiligten Wirtschaftsteilnehmer schriftlich konsultieren und ihn dabei auffordern, sein Angebot
erforderlichenfalls zu vervollständigen.

(4) Wird eine Rahmenvereinbarung mit mehreren Wirtschaftsteilnehmern geschlossen, so
müssen mindestens drei Parteien beteiligt sein, sofern eine ausreichend große Zahl von
Wirtschaftsteilnehmern die Eignungskriterien und/oder eine ausreichend große Zahl von
zulässigen Angeboten die Zuschlagskriterien erfuellt.

Die Vergabe von Aufträgen, die auf einer mit mehreren Wirtschaftsteilnehmern geschlossenen
Rahmenvereinbarung beruhen, erfolgt

- entweder nach den Bedingungen der Rahmenvereinbarung ohne erneuten Aufruf zum
Wettbewerb

- oder, sofern nicht alle Bedingungen in der Rahmenvereinbarung festgelegt sind, nach erneutem
Aufruf der Parteien zum Wettbewerb zu denselben Bedingungen, die erforderlichenfalls zu
präzisieren sind, oder gegebenenfalls nach anderen, in den Verdingungsunterlagen der
Rahmenvereinbarung genannten Bedingungen, und zwar nach folgendem Verfahren:

a) Vor Vergabe jedes Einzelauftrags konsultieren die öffentlichen Auftraggeber schriftlich die
Wirtschaftsteilnehmer, die in der Lage sind, den Auftrag auszuführen.

b) Die öffentlichen Auftraggeber setzen eine hinreichende Frist für die Abgabe der Angebote für
jeden Einzelauftrag; dabei berücksichtigen sie unter anderem die Komplexität des
Auftragsgegenstands und die für die Übermittlung der Angebote erforderliche Zeit.

c) Die Angebote sind schriftlich einzureichen, ihr Inhalt ist bis zum Ablauf der Einreichungsfrist
geheim zu halten.

d) Die öffentlichen Auftraggeber vergeben die einzelnen Aufträge an den Bieter, der auf der
Grundlage der in den Verdingungsunterlagen der Rahmenvereinbarung aufgestellten
Zuschlagskriterien das jeweils beste Angebot vorgelegt hat.

Artikel 33

Dynamische Beschaffungssysteme

(1) Die Mitgliedstaaten können vorsehen, dass die öffentlichen Auftraggeber auf dynamische
Beschaffungssysteme zurückgreifen können.

(2) Zur Einrichtung eines dynamischen Beschaffungssystems befolgen die öffentlichen
Auftraggeber die Vorschriften des offenen Verfahrens in allen Phasen bis zur Erteilung des
Zuschlags auf den im Rahmen dieses Systems zu vergebenden Auftrag. Alle Bieter, welche die
Eignungskriterien erfuellen und ein unverbindliches Angebot im Einklang mit den
Verdingungsunterlagen und den etwaigen zusätzlichen Dokumenten unterbreitet haben, werden
zur Teilnahme am System zugelassen; die unverbindlichen Angebote können jederzeit
nachgebessert werden, sofern sie dabei mit den Verdingungsunterlagen vereinbar bleiben. Die
öffentlichen Auftraggeber verwenden bei der Einrichtung des Systems und bei der Vergabe der
Aufträge in dessen Rahmen ausschließlich elektronische Mittel gemäß Artikel 42 Absätze 2 bis 5.
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(3) Zur Einrichtung des dynamischen Beschaffungssystems verfahren die öffentlichen
Auftraggeber wie folgt:

a) Sie veröffentlichen eine Bekanntmachung, in der sie präzisieren, dass es sich um ein
dynamisches Beschaffungssystem handelt;

b) in den Verdingungsunterlagen präzisieren sie unter anderem die Art der in Betracht gezogenen
Anschaffungen, die Gegenstand dieses Systems sind, sowie alle erforderlichen Informationen
betreffend das Beschaffungssystem, die verwendete elektronische Ausrüstung und die
technischen Vorkehrungen und Merkmale der Verbindung;

c) sie gewähren auf elektronischem Wege ab dem Zeitpunkt der Veröffentlichung der
Bekanntmachung und bis zur Beendigung des Systems freien, unmittelbaren und
uneingeschränkten Zugang zu den Verdingungsunterlagen und zu jedwedem zusätzlichen
Dokument und geben in der Bekanntmachung die Internet-Adresse an, unter der diese Dokumente
abgerufen werden können.

(4) Die öffentlichen Auftraggeber räumen während der gesamten Laufzeit des dynamischen
Beschaffungssystems jedem Wirtschaftsteilnehmer die Möglichkeit ein, ein unverbindliches
Angebot zu unterbreiten, um gemäß Absatz 2 zur Teilnahme am System zugelassen zu werden.
Sie schließen die Evaluierung binnen einer Frist von höchstens 15 Tagen ab dem Zeitpunkt der
Vorlage des unverbindlichen Angebots ab. Sie können die Evaluierung jedoch verlängern, sofern
nicht zwischenzeitlich ein Aufruf zum Wettbewerb erfolgt.

Der öffentliche Auftraggeber unterrichtet den Bieter gemäß Unterabsatz 1 unverzüglich darüber,
ob er zur Teilnahme am dynamischen Beschaffungssystem zugelassen oder sein unverbindliches
Angebot abgelehnt wurde.

(5) Für jeden Einzelauftrag hat ein gesonderter Aufruf zum Wettbewerb zu erfolgen. Vor diesem
Aufruf zum Wettbewerb veröffentlichen die öffentlichen Auftraggeber eine vereinfachte
Bekanntmachung, in der alle interessierten Wirtschaftsteilnehmer aufgefordert werden, ein
unverbindliches Angebot nach Absatz 4 abzugeben, und zwar binnen einer Frist, die nicht weniger
als 15 Tage ab dem Versand der vereinfachten Bekanntmachung betragen darf. Die öffentlichen
Auftraggeber nehmen den Aufruf zum Wettbewerb erst dann vor, wenn alle fristgerecht
eingegangenen unverbindlichen Angebote ausgewertet wurden.

(6) Die öffentlichen Auftraggeber fordern alle zur Teilnahme am System zugelassenen Bieter zur
Einreichung von Angeboten für alle im Rahmen des Systems zu vergebenden Aufträge auf. Für
die Einreichung der Angebote legen sie eine hinreichend lange Frist fest.

Sie vergeben den Auftrag an den Bieter, der nach den in der Bekanntmachung für die Einrichtung
des dynamischen Beschaffungssystems aufgestellten Zuschlagskriterien das beste Angebot
vorgelegt hat. Diese Kriterien können gegebenenfalls in der in Unterabsatz 1 genannten
Aufforderung präzisiert werden.

(7) Mit Ausnahme von Sonderfällen, die in angemessener Weise zu rechtfertigen sind, darf die
Laufzeit eines dynamischen Beschaffungssystems vier Jahre nicht überschreiten.

Die öffentlichen Auftraggeber dürfen dieses System nicht in einer Weise anwenden, durch die der
Wettbewerb behindert, eingeschränkt oder verfälscht wird.

Den betreffenden Wirtschaftsteilnehmern oder den am System teilnehmenden Parteien dürfen
keine Bearbeitungsgebühren in Rechnung gestellt werden.

Artikel 34

Öffentliche Bauaufträge: besondere Regelungen für den sozialen Wohnungsbau

Im Fall öffentlicher Bauaufträge, die sich auf die Gesamtplanung und den Bau von Wohneinheiten
im Rahmen des sozialen Wohnungsbaus erstrecken und bei denen die Planung wegen des
Umfangs, der Komplexität und der voraussichtlichen Dauer der Arbeiten von Anfang an in enger
Zusammenarbeit in einer Arbeitsgemeinschaft aus Beauftragten der öffentlichen Auftraggeber,
Sachverständigen und dem für die Ausführung des Vorhabens vorgesehenen Unternehmer
durchgeführt werden muss, kann ein besonderes Vergabeverfahren angewandt werden, um
sicherzustellen, dass der zur Aufnahme in die Arbeitsgemeinschaft am besten geeignete
Unternehmer ausgewählt wird.

Die öffentlichen Auftraggeber geben in der Bekanntmachung insbesondere eine möglichst genaue
Beschreibung der auszuführenden Arbeiten, damit die daran interessierten Unternehmer das
auszuführende Vorhaben richtig beurteilen können. Außerdem geben sie in dieser
Bekanntmachung gemäß den in den Artikeln 46 bis 52 genannten Eignungskriterien an, welche
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persönlichen, technischen, wirtschaftlichen und finanziellen Anforderungen die Bewerber erfuellen
müssen.

Wird ein solches Verfahren in Anspruch genommen, so wendet der öffentliche Auftraggeber die
Artikel 2, 35, 36, 38, 39, 41, 42, 43 und 45 bis 52 an.

KAPITEL VI

Vorschriften über die Veröffentlichung und die Transparenz

Abschnitt 1

Veröffentlichung der Bekanntmachungen

Artikel 35

Bekanntmachungen

(1) Die öffentlichen Auftraggeber teilen im Rahmen einer Vorinformation, die von der Kommission
oder von ihnen selbst in ihrem "Beschafferprofil" nach Anhang VIII Nummer 2 Buchstabe b
veröffentlicht wird, Folgendes mit:

a) bei Lieferungen den geschätzten Gesamtwert der Aufträge oder der Rahmenvereinbarungen,
aufgeschlüsselt nach Warengruppen, die sie in den kommenden 12 Monaten vergeben wollen,
wenn der geschätzte Gesamtwert nach Maßgabe der Artikel 7 und 9 mindestens 750000 EUR
beträgt.

Die Warengruppen werden vom öffentlichen Auftraggeber unter Bezugnahme auf die Positionen
des CPV festgelegt;

b) bei Dienstleistungen den geschätzten Gesamtwert der Aufträge oder der
Rahmenvereinbarungen, die sie in den kommenden 12 Monaten vergeben bzw. abschließen
wollen, aufgeschlüsselt nach den in Anhang II Teil A genannten Kategorien, wenn dieser
geschätzte Gesamtwert nach Maßgabe der Artikel 7 und 9 mindestens 750000 EUR beträgt;

c) bei Bauleistungen die wesentlichen Merkmale der Aufträge oder der Rahmenvereinbarungen,
die sie vergeben bzw. abschließen wollen, wenn deren geschätzter Wert nach Maßgabe des
Artikels 9 mindestens den in Artikel 7 genannten Schwellenwert erreicht.

Die unter den Buchstaben a und b genannten Bekanntmachungen werden so bald wie möglich
nach Beginn des Haushaltsjahres an die Kommission gesandt oder im Beschafferprofil
veröffentlicht.

Die unter Buchstabe c genannte Bekanntmachung wird so bald wie möglich nach der
Entscheidung, mit der die den beabsichtigten Bauaufträgen oder Rahmenvereinbarungen
zugrunde liegende Planung genehmigt wird, an die Kommission gesandt oder im Beschafferprofil
veröffentlicht.

Veröffentlicht ein öffentlicher Auftraggeber eine Vorinformation in seinem Beschafferprofil, so
meldet er der Kommission zuvor auf elektronischem Wege die Veröffentlichung einer
Vorinformation in einem Beschafferprofil., unter Beachtung der Angaben in Anhang VIII Nummer
3 zu Format und Verfahren bei der Übermittlung von Bekanntmachungen.

Die Veröffentlichung der unter den Buchstaben a, b und c genannten Bekanntmachungen ist nur
verpflichtend, wenn der öffentliche Auftraggeber von der Möglichkeit einer Verkürzung der Fristen
für den Eingang der Angebote gemäß Artikel 38 Absatz 4 Gebrauch machen möchte.

Dieser Absatz gilt nicht für Verhandlungsverfahren ohne vorherige Veröffentlichung einer
Bekanntmachung.

(2) Ein öffentlicher Auftraggeber, der einen öffentlichen Auftrag oder eine Rahmenvereinbarung
im Wege eines offenen, eines nichtoffenen oder - in den in Artikel 30 genannten Fällen - eines
Verhandlungsverfahrens mit Veröffentlichung einer Bekanntmachung oder - in den in Artikel 29
genannten Fällen - im Wege eines wettbewerblichen Dialogs vergeben will, teilt seine Absicht
durch eine Bekanntmachung mit.

(3) Ein öffentlicher Auftraggeber, der ein dynamisches Beschaffungssystem einrichten will, teilt
seine Absicht durch eine Bekanntmachung mit.

Ein öffentlicher Auftraggeber, der auf der Grundlage eines dynamischen Beschaffungssystems
einen Auftrag vergeben will, teilt seine Absicht durch eine vereinfachte Bekanntmachung mit.

(4) Ein öffentlicher Auftraggeber, der einen öffentlichen Auftrag vergeben oder eine
Rahmenvereinbarung geschlossen hat, sendet spätestens 48 Tage nach der Vergabe des Auftrags
beziehungsweise nach Abschluss der Rahmenvereinbarung eine Bekanntmachung mit den



1/16/13 EUR-Lex - 32004L0018 - DE

eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0018:de:HTML 26/85

Ergebnissen des Vergabeverfahrens ab.

Bei Rahmenvereinbarungen im Sinne von Artikel 32 brauchen die öffentlichen Auftraggeber nicht
für jeden Einzelauftrag, der aufgrund dieser Vereinbarung vergeben wird, eine Bekanntmachung
mit den Ergebnissen des jeweiligen Vergabeverfahrens abzusenden.

Der öffentliche Auftraggeber verschickt spätestens 48 Tage nach jeder Auftragsvergabe eine
Bekanntmachung mit dem Ergebnis der Vergabe der Einzelaufträge, die im Rahmen eines
dynamischen Beschaffungssystems vergeben werden. Er kann diese Bekanntmachungen jedoch
auf Quartalsbasis zusammenfassen. In diesem Fall versendet er die Zusammenstellung
spätestens 48 Tage nach Quartalsende.

Bei öffentlichen Dienstleistungsaufträgen des Anhangs II Teil B gibt der öffentliche Auftraggeber in
seiner Bekanntmachung an, ob er mit der Veröffentlichung einverstanden ist. Für diese
Dienstleistungsaufträge legt die Kommission nach dem in Artikel 77 Absatz 2 genannten Verfahren
die Regeln fest, nach denen auf der Grundlage dieser Bekanntmachungen statistische Berichte zu
erstellen und zu veröffentlichen sind.

Bestimmte Angaben über die Auftragsvergabe oder den Abschluss der Rahmenvereinbarungen
müssen jedoch nicht veröffentlicht werden, wenn die Offenlegung dieser Angaben den
Gesetzesvollzug behindern, dem öffentlichen Interesse zuwiderlaufen, die berechtigten
geschäftlichen Interessen öffentlicher oder privater Wirtschaftsteilnehmer schädigen oder den
lauteren Wettbewerb zwischen ihnen beeinträchtigen würde.

Artikel 36

Abfassung und Modalitäten für die Veröffentlichung der Bekanntmachungen

(1) Die Bekanntmachungen enthalten die in Anhang VII Teil A aufgeführten Informationen und
gegebenenfalls jede andere vom öffentlichen Auftraggeber für sinnvoll erachtete Angabe gemäß
dem jeweiligen Muster der Standardformulare, die von der Kommission gemäß dem in Artikel 77
Absatz 2 genannten Verfahren angenommen werden.

(2) Die von den öffentlichen Auftraggebern an die Kommission gesendeten Bekanntmachungen
werden entweder auf elektronischem Wege unter Beachtung der Angaben in Anhang VIII
Nummer 3 zu Muster und Verfahren bei der Übermittlung oder auf anderem Wege übermittelt.
Bei dem beschleunigten Verfahren nach Artikel 38 Absatz 8 sind die Bekanntmachungen unter
Beachtung der Angaben in Anhang VIII Nummer 3 zu Muster und Verfahren bei der Übermittlung
entweder per Fax oder auf elektronischem Wege zu übermitteln.

Die Bekanntmachungen werden gemäß den technischen Merkmalen für die Veröffentlichung in
Anhang VIII Nummer 1 Buchstaben a und b veröffentlicht.

(3) Bekanntmachungen, die gemäß dem Muster und unter Beachtung der Verfahren bei der
Übermittlung nach Anhang VIII Nummer 3 auf elektronischem Wege erstellt und übermittelt
wurden, werden spätestens fünf Tage nach ihrer Absendung veröffentlicht.

Bekanntmachungen, die nicht gemäß dem Muster und unter Beachtung der Verfahren bei der
Übermittlung nach Anhang VIII Nummer 3 auf elektronischem Wege übermittelt wurden, werden
spätestens zwölf Tage nach ihrer Absendung oder bei dem beschleunigten Verfahren nach Artikel
38 Absatz 8 nicht später als fünf Tage nach ihrer Absendung veröffentlicht.

(4) Die Bekanntmachungen werden ungekürzt in einer vom öffentlichen Auftraggeber hierfür
gewählten Amtssprache der Gemeinschaft veröffentlicht, wobei nur der in dieser Originalsprache
veröffentlichte Text verbindlich ist. Eine Zusammenfassung der wichtigsten Bestandteile einer
jeden Bekanntmachung wird in den anderen Amtssprachen veröffentlicht.

Die Kosten für die Veröffentlichung der Bekanntmachungen durch die Kommission gehen zulasten
der Gemeinschaft.

(5) Die Bekanntmachungen und ihr Inhalt dürfen auf nationaler Ebene nicht vor dem Tag ihrer
Absendung an die Kommission veröffentlicht werden.

Die auf nationaler Ebene veröffentlichten Bekanntmachungen dürfen nur die Angaben enthalten,
die in den an die Kommission abgesendeten Bekanntmachungen enthalten sind oder in einem
Beschafferprofil gemäß Artikel 35 Absatz 1 Unterabsatz 1 veröffentlicht wurden, und müssen
zusätzlich auf das Datum der Absendung der Bekanntmachung an die Kommission bzw. der
Veröffentlichung im Beschafferprofil hinweisen.

Die Vorinformationen dürfen nicht in einem Beschafferprofil veröffentlicht werden, bevor die
Ankündigung dieser Veröffentlichung an die Kommission abgesendet wurde; das Datum der
Absendung muss angegeben werden.
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(6) Der Inhalt der Bekanntmachungen, die nicht auf elektronischem Wege gemäß dem Muster und
unter Beachtung der Verfahren bei der Übermittlung nach Anhang VIII Nummer 3 abgesendet
werden, ist auf ca. 650 Worte beschränkt.

(7) Die öffentlichen Auftraggeber müssen den Tag der Absendung der Bekanntmachungen
nachweisen können.

(8) Die Kommission stellt dem öffentlichen Auftraggeber eine Bestätigung der Veröffentlichung der
übermittelten Informationen aus, in der das Datum dieser Veröffentlichung angegeben ist. Diese
Bestätigung dient als Nachweis der Veröffentlichung.

Artikel 37

Freiwillige Veröffentlichung

Die öffentlichen Auftraggeber können gemäß Artikel 36 Bekanntmachungen über öffentliche
Aufträge veröffentlichen, die nicht der Veröffentlichungspflicht gemäß dieser Richtlinie
unterliegen.

Abschnitt 2

Fristen

Artikel 38

Fristen für den Eingang der Anträge auf Teilnahme und der Angebote

(1) Bei der Festsetzung der Fristen für den Eingang der Angebote und der Anträge auf Teilnahme
berücksichtigt der öffentliche Auftraggeber unbeschadet der in diesem Artikel festgelegten
Mindestfristen insbesondere die Komplexität des Auftrags und die Zeit, die für die Ausarbeitung
der Angebote erforderlich ist.

(2) Bei offenen Verfahren beträgt die Frist für den Eingang der Angebote mindestens 52 Tage,
gerechnet ab dem Tag der Absendung der Bekanntmachung.

(3) Bei nichtoffenen Verfahren, den in Artikel 30 genannten Verhandlungsverfahren mit
Veröffentlichung einer Bekanntmachung und dem wettbewerblichen Dialog

a) beträgt die Frist für den Eingang der Anträge auf Teilnahme mindestens 37 Tage, gerechnet
ab dem Tag der Absendung der Bekanntmachung;

b) beträgt die Frist für den Eingang der Angebote bei den nichtoffenen Verfahren mindestens 40
Tage, gerechnet ab dem Tag der Absendung der Aufforderung zur Angebotsabgabe.

(4) Hat der öffentliche Auftraggeber eine Vorinformation veröffentlicht, kann die Frist für den
Eingang der Angebote nach Absatz 2 und Absatz 3 Buchstabe b im Allgemeinen auf 36 Tage,
jedoch auf keinen Fall auf weniger als 22 Tage, verkürzt werden.

Diese Frist beginnt an dem Tag der Absendung der Bekanntmachung bei offenen Verfahren und
gerechnet ab dem Tag der Absendung der Aufforderung zur Angebotsabgabe bei nichtoffenen
Verfahren zu laufen.

Die in Unterabsatz 1 genannte verkürzte Frist ist zulässig, sofern die Vorinformation alle die für
die Bekanntmachung nach Anhang VII Teil A geforderten Informationen - soweit diese zum
Zeitpunkt der Veröffentlichung der Bekanntmachung vorlagen - enthielt und die Vorinformation
spätestens 52 Tage und frühestens 12 Monate vor dem Tag der Absendung der Bekanntmachung
zur Veröffentlichung übermittelt wurde.

(5) Bei Bekanntmachungen, die gemäß dem Muster und unter Beachtung der Verfahren bei der
Übermittlung nach Anhang VIII Nummer 3 elektronisch erstellt und versandt werden, können in
offenen Verfahren die in den Absätzen 2 und 4 genannten Fristen für den Eingang der Angebote
und in den nichtoffenen und Verhandlungsverfahren sowie beim wettbewerblichen Dialog die in
Absatz 3 Buchstabe a genannte Frist für den Eingang der Anträge auf Teilnahme um 7 Tage
verkürzt werden.

(6) Die in Absatz 2 und Absatz 3 Buchstabe b genannten Fristen für den Eingang der Angebote
können um 5 Tage verkürzt werden, wenn der öffentliche Auftraggeber ab der Veröffentlichung
der Bekanntmachung die Verdingungsunterlagen und alle zusätzlichen Unterlagen entsprechend
den Angaben in Anhang VIII auf elektronischem Wege frei, direkt und vollständig verfügbar
macht; in der Bekanntmachung ist die Internet-Adresse anzugeben, unter der diese Unterlagen
abrufbar sind.

Diese Verkürzung kann mit der in Absatz 5 genannten Verkürzung kumuliert werden.

(7) Wurden, aus welchem Grund auch immer, die Verdingungsunterlagen und die zusätzlichen
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Unterlagen oder Auskünfte, obwohl sie rechtzeitig angefordert wurden, nicht innerhalb der in den
Artikeln 39 und 40 festgesetzten Fristen zugesandt bzw. erteilt oder können die Angebote nur
nach einer Ortsbesichtigung oder Einsichtnahme in Anlagen zu den Verdingungsunterlagen vor Ort
erstellt werden, so sind die Fristen entsprechend zu verlängern, und zwar so, dass alle
betroffenen Wirtschaftsteilnehmer von allen Informationen, die für die Erstellung des Angebotes
notwendig sind, Kenntnis nehmen können.

(8) Bei nichtoffenen Verfahren und den in Artikel 30 genannten Verhandlungsverfahren mit
Veröffentlichung einer Bekanntmachung kann der öffentliche Auftraggeber, wenn die Dringlichkeit
die Einhaltung der in dem vorliegenden Artikel vorgesehenen Mindestfristen unmöglich macht,
folgende Fristen festlegen:

a) mindestens 15 Tage für den Eingang der Anträge auf Teilnahme, gerechnet ab dem Tag der
Absendung der Bekanntmachung, beziehungsweise mindestens 10 Tage, wenn die
Bekanntmachung gemäß dem Muster und unter Beachtung der Modalitäten nach Anhang VIII
Nummer 3 elektronisch übermittelt wurde,

b) bei nichtoffenen Verfahren mindestens 10 Tage für den Eingang der Angebote, gerechnet ab
dem Tag der Absendung der Aufforderung zur Angebotsabgabe.

Artikel 39

Offene Verfahren: Verdingungsunterlagen, zusätzliche Unterlagen und Auskünfte

(1) Wenn der öffentliche Auftraggeber bei offenen Verfahren nicht die Verdingungsunterlagen und
alle zusätzlichen Unterlagen auf elektronischem Weg gemäß Artikel 38 Absatz 6 frei, direkt und
vollständig verfügbar macht, werden die Verdingungsunterlagen und zusätzlichen Unterlagen den
Wirtschaftsteilnehmern binnen sechs Tagen nach Eingang des Antrags zugesandt, sofern dieser
Antrag rechtzeitig vor dem Schlusstermin für den Eingang der Angebote eingegangen ist.

(2) Zusätzliche Auskünfte zu den Verdingungsunterlagen und den zusätzlichen Unterlagen erteilen
der öffentliche Auftraggeber oder die zuständigen Stellen, sofern sie rechtzeitig angefordert
worden sind, spätestens sechs Tage vor dem Schlusstermin für den Eingang der Angebote.

Abschnitt 3

Inhalt und Übermittlung von Informationen

Artikel 40

Aufforderung zur Angebotsabgabe, zur Teilnahme am Dialog oder zur Verhandlung

(1) Bei nichtoffenen Verfahren, beim wettbewerblichen Dialog und bei Verhandlungsverfahren mit
Veröffentlichung einer Bekanntmachung gemäß Artikel 30 fordert der öffentliche Auftraggeber die
ausgewählten Bewerber gleichzeitig schriftlich auf, ihre Angebote einzureichen oder zu
verhandeln oder - im Falle des wettbewerblichen Dialogs - am Dialog teilzunehmen.

(2) Die Aufforderung an die Bewerber enthält Folgendes:

- entweder die Verdingungsunterlagen bzw. die Beschreibung und alle zusätzlichen Unterlagen

- oder die Angabe des Zugriffs auf die Verdingungsunterlagen und die anderen im ersten
Gedankenstrich angegebenen Unterlagen, wenn sie nach Artikel 38 Absatz 6 auf elektronischem
Wege unmittelbar zugänglich gemacht werden.

(3) Wenn eine andere Einrichtung als der für das Vergabeverfahren zuständige öffentliche
Auftraggeber die Verdingungsunterlagen, die Beschreibung und/oder die zusätzlichen Unterlagen
bereithält, ist in der Aufforderung die Anschrift der Stelle, bei der diese Unterlagen bzw. diese
Beschreibung angefordert werden können, und gegebenenfalls der Termin anzugeben, bis zu
dem sie angefordert werden können; ferner sind der Betrag und die Bedingungen für die Zahlung
des Betrags anzugeben, der für den Erhalt der Unterlagen zu entrichten ist. Die zuständigen
Stellen schicken diese Unterlagen den Wirtschaftsteilnehmern nach Erhalt der Anfrage
unverzüglich zu.

(4) Die zusätzlichen Informationen über die Verdingungsunterlagen, die Beschreibung bzw. die
zusätzlichen Unterlagen werden vom öffentlichen Auftraggeber bzw. von den zuständigen Stellen
spätestens sechs Tage vor Ablauf der für die Einreichung von Angeboten festgelegten Frist
übermittelt, sofern die Anfrage rechtzeitig eingegangen ist. Bei nichtoffenen Verfahren oder
beschleunigten Verhandlungsverfahren beträgt diese Frist vier Tage.

(5) Die Aufforderung zur Angebotsabgabe, zur Verhandlung bzw. - im Falle des wettbewerblichen
Dialogs - zur Teilnahme am Dialog enthält mindestens Folgendes:

a) einen Hinweis auf die veröffentlichte Bekanntmachung;
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b) den Tag, bis zu dem die Angebote eingehen müssen, die Anschrift der Stelle, bei der sie
einzureichen sind, sowie die Sprache(n), in der (denen) sie abzufassen sind;

c) beim wettbewerblichen Dialog den Termin und den Ort des Beginns der Konsultationsphase
sowie die verwendete(n) Sprache(n);

d) die Bezeichnung der gegebenenfalls beizufügenden Unterlagen entweder zum Beleg der vom
Bewerber gemäß Artikel 44 abgegebenen nachprüfbaren Erklärungen oder als Ergänzung der in
demselben Artikel vorgesehenen Auskünfte, wobei keine anderen als die in den Artikeln 47 und 48
genannten Anforderungen gestellt werden dürfen;

e) die Gewichtung der Zuschlagskriterien oder gegebenenfalls die absteigende Reihenfolge der
Bedeutung dieser Kriterien, wenn sie nicht in der Bekanntmachung, den Verdingungsunterlagen
oder der Beschreibung enthalten sind.

Bei Aufträgen, die nach dem Verfahren des Artikels 29 vergeben werden, dürfen in der
Aufforderung zur Teilnahme am Dialog die in Buchstabe b des vorliegenden Absatzes genannten
Angaben jedoch nicht erscheinen, sondern sind in der Aufforderung zur Angebotsabgabe
aufzuführen.

Artikel 41

Unterrichtung der Bewerber und Bieter

(1) Der öffentliche Auftraggeber teilt den Bewerbern und Bietern schnellstmöglich, auf Antrag
auch schriftlich, seine Entscheidungen über den Abschluss einer Rahmenvereinbarung, die
Zuschlagserteilung oder die Zulassung zur Teilnahme an einem dynamischen Beschaffungssystem
mit, einschließlich der Gründe, aus denen beschlossen wurde, auf den Abschluss einer
Rahmenvereinbarung oder die Vergabe eines Auftrags, für den eine Ausschreibung stattgefunden
hat, zu verzichten und das Verfahren erneut einzuleiten bzw. kein dynamisches
Beschaffungssystem einzurichten.

(2) Auf Verlangen der betroffenen Partei unterrichtet der öffentliche Auftraggeber unverzüglich

- jeden nicht erfolgreichen Bewerber über die Gründe für die Ablehnung seiner Bewerbung,

- jeden nicht berücksichtigten Bieter über die Gründe für die Ablehnung seines Angebots; dazu
gehört in den Fällen des Artikels 23 Absätze 4 und 5 eine Unterrichtung über die Gründe für seine
Entscheidung, dass keine Gleichwertigkeit vorliegt oder dass die Bauarbeiten, Lieferungen oder
Dienstleistungen nicht den Leistungs- oder Funktionsanforderungen entsprechen,

- jeden Bieter, der ein ordnungsgemäßes Angebot eingereicht hat, über die Merkmale und
Vorteile des ausgewählten Angebots sowie über den Namen des Zuschlagsempfängers oder der
Parteien der Rahmenvereinbarung.

Der Beantwortungszeitraum darf eine Frist von 15 Tagen ab Eingang der schriftlichen Anfrage auf
keinen Fall überschreiten.

(3) Die öffentlichen Auftraggeber können jedoch beschließen, bestimmte in Absatz 1 genannte
Angaben über die Zuschlagserteilung, den Abschluss von Rahmenvereinbarungen oder die
Zulassung zu einem dynamischen Beschaffungssystem nicht mitzuteilen, wenn die Offenlegung
dieser Angaben den Gesetzesvollzug behindern, dem öffentlichen Interesse zuwiderlaufen, die
berechtigten geschäftlichen Interessen öffentlicher oder privater Wirtschaftsteilnehmer schädigen
oder den lauteren Wettbewerb zwischen ihnen beeinträchtigen würde.

Abschnitt 4

Mitteilungen

Artikel 42

Vorschriften über Mitteilungen

(1) Jede Mitteilung sowie jede in diesem Titel genannte Übermittlung von Informationen kann
nach Wahl des öffentlichen Auftraggebers per Post, per Fax, auf elektronischem Wege gemäß
den Absätzen 4 und 5, auf telefonischem Wege in den in Absatz 6 genannten Fällen und unter
den dort aufgeführten Bedingungen oder durch eine Kombination dieser Kommunikationsmittel
erfolgen.

(2) Die gewählten Kommunikationsmittel müssen allgemein verfügbar sein; sie dürfen daher nicht
dazu führen, dass der Zugang der Wirtschaftsteilnehmer zum Vergabeverfahren beschränkt wird.

(3) Bei der Mitteilung bzw. Übermittlung und Speicherung von Informationen sind die Integrität
der Daten und die Vertraulichkeit der Angebote und der Anträge auf Teilnahme zu gewährleisten;
der öffentliche Auftraggeber darf vom Inhalt der Angebote und der Anträge auf Teilnahme erst
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nach Ablauf der Frist für ihre Einreichung Kenntnis erhalten.

(4) Die für die elektronische Übermittlung zu verwendenden Mittel und ihre technischen Merkmale
dürfen keinen diskriminierenden Charakter haben und müssen allgemein zugänglich sowie mit
den allgemein verbreiteten Erzeugnissen der Informations- und Kommunikationstechnologie
kompatibel sein.

(5) Für die Vorrichtungen zur Übermittlung und für den elektronischen Eingang von Angeboten
sowie für die Vorrichtungen für den elektronischen Eingang der Anträge auf Teilnahme gelten die
folgenden Bestimmungen:

a) Die Informationen über die Spezifikationen, die für die elektronische Übermittlung der
Angebote und Anträge auf Teilnahme erforderlich sind, einschließlich der Verschlüsselung,
müssen den interessierten Parteien zugänglich sein. Außerdem müssen die Vorrichtungen, die für
den elektronischen Eingang der Angebote und Anträge auf Teilnahme verwendet werden, den
Anforderungen des Anhangs X genügen.

b) Die Mitgliedstaaten können unter Beachtung des Artikels 5 der Richtlinie 1999/93/EG verlangen,
dass elektronisch übermittelte Angebote mit einer fortgeschrittenen elektronischen Signatur
gemäß Artikel 5 Absatz 1 der genannten Richtlinie zu versehen sind.

c) Die Mitgliedstaaten können Systeme der freiwilligen Akkreditierung einführen oder beibehalten,
die zu einem verbesserten Angebot von Zertifizierungsdiensten für diese Vorrichtungen führen
sollen.

d) Bieter und Bewerber sind verpflichtet, vor Ablauf der vorgeschriebenen Frist für die Vorlage
der Angebote und Anträge auf Teilnahme die in den Artikeln 45 bis 50 und 52 genannten
Unterlagen, Bescheinigungen und Erklärungen einzureichen, wenn diese nicht auf elektronischem
Wege verfügbar sind.

(6) Die nachfolgenden Bestimmungen gelten für die Übermittlung der Anträge auf Teilnahme:

a) Anträge auf Teilnahme am Vergabeverfahren können schriftlich oder telefonisch gestellt
werden.

b) Werden Anträge auf Teilnahme telefonisch gestellt, sind diese vor Ablauf der Frist für den
Eingang der Anträge schriftlich zu bestätigen.

c) Die öffentlichen Auftraggeber können verlangen, dass per Fax gestellte Anträge auf Teilnahme
per Post oder auf elektronischem Wege bestätigt werden, sofern dies für das Vorliegen eines
gesetzlich gültigen Nachweises erforderlich ist. In diesem Fall geben die öffentlichen Auftraggeber
in der Bekanntmachung diese Anforderung zusammen mit der Frist für die Übermittlung der
Bestätigung an.

Abschnitt 5

Vergabevermerke

Artikel 43

Inhalt der Vergabevermerke

Die öffentlichen Auftraggeber fertigen über jeden vergebenen Auftrag, jede Rahmenvereinbarung
und jede Einrichtung eines dynamischen Beschaffungssystems einen Vergabevermerk an, der
mindestens Folgendes umfasst:

a) den Namen und die Anschrift des öffentlichen Auftraggebers, Gegenstand und Wert des
Auftrags, der Rahmenvereinbarung oder des dynamischen Beschaffungssystems;

b) die Namen der berücksichtigten Bewerber oder Bieter und die Gründe für ihre Auswahl;

c) die Namen der nicht berücksichtigten Bewerber oder Bieter und die Gründe für die Ablehnung;

d) die Gründe für die Ablehnung von ungewöhnlich niedrigen Angeboten;

e) den Namen des erfolgreichen Bieters und die Gründe für die Auswahl seines Angebots sowie -
falls bekannt - den Anteil am Auftrag oder an der Rahmenvereinbarung, den der
Zuschlagsempfänger an Dritte weiterzugeben beabsichtigt;

f) bei Verhandlungsverfahren die in den Artikeln 30 und 31 genannten Umstände, die die
Anwendung dieses Verfahrens rechtfertigen;

g) bei dem wettbewerblichen Dialog die in Artikel 29 genannten Umstände, die die Anwendung
dieses Verfahrens rechtfertigen;

h) gegebenenfalls die Gründe, aus denen der öffentliche Auftraggeber auf die Vergabe eines
Auftrags, den Abschluss einer Rahmenvereinbarung oder die Einrichtung eines dynamischen
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Beschaffungssystems verzichtet hat.

Die öffentlichen Auftraggeber treffen geeignete Maßnahmen, um den Ablauf der mit
elektronischen Mitteln durchgeführten Vergabeverfahren zu dokumentieren.

Der Vermerk bzw. sein wesentlicher Inhalt wird der Kommission auf deren Ersuchen mitgeteilt.

KAPITEL VII

Ablauf des Verfahrens

Abschnitt 1

Allgemeine Bestimmungen

Artikel 44

Überprüfung der Eignung und Auswahl der Teilnehmer, Vergabe des Auftrags

(1) Die Auftragsvergabe erfolgt aufgrund der in den Artikeln 53 und 55 festgelegten Kriterien
unter Berücksichtigung des Artikels 24, nachdem die öffentlichen Auftraggeber die Eignung der
Wirtschaftsteilnehmer, die nicht aufgrund von Artikel 45 und 46 ausgeschlossen wurden, geprüft
haben; diese Eignungsprüfung erfolgt nach den in den Artikeln 47 bis 52 genannten Kriterien der
wirtschaftlichen und finanziellen Leistungsfähigkeit sowie der beruflichen und technischen
Fachkunde und gegebenenfalls nach den in Absatz 3 genannten nichtdiskriminierenden
Vorschriften und Kriterien.

(2) Die öffentlichen Auftraggeber können Mindestanforderungen an die Leistungsfähigkeit gemäß
den Artikeln 47 und 48 stellen, denen die Bewerber und Bieter genügen müssen.

Der Umfang der Informationen gemäß den Artikeln 47 und 48 sowie die für einen bestimmten
Auftrag gestellten Mindestanforderungen an die Leistungsfähigkeit müssen mit dem
Auftragsgegenstand zusammenhängen und ihm angemessen sein.

Die Mindestanforderungen werden in der Bekanntmachung angegeben.

(3) Bei den nichtoffenen Verfahren, beim Verhandlungsverfahren mit Veröffentlichung einer
Bekanntmachung und beim wettbewerblichen Dialog können die öffentlichen Auftraggeber die
Zahl an Bewerbern, die sie zur Abgabe von Angeboten auffordern bzw. zu Verhandlungen oder
zum wettbewerblichen Dialog einladen werden, begrenzen, sofern geeignete Bewerber in
ausreichender Zahl zur Verfügung stehen. Die öffentlichen Auftraggeber geben in der
Bekanntmachung die von ihnen vorgesehenen objektiven und nicht diskriminierenden Kriterien
oder Vorschriften, die vorgesehene Mindestzahl und gegebenenfalls auch die Hoechstzahl an
einzuladenden Bewerbern an.

Bei nichtoffenen Verfahren beträgt die Anzahl mindestens fünf Bewerber. Beim
Verhandlungsverfahren mit Veröffentlichung einer Bekanntmachung und beim wettbewerblichen
Dialog beträgt die Anzahl mindestens drei Bewerber. In jedem Fall muss die Zahl der
eingeladenen Bewerber ausreichend hoch sein, damit ein echter Wettbewerb gewährleistet ist.

Die öffentlichen Auftraggeber laden eine Anzahl von Bewerbern ein, die zumindest der im Voraus
bestimmten Mindestzahl an Bewerbern entspricht. Sofern die Zahl von Bewerbern, die die
Eignungskriterien und Mindestanforderungen erfuellen, unter der Mindestzahl liegt, kann der
öffentliche Auftraggeber das Verfahren fortführen, indem er den oder die Bewerber einlädt, die
über die geforderte Leistungsfähigkeit verfügen. Der öffentliche Auftraggeber kann andere
Wirtschaftsteilnehmer, die sich nicht um die Teilnahme beworben haben, oder Bewerber, die
nicht über die geforderte Leistungsfähigkeit verfügen, nicht zu demselben Verfahren zulassen.

(4) Machen die öffentlichen Auftraggeber von der in Artikel 29 Absatz 4 und in Artikel 30 Absatz 4
vorgesehenen Möglichkeit Gebrauch, die Zahl der zu erörternden Lösungen oder der Angebote,
über die verhandelt wird, zu verringern, so tun sie dies aufgrund der Zuschlagskriterien, die sie in
der Bekanntmachung, in den Verdingungsunterlagen oder in der Beschreibung angegeben haben.
In der Schlussphase müssen noch so viele Angebote vorliegen, dass ein echter Wettbewerb
gewährleistet ist, sofern eine ausreichende Anzahl von Lösungen oder geeigneten Bewerbern
vorliegt.

Abschnitt 2

Eignungskriterien

Artikel 45

Persönliche Lage des Bewerbers bzw. Bieters

(1) Ein Bewerber oder Bieter ist von der Teilnahme an einem Vergabeverfahren auszuschließen,
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wenn der öffentliche Auftraggeber Kenntnis davon hat, dass dieser Bewerber oder Bieter aus
einem der nachfolgenden Gründe rechtskräftig verurteilt worden ist:

a) Beteiligung an einer kriminellen Organisation im Sinne von Artikel 2 Absatz 1 der gemeinsamen
Maßnahme 98/773/JI des Rates(22),

b) Bestechung im Sinne von Artikel 3 des Rechtsakts des Rates vom 26. Mai 1997(23) und von
Artikel 3 Absatz 1 der gemeinsamen Maßnahme 98/742/JI des Rates(24),

c) Betrug im Sinne von Artikel 1 des Übereinkommens über den Schutz der finanziellen Interessen
der Europäischen Gemeinschaften(25),

d) Geldwäsche im Sinne von Artikel 1 der Richtlinie 91/308/EWG des Rates vom 10. Juni 1991 zur
Verhinderung der Nutzung des Finanzsystems zum Zwecke der Geldwäsche(26).

Die Mitgliedstaaten legen im Einklang mit ihren nationalen Rechtsvorschriften und unter Beachtung
des Gemeinschaftsrechts die Bedingungen für die Anwendung dieses Absatzes fest.

Sie können Ausnahmen von der in Unterabsatz 1 genannten Verpflichtung aus zwingenden
Gründen des Allgemeininteresses zulassen.

Zum Zwecke der Anwendung dieses Absatzes verlangen die öffentlichen Auftraggeber
gegebenenfalls von den Bewerbern oder Bietern die Vorlage der in Absatz 3 genannten
Unterlagen, und sie können die nach ihrem Ermessen erforderlichen Informationen über die
persönliche Lage dieser Bewerber oder Bieter bei den zuständigen Behörden einholen, wenn sie
Bedenken in Bezug auf die persönliche Lage dieser Bewerber oder Bieter haben. Betreffen die
Informationen einen Bewerber oder Bieter, der in einem anderen Staat als der öffentliche
Auftraggeber ansässig ist, so kann dieser die zuständigen Behörden um Mitarbeit ersuchen. Nach
Maßgabe des nationalen Rechts des Mitgliedstaats, in dem der Bewerber oder Bieter ansässig ist,
betreffen diese Ersuchen juristische und/oder natürliche Personen, gegebenenfalls auch die
jeweiligen Unternehmensleiter oder jede andere Person, die befugt ist, den Bewerber oder Bieter
zu vertreten, in seinem Namen Entscheidungen zu treffen oder ihn zu kontrollieren.

(2) Von der Teilnahme am Vergabeverfahren kann jeder Wirtschaftsteilnehmer ausgeschlossen
werden,

a) der sich im Insolvenz-/Konkursverfahren oder einem gerichtlichen Ausgleichsverfahren oder in
Liquidation befindet oder seine gewerbliche Tätigkeit eingestellt hat oder sich in einem
Vergleichsverfahren oder Zwangsvergleich oder aufgrund eines in den einzelstaatlichen
Rechtsvorschriften vorgesehenen gleichartigen Verfahrens in einer entsprechenden Lage befindet;

b) gegen den ein Insolvenz-/Konkursverfahren oder ein gerichtliches Ausgleichsverfahren oder ein
Vergleichsverfahren oder ein Zwangsvergleich eröffnet wurde oder gegen den andere in den
einzelstaatlichen Rechtsvorschriften vorgesehene gleichartige Verfahren eingeleitet worden sind;

c) die aufgrund eines nach den Rechtsvorschriften des betreffenden Landes rechtskräftigen Urteils
wegen eines Deliktes bestraft worden sind, das ihre berufliche Zuverlässigkeit in Frage stellt;

d) die im Rahmen ihrer beruflichen Tätigkeit eine schwere Verfehlung begangen haben, die vom
öffentlichen Auftraggeber nachweislich festgestellt wurde;

e) die ihre Verpflichtung zur Zahlung der Sozialbeiträge nach den Rechtsvorschriften des Landes,
in dem sie niedergelassen sind, oder des Landes des öffentlichen Auftraggebers nicht erfuellt
haben;

f) die ihre Verpflichtung zur Zahlung der Steuern und Abgaben nach den Rechtsvorschriften des
Landes, in dem sie niedergelassen sind, oder des Landes des öffentlichen Auftraggebers nicht
erfuellt haben;

g) die sich bei der Erteilung von Auskünften, die gemäß diesem Abschnitt eingeholt werden
können, in erheblichem Maße falscher Erklärungen schuldig gemacht oder diese Auskünfte nicht
erteilt haben.

Die Mitgliedstaaten legen nach Maßgabe ihrer innerstaatlichen Rechtsvorschriften und unter
Beachtung des Gemeinschaftsrechts die Bedingungen für die Anwendung dieses Absatzes fest.

(3) Als ausreichenden Nachweis dafür, dass die in Absatz 1 und Absatz 2 Buchstaben a, b, c, e
oder f genannten Fälle auf den Wirtschaftsteilnehmer nicht zutreffen, akzeptiert der öffentliche
Auftraggeber

a) im Fall von Absatz 1 und Absatz 2 Buchstaben a, b und c einen Auszug aus dem Strafregister
oder - in Ermangelung eines solchen - eine gleichwertige Urkunde einer zuständigen Gerichts-
oder Verwaltungsbehörde des Ursprungs- oder Herkunftslands, aus der hervorgeht, dass diese
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Anforderungen erfuellt sind;

b) im Fall von Absatz 2 Buchstaben e oder f eine von der zuständigen Behörde des betreffenden
Mitgliedstaates ausgestellte Bescheinigung.

Wird eine Urkunde oder Bescheinigung von dem betreffenden Land nicht ausgestellt oder werden
darin nicht alle in Absatz 1 und Absatz 2 Buchstaben a, b oder c vorgesehenen Fälle erwähnt, so
kann sie durch eine eidesstattliche Erklärung oder in den Mitgliedstaaten, in denen es keine
eidesstattliche Erklärung gibt, durch eine förmliche Erklärung ersetzt werden, die der betreffende
Wirtschaftsteilnehmer vor einer zuständigen Gerichts- oder Verwaltungsbehörde, einem Notar
oder einer dafür qualifizierten Berufsorganisation des Ursprungs- oder Herkunftslands abgibt.

(4) Die Mitgliedstaaten benennen die für die Ausgabe der Urkunden, Bescheinigungen oder
Erklärungen nach Absatz 3 zuständigen Behörden und Stellen und unterrichten davon die
Kommission. Die datenschutzrechtlichen Bestimmungen bleiben von dieser Mitteilung unberührt.

Artikel 46

Befähigung zur Berufsausübung

Jeder Wirtschaftsteilnehmer, der sich an einem Auftrag beteiligen möchte, kann aufgefordert
werden, nachzuweisen, dass er im Berufs- oder Handelsregister seines Herkunftslandes
vorschriftsmäßig eingetragen ist, bzw. eine Erklärung unter Eid oder eine Bescheinigung
vorzulegen; für die Vergabe öffentlicher Bauaufträge gelten die Angaben in Anhang IX Teil A, für
die Vergabe öffentlicher Lieferaufträge gelten die Angaben in Anhang IX Teil B und für die
Vergabe öffentlicher Dienstleistungsaufträge gelten die Angaben in Anhang IX Teil C, und zwar
nach Maßgabe der Bedingungen, die im Mitgliedstaat seiner Niederlassung gelten.

Müssen Bewerber oder Bieter eine bestimmte Berechtigung besitzen oder Mitglieder einer
bestimmten Organisation sein, um die betreffende Dienstleistung in ihrem Ursprungsmitgliedstaat
erbringen zu können, so kann der öffentliche Auftraggeber bei der Vergabe öffentlicher
Dienstleistungsaufträge den Nachweis ihrer Berechtigung oder Mitgliedschaft verlangen.

Artikel 47

Wirtschaftliche und finanzielle Leistungsfähigkeit

(1) Die finanzielle und wirtschaftliche Leistungsfähigkeit des Wirtschaftsteilnehmers kann in der
Regel durch einen oder mehrere der nachstehenden Nachweise belegt werden:

a) entsprechende Bankerklärungen oder gegebenenfalls Nachweis einer entsprechenden
Berufshaftpflichtversicherung;

b) Vorlage von Bilanzen oder Bilanzauszügen, falls deren Veröffentlichung in dem Land, in dem
der Wirtschaftsteilnehmer ansässig ist, gesetzlich vorgeschrieben ist;

c) eine Erklärung über den Gesamtumsatz und gegebenenfalls den Umsatz für den
Tätigkeitsbereich, der Gegenstand der Ausschreibung ist, höchstens in den letzten drei
Geschäftsjahren, entsprechend dem Gründungsdatum oder dem Datum der Tätigkeitsaufnahme
des Wirtschaftsteilnehmers, sofern entsprechende Angaben verfügbar sind.

(2) Ein Wirtschaftsteilnehmer kann sich gegebenenfalls für einen bestimmten Auftrag auf die
Kapazitäten anderer Unternehmen ungeachtet des rechtlichen Charakters der zwischen ihm und
diesen Unternehmen bestehenden Verbindungen stützen. Er muss in diesem Falle dem
öffentlichen Auftraggeber gegenüber nachweisen, dass ihm die erforderlichen Mittel zur
Verfügung stehen, indem er beispielsweise die diesbezüglichen Zusagen dieser Unternehmen
vorlegt.

(3) Unter denselben Voraussetzungen können sich Gemeinschaften von Wirtschaftsteilnehmern
nach Artikel 4 auf die Kapazitäten der Mitglieder der Gemeinschaften oder anderer Unternehmen
stützen.

(4) Die öffentlichen Auftraggeber geben in der Bekanntmachung oder in der Aufforderung zur
Angebotsabgabe an, welche der in Absatz 1 genannten Nachweise sowie welche anderen
Nachweise vorzulegen sind.

(5) Kann ein Wirtschaftsteilnehmer aus einem berechtigten Grund die vom öffentlichen
Auftraggeber geforderten Nachweise nicht beibringen, so kann er den Nachweis seiner
finanziellen und wirtschaftlichen Leistungsfähigkeit durch Vorlage jedes anderen vom öffentlichen
Auftraggeber für geeignet erachteten Belegs erbringen.

Artikel 48

Technische und/oder berufliche Leistungsfähigkeit
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(1) Die technische und/oder berufliche Leistungsfähigkeit des Wirtschaftsteilnehmers wird gemäß
den Absätzen 2 und 3 bewertet und überprüft.

(2) Der Nachweis der technischen Leistungsfähigkeit des Wirtschaftsteilnehmers kann je nach Art,
Menge oder Umfang und Verwendungszweck der Bauleistungen, der zu liefernden Erzeugnisse
oder der Dienstleistungen wie folgt erbracht werden:

a) i) durch eine Liste der in den letzten fünf Jahren erbrachten Bauleistungen, wobei für die
wichtigsten Bauleistungen Bescheinigungen über die ordnungsgemäße Ausführung beizufügen
sind. Aus diesen Bescheinigungen muss Folgendes hervorgehen: der Wert der Bauleistung sowie
Zeit und Ort der Bauausführung und die Angabe, ob die Arbeiten fachgerecht und ordnungsgemäß
ausgeführt wurden; gegebenenfalls leitet die zuständige Behörde diese Bescheinigungen direkt
dem öffentlichen Auftraggeber zu;

ii) durch eine Liste der in den letzten drei Jahren erbrachten wesentlichen Lieferungen oder
Dienstleistungen mit Angabe des Werts, des Liefer- bzw. Erbringungszeitpunkts sowie des
öffentlichen oder privaten Empfängers. Die Lieferungen und Dienstleistungen werden wie folgt
nachgewiesen:

- durch eine von der zuständigen Behörde ausgestellte oder beglaubigte Bescheinigung, wenn es
sich bei dem Empfänger um einen öffentlichen Auftraggeber handelte;

- wenn es sich bei dem Empfänger um einen privaten Erwerber handelt, durch eine vom
Erwerber ausgestellte Bescheinigung oder, falls eine derartige Bescheinigung nicht erhältlich ist,
durch eine einfache Erklärung des Wirtschaftsteilnehmers;

b) durch Angabe der technischen Fachkräfte oder der technischen Stellen, unabhängig davon, ob
sie dem Unternehmen des Wirtschaftsteilnehmers angehören oder nicht, und zwar insbesondere
derjenigen, die mit der Qualitätskontrolle beauftragt sind, und bei öffentlichen Bauaufträgen
derjenigen, über die der Unternehmer für die Ausführung des Bauwerks verfügt;

c) durch die Beschreibung der technischen Ausrüstung des Lieferanten oder
Dienstleistungserbringers, seiner Maßnahmen zur Qualitätssicherung und seiner Untersuchungs-
und Forschungsmöglichkeiten;

d) sind die zu liefernden Erzeugnisse oder die zu erbringenden Dienstleistungen komplexer Art
oder sollen sie ausnahmsweise einem besonderen Zweck dienen, durch eine Kontrolle, die vom
öffentlichen Auftraggeber oder in dessen Namen von einer zuständigen amtlichen Stelle
durchgeführt wird, die sich dazu bereit erklärt und sich in dem Land befindet, in dem der Lieferant
oder Dienstleistungserbringer ansässig ist; diese Kontrolle betrifft die Produktionskapazität des
Lieferanten bzw. die technische Leistungsfähigkeit des Dienstleistungserbringers und
erforderlichenfalls seine Untersuchungs- und Forschungsmöglichkeiten sowie die von ihm für die
Qualitätskontrolle getroffenen Vorkehrungen;

e) durch Studiennachweise und Bescheinigungen über die berufliche Befähigung des
Dienstleistungserbringers oder Unternehmers und/oder der Führungskräfte des Unternehmens,
insbesondere der für die Erbringung der Dienstleistungen oder für die Ausführung der
Bauleistungen verantwortlichen Personen;

f) bei öffentlichen Bau- und Dienstleistungsaufträgen, und zwar nur in den entsprechenden Fällen
durch Angabe der Umweltmanagementmaßnahmen, die der Wirtschaftsteilnehmer bei der
Ausführung des Auftrags gegebenenfalls anwenden will;

g) durch eine Erklärung, aus der die durchschnittliche jährliche Beschäftigtenzahl des
Dienstleistungserbringers oder des Unternehmers und die Zahl seiner Führungskräfte in den
letzten drei Jahren ersichtlich ist;

h) durch eine Erklärung, aus der hervorgeht, über welche Ausstattung, welche Geräte und welche
technische Ausrüstung der Dienstleistungserbringer oder Unternehmer für die Ausführung des
Auftrags verfügt;

i) durch die Angabe, welche Teile des Auftrags der Dienstleistungserbringer unter Umständen als
Unteraufträge zu vergeben beabsichtigt;

j) hinsichtlich der zu liefernden Erzeugnisse:

i) durch Muster, Beschreibungen und/oder Fotografien, wobei die Echtheit auf Verlangen des
öffentlichen Auftraggebers nachweisbar sein muss;

ii) durch Bescheinigungen, die von als zuständig anerkannten Instituten oder amtlichen Stellen für
Qualitätskontrolle ausgestellt wurden und in denen bestätigt wird, dass die durch entsprechende
Bezugnahmen genau bezeichneten Erzeugnisse bestimmten Spezifikationen oder Normen
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entsprechen;

(3) Ein Wirtschaftsteilnehmer kann sich gegebenenfalls für einen bestimmten Auftrag auf die
Kapazitäten anderer Unternehmen ungeachtet des rechtlichen Charakters der zwischen ihm und
diesen Unternehmen bestehenden Verbindungen stützen. Er muss in diesem Falle dem
öffentlichen Auftraggeber gegenüber nachweisen, dass ihm für die Ausführung des Auftrags die
erforderlichen Mittel zur Verfügung stehen, indem er beispielsweise die Zusage dieser
Unternehmen vorlegt, dass sie dem Wirtschaftsteilnehmer die erforderlichen Mittel zur Verfügung
stellen.

(4) Unter denselben Voraussetzungen können sich Gemeinschaften von Wirtschaftsteilnehmern
nach Artikel 4 auf die Leistungsfähigkeit der Mitglieder der Gemeinschaften oder anderer
Unternehmen stützen.

(5) Bei der Vergabe öffentlicher Aufträge, die die Lieferung von Waren, für die Verlege- oder
Anbringarbeiten erforderlich sind, die Erbringung von Dienstleistungen und/oder Bauleistungen
zum Gegenstand haben, kann die Eignung der Wirtschaftsteilnehmer zur Erbringung dieser
Leistungen oder zur Ausführung der Verlege- und Anbringarbeiten insbesondere anhand ihrer
Fachkunde, Leistungsfähigkeit, Erfahrung und Zuverlässigkeit beurteilt werden.

(6) Der öffentliche Auftraggeber gibt in der Bekanntmachung oder in der Aufforderung zur
Angebotsabgabe an, welche der in Absatz 2 genannten Nachweise vorzulegen sind.

Artikel 49

Qualitätssicherungsnormen

Verlangen die öffentlichen Auftraggeber zum Nachweis dafür, dass der Wirtschaftsteilnehmer
bestimmte Qualitätssicherungsnormen erfuellt, die Vorlage von Bescheinigungen unabhängiger
Stellen, so nehmen sie auf Qualitätssicherungsverfahren Bezug, die den einschlägigen
europäischen Normen genügen und von entsprechenden Stellen zertifiziert sind, die den
europäischen Zertifizierungsnormen entsprechen. Gleichwertige Bescheinigungen von Stellen aus
anderen Mitgliedstaaten sind anzuerkennen. Die öffentlichen Auftraggeber erkennen auch andere
gleichwertige Nachweise für Qualitätssicherungsmaßnahmen an.

Artikel 50

Normen für Umweltmanagement

Verlangen die öffentlichen Auftraggeber in den in Artikel 48 Absatz 2 Buchstabe f genannten
Fällen zum Nachweis dafür, dass der Wirtschaftsteilnehmer bestimmte Normen für das
Umweltmanagement erfuellt, die Vorlage von Bescheinigungen unabhängiger Stellen, so nehmen
sie auf das Gemeinschaftssystem für das Umweltmanagement und die Umweltbetriebsprüfung
(EMAS) oder auf Normen für das Umweltmanagement Bezug, die auf den einschlägigen
europäischen oder internationalen Normen beruhen und von entsprechenden Stellen zertifiziert
sind, die dem Gemeinschaftsrecht oder gemäß einschlägigen europäischen oder internationalen
Zertifizierungsnormen entsprechen. Gleichwertige Bescheinigungen von Stellen in anderen
Mitgliedstaaten sind anzuerkennen. Die öffentlichen Auftraggeber erkennen auch andere
Nachweise für gleichwertige Umweltmanagement-Maßnahmen an, die von den
Wirtschaftsteilnehmern vorgelegt werden.

Artikel 51

Zusätzliche Unterlagen und Auskünfte

Der öffentliche Auftraggeber kann Wirtschaftsteilnehmer auffordern, die in Anwendung der Artikel
45 bis 50 vorgelegten Bescheinigungen und Dokumente zu vervollständigen oder zu erläutern.

Artikel 52

Amtliche Verzeichnisse zugelassener Wirtschaftsteilnehmer und Zertifizierung durch öffentlich-
rechtliche oder privatrechtliche Stellen

(1) Die Mitgliedstaaten können entweder amtliche Verzeichnisse zugelassener Bauunternehmer,
Lieferanten oder Dienstleistungserbringer oder eine Zertifizierung durch öffentlich-rechtliche oder
privatrechtliche Stellen einführen.

Die Mitgliedstaaten passen die Bedingungen für die Eintragung in diese Verzeichnisse sowie für
die Ausstellung der Bescheinigungen durch die Zertifizierungsstellen an Artikel 45 Absatz 1 und
Absatz 2 Buchstaben a bis d und g, Artikel 46, Artikel 47 Absätze 1, 4 und 5, Artikel 48 Absätze 1,
2, 5 und 6, Artikel 49 und gegebenenfalls Artikel 50 an.

Die Mitgliedstaaten passen die Bedingungen ferner an die Bestimmungen der Artikels 47 Absatz 2
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und Artikels 48 Absatz 3 an, sofern Anträge auf Eintragung von Wirtschaftsteilnehmern gestellt
werden, die zu einer Gruppe gehören und sich auf die von anderen Unternehmen der Gruppe
bereitgestellten Kapazitäten stützen. Diese Wirtschaftsteilnehmer müssen in diesem Falle
gegenüber der das amtliche Verzeichnis herausgebenden Behörde nachweisen, dass sie während
der gesamten Geltungsdauer der Bescheinigung über ihre Eintragung in ein amtliches Verzeichnis
über diese Kapazitäten verfügen und dass die Eignungskriterien, die nach den in Unterabsatz 2
genannten Artikeln vorgeschrieben sind und auf die sie sich für ihre Eintragung berufen, von den
betreffenden anderen Unternehmen in diesem Zeitraum fortlaufend erfuellt werden.

(2) Wirtschaftsteilnehmer, die in solchen amtlichen Verzeichnissen eingetragen sind oder über
eine Bescheinigung verfügen, können dem öffentlichen Auftraggeber bei jeder Vergabe eine
Bescheinigung der zuständigen Stelle über die Eintragung oder die von der zuständigen
Zertifizierungsstelle ausgestellte Bescheinigung vorlegen. In diesen Bescheinigungen sind die
Nachweise, aufgrund deren die Eintragung in das Verzeichnis/die Zertifizierung erfolgt ist, sowie
die sich aus dem Verzeichnis ergebende Klassifizierung anzugeben.

(3) Die von den zuständigen Stellen bescheinigte Eintragung in die amtlichen Verzeichnisse bzw.
die von der Zertifizierungsstelle ausgestellte Bescheinigung stellt für die öffentlichen Auftraggeber
der anderen Mitgliedstaaten nur eine Eignungsvermutung in Bezug auf Artikel 45 Absatz 1 und
Absatz 2 Buchstaben a bis d und g, Artikel 46, Artikel 47 Absatz 1 Buchstaben b und c sowie
Artikel 48 Absatz 2 Buchstabe a Ziffer i und Buchstaben b, e, g und h für Bauunternehmer, Absatz
2 Buchstabe a Ziffer ii und Buchstaben b, c, d und j für Lieferanten sowie Absatz 2 Buchstabe a
Ziffer ii und Buchstaben c bis i für Dienstleistungserbringer dar.

(4) Die Angaben, die den amtlichen Verzeichnissen bzw. der Zertifizierung zu entnehmen sind,
können nicht ohne Begründung in Zweifel gezogen werden. Hinsichtlich der Zahlung der
Sozialbeiträge und der Zahlung von Steuern und Abgaben kann bei jeder Vergabe von jedem in
das Verzeichnis eingetragenen Wirtschaftsteilnehmer eine zusätzliche Bescheinigung verlangt
werden.

Öffentliche Auftraggeber aus anderen Mitgliedstaaten wenden die Bestimmungen von Absatz 3
und des Unterabsatzes 1 des vorliegenden Absatzes nur zugunsten von Wirtschaftsteilnehmern
an, die in dem Mitgliedstaat ansässig sind, in dem das amtliche Verzeichnis geführt wird.

(5) Für die Eintragung von Wirtschaftsteilnehmern aus anderen Mitgliedstaaten in ein amtliches
Verzeichnis bzw. für ihre Zertifizierung durch die in Absatz 1 genannten Stellen können nur die für
inländische Wirtschaftsteilnehmer vorgesehenen Nachweise und Erklärungen gefordert werden, in
jedem Fall jedoch nur diejenigen, die in den Artikeln 45 bis 49 und gegebenenfalls in Artikel 50
genannt sind.

Eine solche Eintragung oder Zertifizierung kann jedoch den Wirtschaftsteilnehmern aus anderen
Mitgliedstaaten nicht zur Bedingung für ihre Teilnahme an einer öffentlichen Ausschreibung
gemacht werden. Die öffentlichen Auftraggeber erkennen gleichwertige Bescheinigungen von
Stellen in anderen Mitgliedstaaten an. Sie erkennen auch andere gleichwertige Nachweise an.

(6) Die Wirtschaftsteilnehmer können jederzeit die Eintragung in ein amtliches Verzeichnis oder
die Ausstellung der Bescheinigung beantragen. Sie sind innerhalb einer angemessen kurzen Frist
von der Entscheidung der zuständigen Zertifizierungsstelle bzw. der Stelle, die das amtliche
Verzeichnis führt, zu unterrichten.

(7) Die in Absatz 1 genannten Zertifizierungsstellen sind Stellen, die die europäischen Normen für
die Zertifizierung erfuellen.

(8) Mitgliedstaaten, die amtliche Verzeichnisse führen oder über Zertifizierungsstellen im Sinne
von Absatz 1 verfügen, sind gehalten, der Kommission und den übrigen Mitgliedstaaten die
Anschrift der Stelle mitzuteilen, bei der die Anträge eingereicht werden können.

Abschnitt 3

Auftragsvergabe

Artikel 53

Zuschlagskriterien

(1) Der öffentliche Auftraggeber wendet unbeschadet der für die Vergütung von bestimmten
Dienstleistungen geltenden einzelstaatlichen Rechts- und Verwaltungsvorschriften bei der
Erteilung des Zuschlags folgende Kriterien an:

a) entweder - wenn der Zuschlag auf das aus Sicht des öffentlichen Auftraggebers wirtschaftlich
günstigste Angebot erfolgt - verschiedene mit dem Auftragsgegenstand zusammenhängende
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Kriterien, z.B. Qualität, Preis, technischer Wert, Ästhetik, Zweckmäßigkeit, Umwelteigenschaften,
Betriebskosten, Rentabilität, Kundendienst und technische Hilfe, Lieferzeitpunkt und Lieferungs-
oder Ausführungsfrist

b) oder ausschließlich das Kriterium des niedrigsten Preises.

(2) Unbeschadet des Unterabsatzes 3 gibt der öffentliche Auftraggeber im Fall von Absatz 1
Buchstabe a in der Bekanntmachung oder den Verdingungsunterlagen oder - beim
wettbewerblichen Dialog - in der Beschreibung an, wie er die einzelnen Kriterien gewichtet, um
das wirtschaftlich günstigste Angebot zu ermitteln.

Diese Gewichtung kann mittels einer Marge angegeben werden, deren größte Bandbreite
angemessen sein muss.

Kann nach Ansicht des öffentlichen Auftraggebers die Gewichtung aus nachvollziehbaren Gründen
nicht angegeben werden, so gibt der öffentliche Auftraggeber in der Bekanntmachung oder in den
Verdingungsunterlagen oder - beim wettbewerblichen Dialog - in der Beschreibung die Kriterien in
der absteigenden Reihenfolge ihrer Bedeutung an.

Artikel 54

Durchführung von elektronischen Auktionen

(1) Die Mitgliedstaaten können festlegen, dass die öffentlichen Auftraggeber elektronischen
Auktionen durchführen dürfen.

(2) Bei der Verwendung des offenen und nichtoffenen Verfahrens sowie des
Verhandlungsverfahrens können die öffentlichen Auftraggeber im Falle des Artikels 30 Absatz 1
Buchstabe a beschließen, dass der Vergabe eines öffentlichen Auftrags eine elektronische Auktion
vorausgeht, sofern die Spezifikationen des Auftrags hinreichend präzise beschrieben werden
können.

Eine elektronische Auktion kann unter den gleichen Bedingungen bei einem erneuten Aufruf zum
Wettbewerb der Parteien einer Rahmenvereinbarung nach Artikel 32 Absatz 4 Unterabsatz 2
zweiter Gedankenstrich und bei einem Aufruf zum Wettbewerb hinsichtlich der im Rahmen des in
Artikel 33 genannten dynamischen Beschaffungssystems zu vergebenden Aufträge durchgeführt
werden.

Die elektronische Auktion erstreckt sich

- entweder allein auf die Preise, wenn der Zuschlag für den Auftrag zum niedrigsten Preis erteilt
wird,

- oder auf die Preise und/oder die Werte der in den Verdingungsunterlagen genannten
Angebotskomponenten, wenn das wirtschaftlich günstigste Angebot den Zuschlag für den Auftrag
erhält.

(3) Öffentliche Auftraggeber, die die Durchführung einer elektronischen Auktion beschließen,
weisen in der Bekanntmachung darauf hin.

Die Verdingungsunterlagen enthalten unter anderem folgende Informationen:

a) die Komponenten, deren Werte Gegenstand der elektronischen Auktion sein werden, sofern
diese Komponenten in der Weise quantifizierbar sind, dass sie in Ziffern oder in Prozentangaben
ausgedrückt werden können;

b) gegebenenfalls die Obergrenzen der Werte, die unterbreitet werden können, wie sie sich aus
den Spezifikationen des Auftragsgegenstandes ergeben;

c) die Informationen, die den Bietern im Laufe der elektronischen Auktion zur Verfügung gestellt
werden, sowie den Termin, an dem sie ihnen gegebenenfalls zur Verfügung gestellt werden;

d) die relevanten Angaben zum Ablauf der elektronischen Auktion;

e) die Bedingungen, unter denen die Bieter Gebote tätigen können, und insbesondere die
Mindestabstände, die bei diesen Geboten gegebenenfalls einzuhalten sind;

f) die relevanten Angaben zur verwendeten elektronischen Vorrichtung und zu den technischen
Modalitäten und Merkmalen der Anschlussverbindung.

(4) Vor der Durchführung einer elektronischen Auktion nehmen die öffentlichen Auftraggeber
anhand des bzw. der Zuschlagskriterien und der dafür festgelegten Gewichtung eine erste
vollständige Evaluierung der Angebote vor.

Alle Bieter, die zulässige Angebote unterbreitet haben, werden gleichzeitig auf elektronischem
Wege aufgefordert, neue Preise und/oder Werte vorzulegen; die Aufforderung enthält sämtliche
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relevanten Angaben betreffend die individuelle Verbindung zur verwendeten elektronischen
Vorrichtung sowie das Datum und die Uhrzeit des Beginns der elektronischen Auktion. Die
elektronische Auktion kann mehrere aufeinander folgende Phasen umfassen. Sie darf frühestens
zwei Arbeitstage nach der Versendung der Aufforderungen beginnen.

(5) Erfolgt der Zuschlag auf das wirtschaftlich günstigste Angebot, so wird der Aufforderung das
Ergebnis einer vollständigen Bewertung des Angebots des betreffenden Bieters, die entsprechend
der Gewichtung nach Artikel 53 Absatz 2 Unterabsatz 1 durchgeführt wurde, beigefügt.

In der Aufforderung ist ebenfalls die mathematische Formel vermerkt, der zufolge bei der
elektronischen Auktion die automatischen Neureihungen entsprechend den vorgelegten neuen
Preisen und/oder den neuen Werten vorgenommen wird. Aus dieser Formel geht auch die
Gewichtung aller Kriterien für die Ermittlung des wirtschaftlich günstigsten Angebots hervor, so
wie sie in der Bekanntmachung oder in den Verdingungsunterlagen angegeben ist; zu diesem
Zweck sind etwaige Margen durch einen im Voraus festgelegten Wert auszudrücken.

Sind Varianten zulässig, so muss für jede einzelne Variante getrennt eine Formel angegeben
werden.

(6) Die öffentlichen Auftraggeber übermitteln allen Bietern im Laufe einer jeden Phase der
elektronischen Auktion unverzüglich zumindest die Informationen, die erforderlich sind, damit den
Bietern jederzeit ihr jeweiliger Rang bekannt ist. Sie können ferner zusätzliche Informationen zu
anderen vorgelegten Preisen oder Werten übermitteln, sofern dies in den Verdingungsunterlagen
angegeben ist. Darüber hinaus können sie jederzeit die Zahl der Teilnehmer an der Phase der
Auktion bekannt geben. Sie dürfen jedoch keinesfalls während der Phasen der elektronischen
Auktion die Identität der Bieter bekannt geben.

(7) Die öffentlichen Auftraggeber schließen die elektronische Auktion nach einer oder mehreren
der folgenden Vorgehensweisen ab:

a) Sie geben in der Aufforderung zur Teilnahme an der Auktion das Datum und die Uhrzeit an, die
von vornherein festgelegt wurden;

b) sie schließen das Verfahren ab, wenn keine neuen Preise oder neuen Werte mehr eingehen,
die den Anforderungen an die Mindestabstände gerecht werden. In diesem Falle geben die
öffentlichen Auftraggeber in der Aufforderung zur Teilnahme an der Auktion die Frist an, die sie
ab dem Erhalt der letzten Vorlage bis zum Abschluss der elektronischen Auktion verstreichen
lassen;

c) sie schließen das Verfahren ab, wenn die Auktionsphasen in der Anzahl, die in der
Aufforderung zur Teilnahme an der Auktion angegeben war, durchgeführt wurden.

Wenn die öffentlichen Auftraggeber beschlossen haben, die elektronische Auktion gemäß
Buchstabe c, gegebenenfalls kombiniert mit dem Verfahren nach Buchstabe b, abzuschließen,
wird in der Aufforderung zur Teilnahme an der Auktion der Zeitplan für jede Auktionsphase
angegeben.

(8) Nach Abschluss der elektronischen Auktion vergibt der öffentliche Auftraggeber den Auftrag
gemäß Artikel 53 entsprechend den Ergebnissen der elektronischen Auktion.

Öffentliche Auftraggeber dürfen elektronische Auktionen nicht missbräuchlich oder dergestalt
durchführen, dass der Wettbewerb ausgeschaltet, eingeschränkt oder verfälscht wird, oder
dergestalt, dass der Auftragsgegenstand, wie er im Zuge der Veröffentlichung der
Bekanntmachung ausgeschrieben und in den Verdingungsunterlagen definiert worden ist,
verändert wird.

Artikel 55

Ungewöhnlich niedrige Angebote

(1) Erwecken im Fall eines bestimmten Auftrags Angebote den Eindruck, im Verhältnis zur
Leistung ungewöhnlich niedrig zu sein, so muss der öffentliche Auftraggeber vor Ablehnung dieser
Angebote schriftlich Aufklärung über die Einzelposten des Angebots verlangen, wo er dies für
angezeigt hält.

Die betreffenden Erläuterungen können insbesondere Folgendes betreffen:

a) die Wirtschaftlichkeit des Bauverfahrens, des Fertigungsverfahrens oder der Erbringung der
Dienstleistung,

b) die gewählten technischen Lösungen und/oder alle außergewöhnlich günstigen Bedingungen,
über die der Bieter bei der Durchführung der Bauleistungen, der Lieferung der Waren oder der
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Erbringung der Dienstleistung verfügt,

c) die Originalität der Bauleistungen, der Lieferungen oder der Dienstleistungen wie vom Bieter
angeboten,

d) die Einhaltung der Vorschriften über Arbeitsschutz und Arbeitsbedingungen, die am Ort der
Leistungserbringung gelten,

e) die etwaige Gewährung einer staatlichen Beihilfe an den Bieter.

(2) Der öffentliche Auftraggeber prüft - in Rücksprache mit dem Bieter - die betreffende
Zusammensetzung und berücksichtigt dabei die gelieferten Nachweise.

(3) Stellt der öffentliche Auftraggeber fest, dass ein Angebot ungewöhnlich niedrig ist, weil der
Bieter eine staatliche Beihilfe erhalten hat, so darf er das Angebot allein aus diesem Grund nur
nach Rücksprache mit dem Bieter ablehnen, sofern dieser binnen einer von dem öffentlichen
Auftraggeber festzulegenden ausreichenden Frist nicht nachweisen kann, dass die betreffende
Beihilfe rechtmäßig gewährt wurde. Lehnt der öffentliche Auftraggeber ein Angebot unter diesen
Umständen ab, so teilt er dies der Kommission mit.

TITEL III

VORSCHRIFTEN IM BEREICH ÖFFENTLICHER BAUKONZESSIONEN

KAPITEL I

Vorschriften für öffentliche Baukonzessionen

Artikel 56

Anwendungsbereich

Dieses Kapitel gilt für alle von öffentlichen Auftraggebern geschlossenen Verträge über öffentliche
Baukonzessionen, sofern der Wert dieser Verträge mindestens 6242000 EUR beträgt.

Dieser Wert wird nach den für öffentliche Bauaufträge geltenden Regeln, wie sie in Artikel 9
festgelegt sind, berechnet.

Artikel 57

Ausschluss vom Anwendungsbereich

Dieser Titel findet keine Anwendung auf öffentliche Baukonzessionen,

a) die für öffentliche Bauaufträge gemäß den Artikeln 13, 14 oder 15 vergeben werden;

b) die von öffentlichen Auftraggebern, die eine oder mehrere Tätigkeiten gemäß den Artikeln 3
bis 7 der Richtlinie 2004/17/EG zum Zwecke der Durchführung dieser Tätigkeiten vergeben
werden.

Diese Richtlinie findet jedoch weiterhin auf öffentliche Baukonzessionen Anwendung, die von
öffentlichen Auftraggebern, die eine oder mehrere der in Artikel 6 der Richtlinie 2004/17/EG
genannten Tätigkeiten ausüben, für diese Tätigkeiten ausgeschrieben werden, solange der
betreffende Mitgliedstaat die in Artikel 71 Absatz 1 Unterabsatz 2 der genannten Richtlinie
vorgesehene Möglichkeit, deren Anwendung zu verschieben, in Anspruch nimmt.

Artikel 58

Veröffentlichung der Bekanntmachung betreffend öffentliche Baukonzessionen

(1) Ein öffentlicher Auftraggeber, der eine öffentliche Baukonzession vergeben will, teilt seine
Absicht in einer Bekanntmachung mit.

(2) Die Bekanntmachungen betreffend öffentliche Baukonzessionen enthalten die in Anhang VII
Teil C aufgeführten Informationen und gegebenenfalls jede andere vom öffentlichen Auftraggeber
für sinnvoll erachtete Angabe gemäß den jeweiligen Mustern der Standardformulare, die von der
Kommission nach dem in Artikel 77 Absatz 2 genannten Verfahren angenommen werden.

(3) Die Bekanntmachungen werden gemäß Artikel 36 Absätze 2 bis 8 veröffentlicht.

(4) Artikel 37 betreffend die Veröffentlichung der Bekanntmachungen gilt auch für öffentliche
Baukonzessionen.

Artikel 59

Fristen

Vergeben die öffentlichen Auftraggeber eine öffentliche Baukonzession, so beträgt die Frist für die
Bewerbung um die Konzession mindestens 52 Tage, gerechnet ab dem Tag der Absendung der
Bekanntmachung, mit Ausnahme der Fälle des Artikels 38 Absatz 5.
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Artikel 38 Absatz 7 findet Anwendung.

Artikel 60

Unteraufträge

Der öffentliche Auftraggeber kann

a) entweder vorschreiben, dass der Konzessionär einen Mindestsatz von 30 % des Gesamtwerts
der Arbeiten, die Gegenstand der Baukonzession sind, an Dritte vergibt, wobei vorzusehen ist,
dass die Bewerber diesen Prozentsatz erhöhen können; der Mindestsatz muss im
Baukonzessionsvertrag angegeben werden;

b) oder die Konzessionsbewerber auffordern, in ihren Angeboten selbst anzugeben, welchen
Prozentsatz - sofern ein solcher besteht - des Gesamtwertes der Arbeiten, die Gegenstand der
Baukonzession sind, sie an Dritte vergeben wollen.

Artikel 61

Vergabe von Aufträgen für zusätzliche Arbeiten an den Konzessionär

Diese Richtlinie gilt nicht für zusätzliche Arbeiten, die weder im ursprünglichen
Konzessionsentwurf noch im ursprünglichen Vertrag vorgesehen sind, die jedoch wegen eines
unvorhergesehenen Ereignisses zur Ausführung der Bauleistungen in der beschriebenen Form
erforderlich geworden sind und die der öffentliche Auftraggeber an den Konzessionär vergibt,
sofern die Vergabe an den Wirtschaftsteilnehmer erfolgt, der die betreffende Bauleistung
erbringt, und zwar

- wenn sich diese zusätzlichen Arbeiten in technischer und wirtschaftlicher Hinsicht nicht ohne
wesentlichen Nachteil für die öffentlichen Auftraggeber vom ursprünglichen Auftrag trennen
lassen oder

- wenn diese Arbeiten zwar von der Ausführung des ursprünglichen Auftrags getrennt werden
können, aber für dessen Verbesserung unbedingt erforderlich sind.

Der Gesamtwert der vergebenen Aufträge für die zusätzlichen Arbeiten darf jedoch 50 % des
Wertes für die ursprünglichen Arbeiten, die Gegenstand der Konzession sind, nicht überschreiten.

KAPITEL II

Vorschriften über Aufträge, die von öffentlichen Auftraggebern als Konzessionären vergeben
werden

Artikel 62

Anwendbare Vorschriften

Ist der Konzessionär selbst öffentlicher Auftraggeber im Sinne des Artikels 1 Absatz 9, so muss er
bei der Vergabe von Bauleistungen an Dritte die Vorschriften dieser Richtlinie über die Vergabe
öffentlicher Bauaufträge beachten.

KAPITEL III

Vorschriften über Aufträge, die von Konzessionären vergeben werden, die nicht öffentliche
Auftraggeber sind

Artikel 63

Vorschriften über die Veröffentlichung: Schwellenwerte und Ausnahmen

(1) Die Mitgliedstaaten tragen dafür Sorge, dass öffentliche Baukonzessionäre, die nicht
öffentliche Auftraggeber sind, bei den von ihnen an Dritte vergebenen Aufträgen die in Artikel 64
enthaltenen Bekanntmachungsvorschriften anwenden, wenn der Auftragswert mindestens
6242000 EUR beträgt.

Eine Bekanntmachung ist nicht erforderlich bei Bauaufträgen, die die in Artikel 31 genannten
Bedingungen erfuellen.

Der Wert der Aufträge wird gemäß den in Artikel 9 festgelegten Regelungen für öffentliche
Bauaufträge berechnet.

(2) Unternehmen, die sich zusammengeschlossen haben, um die Konzession zu erhalten, sowie
mit den betreffenden Unternehmen verbundene Unternehmen gelten nicht als Dritte.

Ein "verbundenes Unternehmen" ist ein Unternehmen, auf das der Konzessionär unmittelbar oder
mittelbar einen beherrschenden Einfluss ausüben kann, das seinerseits einen beherrschenden
Einfluss auf den Konzessionär ausüben kann oder das ebenso wie der Konzessionär dem
beherrschenden Einfluss eines dritten Unternehmens unterliegt, sei es durch Eigentum, finanzielle
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Beteiligung oder sonstige Bestimmungen, die die Tätigkeit der Unternehmen regeln. Ein
beherrschender Einfluss wird vermutet, wenn ein Unternehmen unmittelbar oder mittelbar

a) die Mehrheit des gezeichneten Kapitals eines anderen Unternehmens besitzt oder

b) über die Mehrheit der mit den Anteilen eines anderen Unternehmens verbundenen
Stimmrechte verfügt oder

c) mehr als die Hälfte der Mitglieder des Verwaltungs-, Leitungs- oder Aufsichtsorgans eines
anderen Unternehmens bestellen kann.

Die vollständige Liste dieser Unternehmen ist der Bewerbung um eine Konzession beizufügen.
Diese Liste ist auf den neuesten Stand zu bringen, falls sich später in den Beziehungen zwischen
den Unternehmen Änderungen ergeben.

Artikel 64

Veröffentlichung der Bekanntmachung

(1) Öffentliche Baukonzessionäre, die nicht öffentliche Auftraggeber sind und einen Bauauftrag an
Dritte vergeben wollen, teilen ihre Absicht in einer Bekanntmachung mit.

(2) Die Bekanntmachungen enthalten die in Anhang VII Teil C aufgeführten Informationen und
gegebenenfalls jede andere vom öffentlichen Baukonzessionär für sinnvoll erachtete Angabe
gemäß den jeweiligen Mustern der Standardformulare, die von der Kommission nach dem in
Artikel 77 Absatz 2 genannten Verfahren angenommen werden.

(3) Die Bekanntmachungen werden gemäß Artikel 36 Absätze 2 bis 8 veröffentlicht.

(4) Artikel 37 betreffend die freiwillige Veröffentlichung von Bekanntmachungen ist ebenfalls
anzuwenden.

Artikel 65

Fristen für den Eingang der Anträge auf Teilnahme und für den Eingang der Angebote

Bei der Vergabe von Bauaufträgen setzen öffentliche Baukonzessionäre, die nicht öffentliche
Auftraggeber sind, die Frist für den Eingang der Anträge auf Teilnahme auf nicht weniger als 37
Tage, gerechnet ab dem Tag der Absendung der Bekanntmachung, und die Frist für den Eingang
der Angebote auf nicht weniger als 40 Tage, gerechnet ab dem Tag der Absendung der
Bekanntmachung oder der Aufforderung zur Einreichung eines Angebots, fest.

Artikel 38 Absätze 5, 6 und 7 findet Anwendung.

TITEL IV

VORSCHRIFTEN ÜBER WETTBEWERBE IM DIENSTLEISTUNGSBEREICH

Artikel 66

Allgemeine Bestimmungen

(1) Die auf die Durchführung eines Wettbewerbs anwendbaren Regeln müssen den Artikeln 66 bis
74 entsprechen und sind den an der Teilnahme am Wettbewerb Interessierten mitzuteilen.

(2) Die Zulassung zur Teilnahme an einem Wettbewerb darf nicht beschränkt werden

a) auf das Gebiet eines Mitgliedstaats oder einen Teil davon;

b) aufgrund der Tatsache, dass nach dem Recht des Mitgliedstaats, in dem der Wettbewerb
organisiert wird, nur natürliche oder nur juristische Personen teilnehmen dürften.

Artikel 67

Anwendungsbereich

(1) Die Wettbewerbe werden gemäß diesem Titel durchgeführt, und zwar

a) von öffentlichen Auftraggebern, die zentrale Regierungsbehörden im Sinne des Anhangs IV
sind, ab einem Schwellenwert von mindestens 162000 EUR,

b) von öffentlichen Auftraggebern, die nicht zu den in Anhang IV genannten gehören, ab einem
Schwellenwert von mindestens 249000 EUR,

c) von allen öffentlichen Auftraggebern ab einem Schwellenwert von mindestens 249000 EUR,
wenn die Wettbewerbe die in Anhang II Teil A Kategorie 8 genannten Dienstleistungen, die in
Kategorie 5 genannten Dienstleistungen im Fernmeldewesen, deren CPV-Positionen den CPC-
Referenznummern 7524, 7525 und 7526 entsprechen, und/oder die in Anhang II Teil B genannten
Dienstleistungen betreffen.

(2) Dieser Titel findet Anwendung auf
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a) Wettbewerbe, die im Rahmen der Vergabe eines öffentlichen Dienstleistungsauftrags
durchgeführt werden;

b) Wettbewerbe mit Preisgeldern oder Zahlungen an die Teilnehmer.

In den Fällen nach Buchstabe a ist der Schwellenwert der geschätzte Wert des öffentlichen
Dienstleistungsauftrags ohne MwSt einschließlich etwaiger Preisgelder und/oder Zahlungen an die
Teilnehmer.

In den Fällen nach Buchstabe b ist der Schwellenwert der Gesamtwert dieser Preisgelder und
Zahlungen, einschließlich des geschätzten Wertes des öffentlichen Dienstleistungsauftrags ohne
MwSt, der später nach Artikel 31 Absatz 3 vergeben werden könnte, sofern der öffentliche
Auftraggeber eine derartige Vergabe in der Bekanntmachung des Wettbewerbs nicht ausschließt.

Artikel 68

Ausschluss vom Anwendungsbereich

Dieser Titel findet keine Anwendung auf

a) Wettbewerbe für Dienstleistungen im Sinne der Richtlinie 2004/17/EG, die von öffentlichen
Auftraggebern, die eine oder mehrere Tätigkeiten gemäß den Artikeln 3 bis 7 der genannten
Richtlinie ausüben, zum Zwecke der Ausübung dieser Tätigkeiten durchgeführt werden, und auf
Wettbewerbe, die nicht unter die genannte Richtlinie fallen;

Diese Richtlinie findet jedoch weiterhin auf Wettbewerbe für Dienstleistungen Anwendung, die von
öffentlichen Auftraggebern, die eine oder mehrere der in Artikel 6 der Richtlinie 2004/17/EG
genannten Tätigkeiten ausüben, für diese Tätigkeiten ausgeschrieben werden, solange der
betreffende Mitgliedstaat die in Artikel 71 Absatz 1 Unterabsatz 2 der genannten Richtlinie
vorgesehene Möglichkeit, deren Anwendung zu verschieben, in Anspruch nimmt.

b) Wettbewerbe, die in den in den Artikeln 13, 14 und 15 der vorliegenden Richtlinie genannten
Fällen für öffentliche Dienstleistungsaufträge durchgeführt werden.

Artikel 69

Bekanntmachungen

(1) Öffentliche Auftraggeber, die einen Wettbewerb durchführen wollen, teilen ihre Absicht in
einer Wettbewerbsbekanntmachung mit.

(2) Öffentliche Auftraggeber, die einen Wettbewerb durchgeführt haben, übermitteln eine
Bekanntmachung über die Ergebnisse des Wettbewerbs gemäß Artikel 36 und müssen einen
Nachweis über das Datum der Absendung vorlegen können.

Angaben über das Ergebnis des Wettbewerbs brauchen jedoch nicht veröffentlicht zu werden,
wenn ihre Offenlegung den Gesetzesvollzug behindern, dem öffentlichen Interesse zuwiderlaufen
oder die legitimen geschäftlichen Interessen öffentlicher oder privater Unternehmen schädigen
oder den lauteren Wettbewerb zwischen den Dienstleistungserbringern beeinträchtigen würde.

(3) Artikel 37 betreffend die Bekanntmachungen findet auch auf Wettbewerbe Anwendung.

Artikel 70

Abfassen von Bekanntmachungen über Wettbewerbe und Modalitäten ihrer Veröffentlichung

(1) Die Bekanntmachungen gemäß Artikel 69 enthalten die in Anhang VII Teil D aufgeführten
Informationen gemäß den jeweiligen Mustern der Standardformulare, die von der Kommission
nach dem in Artikel 77 Absatz 2 genannten Verfahren beschlossen werden.

(2) Die Bekanntmachungen werden gemäß Artikel 36 Absätze 2 bis 8 veröffentlicht.

Artikel 71

Kommunikationsmittel

(1) Artikel 42 Absätze 1, 2 und 4 gilt für jede Übermittlung von Informationen über Wettbewerbe.

(2) Die Übermittlung, der Austausch und die Speicherung von Informationen erfolgen dergestalt,
dass Vollständigkeit und Vertraulichkeit aller von den Teilnehmern des Wettbewerbs übermittelten
Informationen gewährleistet sind und das Preisgericht vom Inhalt der Pläne und Entwürfe erst
Kenntnis erhält, wenn die Frist für ihre Vorlage verstrichen ist.

(3) Für die Vorrichtungen, die für den elektronischen Empfang der Pläne und Entwürfe verwendet
werden, gelten die folgenden Bestimmungen:

a) Die Informationen über die Spezifikationen, die für den elektronischen Empfang der Pläne und
Entwürfe erforderlich sind, einschließlich der Verschlüsselung, müssen den interessierten Parteien
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zugänglich sein. Außerdem müssen die Vorrichtungen, die für den elektronischen Empfang der
Pläne und Entwürfe verwendet werden, den Anforderungen des Anhangs X genügen;

b) die Mitgliedstaaten können Systeme der freiwilligen Akkreditierung, die zu einem verbesserten
Angebot von Zertifizierungsdiensten für diese Vorrichtungen führen sollen, einführen oder
beibehalten.

Artikel 72

Auswahl der Wettbewerbsteilnehmer

Bei Wettbewerben mit beschränkter Teilnehmerzahl legen die öffentlichen Auftraggeber
eindeutige und nichtdiskriminierende Eignungskriterien fest. In jedem Fall muss die Zahl der
Bewerber, die zur Teilnahme am Wettbewerb aufgefordert werden, ausreichen, um einen echten
Wettbewerb zu gewährleisten.

Artikel 73

Zusammensetzung des Preisgerichts

Das Preisgericht darf nur aus natürlichen Personen bestehen, die von den Teilnehmern des
Wettbewerbs unabhängig sind. Wird von den Wettbewerbsteilnehmern eine bestimmte berufliche
Qualifikation verlangt, muss mindestens ein Drittel der Preisrichter über dieselbe oder eine
gleichwertige Qualifikation verfügen.

Artikel 74

Entscheidungen des Preisgerichts

(1) Das Preisgericht ist in seinen Entscheidungen und Stellungnahmen unabhängig.

(2) Die von den Bewerbern vorgelegten Pläne und Entwürfe werden unter Wahrung der
Anonymität und nur aufgrund der Kriterien, die in der Wettbewerbsbekanntmachung genannt
sind, geprüft.

(3) Es erstellt über die Rangfolge der von ihm ausgewählten Projekte einen von den Preisrichtern
zu unterzeichnenden Bericht, in dem auf die einzelnen Wettbewerbsarbeiten eingegangen wird
und die Bemerkungen des Preisgerichts sowie gegebenenfalls noch zu klärende Fragen aufgeführt
sind.

(4) Die Anonymität ist bis zur Stellungnahme oder zur Entscheidung des Preisgerichts zu wahren.

(5) Die Bewerber können bei Bedarf aufgefordert werden, zur Klärung bestimmter Aspekte der
Wettbewerbsarbeiten Antworten auf Fragen zu erteilen, die das Preisgericht in seinem Protokoll
festgehalten hat.

(6) Über den Dialog zwischen den Preisrichtern und den Bewerbern ist ein umfassendes Protokoll
zu erstellen.

TITEL V

STATISTISCHE PFLICHTEN, DURCHFÜHRUNGSBEFUGNISSE UND SCHLUSSBESTIMMUNGEN

Artikel 75

Statistische Pflichten

Um eine Einschätzung der Ergebnisse der Anwendung dieser Richtlinie zu ermöglichen,
übermitteln die Mitgliedstaaten der Kommission spätestens am 31. Oktober jeden Jahres eine
statistische Aufstellung gemäß Artikel 76 der von den öffentlichen Auftraggebern im Vorjahr
vergebenen Aufträge, und zwar getrennt nach öffentlichen Liefer-, Dienstleistungs- und
Bauaufträgen.

Artikel 76

Inhalt der statistischen Aufstellung

(1) Für jeden in Anhang IV aufgeführten öffentlichen Auftraggeber enthält die statistische
Aufstellung mindestens

a) die Anzahl und den Wert der vergebenen Aufträge im Sinne dieser Richtlinie;

b) die Anzahl und den Gesamtwert der Aufträge, die aufgrund der Ausnahmeregelung des
Übereinkommens vergeben wurden.

Soweit möglich werden die Daten gemäß Unterabsatz 1 Buchstabe a aufgeschlüsselt:

a) nach den jeweiligen Vergabeverfahren,

b) und für jedes Verfahren nach den Bauleistungen gemäß der in Anhang I aufgeführten
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Einteilung, nach Waren und Dienstleistungen gemäß den in Anhang II aufgeführten Kategorien der
CPV-Nomenklatur,

c) nach der Staatsangehörigkeit des Wirtschaftsteilnehmers, an den der Auftrag vergeben wurde.

Werden die Aufträge im Verhandlungsverfahren vergeben, so werden die Daten gemäß
Unterabsatz 1 Buchstabe a auch nach den in den Artikeln 30 und 31 genannten Fallgruppen
aufgeschlüsselt und enthalten die Anzahl und den Wert der vergebenen Aufträge nach
Staatszugehörigkeit der erfolgreichen Bieter zu einem Mitgliedstaat oder einem Drittstaat.

(2) Für jede Kategorie von öffentlichen Auftraggebern, die nicht in Anhang IV genannt sind,
enthält die statistische Aufstellung mindestens

a) die Anzahl und den Wert der vergebenen Aufträge, aufgeschlüsselt gemäß Absatz 1
Unterabsatz 2,

b) den Gesamtwert der Aufträge, die aufgrund der Ausnahmeregelung des Übereinkommens
vergeben wurden.

(3) Die statistische Aufstellung enthält alle weiteren statistischen Informationen, die gemäß dem
Übereinkommen verlangt werden.

Die in Unterabsatz 1 genannten Informationen werden nach dem in Artikel 77 Absatz 2 genannten
Verfahren festgelegt.

Artikel 77

Beratender Ausschuss

(1) Die Kommission wird von dem Beratenden Ausschuss für öffentliches Auftragswesen,
nachfolgend "Ausschuss" genannt, unterstützt, der mit Artikel 1 des Beschlusses 71/306/EWG(27)
eingesetzt wurde.

(2) Wird auf diesen Absatz Bezug genommen, so gelten die Artikel 3 und 7 des Beschlusses
1999/468/EG unter Beachtung von dessen Artikel 8.

(3) Der Ausschuss gibt sich eine Geschäftsordnung.

Artikel 78

Neufestsetzung der Schwellenwerte

(1) Die Kommission überprüft die in Artikel 7 genannten Schwellenwerte alle zwei Jahre ab
Inkrafttreten der Richtlinie und setzt diese, soweit erforderlich, nach dem in Artikel 77 Absatz 2
genannten Verfahren neu fest.

Die Berechnung dieser Schwellenwerte beruht auf dem durchschnittlichen Tageskurs des Euro
ausgedrückt in SZR während der 24 Monate, die am letzten Augusttag enden, der der
Neufestsetzung zum 1. Januar vorausgeht. Der so neu festgesetzte Schwellenwert wird, sofern
erforderlich, auf volle Tausend Euro abgerundet, um die Einhaltung der geltenden
Schwellenwerte zu gewährleisten, die in dem Übereinkommen vorgesehen sind und in SZR
ausgedrückt werden.

(2) Anlässlich der in Absatz 1 genannten Neufestsetzung passt die Kommission nach dem in
Artikel 77 Absatz 2 genannten Verfahren:

a) die Schwellenwerte in Artikel 8 Absatz 1 Buchstabe a, in Artikel 56 und in Artikel 63 Absatz 1
Unterabsatz 1 an die neu festgesetzten und für die öffentlichen Bauaufträge geltenden
Schwellenwerte an;

b) die Schwellenwerte in Artikel 8 Absatz 1 Buchstabe b und in Artikel 67 Absatz 1 Buchstabe a an
die neu festgesetzten Schwellenwerte an, die für öffentliche Dienstleistungsaufträge gelten, die
von öffentlichen Auftraggebern des Anhangs IV vergeben werden;

c) die Schwellenwerte in Artikel 67 Absatz 1 Buchstaben b und c an den neu festgesetzten
Schwellenwert an, der für Dienstleistungsaufträge gilt, die nicht von öffentlichen Auftraggebern
des Anhangs IV vergeben werden.

(3) Der Gegenwert der gemäß Absatz 1 festgesetzten Schwellenwerte in den Währungen der
Mitgliedstaaten, die nicht an der Währungsunion teilnehmen, wird grundsätzlich alle zwei Jahre
ab dem 1. Januar 2004 überprüft. Die Berechnung dieses Gegenwertes beruht auf dem
durchschnittlichen Tageskurs dieser Währungen in Euro in den 24 Monaten, die am letzten
Augusttag enden, der der Neufestsetzung zum 1. Januar vorausgeht.

(4) Die in Absatz 1 genannten neu festgesetzten Schwellenwerte und ihr in Absatz 3 genannter
Gegenwert in den Währungen der Mitgliedstaaten werden von der Kommission im Amtsblatt der
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Europäischen Union zu Beginn des Monats November, der auf die Neufestsetzung folgt,
veröffentlicht.

Artikel 79

Änderungen

(1) Die Kommission kann nach dem in Artikel 77 Absatz 2 genannten Verfahren Folgendes
ändern:

a) die technischen Modalitäten der in Artikel 78 Absatz 1 Unterabsatz 2 und Absatz 3 genannten
Berechnungsmethoden;

b) die Modalitäten für Erstellung, Übermittlung, Eingang, Übersetzung, Erhebung und Verteilung
der in den Artikeln 35, 58, 64 und 69 genannten Bekanntmachungen sowie der in Artikel 35
Absatz 4 Unterabsatz 4 sowie der in Artikel 75 und 76 genannten statistischen Aufstellungen;

c) die Modalitäten für die Bezugnahme auf bestimmte Positionen der CPV-Klassifikation in den
Bekanntmachungen;

d) die in Anhang III genannten Verzeichnisse der Einrichtungen und Kategorien von Einrichtungen
des öffentlichen Rechts, sofern aufgrund von Mitteilungen der Mitgliedstaaten die betreffenden
Änderungen sich als notwendig erweisen;

e) die in Anhang IV enthaltenen Verzeichnisse der zentralen Regierungsbehörden, nach Maßgabe
der Anpassungen, die notwendig sind, um dem Übereinkommen nachzukommen;

f) die Referenznummern der in Anhang I genannten Klassifikation, sofern der materielle
Anwendungsbereich dieser Richtlinie davon unberührt bleibt, und die Modalitäten für die
Bezugnahme in den Bekanntmachungen auf bestimmte Positionen dieser Klassifikation;

g) die Referenznummern der in Anhang II genannten Klassifikation, sofern der materielle
Anwendungsbereich dieser Richtlinie davon unberührt bleibt, und die Modalitäten für die
Bezugnahme auf bestimmte Positionen dieser Klassifikation in den Bekanntmachungen innerhalb
der in den genannten Anhängen aufgeführten Dienstleistungskategorien;

h) die Modalitäten der Übermittlung und Veröffentlichung von Daten nach Anhang VIII aus
Verwaltungsgründen oder wegen Anpassung an den technischen Fortschritt;

i) die Modalitäten und technischen Merkmale der Vorrichtungen für den elektronischen Empfang
gemäß Anhang X Buchstaben a, f und g.

Artikel 80

Umsetzung

(1) Die Mitgliedstaaten erlassen die erforderlichen Rechts- und Verwaltungsvorschriften, um
dieser Richtlinie spätestens am 31. Januar 2006 nachzukommen. Sie unterrichten die Kommission
unverzüglich davon.

Bei Erlass dieser Vorschriften nehmen die Mitgliedstaaten in diesen selbst oder durch einen
Hinweis bei der amtlichen Veröffentlichung auf diese Richtlinie Bezug. Die Mitgliedstaaten regeln
die Einzelheiten dieser Bezugnahme.

(2) Die Mitgliedstaaten teilen der Kommission den Wortlaut der wichtigsten innerstaatlichen
Rechtsvorschriften mit, die sie auf dem unter diese Richtlinie fallenden Gebiet erlassen.

Artikel 81

Kontrollmechanismen

Gemäß der Richtlinie 89/665/EWG des Rates vom 21. Dezember 1989 zur Koordinierung der
Rechts- und Verwaltungsvorschriften für die Anwendung der Nachprüfungsverfahren im Rahmen
der Vergabe öffentlicher Liefer- und Bauaufträge(28) stellen die Mitgliedstaaten die Anwendung
der vorliegenden Richtlinie durch wirksame, zugängliche und transparente Mechanismen sicher.

Zu diesem Zweck können sie unter anderem eine unabhängige Stelle benennen oder einrichten.

Artikel 82

Aufhebungen

Die Richtlinie 92/50/EWG, mit Ausnahme ihres Artikels 41, und die Richtlinien 93/36/EWG und
93/37/EWG werden unbeschadet der Verpflichtungen der Mitgliedstaaten hinsichtlich der
Umsetzungs- und Anwendungsfristen in Anhang XI mit Wirkung ab dem in Artikel 80 genannten
Datum aufgehoben.

Bezugnahmen auf die aufgehobenen Richtlinien gelten als Bezugnahmen auf die vorliegende
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Richtlinie und sind nach Maßgabe der Entsprechungstabelle in Anhang XII zu lesen.

Artikel 83

Inkrafttreten

Diese Richtlinie tritt am Tag ihrer Veröffentlichung im Amtsblatt der Europäischen Union in Kraft.

Artikel 84

Adressaten

Diese Richtlinie ist an die Mitgliedstaaten gerichtet.

Geschehen zu Straßburg am 31. März 2004

Im Namen des Europäischen Parlaments

Der Präsident

P. Cox

Im Namen des Rates

Der Präsident

D. Roche

(1) ABl. C 29 E vom 30.1.2001, S. 11 und ABl. C 203 E vom 27.8.2002, S. 210.

(2) ABl. C 193 vom 10.7.2001, S. 7.

(3) ABl. C 144 vom 16.5.2001, S. 23.

(4) Stellungnahme des Europäischen Parlaments vom 17. Januar 2002 (ABl. C 271 E vom
7.11.2002, S. 176), Gemeinsamer Standpunkt des Rates vom 20. März 2003 (ABl. C 147 E vom
24.6.2003, S. 1), Standpunkt des Europäischen Parlaments vom 2. Juli 2003 (noch nicht im
Amtsblatt veröffentlicht). Legislative Entschließung des Parlaments vom 29. Januar 2004 (noch
nicht im Amtsblatt veröffentlicht) und Beschluss des Rates vom 2. Februar 2004.
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ANHANG I

VERZEICHNIS DER TÄTIGKEITEN NACH ARTIKEL 1 ABSATZ 2 BUCHSTABE b(1)

>PLATZ FÜR EINE TABELLE>

(1) Bei unterschiedlichen Auslegungen zwischen CPV und NACE gilt die NACE-Nomenklatur.

ANHANG II

DIENSTLEISTUNGEN GEMÄSS ARTIKEL 1 ABSATZ 2 BUCHSTABE d

ANHANG II TEIL A(1)

>PLATZ FÜR EINE TABELLE>

(1) Bei unterschiedlichen Auslegungen zwischen CPV und CPC gilt die CPC-Nomenklatur.

ANHANG II TEIL B

>PLATZ FÜR EINE TABELLE>

ANHANG III

VERZEICHNIS DER EINRICHTUNGEN DES ÖFFENTLICHEN RECHTS UND DER KATEGORIEN VON
EINRICHTUNGEN DES ÖFFENTLICHEN RECHTS NACH ARTIKEL 1 ABSATZ 9 UNTERABSATZ 2

I - BELGIEN

Einrichtungen

A

- Agence fédérale pour l'Accueil des demandeurs d'Asile/Federaal Agentschap voor Opvang van
Asielzoekers

- Agence fédérale pour la Sécurité de la Chaîne alimentaire/Federaal Agentschap voor de
Veiligheid van de Voedselketen

- Agence fédérale de Contrôle nucléaire/Federaal Agentschap voor nucleaire Controle

- Agence wallonne à l'Exportation

- Agence wallonne des Télécommunications

- Agence wallonne pour l'Intégration des Personnes handicapées

- Aquafin

- Arbeitsamt der Deutschsprachigen Gemeinschaft

- Archives générales du Royaume et Archives de l'Etat dans les Provinces/Algemeen Rijksarchief
en Rijksarchief in de Provinciën Astrid

B

- Banque nationale de Belgique/Nationale Bank van België

- Belgisches Rundfunk- und Fernsehzentrum der Deutschsprachigen Gemeinschaft

- Berlaymont 2000

- Bibliothèque royale Albert Ier/Koninklijke Bilbliotheek Albert I

- Bruxelles-Propreté - Agence régionale pour la Propreté/Net-Brussel - Gewestelijke Agentschap
voor Netheid

- Bureau d'Intervention et de Restitution belge/Belgisch Interventie - en Restitutiebureau

- Bureau fédéral du Plan/Federaal Planbureau
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C

- Caisse auxiliaire de Paiement des Allocations de Chômage/Hulpkas voor
Werkloosheidsuitkeringen

- Caisse auxiliaire d'Assurance Maladie-Invalidité/Hulpkas voor Ziekte - en
Invaliditeitsverzekeringen

- Caisse de Secours et de Prévoyance en Faveur des Marins/Hulp - en Voorzorgskas voor
Zeevarenden

- Caisse de Soins de Santé de la Société Nationale des Chemins de Fer Belges/Kas der
geneeskundige Verzorging van de Nationale Maatschappij der Belgische Spoorwegen

- Caisse nationale des Calamités/Nationale Kas voor Rampenschade

- Caisse spéciale de Compensation pour Allocations familiales en Faveur des Travailleurs occupés
dans les Entreprises de Batellerie/Bijzondere Verrekenkas voor Gezinsvergoedingen ten Bate van
de Arbeiders der Ondernemingen voor Binnenscheepvaart

- Caisse spéciale de Compensation pour Allocations familiales en Faveur des Travailleurs occupés
dans les Entreprises de Chargement, Déchargement et Manutention de Marchandises dans les
Ports, Débarcadères, Entrepôts et Stations (appelée habituellement "Caisse spéciale de
Compensation pour Allocations familiales des Régions maritimes")/Bijzondere Verrekenkas voor
Gezinsvergoedingen ten Bate van de Arbeiders gebezigd door Ladings - en
Lossingsondernemingen en door de Stuwadoors in de Havens, Losplaatsen, Stapelplaatsen en
Stations (gewoonlijk genoemd "Bijzondere Compensatiekas voor Kindertoeslagen van de
Zeevaartgewesten")

- Centre d'Etude de l'Energie nucléaire/Studiecentrum voor Kernenergie

- Centre de recherches agronomiques de Gembloux

- Centre hospitalier de Mons

- Centre hospitalier de Tournai

- Centre hospitalier universitaire de Liège

- Centre informatique pour la Région de Bruxelles-Capitale/Centrum voor Informatica voor het
Brusselse Gewest

- Centre pour l'Egalité des Chances et la Lutte contre le Racisme/Centrum voor Gelijkheid van
Kansen en voor Racismebestrijding

- Centre régional d'Aide aux Communes

- Centrum voor Bevolkings- en Gezinsstudiën

- Centrum voor landbouwkundig Onderzoek te Gent

- Comité de Contrôle de l'Electricité et du Gaz/Controlecomité voor Elekticiteit en Gas

- Comité national de l'Energie/Nationaal Comité voor de Energie

- Commissariat général aux Relations internationales

- Commissariaat-Generaal voor de Bevordering van de lichamelijke Ontwikkeling, de Sport en de
Openluchtrecreatie

- Commissariat général pour les Relations internationales de la Communauté française de
Belgique

- Conseil central de l'Economie/Centrale Raad voor het Bedrijfsleven

- Conseil économique et social de la Région wallonne

- Conseil national du Travail/Nationale Arbeidsraad

- Conseil supérieur de la Justice/Hoge Raad voor de Justitie

- Conseil supérieur des Indépendants et des petites et moyennes Entreprises/Hoge Raad voor
Zelfstandigen en de kleine en middelgrote Ondernemingen

- Conseil supérieur des Classes moyennes

- Coopération technique belge/Belgische technische Coöperatie

D

- Dienstelle der Deutschprachigen Gemeinschaft für Personen mit einer Behinderung

- Dienst voor de Scheepvaart
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- Dienst voor Infrastructuurwerken van het gesubsidieerd Onderwijs

- Domus Flandria

E

- Entreprise publique des Technologies nouvelles de l'Information et de la Communication de la
Communauté française

- Export Vlaanderen

F

- Financieringsfonds voor Schuldafbouw en Eenmalige Investeringsuitgaven

- Financieringsinstrument voor de Vlaamse Visserij- en Aquicultuursector

- Fonds bijzondere Jeugdbijstand

- Fonds communautaire de Garantie des Bâtiments scolaires

- Fonds culurele Infrastructuur

- Fonds de Participation

- Fonds de Vieillissement/Zilverfonds

- Fonds d'Aide médicale urgente/Fonds voor dringende geneeskundige Hulp

- Fonds de Construction d'Institutions hospitalières et médico-sociales de la Communauté
française

- Fonds de Pension pour les Pensions de Retraite du Personnel statutaire de
Belgacom/Pensioenfonds voor de Rustpensioenen van het statutair Personeel van Belgacom

- Fonds des Accidents du Travail/Fonds voor Arbeidsongevallen

- Fonds des Maladies professionnelles/Fonds voor Beroepsziekten

- Fonds d'Indemnisation des Travailleurs licenciés en Cas de Fermeture d'Entreprises/Fonds tot
Vergoeding van de in geval van Sluiting van Ondernemingen ontslagen Werknemers

- Fonds du Logement des Familles nombreuses de la Région de Bruxelles-Capitale/Woningfonds
van de grote Gezinnen van het Brusselse hoofdstedelijk Gewest

- Fonds du Logement des Familles nombreuses de Wallonie

- Fonds Film in Vlaanderen

- Fonds national de Garantie des Bâtiments scolaires/Nationaal Warborgfonds voor
Schoolgebouwen

- Fonds national de Garantie pour la Réparation des Dégâts houillers/Nationaal Waarborgfonds
inzake Kolenmijnenschade

- Fonds piscicole de Wallonie

- Fonds pour le Financement des Prêts à des Etats étrangers/Fonds voor Financiering van de
Leningen aan Vreemde Staten

- Fonds pour la Rémunération des Mousses/Fonds voor Scheepsjongens

- Fonds régional bruxellois de Refinancement des Trésoreries communales/Brussels gewestelijk
Herfinancieringsfonds van de gemeentelijke Thesaurieën

- Fonds voor flankerend economisch Beleid

- Fonds wallon d'Avances pour la Réparation des Dommages provoqués par des Pompages et des
Prises d'Eau souterraine

G

- Garantiefonds der Deutschsprachigen Gemeinschaft für Schulbauten

- Grindfonds

H

- Herplaatsingfonds

- Het Gemeenschapsonderwijs

- Hulpfonds tot financieel Herstel van de Gemeenten

I

- Institut belge de Normalisation/Belgisch Instituut voor Normalisatie
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- Institut belge des Services postaux et des Télécommunications/Belgisch Instituut voor
Postdiensten en Telecommunicatie

- Institut bruxellois francophone pour la Formation professionnelle

- Institut bruxellois pour la Gestion de l'Environnement/Brussels Instituut voor Milieubeheer

- Institut d'Aéronomie spatiale/Instituut voor Ruimte - aëronomie

- Institut de Formation permanente pour les Classes moyennes et les petites et moyennes
Entreprises

- Institut des Comptes nationaux/Instituut voor de nationale Rekeningen

- Institut d'Expertise vétérinaire/Instituut voor veterinaire Keuring

- Institut du Patrimoine wallon

- Institut für Aus- und Weiterbildung im Mittelstand und in kleinen und mittleren Unternehmen

- Institut géographique nationale/Nationaal geografisch Instituut

- Institution pour le Développement de la Gazéification souterraine/Instelling voor de Ontwikkeling
van -ondergrondse Vergassing-

- Institution royale de Messine/Koninklijke Gesticht van Mesen

- Institutions universitaires de droit public relevant de la Communauté flamande/Universitaire
instellingen van publiek recht afangende van de Vlaamse Gemeenschap

- Institutions universitaires de droit public relevant de la Communauté française/Universitaire
instellingen van publiek recht afhangende van de Franse Gemeenschap

- Institut national d'Assurance Maladie-Invalidité/Rijksinstituut voor Ziekte - en
Invaliditeitsverzekering

- Institut national d'Assurances sociales pour Travailleurs indépendants/Rijksinstituut voor de
sociale Verzekeringen der Zelfstandigen

- Institut national des Industries extractives/Nationaal Instituut voor de Extractiebedrijven

- Institut national de Recherche sur les Conditions de Travail/Nationaal Onderzoeksinstituut voor
Arbeidsomstandigheden

- Institut national des Invalides de Guerre, anciens Combattants et Victimes de Guerre/Nationaal
Instituut voor Oorlogsinvaliden, Oudstrijders en Oorlogsslachtoffers

- Institut national des Radioéléments/Nationaal Instituut voor Radio-Elementen

- Institut national pour la Criminalistique et la Criminologie/Nationaal Instituut voor Criminalistiek
en Criminologie

- Institut pour l'Amélioration des Conditions de Travail/Instituut voor Verbetering van de
Arbeidsvoorwaarden

- Institut royal belge des Sciences naturelles/Koninklijk Belgisch Instituut voor
Natuurwetenschappen

- Institut royal du Patrimoine culturel/Koninklijk Instituut voor het Kunstpatrimonium

- Institut royal météorologique de Belgique/Koninklijk meteorologisch Instituut van België

- Institut scientifique de Service public en Région wallonne

- Institut scientifique de la Santé publique - Louis Pasteur/Wetenschappelijk Instituut
Volksgezondheid - Louis Pasteur

- Instituut voor de Aanmoediging van Innovatie door Wetenschap en Technologie in Vlaanderen

- Instituut voor Bosbouw en Wildbeheer

- Instituut voor het archeologisch Patrimonium

- Investeringsdienst voor de Vlaamse autonome Hogescholen

- Investeringsfonds voor Grond- en Woonbeleid voor Vlaams-Brabant

J

- Jardin botanique national de Belgique/Nationale Plantentuin van België

K

- Kind en Gezin

- Koninklijk Museum voor schone Kunsten te Antwerpen
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L

- Loterie nationale/Nationale Loterij

M

- Mémorial national du Fort de Breendonk/Nationaal Gedenkteken van het Fort van Breendonk

- Musée royal de l'Afrique centrale/Koninklijk Museum voor Midden-Afrika

- Musées royaux d'Art et d'Histoire/Koninklijke Musea voor Kunst en Geschiedenis

- Musées royaux des Beaux-Arts de Belgique/Koninklijke Musea voor schone Kunsten van België

O

- Observatoire royal de Belgique/Koninklijke Sterrenwacht van België

- Office central d'Action sociale et culturelle du Ministère de la Défense/Centrale Dienst voor
sociale en culturele Actie van het Ministerie van Defensie

- Office communautaire et régional de la Formation professionnelle et de l'Emploi

- Office de Contrôle des Assurances/Controledienst voor de Verzekeringen

- Office de Contrôle des Mutualités et des Unions nationales de Mutualités/Controledienst voor de
Ziekenfondsen en de Landsbonden van Ziekenfondsen

- Office de la Naissance et de l'Enfance

- Office de Promotion du Tourisme

- Office de Sécurité sociale d'Outre-Mer/Dienst voor de overzeese sociale Zekerheid

- Office for foreign Investors in Wallonie

- Office national d'Allocations familiales pour Travailleurs salariés/Rijksdienst voor Kinderbijslag
voor Werknemers

- Office national de l'Emploi/Rijksdienst voor Arbeidsvoorziening

- Office national de Sécurité sociale/Rijksdienst voor sociale Zekerheid

- Office national de Sécurité sociale des Administrations provinciales et locales/Rijksdienst voor
sociale Zekerheid van de provinciale en plaatselijke Overheidsdiensten

- Office national des Pensions/Rijksdienst voor Pensioenen

- Office national des Vacances annuelles/Rijksdienst voor jaarlijkse Vakantie

- Office national du Ducroire/Nationale Delcrederedienst

- Office régional bruxellois de l'Emploi/Brusselse gewestelijke Dienst voor Arbeidsbemiddeling

- Office régional de Promotion de l'Agriculture et de l'Horticulture

- Office régional pour le Financement des Investissements communaux

- Office wallon de la Formation professionnelle et de l'Emploi

- Openbaar psychiatrisch Ziekenhuis-Geel

- Openbaar psychiatrisch Ziekenhuis-Rekem

- Openbare Afvalstoffenmaatschappij voor het Vlaams Gewest

- Orchestre national de Belgique/Nationaal Orkest van België

- Organisme national des Déchets radioactifs et des Matières fissiles/Nationale Instelling voor
radioactief Afval en Splijtstoffen

P

- Palais des Beaux-Arts/Paleis voor schone Kunsten

- Participatiemaatschappij Vlaanderen

- Pool des Marins de la Marine marchande/Pool van de Zeelieden der Koopvaardij

R

- Radio et Télévision belge de la Communauté française

- Régie des Bâtiments/Regie der Gebouwen

- Reproductiefonds voor de Vlaamse Musea

S
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- Service d'Incendie et d'Aide médicale urgente de la Région de Bruxelles-Capitale/Brusselse
hoofdstedelijk Dienst voor Brandweer en dringende medische Hulp

- Société belge d'Investissement pour les pays en développement/Belgische
Investeringsmaatschappij voor Ontwinkkelingslanden

- Société d'Assainissement et de Rénovation des Sites industriels dans l'Ouest du Brabant wallon

- Société de Garantie régionale

- Sociaal economische Raad voor Vlaanderen

- Société du Logement de la Région bruxelloise et sociétés agréées/Brusselse Gewestelijke
Huisvestingsmaatschappij en erkende maatschappijen

- Société publique d'Aide à la Qualité de l'Environnement

- Société publique d'Administration des Bâtiments scolaires bruxellois

- Société publique d'Administration des Bâtiments scolaires du Brabant wallon

- Société publique d'Administration des Bâtiments scolaires du Hainaut

- Société publique d'Administration des Bâtiments scolaires de Namur

- Société publique d'Administration des Bâtiments scolaires de Liège

- Société publique d'Administration des Bâtiments scolaires du Luxembourg

- Société publique de Gestion de l'Eau

- Société wallonne du Logement et sociétés agréées

- Sofibail

- Sofibru

- Sofico

T

- Théâtre national

- Théâtre royal de la Monnaie/De Koninklijke Muntschouwburg

- Toerisme Vlaanderen

- Tunnel Liefkenshoek

U

- Universitair Ziekenhuis Gent

V

- Vlaams Commissariaat voor de Media

- Vlaamse Dienst voor Arbeidsbemiddeling en Beroepsopleiding

- Vlaams Egalisatie Rente Fonds

- Vlaamse Hogescholenraad

- Vlaamse Huisvestingsmaatschappij en erkende maatschappijen

- Vlaamse Instelling voor technologisch Onderzoek

- Vlaamse interuniversitaire Raad

- Vlaamse Landmaatschappij

- Vlaamse Milieuholding

- Vlaamse Milieumaatschappij

- Vlaamse Onderwijsraad

- Vlaamse Opera

- Vlaamse Radio - en Televisieomroep

- Vlaamse Reguleringsinstantie voor de Elektriciteit - en Gasmarkt

- Vlaamse Stichting voor Verkeerskunde

- Vlaams Fonds voor de Lastendelging

- Vlaams Fonds voor de Letteren

- Vlaams Fonds voor de sociale Integratie van Personen met een Handicap
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- Vlaams Informatiecentrum over Land - en Tuinbouw

- Vlaams Infrastructuurfonds voor Persoonsgebonden Aangelegenheden

- Vlaams Instituut voor de Bevordering van het wetenschappelijk- en technologisch Onderzoek in
de Industrie

- Vlaams Instituut voor Gezondheidspromotie

- Vlaams Instituut voor het Zelfstandig ondernemen

- Vlaams Landbouwinvesteringsfonds

- Vlaams Promotiecentrum voor Agro - en Visserijmarketing

- Vlaams Zorgfonds

- Vlaams Woningsfonds voor de grote Gezinnen

II - DÄNEMARK

Einrichtungen

Danmarks Radio

Det landsdækkende TV2

Danmarks Nationalbank

Sund og Bælt Holding A/S

A/S Storebælt

A/S Øresund

Øresundskonsortiet

Ørestadsselskabet I/S

Byfornyelsesselskabet København

Hovedstadsområdets Sygehusfællesskab

Statens og Kommunernes Indkøbsservice

Post Danmark

Arbejdsmarkedets Tillægspension

Arbejdsmarkedets Feriefond

Lønmodtagernes Dyrtidsfond

Naviair

Kategorien

- De Almene Boligorganisationer/(Organisationen für Sozialwohnungen),

- Lokale kirkelige myndigheder/(lokale Kirchenverwaltungen),

- Andre forvaltningssubjekter/(andere Verwaltungsorgane).

III. DEUTSCHLAND

1. Kategorien

Juristische Personen des öffentlichen Rechts

Die bundes-, landes- und gemeindeunmittelbaren Körperschaften, Anstalten und Stiftungen des
öffentlichen Rechts, insbesondere in folgenden Bereichen:

1.1. Körperschaften

- wissenschaftliche Hochschulen und verfasste Studentenschaften

- berufsständische Vereinigungen (Rechtsanwalts-, Notar-, Steuerberater, Wirtschaftsprüfer-,
Architekten-, Ärzte- und Apothekerkammern),

- Wirtschaftsvereinigungen (Landwirtschafts-, Handwerks-, Industrie- und Handelskammern,
Handwerksinnungen, Handwerkerschaften),

- Sozialversicherungen (Krankenkassen, Unfall- und Rentenversicherungsträger),

- Kassenärztliche Vereinigungen,

- Genossenschaften und Verbände.

1.2. Anstalten und Stiftungen
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Die der staatlichen Kontrolle unterliegenden und im Allgemeininteresse tätig werdenden
Einrichtungen nichtgewerblicher Art, insbesondere in folgenden Bereichen:

- rechtsfähige Bundesanstalten,

- Versorgungsanstalten und Studentenwerke,

- Kultur-, Wohlfahrts- und Hilfsstiftungen.

2. Juristische Personen des Privatrechts

Die der staatlichen Kontrolle unterliegenden und im Allgemeininteresse tätig werdenden
Einrichtungen nichtgewerblicher Art, einschließlich der kommunalen Versorgungsunternehmen:

- Gesundheitswesen (Krankenhäuser, Kurmittelbetriebe, medizinische Forschungseinrichtungen,
Untersuchungs- und Tierkörperbeseitigungsanstalten),

- Kultur (öffentliche Bühnen, Orchester, Museen, Bibliotheken, Archive, zoologische und
botanische Gärten),

- Soziales (Kindergärten, Kindertagesheime, Erholungseinrichtungen, Kinder- und Jugendheime,
Freizeiteinrichtungen, Gemeinschafts- und Bürgerhäuser, Frauenhäuser, Altersheime,
Obdachlosenunterkünfte),

- Sport (Schwimmbäder, Sportanlagen und -einrichtungen),

- Sicherheit (Feuerwehren, Rettungsdienste),

- Bildung (Umschulungs-, Aus-, Fort- und Weiterbildungseinrichtungen, Volksschulen),

- Wissenschaft, Forschung und Entwicklung (Großforschungseinrichtungen, wissenschaftliche
Gesellschaften und Vereine, Wissenschaftsförderung),

- Entsorgung (Straßenreinigung, Abfall- und Abwasserbeseitigung),

- Bauwesen und Wohnungswirtschaft (Stadtplanung, Stadtentwicklung, Wohnungsunternehmen,
soweit im Allgemeininteresse tätig, Wohnraumvermittlung),

- Wirtschaft (Wirtschaftsförderungsgesellschaften),

- Friedhofs- und Bestattungswesen,

- Zusammenarbeit mit den Entwicklungsländern (Finanzierung, technische Zusammenarbeit,
Entwicklungshilfe, Ausbildung)

IV. GRIECHENLAND

Kategorien

a) Unternehmen und Einrichtungen des öffentlichen Rechts

b) Juristische Personen des privaten Rechts, die dem Staat gehören, die regelmäßig nach
geltendem Recht in Höhe von mindestens 50 % ihres Jahreshaushalts aus staatlichen Mitteln
subventioniert werden oder deren Gesellschaftskapital zu mindestens 51 % in staatlichen Händen
ist.

c) Juristische Personen des privaten Rechts im Besitz von juristischen Personen des öffentlichen
Rechts, lokale Gebietskörperschaften sämtlicher Ebenen, einschließlich des griechischen
Zentralverbands für lokale Gebietskörperschaften (K.E.Δ.K.E.), sowie lokale Gemeindeverbände
von Unternehmen und Einrichtungen des öffentlichen Rechts und der unter Buchstabe b
genannten juristischen Personen oder die regelmäßig nach geltendem Recht oder aufgrund ihrer
Satzung von diesen Rechtssubjekten in Höhe von mindestens 50 % ihres Jahreshaushalts
subventioniert werden oder in deren Händen sich mindestens 51 % des Gesellschaftskapitals der
betreffenden juristischen Personen des öffentlichen Rechts befinden.

V. SPANIEN

Kategorien

- Einrichtungen des öffentlichen Rechts, die dem "Ley de Contratos de las Administraciones
Públicas" unterliegen und die zur /"Administración General del Estado" (allgemeine Verwaltung
des Staates) gehören.

- Einrichtungen des öffentlichen Rechts, die dem "Ley de Contratos de las Administraciones
Públicas" unterliegen und die zur /"Administración de las Comunidades Autónomas" (Verwaltung
der autonomen Gemeinschaften) gehören.

- Einrichtungen des öffentlichen Rechts, die dem "Ley de Contratos de las Administraciones
Públicas" unterliegen und die von den /"Corporaciones Locales" (lokale Gebietskörperschaften)
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abhängen.

- "Entidades Gestoras y los Servicios Comunes de la Seguridad Social" (Verwaltungsbehörden und
gemeinsame Einrichtungen des Gesundheits- und Sozialwesens).

VI. FRANKREICH

Einrichtungen

- Collège de France

- Conservatoire national des arts et métiers

- Observatoire de Paris

- Institut national d'histoire de l'art (INHA)

- Centre national de la recherche scientifique (CNRS)

- Institut national de la recherche agronomique (INRA)

- Institut national de la santé et de la recherche médicale (INSERM)

- Institut de recherche pour le développement (IRD)

- Agence nationale pour l'emploi (ANPE)

- Caisse nationale des allocations familiales (CNAF)

- Caisse nationale d'assurance maladie des travailleurs salariés (CNAMTS)

- Caisse nationale d'assurance vieillesse des travailleurs salariés (CNAVTS)

- Compagnies et établissements consulaires: chambres de commerce et d'industrie (CCI),
chambres des métiers et chambres d'agriculture

- Office national des anciens combattants et victimes de guerre (ONAC)

Kategorien

1. Staatliche öffentliche Einrichtungen

- Agences de l'eau/(Agenturen für die Wasserversorgung)

- Écoles d'architecture/(Ausbildungsinstitute für Architekten)

- Universités/(Universitäten)

- Instituts universitaires de formation des maîtres (IUFM)/(Universitätsinstitute für die Ausbildung
zum Meisterberuf)

2. Regionale, departementale und lokale öffentliche Einrichtungen mit Verwaltungscharakter

- collèges/(Realschulen)

- lycées/(Gymnasien)

- établissements publics hospitaliers/(öffentliche Krankenhäuser)

- offices publics d'habitations à loyer modéré (OPHLM)/(Ämter für Sozialwohnungen)

3. Zusammenschlüsse von Gebietskörperschaften

- établissements publics de coopération intercommunale/(öffentliche Einrichtungen für die
interkommunale Zusammenarbeit)

- institutions interdépartementales et interrégionales/(departement- und regionenübergreifende
Institutionen)

VII. IRLAND

Einrichtungen

Enterprise Ireland [Marketing, technology and enterprise development]

Forfás [Policy and advice for enterprise, trade, science, technology and innovation]

Industrial Development Authority

Enterprise Ireland

FÁS [Industrial and employment training]

Health and Safety Authority

Bord Fáilte Éireann/[Tourism development]

CERT [Training in hotel, catering and tourism industries]

Irish Sports Council
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National Roads Authority

Údarás na Gaeltachta/[Authority for Gaelic speaking regions]

Teagasc [Agricultural research, training and development]

An Bord Bia/[Food industry promotion]

An Bord Glas/[Horticulture industry promotion]

Irish Horseracing Authority

Bord na gCon/[Greyhound racing support and development]

Marine Institute

Bord Iascaigh Mhara/[Fisheries Development]

Equality Authority

Legal Aid Board

Kategorien

Regional Health Boards/(Regionale Krankenhausbehörden)

Hospitals and similar institutions of a public character/(Krankenhäuser und ähnliche Einrichtungen
öffentlichen Charakters)

Vocational Education Committees/(Ausschüsse für die Berufsausbildung)

Colleges and educational institutions of a public character/(Colleges und Bildungseinrichtungen
öffentlichen Charakters)

Central and Regional Fisheries Boards/(Zentrale und regionale Fischereibehörden)

Regional Tourism Organisations/(Regionale Einrichtungen zur Förderung des Tourismus)

National Regulatory and Appeals bodies [such as in the telecommunications, energy, planning etc.
areas]/(Nationale Aufsichts- und Beschwerdegremien, wie z. B. in Bereich Telekommunikation,
Energie, Städteplanung, etc...)

Agencies established to carry out particular functions or meet needs in various public sectors [e.g.
Healthcare Materials Management Board, Health Sector Employers Agency, Local Government
Computer Services Board, Environmental Protection Agency, National Safety Council, Institute of
Public Administration, Economic and Social Research Institute, National Standards Authority
etc.]/(Einrichtungen, die geschaffen wurden, um spezielle Funktionen zu erfuellen oder um
Erfordernissen, die in verschiedenen öffentlichen Sektoren bestehen, gerecht zu werden: z.B.
Healthcare Materials Management Board, Health Sector Employers Agency, Local Government
Computer Services Board, Environmental Protection Agency, National Safety Council, Institute of
Public Administration, Economic and Social Research Institute, National Standards Authority etc.)

Other public bodies falling within the definition of a body governed by public law in accordance
with Article 1 (7) of this Directive./(Andere öffentliche Einrichtungen, auf die die Definition der
Einrichtung des öffentlichen Rechts nach Artikel 1 Nummer 7 dieser Richtlinie zutrifft.)

VIII. ITALIEN

Einrichtungen

Società "Stretto di Messina"

Ente autonomo mostra d'oltremare e del lavoro italiano nel mondo

Ente nazionale per l'aviazione civile - ENAC

Ente nazionale per l'assistenza al volo - ENAV

ANAS S.p.A.

Kategorien

- Enti portuali e aeroportuali/(Hafen- und Flughafenbehörden),

- Consorzi per le opere idrauliche/(Konsortien für Wasserbauarbeiten),

- Le università statali, gli istituti universitari statali, i consorzi per i lavori interessanti le
università/(die staatlichen Universitäten, die staatlichen Universitätsinstitute, die Konsortien für
den Ausbau der Universitäten),

- Le istituzioni pubbliche di assistenza e di beneficenza/(öffentliche Wohlfahrts- und
Wohltätigkeitseinrichtungen),
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- Gli istituti superiori scientifici e culturali, gli osservatori astronomici, astrofisici, geofisci o
vulcanologici/(die höheren wissenschaftlichen und kulturellen Institute, die Observatorien für
Astronomie, Astrophysik, Geophysik und Vulkanologie),

- Enti di ricerca e sperimentazione/(Einrichtungen für Forschung und experimentelle Arbeiten),

- Enti che gestiscono forme obbligatorie di previdenza e di assistenza/(Einrichtungen zur
Verwaltung sozialer Pflichtversicherungen),

- Consorzi di bonifica/(Konsortien für Meliorationen),

- Enti di sviluppo o di irrigazione/(Unternehmen für Entwicklung und Bewässerung),

- Consorzi per le aree industriali/(Konsortien für Industriegebiete),

- Communità montane/(Zweckverbände von Gemeinden in Gebirgsregionen),

- Enti preposti a servizi di pubblico interesse/(Einrichtungen zur Erbringung von im allgemeinen
Interesse liegenden Dienstleistungen),

- Enti pubblici preposti ad attività di spettacolo, sportive, turistiche e del tempo libero/(öffentliche
Einrichtungen, die Unterhaltungs-, Sport-, touristische und Freizeitaktivitäten bearbeiten),

- Enti culturali e di promozione artistica/(Einrichtungen zur Förderung kultureller und
künstlerischer Aktivitäten).

IX. LUXEMBURG

Kategorien

- Les établissements publics de l'État placés sous la surveillance d'un membre du
gouvernement/(öffentliche Einrichtungen des Staates, die der Überwachung eines
Regierungsmitglieds unterstellt sind),

- Les établissements publics placés sous la surveillance des communes/(öffentliche Einrichtungen,
die der Überwachung der Kommunen unterstellt sind),

- Les syndicats de communes créés en vertu de la loi du 23 février 2001 concernant les syndicats
de communes/(Gemeindeverbände, die aufgrund des loi du 23 février 2001 concernant les
syndicats de communes gegründet wurden).

X. NIEDERLANDE

Einrichtungen

Ministerie van Binnenlandse Zaken en Koninkrijksrelaties/(Ministerium für innere Angelegenheiten
und Angelegenheiten des Königreichs)

- Nederlands Instituut voor Brandweer en rampenbestrijding (NIBRA)/(Niederländisches Institut
für Feuerwehr und Katastrophenschutz)

- Nederlands Bureau Brandweer Examens (NBBE)/(Niederländisches Büro für
Befähigungsnachweise für die Bediensteten der Feuerwehr)

- Landelijk Selectie- en Opleidingsinstituut Politie (LSOP)/(Nationales Institut für die Auswahl und
die Ausbildung von Polizeibeamten )

- 25 afzonderlijke politieregio's/(25 von einander unabhängige Polizeiregionen)

- Stichting ICTU/(ICTU-Stiftung)

Ministerie van Economische Zaken/(Wirtschaftsministerium)

- Stichting Syntens/(Syntens-Stiftung)

- Van Swinden Laboratorium B.V./(Van Swinden Laboratorium B.V.)

- Nederlands Meetinstituut B.V./(Niederländisches Institut für Metrologie B.V.)

- Instituut voor Vliegtuigontwikkeling en Ruimtevaart (NIVR)/(Niederländische Agentur für
Flugzeugentwicklung und Raumfahrt)

- Stichting Toerisme Recreatie Nederland (TRN)/(Niederländische Stiftung für Tourismus)

- Samenwerkingsverband Noord Nederland (SNN)/(Kooperationsverbund der Provinzregierungen
der nördlichen Niederlande)

- Gelderse Ontwikkelingsmaatschappij (GOM)/(Gesellschaft zur Entwicklung von Gelderland)

- Overijsselse Ontwikkelingsmaatschappij (OOM)/(Gesellschaft zur Entwicklung von Overijsselse)

- LIOF (Gesellschaft zur Förderung der Investitionstätigkeit in Limburg)
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- Noordelijke Ontwikkelingsmaatschappij (NOM)/(Gesellschaft zur Förderung der
Investitionstätigkeit in den nördlichen Niederlanden)

- Brabantse Ontwikkelingsmaatschappij (BOM)/(Agentur zur Förderung der Entwicklung in
Brabant)

- Onafhankelijke Post en Telecommunicatie Autoriteit/(unabhängige Post- und
Telekommunikationsbehörde)

Ministerie van Financiën/(Finanzministerium)

- De Nederlandse Bank N.V./(Niederländische Zentralbank)

- Autoriteit Financiële Markten/(Niederländische Aufsichtsbehörde für die Finanzmärkte)

- Pensioen- & Verzekeringskamer/(Niederländische Aufsichtsbehörde für Pensionen und
Versicherungen)

Ministerie van Justitie/(Justizministerium)

- Stichting Reclassering Nederland (SRN)/(Niederländische Stiftung für die soziale
Wiedereingliederung von Straftätern)

- Stichting VEDIVO/(VEDIVO-Stiftung - Vereinigung von Personen mit Führungsaufgaben im
Bereich Vormundschaft und Unterbringung von straffälligen Jugendlichen)

- Voogdij- en gezinsvoogdij instellingen/(Einrichtungen mit Zuständigkeit im Bereich
Vormundschaft und Unterbringung von straffälligen Jugendlichen)

- Stichting Halt Nederland (SHN)/(Stiftung zur Betreuung von straffälligen Jugendlichen)

- Particuliere Internaten/(Private Internate)

- Particuliere Jeugdinrichtingen/(Institutionen zur Unterbringung von straffälligen Jugendlichen)

- Schadefonds Geweldsmisdrijven/(Fonds zur Entschädigung von Gewaltopfern)

- Centraal orgaan Opvang Asielzoekers (COA)/(Zentralbehörde zur Unterbringung von
Asylbewerbern)

- Landelijk Bureau Inning Onderhoudsbijdragen (LBIO)/(Nationale Stelle zur Durchsetzung von
Unterhaltsansprüchen)

- Landelijke organisaties slachtofferhulp/(Nationale Organisation für Opferhilfe)

- Bescherming Persoongegevens/(Niederländische Datenschutzstelle)

- Stichting Studiecentrum Rechtspleging (SSR)/(Stiftung Studienzentrum Rechtspflege)

- Raden voor de Rechtsbijstand/(Einrichtungen mit Zuständigkeit im Bereich der
Prozesskostenhilfe)

- Stichting Rechtsbijstand Asiel/(Stiftung Prozesskostenhilfe für Asylbewerber)

- Stichtingen Rechtsbijstand/(Stiftungen für Prozesskostenhilfe)

- Landelijk Bureau Racisme bestrijding (LBR)/(Nationales Büro zur Bekämpfung von Rassismus)

- Clara Wichman Instituut/(Clara-Wichmaan-Institut)

- Tolkencentra/(Zentren zur Bereitstellung von Dolmetschern)

Ministerie van Landbouw, Natuurbeheer en Visserij/(Ministerium für Landwirtschaft,
Landschaftspflege und Fischerei)

- Bureau Beheer Landbouwgronden/(Einrichtung zur Verwaltung von landwirtschaftlichen Flächen)

- Faunafonds/(Faunafonds)

- Staatsbosbeheer/(Nationaler Dienst für Forstwirtschaft)

- Stichting Voorlichtingsbureau voor de Voeding/(Niederländisches Büro für Aufklärung über
Nahrungsmittel und Ernährung)

- Universiteit Wageningen/(Universität Wageningen)

- Stichting DLO/(Stiftung landwirtschaftliche Forschung)

- (Hoofd) productschappen/(Branchenverbände)

Ministerie van Onderwijs, Cultuur en Wetenschappen/(Ministerium für Bildung, Kultur und
Wissenschaft)

A. Allgemeine Beschreibungen

- staatliche Schulen oder aus öffentlichen Mitteln finanzierte Privatschulen für den
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Grundschulunterricht im Sinne des Wet op het primair onderwijs (Gesetz über den
Grundschulunterricht)

- staatliche oder aus öffentlichen Mitteln finanzierte Sonderschulen (Grundschulen und
weiterführende Schulen) sowie Einrichtungen für Spezialunterricht und weiterführenden
Unterricht im Sinne des Wet op de expertisecentra (Gesetz über Kompetenzzentren im Bereich
Sonderschulpädagogik)

- staatliche - oder aus öffentlichen Mitteln finanzierte private - weiterführende Schulen oder
Einrichtungen im Sinne des Wet op het Voortgezet Onderwijs (Gesetz über den weiterführenden
Unterricht)

- staatliche Einrichtungen oder aus öffentlichen Mitteln finanzierte private Einrichtungen im Sinne
des Wet Educatie en Beroepsonderwijs (Gesetz über berufliche Bildung)

- staatliche Schulen oder aus öffentlichen Mitteln finanzierte Privatschulen im Sinne des
Experimentenwet Onderwijs (Experimentalgesetz Unterricht)

- die aus öffentlichen Mitteln finanzierten Universitäten und Hochschulen, die Open Universiteit
(offene Universität) und die Universitätskrankenhäuser im Sinne des Wet op het hoger onderwijs
en wetenschappelijk onderzoek (Gesetz über den Hochschulunterricht und die wissenschaftliche
Forschung) sowie die Einrichtungen für internationalen Unterricht, sofern sie zu mehr aus 50%
aus öffentlichen Mitteln finanziert werden

- Schulberatungsdienste im Sinne des Wet op het primair onderwijs (Gesetz über den
Grundschulunterricht) oder des Wet op de expertisecentra (Gesetz über Kompetenzzentren im
Bereich der Sonderschulpädagogik)

- nationale pädagogische Zentren im Sinne des Wet subsidiëring landelijke
onderwijsondersteunende activiteiten (Gesetz über die Subventionierung von flankierenden
Maßnahmen im Bildungsbereich)

- Zusammenschlüsse von Rundfunkanstalten im Sinne des Mediawet (Mediengesetz)

- Fonds im Sinne des Wet op het Specifiek Cultuurbeleid (Gesetz über die spezifische Kulturpolitik)

- nationale Einrichtungen für die Berufsausbildung

- Stiftungen im Sinne des Wet Verzelfstandiging Rijksmuseale Diensten (Gesetz zur Begründung
der Autonomie der staatlichen Museumsdienste)

- übrige Museen, die zu mehr als 50% aus Mitten des Ministeriums für Bildung, Kultur und
Wissenschaft finanziert werden

- sonstige kulturelle Organisationen und Einrichtungen, die zu mehr als 50% aus Mitteln des
Ministeriums für Bildung, Kultur und Wissenschaft finanziert werden

B. Namensverzeichnis

- Informatie Beheer Groep

- Stichting Participatiefonds voor het Onderwijs

- Stichting Uitvoering Kinderopvangregelingen/Kintent

- Stichting voor Vluchteling-Studenten UAF

- Koninklijke Nederlandse Academie van Wetenschappen

- Nederlandse organisatie voor internationale samenwerking in het hoger onderwijs (Nuffic)

- Stichting Nederlands Interdisciplinair Demografisch Instituut

- Nederlandse Organisatie voor Wetenschappelijk Onderzoek

- Nederlandse Organisatie voor toegepast-natuurwetenschappelijk onderzoek

- College van Beroep voor het hoger Onderwijs

- Vereniging van openbare bibliotheken NBLC

- Koninklijke Bibliotheek

- Stichting Muziek Centrum van de Omroep

- Stichting Ether Reclame

- Stichting Radio Nederland Wereldomroep

- Nederlandse Programma Stichting

- Nederlandse Omroep Stichting
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- Commissariaat voor de Media

- Stichting Stimuleringsfonds Nederlandse Culturele Omroepproducties

- Stichting Lezen

- Dienst Omroepbijdragen

- Centrum voor innovatie en opleidingen

- Bedrijfsfonds voor de Pers

- Centrum voor innovatie van opleidingen

- Instituut voor Toetsontwikkeling (Cito)

- Instituut voor Leerplanontwikkeling

- Landelijk Dienstverlenend Centrum voor Studie- en Beroepskeuzevoorlichting-

- Max Goote Kenniscentrum voor Beroepsonderwijs en Volwasseneneducatie

- Stichting Vervangingsfonds en Bedrijfsgezondheidszorg voor het Onderwijs

- BVE-Raad

- Colo, Vereniging kenniscentra beroepsonderwijs bedrijfsleven

- Stichting kwaliteitscentrum examinering beroepsonderwijs

- Vereniging Jongerenorganisatie Beroepsonderwijs

- Combo, Stichting Combinatie Onderwijsorganisatie

- Stichting Financiering Struktureel Vakbondsverlof Onderwijs

- Stichting Samenwerkende Centrales in het COPWO

- Stichting SoFoKles

- Europees Platform

- Stichting mobiliteitsfonds HBO

- Nederlands Audiovisueel Archiefcentrum

- Stichting minderheden Televisie Nederland

- Stichting omroep allochtonen

- Stichting multiculturele Activiteiten Utrecht

- School der Poëzie

- Nederlands Perscentrum

- Nederlands Letterkundig Museum en documentatiecentrum

- Bibliotheek voor varenden

- Christelijke bibliotheek voor blinden en slechtzienden

- Federatie van Nederlandse Blindenbibliotheken

- Nederlandse luister- en braillebibliotheek

- Federatie Slechtzienden- en Blindenbelang

- Bibliotheek Le Sage Ten Broek

- Doe Maar Dicht Maar

- ElHizjra

- Fonds Bijzondere Journalistieke Projecten

- Fund for Central and East European Bookprojects

- Jongeren Onderwijs Media

Ministerie van Sociale Zaken en Werkgelegenheid/(Ministerium für soziale und
Arbeitsmarktfragen)

- Sociale Verzekeringsbank/(Einrichtung mit Zuständigkeiten im Bereich der sozialen Sicherheit)

- Arbeidsvoorzieningsorganisatie/(Anstalt zur Arbeitsbeschaffung)

- Stichting Silicose Oud Mijnwerkers/(Stiftung für ehemalige Bergarbeiter, die an Silikose leiden)

- Stichting Pensioen- & Verzekeringskamer/(Niederländische Aufsichtsbehörde für Pensionen und
Versicherungen)
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- Sociaal Economische Raad (SER)/(Wirtschafts- und Sozialrat)

- Raad voor Werk en Inkomen (RWI)/(Rat für Arbeit und Erwerbseinkommen)

- Centrale organisatie voor werk en inkomen/(Zentralorganisation für Arbeit und
Erwerbseinkommen)

- Uitvoeringsinstituut werknemersverzekeringen/(Einrichtung mit Zuständigkeiten im Bereich der
sozialen Sicherheit für Arbeitnehmer)

Ministerie van Verkeer en Waterstaat/(Ministerium für Verkehr und Waterstaat)

- RDW Voertuig informatie en toelating/(Dienst für Kfz-Informationen und Zulassung)

- Luchtverkeersbeveiligingsorganisatie (LVB)/(Agentur für Flugsicherung)

- Nederlandse Loodsencorporatie (NLC)/(Niederländischer Lotsenverband)

- Regionale Loodsencorporatie (RLC)/(Regionaler Lotsenverband)

Ministerie van Volkshuisvesting, Ruimtelijke Ordening en Milieu/(Wohnungswesen, Raumordnung
und Umweltfragen)

- Kadaster/(Katasteramt)

- Centraal Fonds voor de Volkshuisvesting/(Zentraler Fonds für das Wohnungswesen)

- Stichting Bureau Architectenregister/(Stiftung Architektenregister)

Ministerie van Volksgezondheid, Welzijn en Sport/(Minister für Gesundheit, Wohlfahrt und Sport)

- Commissie Algemene Oorlogsongevallenregeling Indonesië (COAR)

- College ter beoordeling van de Geneesmiddelen (CBG)/(Agentur zur Beurteilung von
Arzneimitteln)

- Commissies voor gebiedsaanwijzing

- College sanering Ziekenhuisvoorzieningen/(Nationale Stelle zur Sanierung des
Krankenhaussektors)

- Zorgonderzoek Nederland (ZON)/(Rat für Forschung und Entwicklung im Gesundheitswesen)

- Keuringsinstellingen Wet medische hulpmiddelen: N.V. KEMA/Stichting TNO
Certification/(KEMA/TNO Zertifizierung)

- Bouw Ziekenhuisvoorzieningen (CBZ)/(Zentralstelle für den Bau von Krankenhäusern)

- College voor Zorgverzekeringen (CVZ)/(Zentralstelle für die Krankenversicherung)

- Nationaal Comité 4 en 5 mei/(Nationales Komitee für den 4. und 5. Mai )

- Pensioen- en Uitkeringsraad (PUR)/(Rat für Pensionen und Sozialleistungen)

- College Tarieven Gezondheidszorg (CTG)/(Kollegium für die Tarifgestaltung im Bereich
Gesundheitswesen)

- Stichting Uitvoering Omslagregeling Wet op de Toegang Ziektekostenverzekering (SUO)

- Stichting tot bevordering van de Volksgezondheid en Milieuhygiëne (SVM)/(Stiftung zur
Förderung der öffentlichen Gesundheit und der Umwelt)

- Stichting Facilitair Bureau Gemachtigden Bouw VWS

- Stichting Sanquin Bloedvoorziening/(Stiftung Sanquin Blutversorgung)

- College van Toezicht op de Zorgverzekeringen organen ex artikel 14, lid 2c, Wet BIG/(Kollegium
mit Zuständigkeiten im Bereich der Aufsicht über die Krankenkassen)

- Ziekenfondsen/(Krankenkassen)

- Nederlandse Transplantatiestichting (NTS)/(Niederländische Stiftung für Transplantation)

- Regionale Indicatieorganen (RIO's)/(Regionalstellen für die Überprüfung medizinischer
Indikationen)

XI. ÖSTERREICH

Alle Einrichtungen ohne industriellen oder kommerziellen Charakter, die der Finanzkontrolle des
Rechnungshofes unterliegen.

XII. PORTUGAL

Kategorien

- Institutos públicos sem carácter comercial ou industrial/(öffentliche Institute ohne gewerblichen
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Charakter),

- Serviços públicos personalizados/(öffentliche Einrichtungen, die mit Rechtspersönlichkeit
ausgestattet sind)

- Fundações públicas/(öffentliche Stiftungen),

- Estabelecimentos públicos de ensino, investigação científica e saúde/(öffentliche Einrichtungen
für Bildung, wissenschaftliche Forschung und Gesundheit),

XIII. FINNLAND

Alle staatlichen oder staatlich kontrollierten Einrichtungen oder Unternehmen ohne gewerblichen
Charakter

XIV. SCHWEDEN

Alle Einrichtungen ohne gewerblichen Charakter, deren Auftragsvergabe der Kontrolle des
nationalen Amtes für das Vergabewesen unterliegt.

XV. VEREINIGTES KÖNIGREICH

Einrichtungen

- Design Council,

- Health and Safety Executive,

- National Research Development Corporation,

- Public Health Laboratory Service Board,

- Advisory, Conciliation and Arbitration Service,

- Commission for the New Towns,

- National Blood Authority,

- National Rivers Authority,

- Scottish Enterprise,

- Scottish Homes,

- Welsh Development Agency.

Kategorien

- Maintained schools/(staatlich subventionierte Schulen),

- Universities and Colleges financed for the most part by other contracting
authorities/(Universitäten und Colleges, die zum großen Teil von anderen Auftaggebern finanziert
werden.),

- National Museums and Galleries,/(Staatliche Museen und Galerien)

- Research Councils,/(Forschungsförderungseinrichtungen)

- Fire Authorities/(Feuerwehrbehörden),

- National Health Service Strategic Health Authorities/(Behörden des staatlichen
Gesundheitsdienstes),

- Police Authorities/(Polizeibehörden),

- New Town Development Corporations/(Gesellschaften zur Planung und Entwicklung neuer
Städte),

- Urban Development Corporations/(Gesellschaften für die städtische Entwicklung).

ANHANG IV

ZENTRALE REGIERUNGSBEHÖRDEN(1)

BELGIEN

>PLATZ FÜR EINE TABELLE>

DÄNEMARK

>PLATZ FÜR EINE TABELLE>

DEUTSCHLAND

Auswärtiges Amt

Bundesministerium des Innern (nur zivile Güter)
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Bundesministerium der Justiz

Bundesministerium der Finanzen

Bundesministerium für Wirtschaft und Arbeit

Bundesministerium für Verbraucherschutz, Ernährung und Landwirtschaft

Bundesministerium der Verteidigung (keine militärischen Güter)

Bundesministerium für Familie, Senioren, Frauen und Jugend

Bundesministerium für Gesundheit und soziale Sicherheit

Bundesministerium für Verkehr, Bau- und Wohnungswesen

Bundesministerium für Umwelt, Naturschutz und Reaktorsicherheit

Bundesministerium für Bildung und Forschung

Bundesministerium für wirtschaftliche Zusammenarbeit und Entwicklung

GRIECHENLAND

>PLATZ FÜR EINE TABELLE>

SPANIEN

>PLATZ FÜR EINE TABELLE>

FRANKREICH

1. Ministerien

- Services du Premier ministre/(Amt des Premierministers)

- Ministère des affaires étrangères/(Ministerium für auswärtige Angelegenheiten)

- Ministère des affaires sociales, du travail et de la solidarité/(Ministerium für soziale
Angelegenheiten, Arbeit und Solidarität)

- Ministère de l'agriculture, de l'alimentation, de la pêche et des affaires rurales/(Ministerium für
Landwirtschaft, Ernährung, Fischerei und Angelegenheiten des ländlichen Raums)

- Ministère de la culture et de la communication/(Ministerium für Kultur und Kommunikation)

- Ministère de la défense(2)/(Ministerium für Verteidigung

- Ministère de l'écologie et du développement durable/(Ministerium für Umweltschutz und
nachhaltige Entwicklung)

- Ministère de l'économie, des finances et de l'industrie/(Ministerium für Wirtschaft, Finanzen und
Industrie)

- de l'équipement, des transports, du logement, du tourisme et de la mer/(Ministerium für
Infrastruktur, Verkehr, Wohnungsbau, Tourismus und Meeresangelegenheiten)

- Ministère de la fonction publique, de la réforme de l'Etat et de l'aménagement du
territoire/(Ministerium für den öffentlichen Dienst, Staatsreform und Raumordnung)

- Ministère de l'intérieur, de la sécurité intérieure et des libertés locales/(Ministerium für innere
Angelegenheiten, innere Sicherheit und die Selbstverwaltung der Gebietskörperschaften)

- Ministère de la justice/(Ministerium der Justiz)

- Ministère de la jeunesse, de l'éducation nationale et de la recherche/(Ministerium für Jugend,
Bildung und Forschung)

- Ministère de l'outre-mer/(Ministerium für die Überseegebiete)

- Ministère de la santé, de la famille et des personnes handicapées/(Ministerium für Gesundheit,
Familie und behinderte Menschen)

- Ministère des sports/(Ministerium für Sport)

2. Öffentlich-rechtliche Verwaltungseinrichtungen

- Académie de France à Rome/(Fränzösisches Kulturinstitut in Rom)

- Académie de marine/(Marine-Akademie)

- Académie des sciences d'outre-mer/(Akademie für Überseewissenschaften)

- Agence centrale des organismes de sécurité sociale (ACOSS)/(Zentrale Geschäftsstelle der
Sozialversicherung)

- Agence nationale pour l'amélioration des conditions de travail (ANACT)/(Amt für die



1/16/13 EUR-Lex - 32004L0018 - DE

eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0018:de:HTML 64/85

Verbesserung der Arbeitsbedingungen)

- Agence nationale pour l'amélioration de l'habitat (ANAH)/(Nationales Amt für die Verbesserung
der Wohnqualität)

- Agence nationale pour l'indemnisation des français d'outre-mer (ANIFOM)/(Nationales Amt für
die Entschädigung der Übersee-Franzosen)

- Assemblée permanente des chambres d'agriculture (APCA)/(Ständiges Büro der
Bauernverbände)

- Bibliothèque nationale de France/(Französische Nationalbibliothek)

- Bibliothèque nationale et universitaire de Strasbourg/(National- und Universitätsbibliothek
Straßburg)

- Bibliothèque publique d'information/(Öffentliche Informationsbibliothek)

- Caisse des dépôts et consignations/(Hinterlegungs- und Konsignationskasse)

- Caisse nationale des autoroutes (CNA)/(Nationalkasse für Autobahnen)

- Caisse nationale militaire de sécurité sociale (CNMSS)/(Sozialversicherungskasse des Militärs)

- Centre des monuments nationaux (CMN)/(Zentrum der nationalen Denkmäler)

- Caisse de garantie du logement locatif social/(Garantiekasse für soziale Mietwohnungen)

- Casa de Velasquez/(Französisches Kulturinstitut in Madrid)

- Centre d'enseignement zootechnique/(Ausbildungszentrum für Tierzucht)

- Centre d'études du milieu et de pédagogie appliquée du ministère de
l'agriculture/(Studienzentrum für Umweltfragen und angewandte Pädagogik des
Landwirtschaftsministeriums)

- Centre d'études supérieures de sécurité sociale/(Zentrum für höhere Studien in Fragen der
sozialen Sicherheit)

- Centres de formation professionnelle agricole/(Landwirtschaftliche Berufsbildungszentren)

- Centre national d'art et de culture Georges Pompidou/(Nationales Kunst- und Kulturzentrum
Georges Pompidou)

- Centre national de la cinématographie/(Nationales Zentrum für Filmkunst)

- Centre national d'études et de formation pour l'enfance inadaptée/(Nationales Studien- und
Bildungszentrum für Kinder mit Anpassungsschwierigkeiten)

- Centre national d'études et d'expérimentation du machinisme agricole, du génie rural, des eaux
et des forêts (CEMAGREF)/(Nationales Studien- und Versuchszentrum für
Landwirtschaftsmaschinen, Landtechnik, Gewässer- und Forstwesen)

- Centre national des lettres/(Nationales Zentrum für Geisteswissenschaften)

- Centre national de documentation pédagogique/(Nationales Zentrum für pädagogische
Dokumentation)

- Centre national des oeuvres universitaires et scolaires (CNOUS)/(Nationales Zentrum der
Studentenwerke)

- Centre hospitalier des Quinze-Vingts/(Krankenhaus Quinze-Vingts)

- Centre national de promotion rurale de Marmilhat/(Nationales Zentrum zur Förderung des
ländlichen Raums in Marmilhat)

- Centres d'éducation populaire et de sport (CREPS)/(Volksbildungs- und Sportzentren)

- Centres régionaux des oeuvres universitaires (CROUS)/(Regionale Zentren der Studentenwerke)

- Centres régionaux de la propriété forestière/(Regionale Zentren für Waldeigentum)

- Centre de sécurité sociale des travailleurs migrants/(Zentrum für soziale Sicherheit der
Wanderarbeitnehmer)

- Commission des opérations de bourse/(Kommission für Börsengeschäfte)

- Conseil supérieur de la pêche/(Hoher Fischereirat)

- Conservatoire de l'espace littoral et des rivages lacustres/(Behörde für den Schutz der Küsten
und Seeufer)

- Conservatoire national supérieur de musique de Paris/(Nationales Musikkonservatorium Paris)
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- Conservatoire national supérieur de musique de Lyon/(Nationales Musikkonservatorium Lyon)

- Conservatoire national supérieur d'art dramatique/(Nationales Schauspielkonservatorium)

- École centrale - Lyon/(Fachhochschule für das Ingenieurswesen)

- École centrale des arts et manufactures/(Fachhochschule für das Ingenieurswesen)

- Ecole du Louvre/(Hochschule für Kunst und Museologie)

- École française d'archéologie d'Athènes/(Französisches archäologisches Institut in Athen)

- École française d'Extrême-Orient/(Französisches Institut für Fernost-Studien)

- École française de Rome/(Französisches Institut für historische Studien in Rom)

- École des hautes études en sciences sociales/(Hochschule für Sozialwissenschaften)

- École nationale d'administration/(Nationale Verwaltungshochschule ENA)

- École nationale de l'aviation civile (ENAC)/(Nationale Hochschule für die Zivilluftfahrt)

- École nationale des Chartes/(Nationale Hochschule für Archivistik)

- École nationale d'équitation/(Nationale Reitschule)

- nationale du génie rural des eaux et des forêts (ENGREF)/(Nationale Hochschule für
Agrartechnik, Wasser- und Forstwirtschaft)

- Écoles nationales d'ingénieurs/(Nationale Ingenieursschulen)

- École nationale d'ingénieurs des techniques des industries agricoles et alimentaires/(Nationale
Ingenieursschule für die Agrar- und Nahrungsmittelindustrie)

- Écoles nationales d'ingénieurs des travaux agricoles/(Nationale Ingenieursschulen für die
Landwirtschaft)

- Ecole nationale du génie de l'eau et de l'environnement de Strasbourg/(Nationale Schule für
Gewässer- und Umwelttechnik Straßburg)

- École nationale de la magistrature/(Französische Richterakademie)

- Écoles nationales de la marine marchande/(Nationale Schulen der Handelsmarine)

- École nationale de la santé publique (ENSP)/(Nationale Schule für das Gesundheitswesen)

- École nationale de ski et d'alpinisme/(Nationale Ski- und Alpinismusschule)

- École nationale supérieure agronomique - Montpellier/(Nationale Landwirtschaftshochschule)

- École nationale supérieure agronomique - Rennes/(Nationale Landwirtschaftshochschule)

- École nationale supérieure des arts décoratifs/(Nationale Hochschule für das Kunstgewerbe)

- École nationale supérieure des arts et industries - Strasbourg/(Nationale Technische Hochschule
Straßburg)

- École nationale supérieure des arts et industries textiles - Roubaix/(Nationale Textilhochschule
Roubaix)

- Écoles nationales supérieures d'arts et métiers/(Nationale Technische Hochschulen)

- École nationale supérieure des beaux-arts/(Nationale Hochschule der Schönen Künste)

- École nationale supérieure des bibliothécaires/(Nationale Hochschule für das Bibliothekswesen)

- École nationale supérieure de céramique industrielle/(Nationale Hochschule für
Industriekeramik)

- École nationale supérieure de l'électronique et de ses applications (ENSEA)/(Nationale
Hochschule für Elektronik und Elektronikanwendungen)

- École nationale supérieure des industries agricoles alimentaires/(Nationale Hochschule für die
Nahrungsmittelindustrie)

- École nationale supérieure du paysage/(Nationale Hochschule für Landschaftsarchitektur)

- Écoles nationales vétérinaires/(Nationale Veterinärschulen)

- École nationale de voile/(Nationale Segelschule)

- Écoles normales nationales d'apprentissage/(Pädagogische Hochschulen für Berufsschullehrer)

- Écoles normales supérieures/(Pädagogische Hochschulen für das höhere Lehramt)

- École polytechnique/(Polytechnische Hochschule)

- École technique professionnelle agricole et forestière de Meymac (Corrèze)/(Technische
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Berufsschule für die Land- und Forstwirtschaft von Meymac (Corrèze))

- École de sylviculture - Crogny (Aube)/(Forstwirtschaftsschule Crogny (Aube))

- École de viticulture et d'oenologie de la Tour-Blanche (Gironde)/(Weinbau- und
Weinkundeschule La Tour-Blanche)

- École de viticulture - Avize (Marne)/(Weinbauschule Avize)

- Hôpital national de Saint-Maurice/(Nationales Krankenhaus von Saint-Maurice)

- Établissement national des invalides de la marine (ENIM)/(Nationalanstalt der Invaliden der
Handelsmarine)

- Établissement national de bienfaisance Koenigswarter/(Nationale Wohlfahrtsanstalt
Koenigswarter)

- de maîtrise d'ouvrage des travaux culturels (EMOC)/(Anstalt für das Auftragswesen im Bereich
kultureller Arbeiten)

- Établissement public du musée et du domaine national de Versailles/(Öffentliche Anstalt des
Museums und der Nationaldomäne Versailles)

- Fondation Carnegie/(Carnegie-Stiftung)

- Fondation Singer-Polignac/(Singer-Polignac-Stiftung)

- Fonds d'action et de soutien pour l'intégration et la lutte contre les discriminations/(Aktions- und
Unterstützungsfonds für die Eingliederung und die Bekämpfung von Diskriminierungen)

- Institut de l'élevage et de médecine vétérinaire des pays tropicaux (IEMVPT)/(Zucht- und
veterinärmedizinisches Institut für die Tropenländer)

- Institut français d'archéologie orientale du Caire/(Französisches Institut für orientalische
Archäologie Kairo)

- Institut français de l'environnement/(Französisches Umweltinstitut)

- Institut géographique national/(Nationales geographisches Institut)

- Institut industriel du Nord/(Industrieinstitut des Nordens)

- Institut national agronomique de Paris-Grignon/(Nationales Agronomieinstitut)

- Institut national des appellations d'origine (INAO)/(Nationalinstitut für die
Herkunftsbezeichnungen)

- Institut national d'astronomie et de géophysique (INAG)/(Nationales Institut für Astronomie und
Geophysik)

- Institut national de la consommation (INC)/(Nationales Institut für Verbrauchsgüter)

- Institut national d'éducation populaire (INEP)/(Nationales Volksbildungsinstitut)

- Institut national d'études démographiques (INED)/(Nationalinstitut für demographische Studien)

- Institut national des jeunes aveugles - Paris/(Nationalinstitut für junge Sehgeschädigte Paris)

- Institut national des jeunes sourds - Bordeaux/(Nationalinstitut für junge Hörgeschädigte
Bordeaux)

- Institut national des jeunes sourds - Chambéry/(Nationalinstitut für junge Hörgeschädigte
Chambéry)

- Institut national des jeunes sourds - Metz/(Nationalinstitut für junge Hörgeschädigte Metz)

- Institut national des jeunes sourds - Paris/(Nationalinstitut für junge Hörgeschädigte Paris)

- Institut national du patrimoine/(Nationalinstitut des Kulturerbes)

- Institut national de physique nucléaire et de physique des particules (I.N2.P3)/(Nationalinstitut
für Nuklearphysik und Elementarteilchenphysik)

- Institut national de la propriété industrielle/(Nationalinstitut für das gewerbliche Eigentum)

- Institut national de recherches archéologiques préventives/(Nationalinstitut für präventive
archäologische Forschung)

- Institut national de recherche pédagogique (INRP)/(Nationalinstitut für pädagogische Forschung)

- Institut national des sports et de l'éducation physique/(Nationalinstitut für Sport und
Leibeserziehung)

- Instituts nationaux polytechniques/(Nationale polytechnische Institute)
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- Instituts nationaux des sciences appliquées/(Nationalinstitute für angewandte Wissenschaften)

- Institut national supérieur de chimie industrielle de Rouen/(Höheres nationales Institut für
Industriechemie Rouen)

- Institut national de recherche en informatique et en automatique (INRIA)/(Nationales
Forschungsinstitut für Informatik und Automatisierung)

- Institut national de recherche sur les transports et leur sécurité (INRETS)/(Nationales
Forschungsinstitut für Verkehr und Verkehrssicherheit)

- Instituts régionaux d'administration/(Regionale Verwaltungsinstitute)

- Institut supérieur des matériaux et de la construction mécanique de Saint-Ouen/(Höheres
Institut für Materialien und Maschinenbau Saint-Ouen)

- Musée Auguste-Rodin/(Auguste-Rodin-Museum)

- Musée de l'armée/(Heeresmuseum)

- Musée Gustave-Moreau/(Gustave-Moreau-Museum)

- Musée du Louvre/(Louvre-Museum)

- Musée du quai Branly/(Museum am Quai Branly)

- Musée national de la marine/(Nationales Marinemuseum)

- Musée national J.-J.-Henner/(Nationales Museum J.-J.-Henner)

- Musée national de la Légion d'honneur/(Nationales Museum der Ehrenlegion)

- Muséum national d'histoire naturelle/(Nationales naturhistorisches Museum)

- Office de coopération et d'accueil universitaire/(Amt für Zusammenarbeit und Auskunftserteilung
im Universitätsbereich)

- Office français de protection des réfugiés et apatrides/(Französisches Amt zum Schutz der
Flüchtlinge und Staatenlosen)

- Office national de la chasse et de la faune sauvage/(Nationalamt für die Jagd und die Wildfauna)

- Office national d'information sur les enseignements et les professions (ONISEP)/(Nationales Amt
für Informationen im Bereich Bildung und Berufe)

- Office des migrations internationales (OMI)/(Amt für internationale Bevölkerungsbewegungen)

- Office universitaire et culturel français pour l'Algérie/(Französisches Universitäts- und Kulturamt
für Algerien)

- Palais de la découverte/(Palast der Entdeckungen)

- Parcs nationaux/(Nationalparks)

- Syndicat des transports parisiens d'Ile-de-France/(Konsortium der Pariser Verkehrsbetriebe)

- Thermes nationaux - Aix-les-Bains/(Nationale Kuranstalten Aix-les-Bains)

3. Andere öffentlich-rechtliche Verwaltungseinrichtungen

- Union des groupements d'achats publics (UGAP)/(Verband für Sammelbestellungen bei
öffentlichen Aufträgen)

IRLAND

President's Establishment/(Kanzlei des Präsidenten)

Houses of the Oireachtas [Parliament] and European Parliament/(Parlament "Oireachtas" und
Europäisches Parlament)

Department of the Taoiseach [Prime Minister]/(Amt des Premierministers (Taoiseach))

Central Statistics Office/(Zentrales Statistikamt)

Department of Finance/(Ministerium der Finanzen)

Office of the Comptroller and Auditor General/(Amt des Intendanten und allgemeinen
Rechnungsprüfers)

Office of the Revenue Commissioners/(Finanzverwaltung)

Office of Public Works/(Amt für öffentliche Arbeiten)

State Laboratory/(Staatliches Laboratorium)

Office of the Attorney General/(Amt des "Attorney General")
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Office of the Director of Public Prosecutions/(Amt des Direktors der Staatsanwaltschaft)

Valuation Office/(Bewertungsamt)

Civil Service Commission/(Ausschuss für den öffentlichen Dienst)

Office of the Ombudsman/(Amt des Bürgerbeauftragten)

Chief State Solicitor's Office/(Amt des "Chief State Solicitor")

Department of Justice, Equality and Law Reform/(Ministerium für Justiz, Gleichberechtigung und
Rechtsreform)

Courts Service/(Gerichtsdienst)

Prisons Service/(Dienst für die Strafvollzugsanstalten)

Office of the Commissioners of Charitable Donations and Bequests/(Amt der Kommissare für
karitative Schenkungen und Vermächtnisse)

Department of the Environment and Local Government/(Ministerium für Umweltfragen und örtliche
Selbstverwaltung)

Department of Education and Science/(Ministerium für Bildung und Wissenschaft)

Department of Communications, Marine and Natural Resources/(Ministerium für Kommunikation,
Meeres- und Naturressourcen)

Department of Agriculture and Food/(Ministerium für Landwirtschaft und Ernährung)

Department of Transport/(Ministerium für Verkehr)

Department of Health and Children/(Ministerium für das Gesundheitswesen und für Kinder)

Department of Enterprise, Trade and Employment/(Ministerium für Unternehmen, Handel und
Beschäftigung)

Department of Arts, Sports and Tourism/(Ministerium für Künste, Sport und Tourismus)

Department of Defence/(Ministerium der Verteidigung)

Department of Foreign Affairs/(Ministerium für auswärtige Angelegenheiten)

Department of Social and Family Affairs/(Ministerium für soziale und Familienangelegenheiten)

Department of Community, Rural and Gaeltacht [Gaelic speaking regions] Affairs/(Ministerium für
Angelegenheiten der Gemeinschaft, des ländlichen Raums und der gälischsprachigen
Bevölkerung)

Arts Council/(Rat der Künste)

National Gallery/(Nationalgalerie)

ITALIEN

1. Beschaffungsstellen

>PLATZ FÜR EINE TABELLE>

2. Andere nationale öffentlich-rechtliche Anstalten

>PLATZ FÜR EINE TABELLE>

LUXEMBURG

1. Ministère de l'Agriculture, de la Viticulture et du Développement rural: Administration des
services techniques de l'agriculture (Ministerium für Landwirtschaft, Weinbau und ländliche
Entwicklung: Verwaltung der technischen Landwirtschaftsdienste)

2. Ministère des Affaires étrangères, du Commerce extérieur, de la Coopération et de la Défense:
Armée (Ministerium für auswärtige Angelegenheiten und Außenhandel, für Zusammenarbeit und
Verteidigung: Heer)

3. Ministère de l'Education nationale, de la Formation professionnelle et des Sports: Lycées
d'enseignement secondaire et d'enseignement secondaire technique (Ministerium für Bildung,
Berufsbildung und Sport: "Lycées" (Oberschulen des Sekundarunterrichts allgemein bildender
sowie des Sekundarunterrichts technischer Ausrichtung))

4. Ministère de l'Environnement: Administration de l'environnement (Ministerium für
Umweltschutz: Umweltverwaltung)

5. Ministère d'Etat, département des Communications: Entreprise des P et T (Postes seulement)
(Kanzlei des Premierministers, Abteilung Kommunikation: Post- und Telekommunikations-
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Unternehmen (nur die Post))

6. Ministère de la Famille, de la Solidarité sociale et de la Jeunesse: Maisons de retraite de l'Etat,
Homes d'enfants (Ministerium für die Familie, die gesellschaftliche Solidarität und für die Jugend:
Staatliche Altenheime, Kinderheime)

7. Ministère de la Fonction publique et de la Réforme administrative: Centre informatique de
l'Etat, Service central des imprimés et des fournitures de bureau de l'Etat (Ministerium für den
öffentlichen Dienst und die Verwaltungsreform: Staatliches Informatikzentrum, Zentralamt für
Drucksachen und Bürobedarf)

8. Ministère de la Justice: Etablissements pénitentiaires (Ministerium der Justiz: Haftanstalten)

9. Ministère de l'Intérieur: Police grand-ducale, Service national de la protection civile
(Ministerium des Innern: Polizei des Großherzogtums, Landesamt für den Katastrophenschutz)

10. Ministère des Travaux publics: Administration des bâtiments publics; Administration des ponts
et chaussées (Ministerium für öffentliche Arbeiten: Verwaltung der öffentlichen Gebäude;
Brücken- und Wegebauverwaltung)

NIEDERLANDE

Ministerie van Algemene Zaken/(Ministerium für allgemeine Angelegenheiten)

- Bestuursdepartement/(Abteilung allgemeine Politik/ Abteilung Personal)

- Bureau van de Wetenschappelijke Raad voor het Regeringsbeleid/(Beratendes Gremium für die
Regierungspolitik)

- Rijksvoorlichtingsdienst/(Informationsdienst der niederländischen Regierung)

Ministerie van Binnenlandse Zaken en Koninkrijksrelaties/(Ministerium für innere Angelegenheiten)

- Bestuursdepartement/(Abteilung allgemeine Politik/ Abteilung Personal)

- Agentschap Informatievoorziening Overheidspersoneel (IVOP)/(Agentur für die Information des
staatlichen Personals)

- Centrale Archiefselectiedienst (CAS)/(Zentraldienst für Archivauswahl)

- Algemene Inlichtingen- en Veiligheidsdienst (AIVD)/(Allgemeiner Nachrichten- und
Sicherheitsdienst)

- Beheerorganisatie GBA/(Agentur für Personalakten und Reisedokumente)

- Organisatie Informatie- en communicatietechnologie OOV (ITO)/(Organisation für Informations-
und Kommunikationstechnologie)

- Korps Landelijke Politiediensten/(Agentur der nationalen Polizeidienste)

Ministerie van Buitenlandse Zaken/(Ministerium für auswärtige Angelegenheiten)

- Directoraat Generaal Regiobeleid en Consulaire Zaken (DGRC)/(Generaldirektion für
Regionalpolitik und konsularische Angelegenheiten)

- Directoraat Generaal Politieke Zaken (DGPZ)/(Generaldirektion für politische Angelegenheiten)

- Directoraat Generaal Internationale Samenwerking (DGIS)/(Generaldirektion für internationale
Zusammenarbeit)

- Directoraat Generaal Europese Samenwerking (DGES)/(Generaldirektion für europäische
Zusammenarbeit)

- Centrum tot Bevordering van de Import uit Ontwikkelingslanden (CBI)/(Zentrum zur Förderung
der Einfuhren aus Entwicklungsländern)

- Centrale diensten ressorterend onder P/PlvS/(dem Generalsekretär und dem stellvertretenden
Generalsekretär unterstellte Unterstützungsdienste)

- Buitenlandse Posten/(jeweils getrennt: die einzelnen Auslandsvertretungen)

Ministerie van Defensie/(Ministerium der Verteidigung)

- Bestuursdepartement/(Abteilung allgemeine Politik/ Abteilung Personal)

- Staf Defensie Interservice Commando (DICO)/(dienstübergreifender Kommandostab für
Unterstützungsdienste)

- Defensie Telematica Organisatie (DTO)/(Telematik-Organisation des Verteidigungsministeriums)

- Centrale directie van de Dienst Gebouwen, Werken en Terreinen/(Zentraldirektor des
Infrastrukturdienstes)
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- De afzonderlijke regionale directies van de Dienst Gebouwen, Werken en Terreinen/(die
einzelnen Regionaldirektionen des Infrastrukturdienstes)

- Directie Materieel Koninklijke Marine/(Materialdirektion der Königlichen Seestreitkräfte)

- Directie Materieel Koninklijke Landmacht/(Materialdirektion des Königlichen Heeres)

- Directie Materieel Koninklijke Luchtmacht/(Materialdirektion der Königlichen Luftstreitkräfte)

- Landelijk Bevoorradingsbedrijf Koninklijke Landmacht (LBBKL)/(Nationale Beschaffungsstelle des
Königlichen Heeres)

- Defensie Pijpleiding Organisatie (DPO)/(Organisation für Fernleitungen des
Verteidigungsministeriums)

- Logistiek Centrum Koninklijke Luchtmacht/(Logistisches Zentrum der Königlichen Luftstreitkräfte)

- Koninklijke Marine, Marinebedrijf/(Wartungsbetrieb der Königlichen Seestreitkräfte)

Ministerie van Economische Zaken/(Ministerium für Wirtschaft)

- Bestuursdepartement/(Abteilung allgemeine Politik/ Abteilung Personal)

- Centraal Bureau voor de Statistiek (CBS)/(Zentrales Statistikamt)

- Centraal Planbureau (CPB)/(Zentrales Planungsamt)

- Bureau voor de Industriële Eigendom (BIE)/(Amt für gewerbliche Schutzrechte)

- Senter/(Beratungsdienst "Senter" des Wirtschaftsministeriums)

- Staatstoezicht op de Mijnen (SodM)/(Staatliche Bergwerksaufsicht)

- Nederlandse Mededingingsautoriteit (NMa)/(Niederländische Wettbewerbsbehörde)

- Economische Voorlichtingsdienst (EVD)/(Niederländische Außenhandelsagentur)

- Nederlandse Onderneming voor Energie en Milieu BV (Novem)/(Energie- und Umweltagentur)

- Agentschap Telecom/(Telecom-Agentur)

Ministerie van Financiën/(Ministerium der Finanzen)

- Bestuursdepartement/(Abteilung allgemeine Politik/ Abteilung Personal)

- Belastingdienst Automatiseringscentrum/(Computer- und Softwarezentrum der Steuer- und
Zollverwaltung )

- Belastingdienst/(Steuer- und Zollverwaltung):

- de afzonderlijke Directies der Rijksbelastingen/(die einzelnen Direktionen der niederländischen
Steuer- und Zollverwaltung landesweit)

- Fiscale Inlichtingen- en Opsporingsdienst (incl. Economische Controle dienst
(ECD)/(Informations- und Fahndungsdienst der Steuerverwaltung (einschließlich des Dienstes
"Wirtschaftsfahndung"))

- Belastingdienst Opleidingen/(Ausbildungszentrum der Steuer- und Zollverwaltung)

- Dienst der Domeinen/(Staatliches Domänenamt)

Ministerie van Justitie/(Ministerium der Justiz)

- Bestuursdepartement/(Abteilung allgemeine Politik/ Abteilung Personal)

- Dienst Justitiële Inrichtingen/(Amt der Strafvollzugsanstalten)

- Raad voor de Kinderbescherming/(Kinderschutzrat)

- Centraal Justitie Incasso Bureau/(Zentrale Einnahmestelle für Geldstrafen)

- Openbaar Ministerie/(Staatsanwaltschaft)

- Immigratie en Naturalisatiedienst/(Einwanderungs- und Einbürgerungsdienst)

- Nederlands Forensisch Instituut/(Niederländisches kriminaltechnisches Institut)

- Raad voor de Rechtspraak/(Gerichtsverwaltung und Beratungsgremium)

Ministerie van Landbouw, Natuurbeheer en Visserij/(Ministerium für Landwirtschaft,
Landschaftspflege und Fischerei)

- Bestuursdepartement/(Abteilung allgemeine Politik/ Abteilung Personal)

- Agentschap Landelijke Service bij Regelingen (LASER)/(Nationaler Dienst für die Umsetzung von
Vorschriften (Agentur))

- Agentschap Plantenziekte kundige Dienst (PD)/(Pflanzenschutzdienst (Agentur))
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- Algemene Inspectiedienst (AID)/(Allgemeiner Inspektionsdienst)

- De afzonderlijke Regionale Beleidsdirecties/(die einzelnen Direktionen für Regionalpolitik)

- Agentschap Bureau Heffingen/(Abgabenstelle (Agentur))

- Dienst Landelijk Gebied (DLG)/(Staatlicher Dienst für nachhaltige Entwicklung des ländlichen
Raums)

- De afzonderlijke Regionale Beleidsdirecties/(die einzelnen Direktionen für Regionalpolitik)

Ministerie van Onderwijs, Cultuur en Wetenschappen/(Ministerium für Bildung, Kultur und
Wissenschaft)

- Bestuursdepartement/(Abteilung allgemeine Politik/ Abteilung Personal)

- Inspectie van het Onderwijs/(Inspektion des Unterrichtswesens)

- Inspectie Cultuurbezit/(Inspektion für das Kulturerbe)

- Centrale Financiën Instellingen/(Zentralamt für die Finanzierung der Institutionen)

- Nationaal archief/(Nationalarchiv)

- Rijksdienst voor de archeologie/(Staatlicher archäologischer Inspektionsdienst)

- Rijksarchiefinspectie/(Inspektionsdienst "Staatsarchiv")

- Adviesraad voor Wetenschaps- en Technologiebeleid/(Beratungsgremium für die Wissenschafts-
und Technologiepolitik)

- Onderwijsraad/(Bildungsrat)

- Rijksinstituut voor Oorlogsdocumentatie/(Nationales Institut für Kriegsdokumentation)

- Instituut Collectie Nederland/(Niederländisches Institut für das Kulturerbe)

- Raad voor Cultuur/(Kulturrat)

- Rijksdienst voor de Monumentenzorg/(Niederländischer Dienst für Denkmalpflege)

- Rijksdienst Oudheidkundig Bodemonderzoek/(Nationaler Dienst für das archäologische Erbe)

Ministerie van Sociale Zaken en Werkgelegenheid/(Ministerium für soziale und
Arbeitsmarktfragen)

- Bestuursdepartement/(Abteilung allgemeine Politik/ Abteilung Personal)

Ministerie van Verkeer en Waterstaat/(Ministerium für Verkehr und Waterstaat)

- Bestuursdepartement/(Abteilung allgemeine Politik/ Abteilung Personal)

- Directoraat-Generaal Luchtvaart/(Generaldirektion Zivilluftfahrt)

- Directoraat-Generaal Goederenvervoer/(Generaldirektion Frachtverkehr)

- Directoraat-Generaal Personenvervoer/(Generaldirektion Personenverkehr)

- Directoraat-Generaal Rijkswaterstaat/(Generaldirektion öffentliche Arbeiten und
Wasserverwaltung)

- Hoofdkantoor Directoraat-Generaal Rijks Waterstaat/(Oberste Dienststelle der Generaldirektion
Waterstaat (öffentliche Arbeiten und Wasserverwaltung))

- De afzonderlijke regionale directies van Rijkswaterstaat/(die einzelnen regionalen Abteilungen
der Generaldirektion Waterstaat)

- De afzonderlijke specialistische diensten van Rijkswaterstaat/(die einzelnen spezialisierten
Dienste der Generaldirektion Waterstaat)

- Directoraat-Generaal Water/(Generaldirektion Wasserangelegenheiten)

- Inspecteur-Generaal, Inspectie Verkeer en Waterstaat/(Der Generalinspekteur, Inspektion
Verkehr und Waterstaat)

- Divisie Luchtvaart van de Inspecteur-Generaal, Inspectie Verkeer en Waterstaat/(Der
Generalinspekteur, Inspektion Verkehr und Waterstaat - Abteilung Luftfahrt)

- Divisie Vervoer van de Inspecteur-Generaal, Inspectie Verkeer en Waterstaat/(Der
Generalinspekteur, Inspektion Verkehr und Waterstaat - Abteilung Verkehr)

- Divisie Scheepvaart van de Inspecteur-Generaal, Inspectie Verkeer en Waterstaat/(Der
Generalinspekteur, Inspektion Verkehr und Waterstaat - Abteilung Schifffahrt)

- Centrale Diensten/(Zentraldienste)
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- Koninklijk Nederlands Meteorologisch Instituut (KNMI)/(Königliches niederländisches
meteorologisches Institut)

Ministerie van Volkshuisvesting, Ruimtelijke Ordening en Milieubeheer/(Ministerium für
Wohnungswesen, Raumordnung und Umweltfragen)

- Bestuursdepartement/(Abteilung allgemeine Politik/ Abteilung Personal)

- Generaal-Directoraat Wonen/(Generaldirektion Wohnungswesen)

- Directoraat-Generaal Ruimte/(Generaldirektion Raumordnungspolitik)

- Directoraat General Milieubeheer/(Generaldirektion Umweltschutz)

- Rijksgebouwendienst/(Nationaler Gebäudedienst)

- VROM inspectie/(Inspektion)

Ministerie van Volksgezondheid, Welzijn en Sport/(Ministerium für Gesundheit, Wohlfahrt und
Sport)

- Bestuursdepartement/(Abteilung allgemeine Politik/ Abteilung Personal)

- Inspectie Gezondheidsbescherming, Waren en Veterinaire Zaken/(Inspektion Gesundheitsschutz
und Veterinärfragen)

- Inspectie Gezondheidszorg/(Inspektion Gesundheitspflege)

- Inspectie Jeugdhulpverlening en Jeugdbescherming/(Inspektion Jugenddienste und
Jugendschutz)

- Rijksinstituut voor de Volksgezondheid en Milieu (RIVM)/(Nationalinstitut für das
Gesundheitswesen und die Umwelt)

- Sociaal en Cultureel Planbureau/(Sozialer und kultureller Planungsdienst)

- Agentschap t.b.v. het College ter Beoordeling van Geneesmiddelen/(Agentur für das Kollegium
zur Beurteilung der Arzneimittel)

Tweede Kamer der Staten-Generaal/(Zweite Kammer des Parlaments)

Eerste Kamer der Staten-Generaal/(Erste Kammer des Parlaments)

Raad van State/(Staatsrat)

Algemene Rekenkamer/(Niederländischer Rechnungshof)

Nationale Ombudsman/(Nationaler Bürgerbeauftragter)

Kanselarij der Nederlandse Orden/(Kanzlei der niederländischen Orden)

Kabinet der Koningin/(Kabinett der Königin)

ÖSTERREICH

1. Bundeskanzleramt

2. Bundesministerium für auswärtige Angelegenheiten

3. Bundesministerium für Bildung, Wissenschaft und Kultur

4. Bundesministerium für Finanzen

5. Bundesministerium für Gesundheit und Frauen

6. Bundesministerium für Inneres

7. Bundesministerium für Justiz

8. Bundesministerium für Landesverteidigung

9. Bundesministerium für Land- und Forstwirtschaft, Umwelt und Wasserwirtschaft

10. Bundesministerium für soziale Sicherheit, Generationen und Konsumentenschutz

11. Bundesministerium für Verkehr, Innovation und Technologie

12. Bundesministerium für Wirtschaft und Arbeit

13. Bundesamt für Eich- und Vermessungswesen

14. Österreichisches Forschungs- und Prüfzentrum Arsenal Gesellschaft m.b.H

15. Bundesprüfanstalt für Kraftfahrzeuge

16. Bundesbeschaffung GmbH

17. Bundesrechenzentrum GmbH
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VEREINIGTES KÖNIGREICH
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Rat für die Zuteilung von Mitteln an das walisische Hochschulwesen

Grenzziehungskommission für lokale Gebietskörperschaften für Wales

Königliche Kommission für alte und historische Denkmäler in Wales

Evaluierungsgerichte (Wales)

Nationale walisische Gesundheitsbehörden und Stiftungen ("trusts")

Walisische Zinsbewertungsgremien

Nationaler walisischer Dienst für Krankenpflege, Geburtshilfe und Gesundheitsbetreuung

- Nationaler Rechnungshof

- Nationalamt für Investitionen und Darlehen

- Dienste der parlamentarischen Versammlung Nordirlands

- Gerichtsdienst Nordirlands

Gerichte zur Untersuchung der Todesursache durch einen richterlichen Beamten ("Coroner")

Kreisgerichte

Berufungsgericht und Oberstes Gericht in Nordirland

Gericht (hauptsächlich) für Strafsachen höherer Ordnung

Dienst für die Vollstreckung von Urteilen

Fonds für Prozesskostenhilfe

Gerichte erster Instanz (für Strafsachen niederer Ordnung und bestimmte Zivilsachen)

Berufungsgerichte für Pensionsfragen

- Ministerium für Beschäftigung und Lernen, Nordirland

- Ministerium für regionale Entwicklung, Nordirland

- Ministerium für soziale Entwicklung, Nordirland

- Ministerium für Landwirtschaft und die Entwicklung des ländlichen Raums, Nordirland

- Ministerium für Kultur, Kunst und Freizeit, Nordirland

- Ministerium für Bildung, Nordirland

- Ministerium für Unternehmen, Handel und Investitionen, Nordirland

- Ministerium für Umwelt, Nordirland

- Ministerium der Finanzen und für Personal, Nordirland

- Ministerium für Gesundheit, Sozialdienste und öffentliche Sicherheit, Nordirland

- Ministerium für Hochschulbildung, Weiterbildung, berufliche Bildung und Beschäftigung,
Nordirland

- Amt des Ersten Ministers und des stellvertretenden Ersten Ministers, Nordirland

- Amt für Nordirland (dem Staatssekretär für Nordirland beigeordnet)

Amt des Generalstaatsanwalts

Dienst des Leiters der Anklagebehörde für Nordirland

Kriminalwissenschaftliche Agentur für Nordirland

Dienst des obersten Wahlbeamten für Nordirland

Polizeidienst für Nordirland

Bewährungsdienst für Nordirland

Staatlicher pathologischer Dienst
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- Amt für lauteren Handel

- Nationales Statistikamt

Zentralregister des nationalen Gesundheitsdienstes

Amt des parlamentarischen Kommissars für die Verwaltung und die Kommissare des
Gesundheitsdienstes

- Amt des stellvertretenden Ersten Ministers

Zinsbewertungsgremien

- Amt des Generalzahlmeisters

- Geschäftszweig "Post" der Postverwaltung

- Amt des Kronrats

- Öffentliches Archiv

- Königliche Kommission für historische Manuskripte

- Königliches Krankenhaus, Chelsea

- Königliche Münzanstalt

- Agentur für Zahlungen für den ländlichen Bereich

- Schottland, Oberster Rechnungsprüfer

- Schottland, Anklagebehörde und Staatsanwalt

- Schottland, allgemeines Bevölkerungsregister

- Schottland, Schatzmeister für erbenlose Nachlässe und herrenloses Eigentum

- Schottland, Archive Schottlands

- Amt Schottland

- Durchführungsbehörden der Schottischen Exekutive

- Ministerium für Bildung (Schottische Exekutive)

Schottische Nationalgalerien

Schottische Nationalbibliothek

Schottische Nationalmuseen

Rat für die Zuweisung von Mitteln an das schottische Hochschulwesen

- Ministerium für Entwicklung (Schottische Exekutive)

- Ministerium für Unternehmen und lebensbegleitendes Lernen (Schottische Exekutive)

- Ministerium für Finanzen (Schottische Exekutive)

- Ministerium für Gesundheit (Schottische Exekutive)

Örtliche Gesundheitsräte

Nationaler schottischer Dienst für Krankenpflege, Geburtshilfe und Gesundheitsbetreuung

Schottischer Rat für postgraduierte medizinische Ausbildung

Nationale schottische Gesundheitsbehörden und Stiftungen ("trusts")

- Ministerium der Justiz (Schottische Exekutive)

Rechnungsführer des Gerichtsamts

Oberster Gerichtshof

Oberstes Gericht für Zivilsachen

Polizeiinspektion

Schlichtungsstelle für Enteignungsentschädigungen

Gremien für Fragen der Strafaussetzung auf Bewährung und örtliche Rechtsmittelausschüsse

Berufungsgerichte für Pensionsfragen

Gericht zur Schlichtung von Grundstücksstreitigkeiten

Schottischer Rechtsausschuss

Niedere Gerichte für Zivil- und Strafsachen

Schottische Strafregisterbehörde
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Schottisches Kriminalpolizeidezernat

Schottisches Feuerwehrausbildungsdezernat

Schottisches Polizeikolleg

Amt des Kommissars für soziale Sicherheit

- Landwirtschaftsministerium (Schottische Exekutive)

Kommission für Kleinbauern

Kommission für Rotwild

Zinsbewertungsgremien und -ausschüsse

Königlicher Botanischer Garten, Edinburgh

Königliche Kommission für die alten und historischen Denkmäler Schottlands

Königliche schottische Kommission für Schöne Künste

- Sekretariat der Schottischen Exekutive

- Dienst des schottischen Parlaments

- Schottisches Archiv

- Schatzamt

- Staatliches Beschaffungsamt

- Amt "Wales" (Amt des Staatssekretärs für Wales)

(1) Im Sinne dieser Richtlinie gelten als "zentrale Regierungsbehörden" diejenigen Behörden, die
in diesem Anhang ohne Vollständigkeitsanspruch aufgeführt werden, sowie für den Fall, dass auf
innerstaatlicher Ebene Berichtigungen oder Änderungen vorgenommen werden, die Stellen, die in
deren Nachfolge treten.

(2) Nichtmilitärische Waren.

ANHANG V

VERZEICHNIS DER IN ARTIKEL 7 GENANNTEN WAREN BETREFFEND AUFTRAEGE VON
ÖFFENTLICHEN AUFTRAGGEBERN, DIE IM BEREICH DER VERTEIDIGUNG VERGEBEN WERDEN(1)

>PLATZ FÜR EINE TABELLE>

(1) Die einzige für die Zwecke dieser Richtlinie verbindliche Fassung findet sich in Anhang I,
Nummer 3 des Übereinkommens.

ANHANG VI

DEFINITION BESTIMMTER TECHNISCHER SPEZIFIKATIONEN

Im Sinne dieser Richtlinie bezeichnet der Ausdruck

1. a) "technische Spezifikationen" bei öffentlichen Bauaufträgen sämtliche, insbesondere die in
den Verdingungsunterlagen enthaltenen technischen Anforderungen an eine Bauleistung, ein
Material, ein Erzeugnis oder eine Lieferung, mit deren Hilfe die Bauleistung, das Material, das
Erzeugnis oder die Lieferung so bezeichnet werden können, dass sie ihren durch den
Auftraggeber festgelegten Verwendungszweck erfuellen. Zu diesen technischen Anforderungen
gehören Umweltleistungsstufen, die Konzeption für alle Verwendungsarten ("Design for all")
(einschließlich des Zugangs von Behinderten) sowie Konformitätsbewertung, die
Gebrauchstauglichkeit, Sicherheit oder Abmessungen, einschließlich
Konformitätsbewertungsverfahren, Terminologie, Symbole, Versuchs- und Prüfmethoden,
Verpackung, Kennzeichnung und Beschriftung sowie Produktionsprozesse und -methoden.
Außerdem gehören dazu auch die Vorschriften für die Planung und die Berechnung von
Bauwerken, die Bedingungen für die Prüfung, Inspektion und Abnahme von Bauwerken, die
Konstruktionsmethoden oder -verfahren und alle anderen technischen Anforderungen, die der
Auftraggeber für fertige Bauwerke oder dazu notwendige Materialien oder Teile durch allgemeine
und spezielle Vorschriften anzugeben in der Lage ist;

b) "technische Spezifikationen" bei öffentlichen Liefer- und Dienstleistungsaufträgen
Spezifikationen, die in einem Schriftstück enthalten sind, das Merkmale für ein Erzeugnis oder
eine Dienstleistung vorschreibt, wie Qualitätsstufen, Umweltleistungsstufen, die Konzeption für
alle Verwendungsarten ("Design for all") (einschließlich des Zugangs von Behinderten) sowie
Konformitätsbewertung, Vorgaben für Gebrauchstauglichkeit, Verwendung, Sicherheit oder
Abmessungen des Erzeugnisses, einschließlich der Vorschriften über Verkaufsbezeichnung,
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Terminologie, Symbole, Prüfungen und Prüfverfahren, Verpackung, Kennzeichnung und
Beschriftung, Gebrauchsanleitung, Produktionsprozesse und -methoden sowie über
Konformitätsbewertungsverfahren;

2. "Norm" eine technische Spezifikation, die von einem anerkannten Normungsgremium zur
wiederholten oder ständigen Anwendung angenommen wurde, deren Einhaltung jedoch nicht
zwingend vorgeschrieben ist und die unter eine der nachstehenden Kategorien fällt:

- internationale Norm: Norm, die von einem internationalen Normungsgremium angenommen
wird und der Öffentlichkeit zugänglich ist;

- europäische Norm: Norm, die von einem europäischen Normungsgremium angenommen wird
und der Öffentlichkeit zugänglich ist;

- nationale Norm: Norm, die von einem nationalen Normungsgremium angenommen wird und der
Öffentlichkeit zugänglich ist;

3. "europäische technische Zulassung" eine positive technische Beurteilung der Brauchbarkeit
eines Produkts hinsichtlich der Erfuellung der wesentlichen Anforderung an bauliche Anlagen; sie
erfolgt aufgrund der spezifischen Merkmale des Produkts und der festgelegten Anwendungs- und
Verwendungsbedingungen. Die europäische technische Zulassung wird von einem zu diesem
Zweck vom Mitgliedstaat zugelassenen Gremium ausgestellt;

4. "gemeinsame technische Spezifikationen" technische Spezifikationen, die nach einem von den
Mitgliedstaaten anerkannten Verfahren erarbeitet und im Amtsblatt der Europäischen Union
veröffentlicht wurden;

5. "technische Bezugsgröße" jeden Bezugsrahmen, der keine offizielle Norm ist und von den
europäischen Normungsgremien nach den an die Bedürfnisse des Marktes angepassten Verfahren
erarbeitet wurde.

ANHANG VII

ANGABEN, DIE IN DEN BEKANNTMACHUNGEN ENTHALTEN SEIN MÜSSEN

ANHANG VII TEIL A

ANGABEN, DIE IN DEN BEKANNTMACHUNGEN FÜR ÖFFENTLICHE AUFTRAEGE ENTHALTEN SEIN
MÜSSEN

ANKÜNDIGUNG DER VERÖFFENTLICHUNG EINER VORINFORMATION ÜBER EIN BESCHAFFERPROFIL

1. Land des öffentlichen Auftraggebers

2. Name des öffentlichen Auftraggebers

3. Internet-Adresse (URL) des "Beschafferprofils"

4. Referenznummer(n) der CPV-Nomenklatur

BEKANNTMACHUNG EINER VORINFORMATION

1. Name, Anschrift, Faxnummer, E-Mail-Adresse des öffentlichen Auftraggebers und, wenn davon
abweichend, der Stelle, bei der zusätzliche Auskünfte eingeholt werden können, sowie - bei
Dienstleistungs- und Bauaufträgen - der Stellen, z.B. die entsprechende Internetseite der
Regierung, bei denen Informationen über den am Ort der Leistungserbringung geltenden
allgemeinen Regelungsrahmen für Steuern, Umweltschutz, Arbeitsschutz und Arbeitsbedingungen
erhältlich sind.

2. Gegebenenfalls Angabe, dass es sich um eine Ausschreibung handelt, die geschützten
Werkstätten vorbehalten ist oder bei der die Auftragsausführung nur im Rahmen von
Programmen für geschützte Beschäftigungsverhältnisse erfolgen darf.

3. Öffentliche Bauaufträge: Art und Umfang der Arbeiten sowie Ausführungsort; für den Fall, dass
das Bauwerk in mehrere Lose unterteilt ist, sind die wichtigsten Eigenschaften jedes Loses
anzugeben; sofern verfügbar ist eine Schätzung der Kostenspanne für die vorgesehenen Arbeiten
anzugeben; Referenznummer(n) der Nomenklatur.

Öffentliche Lieferaufträge: Art und Menge oder Wert der zu liefernden Waren;
Referenznummer(n) der Nomenklatur.

Öffentliche Dienstleistungsaufträge: Gesamtwert einer jeden Beschaffung nach den einzelnen
Kategorien des Anhangs II A; Referenznummer(n) der Nomenklatur.

4. Voraussichtlicher Zeitpunkt für den Beginn des Verfahrens zur Vergabe des Auftrags bzw. der
Aufträge, für Dienstleistungsaufträge nach Kategorien unterteilt.
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5. Gegebenenfalls Angabe, dass es sich um eine Rahmenvereinbarung handelt.

6. Gegebenenfalls sonstige Auskünfte.

7. Datum der Absendung der Bekanntmachung oder der Absendung der Bekanntmachung, in der
die Veröffentlichung dieser Bekanntmachung einer Vorinformation über das Beschafferprofil
angekündigt wird.

8. Angabe darüber, ob der Auftrag unter das Übereinkommen fällt oder nicht.

BEKANNTMACHUNG

Offene Verfahren, nichtoffene Verfahren, wettbewerblicher Dialog, Verhandlungsverfahren:

1. Name, Anschrift, Telefon- und Faxnummer, E-mail-Adresse des öffentlichen Auftraggebers.

2. Gegebenenfalls Angabe, dass es sich um eine Ausschreibung handelt, die geschützten
Werkstätten vorbehalten ist oder bei der die Auftragsausführung nur im Rahmen von
Programmen für geschützte Beschäftigungsverhältnisse erfolgen darf.

3. a) gewähltes Vergabeverfahren;

b) gegebenenfalls Rechtfertigungsgründe für ein beschleunigtes Verfahren (für nichtoffene und
Verhandlungsverfahren);

c) gegebenenfalls Angabe, ob es sich um eine Rahmenvereinbarung handelt;

d) gegebenenfalls Angabe, ob es sich um ein dynamisches Beschaffungssystem handelt;

e) gegebenenfalls Auftragsvergabe auf elektronischem Wege (bei offenen, nichtoffenen oder
Verhandlungsverfahren in dem in Artikel 30 Absatz 1 Buchstabe a genannten Fall).

4. Art des Auftrages.

5. Ort der Ausführung bzw. Durchführung von Bauleistungen, der Lieferung von Waren oder der
Erbringung von Dienstleistungen.

6. a) Bauaufträge:

- Art und Umfang der Bauleistungen, allgemeine Merkmale des Bauwerks. Insbesondere Hinweis
auf Optionen bezüglich zusätzlicher Bauleistungen und, sofern bekannt, auf den vorläufigen
Zeitplan für die Inanspruchnahme dieser Optionen sowie gegebenenfalls auf die Anzahl der
Verlängerungen. Falls das Bauwerk oder der Auftrag in mehrere Lose aufgeteilt ist,
Größenordnung der einzelnen Lose; Referenznummer(n) der Nomenklatur.

- Angaben über den Zweck des Bauwerks oder des Auftrags, falls dieser auch die Erstellung von
Entwürfen umfasst.

- Bei Rahmenvereinbarungen ferner Angabe der vorgesehenen Laufzeit der Rahmenvereinbarung,
des für die gesamte Laufzeit der Rahmenvereinbarung veranschlagten Gesamtwerts der
Bauleistungen sowie - wann immer möglich - des Wertes und der Häufigkeit der zu vergebenden
Aufträge.

b) Lieferaufträge:

- Art der zu liefernden Waren, insbesondere Hinweis darauf, ob die Angebote erbeten werden im
Hinblick auf Kauf, Leasing, Miete, Mietkauf oder eine Kombination aus diesen. In diesem Fall ist
die Referenznummer der Nomenklatur anzugeben. Menge der zu liefernden Waren, insbesondere
Hinweis auf Optionen bezüglich zusätzlicher Aufträge und, sofern bekannt, auf den vorläufigen
Zeitplan für die Inanspruchnahme dieser Optionen sowie gegebenenfalls auf die Anzahl der
Verlängerungen; Referenznummer(n) der Nomenklatur.

- Bei regelmäßig wiederkehrenden oder Daueraufträgen voraussichtlicher Zeitplan, sofern
bekannt, für nachfolgende Ausschreibungen für die geplanten Lieferungen.

- Bei Rahmenvereinbarungen ferner Angabe der vorgesehenen Laufzeit der Vereinbarung, des für
die gesamte Laufzeit der Rahmenvereinbarung veranschlagten Gesamtwerts der Lieferungen
sowie - wann immer möglich - des Wertes und der Häufigkeit der zu vergebenden Aufträge.

c) Dienstleistungsaufträge:

- Kategorie der Dienstleistung und Beschreibung; Referenznummer(n) der Nomenklatur. Umfang
der Dienstleistungen. Insbesondere Hinweis auf Optionen bezüglich zusätzlicher Aufträge und,
sofern bekannt, auf den vorläufigen Zeitplan für die Inanspruchnahme dieser Optionen sowie
gegebenenfalls auf die Anzahl der Verlängerungen. Bei regelmäßig wiederkehrenden oder
Daueraufträgen voraussichtlicher Zeitplan, sofern bekannt, für nachfolgende Ausschreibungen für
die geplanten Lieferungen.
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Bei Rahmenvereinbarungen ferner Angabe der vorgesehenen Laufzeit der Vereinbarung, des für
die gesamte Laufzeit der Rahmenvereinbarung veranschlagten Gesamtwerts der Dienstleistungen
sowie - wann immer möglich - des Wertes und der Häufigkeit der zu vergebenden Aufträge.

- Angabe darüber, ob die Ausführung der Leistung durch Rechts- und Verwaltungsvorschriften
einem bestimmten Berufsstand vorbehalten ist.

Hinweis auf die entsprechende Rechts- und Verwaltungsvorschrift.

- Angabe darüber, ob juristische Personen die Namen und die berufliche Qualifikation der
Personen angeben müssen, die für die Ausführung der betreffenden Dienstleistung verantwortlich
sein sollen.

7. Falls der Auftrag in mehrere Lose aufgeteilt ist, Angabe darüber, ob die Möglichkeit besteht,
Angebote für eines, mehrere oder alle Lose einzureichen.

8. Zeitpunkt, bis zu dem die Bauleistungen/Lieferungen/Dienstleistungen beendet werden sollen
oder Dauer des Bau-/Liefer-/Dienstleistungsauftrags. Sofern möglich, Zeitpunkt, zu dem die
Bauleistungen beginnen oder zu dem die Lieferungen beginnen oder eintreffen oder die
Dienstleistungen ausgeführt werden sollen.

9. Zulässigkeit oder Verbot von Änderungsvorschlägen.

10. Gegebenenfalls besondere Bedingungen, die die Ausführung des Auftrags betreffen.

11. Bei offenen Verfahren:

a) Name, Anschrift, Telefon- und Faxnummer, E-mail-Adresse der Stelle, bei der die
Verdingungsunterlagen und zusätzlichen Unterlagen angefordert werden können.

b) Gegebenenfalls Frist, bis zu der die Unterlagen angefordert werden können.

c) Gegebenenfalls Höhe und Bedingungen für die Zahlung des Betrags, der für diese Unterlagen
zu entrichten ist.

12. a) Frist für den Eingang der Angebote oder - bei Einrichtung eines dynamischen
Beschaffungssystems - der unverbindlichen Angebote (offene Verfahren).

b) Frist für den Eingang der Anträge auf Teilnahme (nichtoffene und Verhandlungsverfahren).

c) Anschrift, an die die Angebote zu richten sind.

d) Sprache(n), in der (denen) die Angebote abgefasst sein müssen.

13. Bei offenen Verfahren:

a) Personen, die bei der Öffnung der Angebote anwesend sein dürfen.

b) Datum, Uhrzeit und Ort der Öffnung der Angebote.

14. Gegebenenfalls geforderte Kautionen und Sicherheiten.

15. Wesentliche Finanzierungs- und Zahlungsbedingungen und/oder Hinweise auf die
maßgeblichen Vorschriften.

16. Gegebenenfalls Rechtsform, die die Bietergemeinschaft, an die der Auftrag vergeben wird,
haben muss.

17. Eignungskriterien hinsichtlich der persönlichen Situation des Wirtschaftsteilnehmers, die zu
seinem Ausschluss führen können, und erforderliche Angaben als Beleg dafür, dass er nicht unter
die Fälle fällt, die einen Ausschluss rechtfertigen. Eignungskriterien und Angaben zur persönlichen
Situation des Wirtschaftsteilnehmers sowie Angaben und Formalitäten, die zur Beurteilung der
Frage erforderlich sind, ob dieser die wirtschaftlichen und technischen Mindestanforderungen
erfuellt. Etwaige Mindestanforderung(en).

18. Bei Rahmenvereinbarungen: vorgesehene Anzahl und gegebenenfalls die Hoechstzahl der
Wirtschaftsteilnehmer, die Partei der Rahmenvereinbarung werden sollen, Dauer der
Vereinbarung, gegebenenfalls unter Angabe der Rechtfertigungsgründe für eine
Rahmenvereinbarung über einen längeren Zeitraum als vier Jahre.

19. Für den wettbewerblichen Dialog und die Verhandlungsverfahren mit Veröffentlichung einer
Bekanntmachung gegebenenfalls Angabe, dass das Verfahren in aufeinander folgenden Etappen
abgewickelt wird, um die Zahl der zu erörternden Lösungen bzw. zu verhandelnden Angebote
schrittweise zu verringern.

20. Für nichtoffene Verfahren, den wettbewerblichen Dialog und die Verhandlungsverfahren mit
Veröffentlichung einer Bekanntmachung, falls von der Möglichkeit Gebrauch gemacht wird, die
Anzahl Bewerber, die zur Abgabe eines Angebots, zum Dialog oder zu Verhandlungen
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aufgefordert werden sollen, zu verringern: Mindestanzahl und gegebenenfalls auch Hoechstanzahl
der Bewerber und objektive Kriterien für die Auswahl dieser Anzahl von Bewerbern.

21. Bindefrist (offene Verfahren).

22. Gegebenenfalls Name und Anschrift der vom öffentlichen Auftraggeber bereits ausgewählten
Wirtschaftsteilnehmer (Verhandlungsverfahren).

23. Zuschlagskriterien nach Artikel 53: "niedrigster Preis" bzw. "wirtschaftlich günstigstes
Angebot". Die Kriterien für das wirtschaftliche günstigste Angebot sowie deren Gewichtung
müssen genannt werden, falls sie nicht in den Verdingungsunterlagen bzw. im Fall des
wettbewerblichen Dialogs in der Beschreibung enthalten sind.

24. Name und Anschrift des für Rechtsbehelfsverfahren und gegebenenfalls für
Vermittlungsverfahren zuständigen Organs. Genaue Hinweise in Bezug auf die Fristen für die
Einlegung von Rechtsbehelfen bzw. gegebenenfalls Name, Anschrift, Telefonnummer, Faxnummer
und E-Mail-Adresse des Dienstes, bei dem diese Auskünfte eingeholt werden können.

25. Datum/Daten der Veröffentlichung der Vorinformation nach den technischen Spezifikationen
des Anhangs VIII oder Hinweis auf ihre Nichtveröffentlichung.

26. Datum der Absendung der Bekanntmachung.

27. Hinweis darauf, ob der Auftrag unter das Übereinkommen fällt oder nicht.

VEREINFACHTE BEKANNTMACHUNG IM RAHMEN EINES DYNAMISCHEN BESCHAFFUNGSSYSTEMS

1. Land des öffentlichen Auftraggebers.

2. Name und E-mail-Adresse des öffentlichen Auftraggebers.

3. Hinweis auf die Veröffentlichung der Bekanntmachung im Rahmen eines dynamischen
Beschaffungssystems.

4. E-mail-Adresse, unter der die Verdingungsunterlagen und die zusätzlichen Unterlagen über das
dynamische Beschaffungssystem erhältlich sind.

5. Ausschreibungsgegenstand: Beschreibung nach Referenznummer(n) der CPV-Nomenklatur
sowie Menge oder Umfang des zu vergebenden Auftrags.

6. Frist für die Vorlage der unverbindlichen Angebote.

VERGABEVERMERK

1. Name und Anschrift des öffentlichen Auftraggebers.

2. Gewähltes Vergabeverfahren. Im Fall von Verhandlungsverfahren ohne vorherige
Veröffentlichung einer Bekanntmachung (Artikel 28), Begründung.

3. Bauaufträge: Art und Umfang der erbrachten Leistungen, allgemeine Merkmale des
ausgeführten Bauwerks.

Lieferaufträge: Art und Menge der gelieferten Waren, gegebenenfalls nach Auftragnehmer;
Referenznummer der Nomenklatur.

Dienstleistungsaufträge: Kategorie der Dienstleistung und Beschreibung; Referenznummer der
Nomenklatur. Umfang der Dienstleistungen.

4. Datum der Auftragsvergabe.

5. Zuschlagskriterien.

6. Anzahl der eingegangenen Angebote.

7. Name und Anschrift der (des) Auftragnehmer(s).

8. Gezahlter Preis oder Preisspanne (Minimum/Maximum).

9. Wert des (der) gewählten Angebots (Angebote) oder höchstes und niedrigstes Angebot, das
bei der Vergabe mitberücksichtigt wurde.

10. Gegebenenfalls Wert und Teil des Auftrags, der an Dritte weitervergeben werden kann.

11. Datum der Veröffentlichung der Ausschreibung nach den technischen Spezifikationen des
Anhangs VIII.

12. Datum der Absendung des Vergabevermerks.

13. Name und Anschrift des für Rechtsbehelfsverfahren und gegebenenfalls für
Vermittlungsverfahren zuständigen Organs. Genaue Hinweise in Bezug auf die Fristen für die
Einlegung von Rechtsbehelfen bzw. gegebenenfalls Name, Anschrift, Telefonnummer, Faxnummer
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und E-Mail-Adresse des Dienstes, bei dem diese Auskünfte eingeholt werden können.

ANHANG VII TEIL B

ANGABEN, DIE IN DEN BEKANNTMACHUNGEN VON BAUKONZESSIONEN ENTHALTEN SEIN MÜSSEN

1. Name, Anschrift, Faxnummer und E-mail-Adresse des öffentlichen Auftraggebers.

2. a) Ort der Ausführung.

b) Gegenstand der Konzession; Art und Umfang der Leistungen.

3. a) Frist für die Einreichung der Angebote.

b) Anschrift, an die die Angebote zu richten sind.

c) Sprache(n), in der (denen) die Angebote abgefasst sein müssen.

4. Persönliche, technische und finanzielle Anforderungen, die die Bewerber erfuellen müssen.

5. Kriterien für die Erteilung des Auftrags.

6. Gegebenenfalls Mindestprozentsatz der Arbeiten, die an Dritte vergeben werden.

7. Datum der Absendung der Bekanntmachung.

8. Name und Anschrift des für Rechtsbehelfsverfahren und gegebenenfalls für
Vermittlungsverfahren zuständigen Organs. Genaue Hinweise in Bezug auf die Fristen für die
Einlegung von Rechtsbehelfen bzw. gegebenenfalls Name, Anschrift, Telefonnummer, Faxnummer
und E-Mail-Adresse des Dienstes, bei dem diese Auskünfte eingeholt werden können.

ANHANG VII TEIL C

ANGABEN, DIE IN DEN BEKANNTMACHUNGEN VON AUFTRAEGEN, DIE VOM BAUKONZESSIONÄR,
DER KEIN ÖFFENTLICHER AUFTRAGGEBER IST, VERGEBEN WURDEN, ENTHALTEN SEIN MÜSSEN

1. a) Ort der Ausführung.

b) Art und Umfang der Leistungen, allgemeine Merkmale des Bauwerks.

2. Etwaige Frist für die Ausführung.

3. Name und Anschrift der Stelle, bei der die Verdingungsunterlagen und zusätzlichen Unterlagen
angefordert werden können.

4. a) Einsendefrist für die Anträge auf Teilnahme und/oder für die Angebote.

b) Anschrift, an die sie zu richten sind.

c) Sprache(n), in der (denen) sie abgefasst sein müssen.

5. Gegebenenfalls geforderte Kautionen oder Sicherheiten.

6. Wirtschaftliche und technische Anforderungen an den Unternehmer.

7. Zuschlagskriterien.

8. Datum der Absendung der Bekanntmachung.

ANHANG VII TEIL D

ANGABEN, DIE IN DEN BEKANNTMACHUNGEN VON WETTBEWERBEN FÜR DIENSTLEISTUNGEN
ENTHALTEN SEIN MÜSSEN

BEKANNTMACHUNG EINES WETTBEWERBS

1. Name, Anschrift, Faxnummer und E-mail-Adresse des öffentlichen Auftraggebers sowie der
Stelle, bei der die zusätzlichen Unterlagen angefordert werden können.

2. Beschreibung des Vorhabens.

3. Art des Wettbewerbs: offen oder nichtoffen.

4. Bei einem offenen Wettbewerb: Frist für die Einreichung der Vorhaben.

5. Bei einem nichtoffenen Wettbewerb:

a) gewünschte Teilnehmerzahl;

b) gegebenenfalls Namen der bereits ausgewählten Teilnehmer;

c) Kriterien für die Auswahl der Teilnehmer;

d) Frist für die Einreichung der Teilnahmeanträge.

6. Gegebenenfalls Angabe, ob die Teilnahme einem bestimmten Berufsstand vorbehalten ist.

7. Kriterien für die Bewertung der Vorhaben.
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8. Gegebenenfalls Namen der ausgewählten Preisrichter.

9. Angabe, ob die Entscheidung des Preisgerichts für den Auftraggeber bindend ist.

10. Gegebenenfalls Anzahl und Wert der Preise.

11. Gegebenenfalls Angabe der an alle Teilnehmer zu leistenden Zahlungen.

12. Angabe, ob die Aufträge im Anschluss an den Wettbewerb an den/die Gewinner des
Wettbewerbs vergeben werden können oder nicht.

13. Datum der Absendung der Bekanntmachung.

BEKANNTGABE DER ERGEBNISSE EINES WETTBEWERBS

1. Name, Anschrift, Faxnummer und E-mail-Adresse des öffentlichen Auftraggebers.

2. Beschreibung des Vorhabens.

3. Gesamtzahl der Teilnehmer.

4. Anzahl ausländischer Teilnehmer.

5. Gewinner des Wettbewerbs.

6. Gegebenenfalls vergebene(r) Preis(e).

7. Nummer der Bekanntmachung des Wettbewerbs.

8. Datum der Absendung der Bekanntmachung.

ANHANG VIII

MERKMALE FÜR DIE VERÖFFENTLICHUNG

1. Veröffentlichung der Bekanntmachungen

a) Die Bekanntmachungen nach den Artikeln 35, 58, 64 und 69 werden vom öffentlichen
Auftraggeber in dem vorgeschriebenen Muster gemäß der Richtlinie 2001/78/EG der Kommission
vom 13. September 2001 über die Verwendung von Standardformularen für die Bekanntmachung
öffentlicher Aufträge(1) an das Amt für amtliche Veröffentlichungen der Europäischen
Gemeinschaften übermittelt. Dies gilt auch für die Bekanntmachungen einer Vorinformation nach
Artikel 35 Absatz 1 Unterabsatz 1, die über ein Beschafferprofil gemäß Nummer 2 Buchstabe b
veröffentlicht wird, sowie für die Bekanntmachung, in der die Veröffentlichung eines
Beschaffungsprofils angekündigt wird.

b) Die Bekanntmachungen nach den Artikeln 35, 58, 64 und 69 werden vom Amt für amtliche
Veröffentlichungen der Europäischen Gemeinschaften oder im Fall der Bekanntmachungen einer
Vorinformation über ein Beschafferprofil nach Artikel 35 Absatz 1 Unterabsatz 1 vom öffentlichen
Auftraggeber veröffentlicht.

Der öffentliche Auftraggeber kann diese Informationen außerdem im Internet in einem
"Beschafferprofil" gemäß Nummer 2 Buchstabe b veröffentlichen.

c) Das Amt für amtliche Veröffentlichungen der Europäischen Gemeinschaften stellt dem
öffentlichen Auftraggeber die Bescheinigung über die Veröffentlichung nach Artikel 36 Absatz 8
aus.

2. Veröffentlichung zusätzlicher bzw. ergänzender Informationen

a) Die öffentlichen Auftraggeber werden bestärkt, die Verdingungsunterlagen und zusätzlichen
Unterlagen vollständig im Internet zu veröffentlichen.

b) Das Beschafferprofil kann Bekanntmachungen einer Vorinformation nach Artikel 35 Absatz 1
Unterabsatz 1, Angaben über laufende Ausschreibungen, geplante Aufträge, vergebene Aufträge,
annullierte Verfahren sowie alle sonstigen Informationen von allgemeinem Interesse wie
Kontaktstelle, Telefon- und Faxnummer, Postanschrift und E-mail-Adresse enthalten.

3. Muster und Verfahren bei der elektronischen Übermittlung der Bekanntmachungen

Das Muster und die Modalitäten für die elektronische Übermittlung der Bekanntmachungen sind
unter der Internetadresse "http://simap.eu.int" abrufbar.

(1) ABl. L 285 vom 29.10.2001, S. 1.

ANHANG IX

REGISTER(1)

(1) Für die Zwecke des Artikels 46 gelten als "Register" die in diesem Anhang aufgeführten
Register sowie für den Fall, dass auf innerstaatlicher Ebene Änderungen vorgenommen werden,
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die an ihre Stelle tretenden Register.

ANHANG IX TEIL A

ÖFFENTLICHE BAUAUFTRAEGE

Die einschlägigen Berufs- oder Handelsregister, Bescheinigungen oder Erklärungen sind:

- für Belgien das "Registre du Commerce" - "Handelsregister",

- für Dänemark das "Erhvervs-og Selskabsstyrelsen"

- für Deutschland das "Handelsregister" und die "Handwerksrolle",

- für Griechenland das "Μητρώο Εργοληπτικών Επιχειρήσεων" - MEEΠ des Ministeriums für
Umwelt, Raumordnung und öffentliche Arbeiten (ΥΠΕΧΩΔΕ),

- für Spanien das "Registro Oficial de Empresas Clasificadas del Ministerio de Hacienda",

- für Frankreich das "Registre du commerce et des sociétes" und das "Répertoire des métiers",

- im Fall Irlands kann der Unternehmer aufgefordert werden, eine Bescheinigung des "Registrar
of Companies" oder des "Registrar of Friendly Societies" oder andernfalls eine Bescheinigung
über die von ihm abgegebene eidesstattliche Erklärung vorzulegen, dass er den betreffenden
Beruf in dem Lande, in dem er niedergelassen ist, an einem bestimmten Ort und unter einer
bestimmten Firmenbezeichnung ausübt,

- für Italien das "Registro della Camera di commercio, industria, agricoltura e artigianato",

- für Luxemburg das "Registre aux firmes" und das "Rôle de la Chambre des métiers",

- für die Niederlande das "Handelsregister",

- für Österreich das "Firmenbuch", das "Gewerberegister" und die "Mitgliederverzeichnisse der
Landeskammern",

- für Portugal das Register der "Instituto dos Mercados de Obras Públicas e Particulares e do
Imobiliário" (IMOPPI),

- für Finnland das "Kaupparekisteri"/ "Handelsregistret",

- für Schweden die "aktiebolags-, handels- eller föreningsregistren",

- im Fall des Vereinigten Königreichs kann der Unternehmer aufgefordert werden, eine
Bescheinigung des "Registrar of Companies" vorzulegen oder andernfalls eine Bescheinigung über
die von ihm abgegebene eidesstattliche Erklärung beizubringen, dass er den betreffenden Beruf in
dem Lande, in dem er niedergelassen ist, an einem bestimmten Ort und unter einer bestimmten
Firmenbezeichnung ausübt.

ANHANG IX TEIL B

ÖFFENTLICHE LIEFERAUFTRAEGE

Die einschlägigen Berufs- oder Handelsregister, Bescheinigungen oder Erklärungen sind:

- für Belgien das "Registre du commerce" - "Handelsregister",

- für Dänemark das "Erhvervs-og Selskabsstyrelsen",

- für Deutschland das "Handelsregister" und "Handwerksrolle",

- für Griechenland das "Βιοτεχνικό ή Βιομηχανικό ή Εμπορικό Επιμελητήριο",

- für Spanien das "Registro Mercantil" oder im Fall nicht eingetragener Einzelpersonen eine
Bescheinigung, dass diese eidesstattlich erklärt haben, den betreffenden Beruf auszuüben,

- für Frankreich das "Registre du commerce et des sociétés" und das "Répertoire des métiers",

- im Fall Irlands kann der Lieferant aufgefordert werden, eine Bescheinigung des "Registrar of
Companies" oder des "Registrar of Friendly Societies" vorzulegen, aus der hervorgeht, dass die
Lieferfirma "incorporated" oder "registered" ist, oder anderenfalls eine Bescheinigung über die
von dem Betreffenden abgegebene eidesstattliche Erklärung, dass er den betreffenden Beruf in
dem Lande, in dem er niedergelassen ist, an einem bestimmten Ort und unter einer bestimmten
Firma ausübt.

- für Italien das "Registro della Camera di commercio, industria, agricoltura e artigianato" und das
"Registro delle Commissioni provinciali per l'artigianato",

- für Luxemburg das "Registre aux firmes" und das "Rôle de la Chambre des métiers",

- für die Niederlande das "Handelsregister",

- für Österreich das "Firmenbuch", das "Gewerberegister" und die "Mitgliederverzeichnisse der
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Landeskammern",

- für Portugal das "Registro Nacional das Pessoas Colectivas",

- für Finnland das "Kaupparekisteri" und das "Handelsregistret",

- für Schweden das "aktiebolags-, handels- eller föreningsregistren",

- im Fall des Vereinigten Königreichs kann der Lieferant aufgefordert werden, eine Bescheinigung
des "Registrar of Companies" vorzulegen, aus der hervorgeht, dass die Lieferfirma "incorporated"
oder "registered" ist, oder anderenfalls eine Bescheinigung über die von dem Betreffenden
abgegebene eidesstattliche Erklärung, dass er den betreffenden Beruf in dem Lande, in dem er
niedergelassen ist, an einem bestimmten Ort und unter einer bestimmten Firma ausübt.

ANHANG IX TEIL C

ÖFFENTLICHE DIENSTLEISTUNGSAUFTRAEGE

Die einschlägigen Berufs- oder Handelsregister, Bescheinigungen oder Erklärungen sind:

- für Belgien das "Registre du commerce - Handelsregister" und die "Ordres professionnels -
Beroepsorden",

- für Dänemark das "Erhvervs- og Selskabsstyrelsen",

- für Deutschland das "Handelsregister", die "Handwerksrolle", das "Vereinsregister", das
"Partnerschaftsregister" und die "Mitgliederverzeichnisse der Berufskammern der Länder",

- für Griechenland kann von dem Dienstleistungserbringer eine vor dem Notar abgegebene
eidesstattliche Erklärung über die Ausübung des betreffenden Berufes verlangt werden; in den
von den geltenden nationalen Rechtsvorschriften vorgesehenen Fällen für die Durchführung der
Studienaufträge des Anhangs IA das Berufsregister "Μητρώο Μελετητών" sowie das "Μητρώο
Γραφείων Μελετών",

- für Spanien das "Registro Oficial de Empresas Clasificadas del Ministerio de Hacienda",

- für Frankreich das "Registre du commerce" und das "Répertoire des métiers",

- im Fall Irlands kann der Unternehmer aufgefordert werden, eine Bescheinigung des "Registrar
of companies" oder des "Registrar of Friendly Societies" oder anderenfalls eine Bescheinigung
über die von den Betreffenden abgegebene eidesstattliche Erklärung vorzulegen, dass er den
betreffenden Beruf in dem Mitgliedstaat, in dem er niedergelassen ist, an einem bestimmten Ort
unter einer bestimmten Firmenbezeichnung ausübt.

- für Italien das "Registro della Camera di commercio, industria, agricoltura e artigianato", das
"Registro delle commissioni provinciali per l'artigianato" oder der "Consiglio nazionale degli ordini
professionali",

- für Luxemburg das "Registre aux firmes" und das "Rôle de la Chambre des métiers",

- für die Niederlande das "Handelsregister",

- für Österreich das "Firmenbuch", das "Gewerberegister" und die "Mitgliederverzeichnisse der
Landeskammern",

- für Portugal das "Registro nacional das Pessoas Colectivas",

- für Finnland das "Kaupparekisteri" und das "Handelsregistret",

- für Schweden das "aktiebolags-, handels- eller föreningsregistren",

- im Fall des Vereinigten Königreichs kann der Unternehmer aufgefordert werden, eine
Bescheinigung des "Registrar of companies" oder anderenfalls eine Bescheinigung über die von
den Betreffenden abgegebene eidesstattliche Erklärung, dass er den betreffenden Beruf in dem
Mitgliedstaat, in dem er niedergelassen ist, an einem bestimmten Ort unter einer bestimmten
Firmenbezeichnung ausübt.

ANHANG X

ANFORDERUNGEN AN VORRICHTUNGEN FÜR DIE ELEKTRONISCHE ENTGEGENNAHME DER
ANGEBOTE, DER ANTRAEGE AUF TEILNAHME ODER DER PLÄNE UND ENTWÜRFE FÜR
WETTBEWERBE

Die Geräte für die elektronische Entgegennahme der Angebote, der Anträge auf Teilnahme sowie
der Pläne und Entwürfe müssen mittels geeigneter technischer Mittel und entsprechender
Verfahren gewährleisten, dass

a) die die Angebote, die Anträge auf Teilnahme und den Versand von Plänen und Entwürfen
betreffenden elektronischen Signaturen den einzelstaatlichen Vorschriften gemäß der Richtlinie
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1999/93/EG entsprechen;

b) die Uhrzeit und der Tag des Eingangs der Angebote, der Anträge auf Teilnahme und der Pläne
und Entwürfe genau bestimmt werden können;

c) es als sicher gelten kann, dass niemand vor den festgesetzten Terminen Zugang zu den gemäß
den vorliegenden Anforderungen übermittelten Daten haben kann;

d) es bei einem Verstoß gegen dieses Zugangsverbot als sicher gelten kann, dass der Verstoß
sich eindeutig aufdecken lässt;

e) die Zeitpunkte der Öffnung der eingegangenen Daten ausschließlich von den ermächtigten
Personen festgelegt oder geändert werden können;

f) in den verschiedenen Phasen des Verfahrens der Auftragserteilung bzw. des Wettbewerbs der
Zugang zu allen vorgelegten Daten - bzw. zu einem Teil dieser Daten - nur möglich ist, wenn die
ermächtigten Personen gleichzeitig tätig werden;

g) der Zugang zu den übermittelten Daten bei gleichzeitigem Tätigwerden der ermächtigten
Personen erst nach dem festgesetzten Zeitpunkt möglich ist;

h) die eingegangenen und gemäß den vorliegenden Anforderungen geöffneten Angaben
ausschließlich den zur Kenntnisnahme ermächtigten Personen zugänglich bleiben.

ANHANG XI

UMSETZUNGSFRISTEN (Artikel 80)

>PLATZ FÜR EINE TABELLE>

ANHANG XII

ENTSPRECHUNGSTABELLE(1)

>PLATZ FÜR EINE TABELLE>

(1) Die Angabe "angepasst" weist auf eine Neuformulierung des Wortlautes hin, die keine
Änderung der Bedeutung des Textes der aufgehobenen Richtlinien bewirkt. Änderungen der
Bedeutung der Bestimmungen der aufgehobenen Richtlinien sind mit "geändert" gekennzeichnet.
Dieser Hinweis erscheint in der letzten Spalte, wenn die Änderung die Bestimmungen der drei
aufgehobenen Richtlinien betrifft. Betrifft die Änderung nur eine oder zwei dieser Richtlinien, so
erscheint der Hinweis "geändert" in der Spalte der jeweiligen Richtlinie.

Verwaltet vom Amt für Veröffentlichungen

http://publications.europa.eu/
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BEGRÜNDUNG 

1. HINTERGRUND DES VORSCHLAGS 

• Begründung und Ziele des Vorschlags 

Die Strategie „Europa 2020“ für intelligentes, nachhaltiges und integratives Wachstum 
[KOM(2010) 2020] basiert auf drei miteinander verzahnten und einander verstärkenden 
Prioritäten: der Entwicklung einer auf Wissen und Innovation gestützten Wirtschaft, der 
Förderung einer emissionsarmen, ressourcenschonenden und wettbewerbsfähigen Wirtschaft 
und der Förderung einer Wirtschaft mit hoher Beschäftigung und ausgeprägtem sozialen und 
territorialen Zusammenhalt. 

Die öffentliche Auftragsvergabe spielt im Rahmen der Strategie „Europa 2020“ eine zentrale 
Rolle, da sie – als eines der marktwirtschaftlichen Instrumente, die zur Verwirklichung dieser 
Ziele eingesetzt werden sollen – zur Verbesserung des Unternehmensumfelds und zur 
Schaffung günstiger Bedingungen für Innovationen der Unternehmen beitragen, eine 
umweltfreundliche öffentliche Auftragsvergabe auf breiterer Basis fördern und so den 
Übergang zu einer ressourceneffizienten Wirtschaft mit geringem CO2-Ausstoß unterstützen 
kann. Gleichzeitig wird in der Strategie „Europa 2020“ betont, dass die Politik auf dem 
Gebiet des öffentlichen Auftragswesens die wirtschaftlichste Nutzung öffentlicher Gelder 
gewährleisten muss und dass die Beschaffungsmärkte unionsweit zugänglich sein müssen. 

Angesichts dieser Herausforderungen bedürfen die für das öffentliche Auftragswesen 
geltenden Rechtsvorschriften einer Überprüfung und Modernisierung, um dem sich 
verändernden politischen, sozialen und wirtschaftlichen Kontext Rechnung zu tragen. 

In ihrer Mitteilung vom 13. April 2011 „Binnenmarktakte: Zwölf Hebel zur Förderung von 
Wachstum und Vertrauen“ nannte die Kommission als eine von zwölf prioritären 
Maßnahmen, die bis Ende 2012 von den EU-Organen verabschiedet werden sollen, die 
Überarbeitung und Modernisierung des rechtlichen Rahmens für das öffentliche 
Auftragswesen mit dem Ziel, die Auftragsvergabe flexibler zu gestalten und es zu 
ermöglichen, öffentliche Aufträge besser zur Unterstützung anderer Politiken einzusetzen. 

Mit dem vorliegenden Vorschlag werden zwei einander ergänzende Ziele verfolgt: 

• Steigerung der Effizienz der öffentlichen Ausgaben zur Gewährleistung 
bestmöglicher Beschaffungsergebnisse im Sinne eines optimalen Preis-
Leistungs-Verhältnisses. Dies erfordert insbesondere eine Vereinfachung und 
Flexibilisierung der bestehenden Vorschriften für die öffentliche 
Auftragsvergabe. Gestraffte, effizientere Verfahren kommen allen 
Wirtschaftsteilnehmern zugute und erleichtern die Beteiligung von KMU und 
Bietern aus anderen Mitgliedstaaten. 

• Schaffung der Möglichkeit für die Auftraggeber, die öffentliche 
Auftragsvergabe besser zur Unterstützung gemeinsamer gesellschaftlicher 
Ziele zu nutzen, z. B. in den Bereichen Umweltschutz, Erhöhung der 
Ressourcen- und Energieeffizienz, Bekämpfung des Klimawandels, Förderung 
von Innovation, Beschäftigung und sozialer Eingliederung und Gewährleistung 
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bestmöglicher Bedingungen für die Erbringung hochwertiger sozialer 
Dienstleistungen. 

• Allgemeiner Kontext 

Das öffentliche Beschaffungswesen spielt eine zentrale Rolle für die 
Gesamtwirtschaftsleistung der Europäischen Union. Die öffentliche Hand in Europa wendet 
etwa 18 % des BIP für Liefer-, Bau- und Dienstleistungsaufträge auf. Angesichts des 
Volumens der Beschaffungen kann die öffentliche Auftragsvergabe als wirkungsvoller Hebel 
für die Verwirklichung eines Binnenmarkts dienen, der intelligentes, nachhaltiges und 
integratives Wachstum fördert. 

Die derzeitige Generation von Richtlinien im Bereich des öffentlichen Auftragswesens 
(Richtlinien 2004/17/EG1 und 2004/18/EG2) ist die bisher letzte Stufe in einer langen 
Entwicklung, die 1971 mit dem Erlass der Richtlinie 71/305/EWG begonnen hat. Durch die 
Gewährleistung transparenter und nichtdiskriminierender Verfahren zielen diese Richtlinien 
vor allem darauf ab, die Wirtschaftsteilnehmer im gesamten Binnenmarkt bei der öffentlichen 
Auftragsvergabe in den vollen Genuss der Grundfreiheiten kommen zu lassen. 

Eine umfassende wirtschaftliche Bewertung hat ergeben, dass die mit den Vergaberichtlinien 
angestrebten Ziele zum Großteil erreicht wurden. Die Richtlinien haben zu mehr Transparenz 
und zu einem stärkeren Wettbewerb geführt und gleichzeitig durch niedrigere Preise deutliche 
Einsparungen bewirkt. 

Nichtsdestoweniger wurden aufseiten der Akteure Stimmen laut, die eine Überprüfung der 
Vergaberichtlinien fordern mit dem Ziel, die Vorschriften zu vereinfachen, ihre Effizienz und 
Effektivität zu erhöhen und sie in stärkerem Maße auf den sich wandelnden politischen, 
sozialen und wirtschaftlichen Kontext auszurichten. Gestraffte, effizientere Verfahren werden 
den öffentlichen Auftraggebern zu größerer Flexibilität verhelfen, allen 
Wirtschaftsteilnehmern zugutekommen und die Beteiligung von KMU und Bietern aus 
anderen Mitgliedstaaten erleichtern. Bessere Vorschriften für die öffentliche Auftragsvergabe 
werden es darüber hinaus den Vergabebehörden erlauben, die öffentliche Auftragsvergabe 
besser zur Unterstützung gemeinsamer gesellschaftlicher Ziele zu nutzen, wie Umweltschutz, 
Erhöhung der Ressourcen- und Energieeffizienz, Bekämpfung des Klimawandels, Förderung 
von Innovation und sozialer Eingliederung sowie Gewährleistung bestmöglicher Bedingungen 
für die Erbringung hochwertiger sozialer Dienstleistungen. Diese Orientierungen wurden 
durch die Ergebnisse einer Konsultation der interessierten Kreise untermauert, die die 
Kommission im Frühjahr 2011 durchgeführt hat. Im Rahmen dieser Konsultation unterstützte 
eine sehr deutliche Mehrheit der Interessenträger den Vorschlag, die Vergaberichtlinien zu 
überprüfen und besser an die neuen Herausforderungen anzupassen, denen sich öffentliche 
Auftraggeber und Wirtschaftsteilnehmer heute gegenübersehen. 

                                                 
1 Richtlinie 2004/17/EG vom 31. März 2004 zur Koordinierung der Auftragsvergabe durch Auftraggeber 

im Bereich der Wasser-, Energie- und Verkehrsversorgung sowie der Postdienste (ABl. L 134 vom 
30.4.2004, S. 1). 

2 Richtlinie 2004/18/EG des Europäischen Parlaments und des Rates vom 31. März 2004 über die 
Koordinierung der Verfahren zur Vergabe öffentlicher Bauaufträge, Lieferaufträge und 
Dienstleistungsaufträge (ABl. L 134 vom 30.4.2004, S. 114). 
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• Bestehende Rechtsvorschriften auf diesem Gebiet 

Die hier vorgeschlagene Richtlinie und die vorgeschlagene neue Sektorenrichtlinie sollen die 
Richtlinien 2004/17/EG und 2004/18/EG als Kernstücke des Rechtsrahmens der Europäischen 
Union im Bereich des öffentlichen Auftragswesens ersetzen. 

Weitere Elemente dieses Rechtsrahmens sind 

• die Richtlinie 2009/81/EG3, die spezifische Vorschriften für die 
Auftragsvergabe im Verteidigungsbereich und in sicherheitssensiblen 
Bereichen festlegt, und 

• die Richtlinie 89/665/EWG4, die gemeinsame Standards für nationale 
Nachprüfungsverfahren festlegt, um zu gewährleisten, dass Bietern, die der 
Auffassung sind, dass eine unfaire Auftragsvergabe stattgefunden hat, in allen 
EU-Ländern rasche und wirksame Rechtsbehelfe zur Verfügung stehen. 

• Kohärenz mit anderen Politikbereichen und Zielen der Union 

Mit dieser Initiative werden die Strategie „Europa 2020“ für intelligentes, nachhaltiges und 
integratives Wachstum [KOM(2010) 2020] und die Leitinitiativen im Rahmen von 
Europa 2020 – „Eine digitale Agenda für Europa“ [KOM(2010) 245], „Innovationsunion“ 
[KOM(2010) 546], „Eine integrierte Industriepolitik für das Zeithalter der Globalisierung“ 
[KOM(2010) 614], „Energie 2020“ [KOM(2010) 639] und „Ressourcenschonendes Europa“ 
[KOM(2011) 21] – umgesetzt. Ferner dient sie der Umsetzung der Binnenmarktakte 
[KOM(2011) 206], insbesondere der zwölften Leitaktion „Überarbeitung und Modernisierung 
des rechtlichen Rahmens für das öffentliche Auftragswesen“. Im Übrigen handelt es sich um 
eine strategische Initiative im Rahmen des Arbeitsprogramms der Kommission für 2011. 

2. KONSULTATION INTERESSIERTER KREISE UND FOLGENABSCHÄTZUNG 

• Konsultation interessierter Kreise 

Konsultationsverfahren, Hauptadressaten und allgemeines Profil der Befragten 

Am 27. Januar 2011 veröffentlichte die Kommission ein „Grünbuch über die Modernisierung 
der europäischen Politik im Bereich des öffentlichen Auftragswesens – Wege zu einem 
effizienteren europäischen Markt für öffentliche Aufträge“5, mit dem eine umfassende 
öffentliche Konsultation zu den Optionen für Änderungen der einschlägigen 
Rechtsvorschriften eingeleitet wurde mit dem Ziel, die Auftragsvergabe leichter und flexibler 
zu gestalten und es zu ermöglichen, die öffentliche Beschaffung besser zur Unterstützung 
anderer Politiken zu nutzen. Zweck des Grünbuchs war es, die Schlüsselbereiche zu ermitteln, 

                                                 
3 Richtlinie 2009/81/EG vom 13. Juli 2009 über die Koordinierung der Verfahren zur Vergabe 

bestimmter Bau-, Liefer- und Dienstleistungsaufträge in den Bereichen Verteidigung und Sicherheit 
und zur Änderung der Richtlinien 2004/17/EG und 2004/18/EG (ABl. L 216 vom 20.8.2009, S. 76). 

4 Richtlinie 89/665/EWG des Rates vom 21. Dezember 1989 zur Koordinierung der Rechts- und 
Verwaltungsvorschriften für die Anwendung der Nachprüfungsverfahren im Rahmen der Vergabe 
öffentlicher Liefer- und Bauaufträge (ABl. L 395 vom 30.12.1989, S. 33). 

5 KOM(2011) 15 (http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0015:FIN:DE:PDF). 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0015:FIN:DE:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0015:FIN:DE:PDF
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in denen eine Reform ansetzen müsste, und die Standpunkte der Interessenträger zu konkreten 
Optionen für rechtliche Änderungen einzuholen. Abgedeckt wurden unter anderem folgende 
Aspekte: Vereinfachung und Flexibilisierung der Verfahren, strategische Nutzung der 
öffentlichen Auftragsvergabe zur Unterstützung anderer politischer Ziele, Verbesserung des 
Zugangs von KMU zu öffentlichen Aufträgen und Bekämpfung von Günstlingswirtschaft, 
Korruption und Interessenkonflikten. 

Die öffentliche Konsultation endete am 18. April 2011. Es war eine hohe Beteiligung zu 
verzeichnen: Insgesamt gingen 623 Antworten von verschiedensten Interessengruppen ein, 
darunter zentrale Behörden der Mitgliedstaaten, öffentliche Vergabestellen auf lokaler und 
regionaler Ebene und ihre Verbände, Unternehmen, Industrieverbände, Wissenschaftler, 
Organisationen der Zivilgesellschaft (einschließlich Gewerkschaften) sowie einzelne Bürger. 
Die meisten Rückmeldungen kamen aus dem Vereinigten Königreich, aus Deutschland, 
Frankreich und – in geringerer Zahl – aus Belgien, Italien, den Niederlanden, Österreich, 
Schweden, Spanien und Dänemark. 

Die Ergebnisse der Konsultation wurden in einem Synthesepapier6 zusammengefasst und auf 
einer öffentlichen Konferenz am 30. Juni 20117 vorgestellt und diskutiert. 

Zusammenfassung und Berücksichtigung der Beiträge 

Die Initiative der Kommission, die derzeitige öffentliche Vergabepolitik einer Überprüfung zu 
unterziehen, wurde von der überwiegenden Mehrheit der Interessenträger begrüßt. Unter den 
verschiedenen im Grünbuch behandelten Aspekten legten die befragten Akteure besonderes 
Gewicht auf die Notwendigkeit einer Vereinfachung und Flexibilisierung der Verfahren. So 
sprach sich beispielsweise eine eindeutige Mehrheit aller Interessengruppen dafür aus, einen 
stärkeren Rückgriff auf ein Verhandlungsverfahren zuzulassen. Auch Maßnahmen zur 
Reduzierung des Verwaltungsaufwands im Zusammenhang mit der Auswahl der Bieter 
fanden breite Unterstützung. 

Was die strategische Nutzung der öffentlichen Auftragsvergabe zur Verwirklichung 
gesellschaftlicher Ziele der Strategie „Europa 2020“ anbelangt, waren die Betroffenen 
geteilter Meinung. Viele von ihnen, insbesondere Unternehmen, standen dem Konzept, die 
öffentliche Beschaffung zur Unterstützung anderer politischer Ziele zu nutzen, eher ablehnend 
gegenüber. Andere wiederum, insbesondere Organisationen der Zivilgesellschaft, sprachen 
sich deutlich für eine derartige strategische Beschaffung und für weitreichende Änderungen 
der Grundprinzipien der öffentlichen Vergabepolitik der Europäischen Union aus. 

• Einholung und Nutzung von Expertenwissen 

Die Konsultation auf der Grundlage des Grünbuchs wurde ergänzt durch eine in den Jahren 
2010/2011 durchgeführte umfassende Bewertung der Auswirkungen und der Effektivität der 
EU-Vorschriften für das öffentliche Auftragswesen, die sich auf umfassende Erkenntnisse und 
neue unabhängige Forschungsarbeiten stützte. Im Rahmen der einschlägigen Studien wurden 
in erster Linie Kosten und Effektivität der Vergabeverfahren, Fragen der 
grenzüberschreitenden Auftragsvergabe, der Zugang kleiner und mittlerer Unternehmen zu 

                                                 
6

 http://ec.europa.eu/internal_market/consultations/docs/2011/public_procurement/synthesis_do
cument_en.pdf. 

7 http://ec.europa.eu/internal_market/publicprocurement/modernising_rules/conferences/index_de.htm. 

http://ec.europa.eu/internal_market/publicprocurement/modernising_rules/conferences/index_de.htm
http://ec.europa.eu/internal_market/publicprocurement/modernising_rules/conferences/index_de.htm
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den öffentlichen Beschaffungsmärkten und die strategische Nutzung der öffentlichen 
Auftragsvergabe in Europa bewertet. 

Wie die Ergebnisse der Bewertung deutlich zeigen, haben die Vergaberichtlinien 2004/17/EG 
und 2004/18/EG dazu beigetragen, eine Kultur der Transparenz und der ergebnisorientierten 
Auftragsvergabe zu schaffen sowie Einsparungen und bessere Beschaffungsergebnisse zu 
erzielen, die die Kosten, die öffentlichen Beschaffungsstellen und ihren Lieferanten infolge 
der Durchführung der Verfahren entstehen, bei Weitem überwiegen. Die Bewertung hat 
zudem ergeben, dass die unterschiedliche Umsetzung und Anwendung der Richtlinien in den 
einzelnen Mitgliedstaaten zu unterschiedlichen Ergebnissen geführt haben. Die für den 
Abschluss der Verfahren benötigte Zeit und die den öffentlichen Auftraggebern entstehenden 
Kosten variieren sehr stark von einem Land zum anderen. 

• Folgenabschätzung 

Die Folgenabschätzung und ihre Zusammenfassung geben einen Überblick über die 
verschiedenen Optionen zu jedem der fünf zentralen Fragenkomplexe 
(Verwaltungsorganisation, Anwendungsbereich, Verfahren, strategische Beschaffung und 
Zugang zu den Beschaffungsmärkten). Auf der Grundlage einer Analyse der Vor- und 
Nachteile der verschiedenen Optionen wurde aus den bevorzugten Optionen ein 
Maßnahmenpaket geschnürt, das für optimale Synergien zwischen den verschiedenen 
Lösungen sorgen soll und bei dem die mit einer Art von Maßnahmen verbundenen Kosten 
durch die mit anderen Arten von Maßnahmen erzielten Einsparungen neutralisiert werden 
dürften (z. B. könnten etwaige strengere Verfahrensanforderungen aufgrund von Maßnahmen 
der strategischen Beschaffung zum Teil durch Einsparungen kompensiert werden, die sich 
durch die bessere Konzipierung der Vergabeverfahren ergeben). Die bevorzugten Optionen 
bilden die Grundlage des vorliegenden Vorschlags. 

Der Entwurf des Folgenabschätzungsberichts wurde vom Ausschuss für die 
Folgenabschätzung geprüft. Dieser verlangte einige Änderungen, die insbesondere die 
Bestimmung der zu behandelnden Elemente des Rechtsrahmens, die Beschreibung der 
erörterten Optionen, eine eingehendere Kosten/Nutzen-Analyse der ausgewählten 
Leitaktionen und die systematische Integration der Standpunkte der Interessenträger sowohl 
bei der Darstellung des Problems als auch bei der Analyse der Folgen betrafen. Diese 
Empfehlungen für Verbesserungen sind in den endgültigen Bericht eingeflossen. Die 
Stellungnahme des Ausschusses für die Folgenabschätzung zum Bericht wird zusammen mit 
dem vorliegenden Vorschlag, dem endgültigen Bericht über die Folgenabschätzung und 
dessen Zusammenfassung veröffentlicht.  

3. RECHTLICHE ASPEKTE DES VORSCHLAGS 

• Rechtsgrundlage 

Der Vorschlag stützt sich auf Artikel 53 Absatz 1, Artikel 62 und Artikel 114 des Vertrags 
über die Arbeitsweise der Europäischen Union (AEUV). 

• Subsidiaritätsprinzip 

Das Subsidiaritätsprinzip gelangt zur Anwendung, da der Vorschlag nicht unter die 
ausschließliche Zuständigkeit der EU fällt. 
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Die Ziele des Vorschlags können von den Mitgliedstaaten aus folgendem Grund nicht 
ausreichend verwirklicht werden: 

Die Koordinierung der Verfahren bei öffentlichen Aufträgen oberhalb bestimmter 
Schwellenwerte hat sich als wichtiges Instrument für die Verwirklichung des Binnenmarkts 
im Bereich des öffentlichen Auftragswesens erwiesen, da sie den Wirtschaftsteilnehmern im 
gesamten Binnenmarkt effektive und gleiche Zugangsmöglichkeiten zu öffentlichen 
Aufträgen verschafft. Die Erfahrungen mit den Richtlinien 2004/17/EG und 2004/18/EG 
sowie den früheren Generationen von Vergaberichtlinien haben gezeigt, dass die 
europaweiten Vergabeverfahren für Transparenz und Objektivität bei der Vergabe öffentlicher 
Aufträge sorgen und damit zu erheblichen Einsparungen und besseren 
Beschaffungsergebnissen beitragen – zum Nutzen der Behörden der Mitgliedstaaten und 
letztlich des europäischen Steuerzahlers. 

Dieses Ziel könnte durch Maßnahmen der Mitgliedstaaten nicht in ausreichendem Maße 
verwirklicht werden, da diese zwangsläufig zu divergierenden Anforderungen und 
möglicherweise zu konfligierenden Verfahrensregelungen führen und damit die 
Regulierungskomplexität noch erhöhen und ungerechtfertigte Hindernisse für 
grenzüberschreitende Tätigkeiten schaffen würden. 

Der Vorschlag steht daher mit dem Subsidiaritätsprinzip im Einklang. 

• Grundsatz der Verhältnismäßigkeit 

Der Vorschlag wahrt den Grundsatz der Verhältnismäßigkeit, denn er geht nicht über das 
hinaus, was notwendig ist, um durch Festlegung europaweit koordinierter Vergabeverfahren 
das ordnungsgemäße Funktionieren des Binnenmarkts zu gewährleisten. Im Übrigen basiert 
der Vorschlag auf einem „Toolbox“-Ansatz, der den Mitgliedstaaten ein Maximum an 
Flexibilität bei der Anpassung der Methoden und Instrumente an ihre spezifische Situation 
ermöglicht. 

Im Vergleich zu den derzeit geltenden Vergaberichtlinien wird der Vorschlag eine erhebliche 
Reduzierung des Verwaltungsaufwands im Zusammenhang mit der Durchführung der 
Verfahren bewirken, sowohl für die öffentlichen Auftraggeber als auch für die 
Wirtschaftsteilnehmer; soweit neue Anforderungen vorgesehen sind (z. B. im Kontext der 
strategischen Beschaffung), wird der dadurch bedingte höhere Aufwand durch den Wegfall 
von Anforderungen in anderen Bereichen kompensiert. 

• Wahl des Rechtsinstruments 

Da sich der Vorschlag auf Artikel 53 Absatz 1, Artikel 62 und Artikel 114 AEUV stützt, wäre 
der Erlass einer Verordnung zur Festlegung der Vorschriften für die Beschaffung von Waren 
und Dienstleistungen nach dem AEUV nicht zulässig. Daher wird eine Richtlinie 
vorgeschlagen. 

Nichtlegislative Optionen wurden im Zuge der Folgenabschätzung verworfen. Die Gründe 
hierfür werden in der Folgenabschätzung im Einzelnen erläutert. 

4. AUSWIRKUNGEN AUF DEN HAUSHALT 

Der Vorschlag hat keine Auswirkungen auf den Haushalt. 
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5. WEITERE ANGABEN 

• Aufhebung geltender Rechtsvorschriften 

Durch Annahme des Vorschlags werden bestehende Rechtsvorschriften (Richtlinie 
2004/18/EG) aufgehoben. 

• Überprüfungs-/Revisions-/Verfallsklausel 

Der Vorschlag enthält eine Überprüfungsklausel, die die wirtschaftlichen Auswirkungen der 
Schwellenwerte betrifft. 

• Umsetzungsmaßnahmen und erläuternde Unterlagen 

Der Vorschlag betrifft einen Bereich, in dem Rechtsvorschriften der Union zum Zwecke der 
Koordinierung erlassen werden und erhebliche Auswirkungen auf verschiedenste Bereiche 
des nationalen Rechts haben. In erster Linie wird zwar eine Koordinierung angestrebt, doch 
bringen viele Vorschriften bereits eine vollständige Harmonisierung, und der Vorschlag sieht 
zahlreiche rechtliche Verpflichtungen vor. Die Mitgliedstaaten ergänzen die EU-Vorschriften 
durch nationale Vorschriften, damit das Gesamtsystem funktionsfähig wird. 

Vor diesem Hintergrund machen es die folgenden Faktoren nach Auffassung der Kommission 
erforderlich, dass die Mitgliedstaaten Erläuterungen zum besseren Verständnis der 
Umsetzungsmaßnahmen und des gesamten Regelwerks im Bereich des öffentlichen 
Auftragswesens auf nationaler Ebene liefern: 

– Umsetzungs- und Durchführungsmaßnahmen werden auf verschiedenen 
institutionellen Ebenen (nationale/föderale, regionale, lokale Ebene) erlassen. 

– In vielen Mitgliedstaaten werden nicht nur auf den verschiedenen 
Regulierungsebenen, sondern darüber hinaus auch für bestimmte Sektoren oder für 
bestimmte Arten der Beschaffung Vorschriften erlassen. 

– Verwaltungsmaßnahmen allgemeiner oder spezifischer Natur ergänzen den 
einschlägigen Rechtsrahmen, wobei es mitunter zu Überschneidungen kommt. 

Nur die Mitgliedstaaten sind in der Lage zu erläutern, wie die EU-Richtlinien für das 
öffentliche Auftragswesen durch die verschiedenen Maßnahmen umgesetzt werden und wie 
diese Maßnahmen ineinandergreifen. 

Daher sollten die Mitgliedstaaten bei der Mitteilung der Umsetzungsmaßnahmen Unterlagen 
übermitteln, in denen die Beziehungen zwischen den verschiedenen Teilen dieser Richtlinie 
und den entsprechenden Teilen der nationalen Umsetzungsmaßnahmen erläutert werden. Als 
Arbeitsinstrument für die Analyse der nationalen Maßnahmen sollten insbesondere 
Entsprechungstabellen vorgelegt werden. 

• Europäischer Wirtschaftsraum 

Der vorgeschlagene Rechtsakt ist von Bedeutung für den Europäischen Wirtschaftsraum und 
sollte deshalb auch für den EWR gelten. 
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• Einzelerläuterungen zum Vorschlag 

1) Vereinfachung und Flexibilisierung der Vergabeverfahren 

Die vorgeschlagene Richtlinie sieht eine Vereinfachung und Flexibilisierung der in den 
geltenden Vergaberichtlinien niedergelegten Verfahrensregelungen vor. Zu diesem Zweck 
enthält sie folgende Maßnahmen: 

Präzisierung des Anwendungsbereichs: Neu aufgenommen wird die Definition des 
grundlegenden Begriffs „Auftragsvergabe“, der auch im Titel des Richtlinienvorschlags 
enthalten ist. Dies ermöglicht es, Anwendungsbereich und Zweck der Vergabevorschriften 
besser zu bestimmen, und erleichtert die Anwendung der Schwellenwerte. Die Definitionen 
bestimmter zentraler Begriffe zur Festlegung des Anwendungsbereichs der Richtlinie (wie 
„Einrichtungen des öffentlichen Rechts“, „öffentliche Bauaufträge“, „öffentliche 
Dienstleistungsaufträge“, „gemischte Aufträge“) wurden im Lichte der Rechtsprechung des 
Gerichtshofs überarbeitet. Gleichzeitig liegt dem Vorschlag das Bemühen zugrunde, bei der 
Verwendung von Begriffen und Konzepten, die im Laufe der Jahre durch die Rechtsprechung 
des Gerichtshofs entwickelt wurden und mit denen die beteiligten Akteure vertraut sind, die 
Kontinuität zu wahren. In diesem Zusammenhang sei darauf hingewiesen, dass geringfügige 
Abweichungen von Formulierungen und Präsentation der bisherigen Richtlinien nicht 
unbedingt bedeuten, dass sich inhaltlich etwas geändert hat, sondern ihren Grund lediglich in 
einer Vereinfachung des Textes haben können. 

Die herkömmliche Unterscheidung zwischen sogenannten „prioritären“ und „nichtprioritären“ 
Dienstleistungen („A“- und „B“-Dienstleistungen) entfällt. Die Ergebnisse der Bewertung 
machen deutlich, dass es nicht länger gerechtfertigt ist, die volle Anwendung der 
Vergabevorschriften auf eine bestimmte Gruppe von Dienstleistungen zu beschränken. 
Allerdings hat sich auch gezeigt, dass die übliche Vergaberegelung nicht für soziale 
Dienstleistungen geeignet ist, für die es folglich spezifischer Regeln bedarf (siehe weiter 
unten). 

„Toolbox“-Konzept: Die mitgliedstaatlichen Systeme werden zwei grundlegende 
Verfahrensformen vorsehen: das offene und das nichtoffene Verfahren. Darüber hinaus 
können unter bestimmten Bedingungen das Verhandlungsverfahren, der wettbewerbliche 
Dialog und/oder die Innovationspartnerschaft, eine neue Verfahrensform für innovative 
Beschaffungen (siehe weiter unten), zur Anwendung kommen. 

Den Vergabebehörden werden außerdem sechs spezifische Vergabemethoden und 
-instrumente für Sammelbeschaffungen und elektronische Beschaffung zur Verfügung stehen: 
Rahmenvereinbarungen, dynamische Beschaffungssysteme, elektronische Auktionen, 
elektronische Kataloge, zentrale Beschaffungsstellen und gemeinsame Beschaffung. Diese 
Instrumente wurden gegenüber der bestehenden Richtlinie optimiert und präzisiert. Ziel ist es, 
die elektronische Auftragsvergabe zu erleichtern. 

Lockerung der Regelungen für subzentrale Vergabebehörden: Im Einklang mit dem WTO-
Übereinkommen über das öffentliche Beschaffungswesen sieht der Vorschlag vereinfachte 
Beschaffungsregelungen für alle öffentlichen Auftraggeber unterhalb der zentralstaatlichen 
Ebene, wie etwa lokale und regionale Behörden, vor. Als Aufruf zum Wettbewerb können 
entsprechende Vergabestellen Vorinformationen veröffentlichen. Wenn sie von dieser 
Möglichkeit Gebrauch machen, brauchen sie vor Einleitung des Vergabeverfahrens keine 
separate Auftragsbekanntmachung mehr zu veröffentlichen. Außerdem verfügen die 
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entsprechenden Vergabestellen über eine größere Flexibilität in Bezug auf die Festlegung 
bestimmter Fristen, was im gegenseitigen Einvernehmen mit den Teilnehmern geschehen 
kann. 

Förderung der elektronischen Auftragsvergabe: Die Nutzung elektronischer Hilfsmittel bei 
der Kommunikation und Geschäftsabwicklung durch öffentliche Beschaffer kann erhebliche 
Einsparungen und bessere Beschaffungsergebnisse bringen und gleichzeitig Verschwendung 
und Fehler vermeiden helfen. Der Vorschlag zielt darauf ab, die Mitgliedstaaten bei der 
Bewältigung des Übergangs zur elektronischen Auftragsvergabe zu unterstützen und 
Anbietern im gesamten Binnenmarkt eine Teilnahme an Online-Vergabeverfahren zu 
ermöglichen. Zu diesem Zweck sieht der Richtlinienvorschlag eine Verpflichtung zur 
Übermittlung von Bekanntmachungen in elektronischer Form, zur elektronischen 
Verfügbarmachung der Auftragsunterlagen sowie zur Umstellung auf eine ausschließliche 
elektronische Kommunikation, insbesondere auf eine elektronische Einreichung 
(„e-Submission“), bei sämtlichen Vergabeverfahren innerhalb eines Übergangszeitraums von 
zwei Jahren vor. Dynamische Beschaffungssysteme und elektronische Kataloge sollen 
rationalisiert und verbessert werden. Dabei handelt es sich um vollelektronische 
Beschaffungsinstrumente, die in besonderer Weise für eine stark gebündelte Beschaffung 
durch zentrale Beschaffungsstellen geeignet sind Das Instrument der elektronischen 
Auftragsvergabe würde zudem die öffentlichen Auftraggeber in die Lage versetzen, Fehler zu 
vermeiden, zu entdecken bzw. zu korrigieren, die im Allgemeinen darauf zurückzuführen 
sind, dass die Vorschriften für die öffentliche Auftragsvergabe falsch verstanden oder falsch 
ausgelegt werden. 

Modernisierung der Verfahren: Der Vorschlag sieht einen flexibleren und 
benutzerfreundlicheren Ansatz für bestimmte wesentliche Komponenten der 
Vergabeverfahren vor. Die Fristen für die Teilnahme und die Einreichung von Angeboten 
werden verkürzt, so dass eine raschere und rationellere Beschaffung möglich wird. Die 
Unterscheidung zwischen Auswahl der Bieter einerseits und Erteilung des Zuschlags 
andererseits, häufig Quelle von Fehlern und Missverständnissen, soll flexibler gestaltet 
werden: Die Vergabebehörden sollen die Möglichkeit haben, selbst zu entscheiden, welche 
Abfolge am sinnvollsten ist, indem sie die Prüfung anhand der Zuschlagskriterien 
gegebenenfalls vor der Prüfung anhand der Auswahlkriterien vornehmen; ferner sollen sie 
Organisation und Qualität der mit der Ausführung des Auftrags zu betrauenden Mitarbeiter 
als Zuschlagskriterium werten können. 

Die Gründe für den Ausschluss von Bewerbern und Bietern wurden überprüft und präzisiert. 
Öffentliche Auftraggeber sollen berechtigt sein, Wirtschaftsteilnehmer auszuschließen, die bei 
der Ausführung früherer Aufträge erhebliche oder dauerhafte Defizite erkennen ließen. Der 
Vorschlag sieht jedoch die Möglichkeit einer „Selbstreinigung“ vor: Auch wenn 
Ausschlussgründe vorliegen, können öffentliche Auftraggeber Bewerber oder Bieter zulassen, 
wenn diese geeignete Maßnahmen getroffen haben, um die Folgen eines rechtswidrigen 
Verhaltens zu beheben und ein künftiges Fehlverhalten wirksam zu verhindern. 

Immer häufiger kommt es zur Änderung von Aufträgen während deren Laufzeit, was die 
Beteiligten vor gewisse Probleme stellt. Eine spezifische Bestimmung über 
Auftragsänderungen greift die durch die Rechtsprechung entwickelten Lösungsansätze auf 
und sieht eine pragmatische Lösung für den Fall vor, dass unvorhergesehene Umstände 
während des Durchführungszeitraums eine Anpassung eines öffentlichen Auftrags erfordern. 
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2) Strategische Vergabe öffentlicher Aufträge als Antwort auf neue Herausforderungen 

Die vorgeschlagene Richtlinie soll unterstützend wirken: Den öffentlichen Auftraggebern 
werden die Instrumente an die Hand gegeben, die sie benötigen, um auf die Verwirklichung 
der strategischen Ziele von „Europa 2020“ hinzuarbeiten. So können sie ihre Kaufkraft 
nutzen, um umwelt- und klimafreundliche Waren und Dienstleistungen zu beschaffen, die 
Innovationen befördern, und gleichzeitig einen Beitrag zur Beschäftigung und zur 
Verbesserung der öffentlichen Gesundheit und der sozialen Rahmenbedingungen leisten. 

Lebenszykluskosten: Die vorgeschlagene Richtlinie bietet öffentlichen Auftraggebern die 
Möglichkeit, ihre Vergabeentscheidungen aufgrund der Lebenszykluskosten der zu 
beschaffenden Produkte, Dienstleistungen oder Bauleistungen zu treffen. Der Lebenszyklus 
umfasst alle Phasen der Existenz eines Produkts, der Ausführung von Bauleistungen oder der 
Erbringung von Dienstleistungen, angefangen bei der Beschaffung der Rohstoffe oder der 
Erzeugung von Ressourcen bis hin zu Entsorgung, Aufräumarbeiten bzw. Beendigung. Zu 
den zu berücksichtigenden Kosten zählen nicht nur die direkten monetären Aufwendungen, 
sondern auch externe Umweltkosten, soweit diese monetarisierbar und überprüfbar sind. 
Wurde eine gemeinsame EU-Methode für die Berechnung der Lebenszykluskosten 
entwickelt, haben die Vergabebehörden diese anzuwenden. 

Produktionsprozess: Öffentliche Auftraggeber können in den technischen Spezifikationen und 
in den Zuschlagskriterien auf alle direkt mit dem Produktionsprozess zusammenhängenden 
Faktoren abstellen, sofern es sich um Aspekte des Produktionsprozesses handelt, die einen 
engen Bezug zur Herstellung der jeweiligen zu beschaffenden Ware oder Dienstleistung 
aufweisen. Ausgeschlossen sind Anforderungen, die nicht den Prozess der Herstellung bzw. 
Ausführung der zu beschaffenden Produkte, Bauleistungen oder Dienstleistungen betreffen, 
wie etwa allgemeine Anforderungen an die soziale Verantwortung der Unternehmen, welche 
sich auf die gesamten Tätigkeiten des Auftragnehmers beziehen. 

Gütezeichen: Öffentliche Auftraggeber können verlangen, dass Bauleistungen, Lieferungen 
oder Dienstleistungen mit einem speziellen Gütezeichen angeboten werden, das bestimmte 
ökologische, soziale oder sonstige Eigenschaften bescheinigt, vorausgesetzt, dass auch 
andere, gleichwertige Gütezeichen anerkannt werden. Dies gilt beispielsweise für europäische 
oder (multi)nationale Umweltzeichen oder für Gütezeichen, die garantieren, dass ein Produkt 
ohne Kinderarbeit hergestellt wurde. Die entsprechenden Zertifizierungssysteme müssen 
Eigenschaften betreffen, die mit dem Auftragsgegenstand zusammenhängen, und auf 
wissenschaftlichen Daten basieren, die in einem offenen und transparenten Verfahren 
ermittelt wurden und für alle Beteiligten zugänglich sind. 

Sanktionierung von Verstößen gegen verbindliche sozial-, arbeits- oder umweltrechtliche 
Vorschriften: Nach der vorgeschlagenen Richtlinie kann eine Vergabebehörde 
Wirtschaftsteilnehmer vom Verfahren ausschließen, wenn sie Verstöße gegen 
Verpflichtungen des EU-Sozial-, Arbeits- oder Umweltrechts oder gegen internationale 
arbeitsrechtliche Bestimmungen feststellt. Darüber hinaus werden die öffentlichen 
Auftraggeber verpflichtet, Angebote abzulehnen, wenn sie feststellen, dass diese 
ungewöhnlich niedrig sind, weil gegen sozial-, arbeits- und umweltrechtliche Vorschriften des 
Unionsrechts verstoßen wird. 

Soziale Dienstleistungen: Die Bewertung der Auswirkungen und der Effektivität der 
EU-Vorschriften für die öffentliche Auftragsvergabe hat gezeigt, dass sich die üblichen 
Verfahren für die Vergabe öffentlicher Dienstleistungsaufträge nicht für Dienstleistungen im 
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Sozial-, Gesundheits- und Bildungswesen eignen, da diese spezifische Merkmale aufweisen. 
Entsprechende Dienstleistungen werden nämlich üblicherweise in einem spezifischen Kontext 
erbracht, der sich – bedingt durch unterschiedliche administrative, organisatorische und 
kulturelle Rahmenbedingungen – von einem Mitgliedstaat zum anderen höchst 
unterschiedlich darstellt. Die grenzüberschreitende Dimension solcher Dienstleistungen ist 
aufgrund ihres besonderen Charakters äußerst begrenzt. Daher sollten die Mitgliedstaaten bei 
der Organisation der Auswahl der Dienstleister über einen breiten Ermessensspielraum 
verfügen. Der Richtlinienvorschlag trägt diesem Aspekt Rechnung, indem er eine spezielle 
Regelung für derartige öffentliche Dienstleistungsaufträge vorsieht, wobei ein höherer 
Schwellenwert, nämlich 500 000 EUR, gilt und lediglich die Einhaltung der Grundprinzipien 
der Transparenz und Gleichbehandlung verlangt wird. Eine quantitative Analyse des Werts 
der an ausländische Wirtschaftsteilnehmer vergebenen entsprechenden 
Dienstleistungsaufträge hat gezeigt, dass Aufträge unterhalb dieses Auftragswerts in der 
Regel nicht grenzüberschreitend von Interesse sind. 

Innovation: Forschung und Innovation spielen eine zentrale Rolle in der Strategie „Europa 
2020“ für intelligentes, nachhaltiges und integratives Wachstum. Öffentliche Auftraggeber 
sollten über die Möglichkeit verfügen, innovative Produkte und Dienstleistungen einzukaufen, 
die künftiges Wachstum fördern und Effizienz und Qualität der öffentlichen Dienstleistungen 
verbessern. Deshalb sieht der Vorschlag eine Innovationspartnerschaft vor. Dabei handelt es 
sich um ein besonderes, neues Verfahren für die Entwicklung und den anschließenden Erwerb 
neuer, innovativer Produkte, Bauleistungen und Dienstleistungen unter der Voraussetzung, 
dass das vereinbarte Leistungs- und Kostenniveau eingehalten wird. Darüber hinaus wird mit 
der vorgeschlagenen Richtlinie bezweckt, das Verfahren des wettbewerblichen Dialogs zu 
optimieren und zu vereinfachen und eine grenzüberschreitende gemeinsame Beschaffung, ein 
wichtiges Instrument innovativer Beschaffung, zu erleichtern. 

3) Besserer Marktzugang für KMU und Start-up-Unternehmen 

Kleine und mittlere Unternehmen (KMU) verfügen über ein beträchtliches Potenzial für 
Arbeitsplatzschaffung, Wachstum und Innovation. Ein leichter Zugang zu den 
Beschaffungsmärkten kann dazu beitragen, dieses Potenzial freizusetzen, und ermöglicht es 
gleichzeitig den Vergabebehörden, ihre Lieferantenbasis zu verbreitern, was entsprechende 
positive Effekte im Sinne einer Erhöhung des Wettbewerbs im Bereich des öffentlichen 
Auftragswesens haben dürfte. Um den Zugang der KMU zu öffentlichen Aufträgen so einfach 
wie möglich zu gestalten, hat die Kommission im Jahr 2008 einen Europäischen 
Verhaltenskodex für einen leichteren Zugang von KMU zu öffentlichen Aufträgen 
(„European code of best practices facilitating access by SMEs to public procurement 
contracts“)8 veröffentlicht. Der vorliegende Vorschlag knüpft an diese Arbeiten an und sieht 
konkrete Maßnahmen zur Beseitigung von Hindernissen vor, die den Marktzugang für KMU 
erschweren. 

Reduzierung der Informationspflichten: Die generelle Reduzierung der Informationspflichten 
im Rahmen von Beschaffungsverfahren wird den KMU in hohem Maße zugutekommen. 
Nach dem Richtlinienvorschlag müssten künftig Eigenerklärungen als Anscheinsbeweis 
akzeptiert werden. Die Beibringung konkreter Nachweise soll durch Einführung eines 
standardisierten Dokuments – des „Europäischen Passes für die Auftragsvergabe“ – 
erleichtert werden. Dieser soll als Nachweis dafür dienen, dass kein Ausschlussgrund vorliegt. 

                                                 
8 Arbeitsunterlage der Kommissionsdienststellen SEK(2008) 2193. 
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Unterteilung in Lose: Die Vergabebehörden werden aufgefordert, öffentliche Aufträge in – 
homogene oder heterogene – Lose zu unterteilen und sie damit für KMU leichter zugänglich 
zu machen. Entscheiden sich Behörden dafür, dies nicht zu tun, müssen sie dies entsprechend 
begründen. 

Beschränkung der Anforderungen an die Teilnahme: Zur Vermeidung ungerechtfertigter 
Hindernisse, die einer Teilnahme von KMU entgegenstehen, enthält die vorgeschlagene 
Richtlinie eine vollständige Liste aller in Betracht kommenden Bedingungen für die 
Teilnahme an Vergabeverfahren und bestimmt ausdrücklich, dass nur solche Bedingungen 
vorgeschrieben werden, die geeignet sind, zu gewährleisten, dass ein Bewerber oder Bieter 
über die Kapazitäten und Fähigkeiten verfügt, den zu vergebenden Auftrag auszuführen. 
Umsatzanforderungen, die häufig ein erhebliches Hindernis für den Zugang von KMU 
darstellen, werden explizit – mit Ausnahme von ordnungsgemäß begründeten Fällen – auf das 
Dreifache des geschätzten Auftragswerts beschränkt. Schließlich müssen etwaige 
Bedingungen für die Teilnahme von Gruppen von Wirtschaftsteilnehmern – ein Instrument, 
das insbesondere für KMU von Interesse ist – durch sachliche und angemessene Gründe 
gerechtfertigt sein. 

Direkte Bezahlung von Unterauftragnehmern: Darüber hinaus können die Mitgliedstaaten die 
Möglichkeit vorsehen, dass Unterauftragnehmer von der Vergabebehörde eine direkte 
Zahlung der Lieferungen, Bauleistungen und Dienstleistungen verlangen können, die im Zuge 
der Auftragsausführung für den Hauptauftragnehmer erbracht wurden. Auf diese Weise 
würden die finanziellen Interessen von Unterauftragnehmern, bei denen es sich häufig um 
KMU handelt, wirksam geschützt. 

4) Solide Verfahren 

Die finanziellen Interessen, die auf dem Spiel stehen, und die engen Beziehungen zwischen 
öffentlichem und privatem Sektor machen das öffentliche Auftragswesen anfällig für 
unseriöse Geschäftspraktiken, z. B. aufgrund von Interessenkonflikten, Günstlingswirtschaft 
und Korruption. Die vorgeschlagene Richtlinie verbessert die bestehenden 
Sicherheitsvorkehrungen zur Abwendung derartiger Risiken und gewährleistet einen 
zusätzlichen Schutz. 

Interessenkonflikte: Der Vorschlag enthält eine spezifische Bestimmung über 
Interessenkonflikte. Dabei geht es um tatsächliche, potenzielle oder empfundene 
Konfliktsituationen, in die verfahrensbeteiligte Mitarbeiter der Vergabebehörde und der 
Dienstleistungsanbieter oder auch Mitglieder des Managements der Vergabebehörde geraten 
können, welche – auch wenn sie formell nicht involviert sein mögen – das Ergebnis eines 
Vergabeverfahrens beeinflussen können. 

Rechtswidriges Verhalten: Der Vorschlag enthält eine spezifische Bestimmung zur 
Unterbindung rechtswidrigen Verhaltens von Bewerbern und Bietern – wie etwa Versuchen, 
den Entscheidungsprozess in unzulässiger Weise zu beeinflussen oder Vereinbarungen mit 
anderen Teilnehmern zu treffen, um das Ergebnis des Verfahrens zu manipulieren – sowie 
zum Ausschluss solcher Bewerber bzw. Bieter. Ein derartiges Verhalten verstößt gegen 
Grundprinzipien der Europäischen Union und kann zu erheblichen Wettbewerbsverzerrungen 
führen. 

Unfaire Vorteile: Marktkonsultationen sind ein nützliches Instrument für die 
Vergabebehörden, um Informationen über Struktur, Fähigkeit und Kapazität eines Marktes 
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verfügbar zu machen und gleichzeitig die Marktakteure über Beschaffungsprojekte und 
-anforderungen der öffentlichen Auftraggeber zu informieren. Vorabkontakte mit 
Marktteilnehmern dürfen jedoch nicht zu unfairen Vorteilen oder Wettbewerbsverzerrungen 
führen. Der Vorschlag enthält daher eine spezifische Bestimmung zu den 
Sicherheitsvorkehrungen, die zu treffen sind, um eine unzulässige Bevorzugung von 
Teilnehmern zu verhindern, die die Vergabebehörde beraten haben oder in die Vorbereitung 
des Verfahrens einbezogen waren. 

5) Governance 

Nationale Aufsichtsstellen: Wie die Bewertung gezeigt hat, überwachen nicht alle 
Mitgliedstaaten konsequent und systematisch die Umsetzung und das Funktionieren der 
Vergabevorschriften. Eine effiziente und einheitliche Anwendung des EU-Rechts wird 
dadurch in Frage gestellt. Daher wird vorgeschlagen, dass die Mitgliedstaaten eine einzige 
nationale Behörde benennen, die für Überwachung, Umsetzung und Kontrolle der 
öffentlichen Auftragsvergabe zuständig ist. Nur eine zentrale Stelle mit übergeordneten 
Zuständigkeiten ist in der Lage, sich einen Überblick über die 
Hauptumsetzungsschwierigkeiten zu verschaffen und bei eher strukturell bedingten 
Problemen geeignete Abhilfemaßnahmen vorzuschlagen. Eine solche Stelle kann unmittelbare 
Rückmeldung zum Funktionieren der Strategie und zu potenziellen Schwachstellen der 
einzelstaatlichen Rechtsvorschriften und Praktiken geben und so zur raschen Lösungsfindung 
sowie zur Verbesserung der Vergabeverfahren beitragen. 

Wissenszentren: Vielfach verfügen die öffentlichen Auftraggeber intern nicht über das 
erforderliche Fachwissen für die Abwicklung komplexer Beschaffungsprojekte. Bei 
geeigneter unabhängiger und professioneller Unterstützung durch entsprechende 
Verwaltungsstrukturen ließen sich deutlich bessere Beschaffungsergebnisse erzielen – zum 
einen durch die Erweiterung der Wissensbasis und die Erhöhung der Professionalität der 
Vergabebehörden, zum anderen durch Unterstützung der Unternehmen, insbesondere der 
KMU. Daher verpflichtet die vorgeschlagene Richtlinie die Mitgliedstaaten zur Einrichtung 
von Unterstützungsstrukturen, die Rechts- und Wirtschaftsberatung, Orientierungshilfen, 
Schulung und Unterstützung bei der Vorbereitung und Durchführung von Vergabeverfahren 
anbieten. Zwar existieren bereits Unterstützungsstrukturen und –mechanismen auf nationaler 
Ebene, doch sind diese sehr unterschiedlich organisiert und decken unterschiedliche für 
Vergabestellen relevante Bereiche ab. Für die Mitgliedstaaten wird somit die Möglichkeit 
bestehen, diese Mechanismen zu nutzen, auf ihre Sachkunde zurückzugreifen, ihre Dienste 
weiterzuentwickeln und sie zu einem angemessenen und modernen Instrument zu machen, 
das in der Lage ist, Vergabebehörden und Wirtschaftsteilnehmer in geeigneter Weise zu 
unterstützen. 

Zur wirkungsvolleren Bekämpfung von Korruption und Günstlingswirtschaft werden 
öffentliche Auftraggeber verpflichtet, den Wortlaut der abgeschlossenen Verträge der 
Aufsichtsstelle vorzulegen, damit diese die Verträge auf verdächtige Muster hin prüfen kann, 
und interessierten Parteien Zugang zu den betreffenden Dokumenten zu verschaffen, soweit 
dadurch nicht legitime öffentliche oder private Interessen beeinträchtigt werden. Einen 
übermäßigen Verwaltungsaufwand gilt es jedoch zu vermeiden, weshalb die Verpflichtung 
zur Übermittlung des vollständigen Wortlauts der geschlossenen Verträge auf relativ große 
Aufträge beschränkt bleiben sollte. Die vorgeschlagenen Schwellenwerte würden ein 
ausgewogenes Verhältnis zwischen höherem Verwaltungsaufwand einerseits und mehr 
Transparenz andererseits gewährleisten: Bei Schwellenwerten von 1 000 000 EUR für 
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Lieferungen und Dienstleistungen und 10 000 000 EUR für Bauleistungen würden 10 bis 
20 % sämtlicher im Amtsblatt veröffentlichter Beschaffungen erfasst. 

Die Anforderungen, die die Aufsichtsstellen und Wissenszentren betreffen, dürften insgesamt 
gesehen keine zusätzliche finanzielle Belastung für die Mitgliedstaaten darstellen. Zwar 
dürften gewisse Kosten im Zusammenhang mit der Reorganisation oder Feinabstimmung der 
Tätigkeiten der bestehenden Mechanismen und Strukturen anfallen, diese dürften jedoch 
neutralisiert werden durch eine Reduzierung der Kosten für Rechtsstreitigkeiten (sowohl für 
die Vergabestellen als auch für die Unternehmen), der aus einer verspäteten Auftragsvergabe, 
einer unkorrekten Anwendung der Vergabevorschriften oder einer unzureichenden 
Vorbereitung der Vergabeverfahren resultierenden Kosten sowie der Kosten, die durch eine 
fragmentierte und ineffiziente Beratung der öffentlichen Auftraggeber entstehen. 

Verwaltungszusammenarbeit: Im Übrigen sieht der Vorschlag eine effektive Zusammenarbeit 
vor, bei der nationale Aufsichtsstellen Informationen und bewährte Praktiken austauschen und 
im Rahmen des Binnenmarktinformationssystems (IMI) kooperieren.
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2011/0438 (COD) 

Vorschlag für 

RICHTLINIE DES EUROPÄISCHEN PARLAMENTS UND DES RATES 

über die öffentliche Auftragsvergabe 

(Text von Bedeutung für den EWR) 

DAS EUROPÄISCHE PARLAMENT UND DER RAT DER EUROPÄISCHEN UNION – 

gestützt auf den Vertrag über die Arbeitsweise der Europäischen Union, insbesondere auf 
Artikel 53 Absatz 1, Artikel 62 und Artikel 114, 

auf Vorschlag der Europäischen Kommission, 

nach Zuleitung des Entwurfs des Gesetzgebungsakts an die nationalen Parlamente9, 

nach Stellungnahme des Europäischen Wirtschafts- und Sozialausschusses10, 

nach Stellungnahme des Ausschusses der Regionen11, 

gemäß dem ordentlichen Gesetzgebungsverfahren, 

in Erwägung nachstehender Gründe: 

(1) Die Vergabe öffentlicher Aufträge durch oder im Namen von Behörden der 
Mitgliedstaaten hat im Einklang mit den im Vertrag über die Arbeitsweise der 
Europäischen Union niedergelegten Grundsätzen zu erfolgen, insbesondere den 
Grundsätzen des freien Warenverkehrs, der Niederlassungsfreiheit und der 
Dienstleistungsfreiheit sowie den sich daraus ableitenden Grundsätzen wie 
Gleichbehandlung, Nichtdiskriminierung, gegenseitige Anerkennung, 
Verhältnismäßigkeit und Transparenz. Für über einen bestimmten Wert hinausgehende 
öffentliche Aufträge sollten Vorschriften zur Koordinierung der nationalen 
Vergabeverfahren festgelegt werden, um zu gewährleisten, dass diese Grundsätze 
praktische Geltung erlangen und dass das öffentliche Auftragswesen für den 
Wettbewerb geöffnet wird. 

(2) Die öffentliche Auftragsvergabe spielt im Rahmen der Strategie „Europa 2020“12 eine 
zentrale Rolle als eines der marktwirtschaftlichen Instrumente, die zur Erzielung eines 
intelligenten, nachhaltigen und integrativen Wachstums bei gleichzeitiger 

                                                 
9 ABl. C …. 
10 ABl. C …. 
11 ABl. C …. 
12 KOM(2010) 2020 endg. vom 3.3.2010. 
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Gewährleistung eines möglichst effizienten Einsatzes öffentlicher Gelder genutzt 
werden sollen. Zu diesem Zweck müssen die geltenden Vorschriften für die 
öffentliche Auftragsvergabe, die gemäß der Richtlinie 2004/17/EG des Europäischen 
Parlaments und des Rates vom 31. März 2004 zur Koordinierung der 
Zuschlagserteilung durch Auftraggeber im Bereich der Wasser-, Energie- und 
Verkehrsversorgung sowie der Postdienste13 und der Richtlinie 2004/18/EG des 
Europäischen Parlaments und des Rates vom 31. März 2004 über die Koordinierung 
der Verfahren zur Vergabe öffentlicher Bauaufträge, Lieferaufträge und 
Dienstleistungsaufträge14 erlassen wurden, überarbeitet und modernisiert werden, 
damit die Effizienz der öffentlichen Ausgaben gesteigert, die Teilnahme insbesondere 
kleiner und mittlerer Unternehmen an öffentlichen Vergabeverfahren erleichtert und es 
den Vergabestellen ermöglicht wird, die öffentliche Auftragsvergabe in stärkerem 
Maße zur Unterstützung gemeinsamer gesellschaftlicher Ziele zu nutzen. Ferner ist es 
notwendig, grundlegende Begriffe und Konzepte zu klären, um mehr Rechtssicherheit 
zu gewährleisten und bestimmten Aspekten der einschlägigen ständigen 
Rechtsprechung des Gerichtshofs der Europäischen Union Rechnung zu tragen. 

(3) Die zunehmende Vielgestaltigkeit öffentlicher Tätigkeiten macht es erforderlich, den 
Begriff der Auftragsvergabe selbst klar zu definieren. Die Vorschriften der Union für 
die öffentliche Auftragsvergabe sollen nicht alle Formen öffentlicher Ausgaben 
abdecken, sondern nur diejenigen, die für den Erwerb von Bauleistungen, Lieferungen 
oder Dienstleistungen getätigt werden. Der Begriff „Erwerb“ sollte im weiteren Sinne 
verstanden werden als Erlangung des Nutzens der jeweiligen Bauleistungen, 
Lieferungen oder Dienstleistungen, was nicht unbedingt den Eigentumsübergang auf 
den öffentlichen Auftraggeber voraussetzt. Des Weiteren gelten die Vorschriften für 
die öffentliche Auftragsvergabe in der Regel nicht für die bloße Finanzierung von 
Tätigkeiten, die häufig mit der Verpflichtung verbunden ist, erhaltene Beträge bei 
nicht bestimmungsgemäßer Verwendung zurückzuzahlen. 

(4) Auch hat es sich als notwendig erwiesen, klarzustellen, was unter einer einzelnen 
Auftragsvergabe zu verstehen ist, wobei mit Blick auf die Erreichung der in dieser 
Richtlinie festgelegten Schwellenwerte der aggregierte Wert aller für die Zwecke der 
betreffenden Beschaffung vergebenen Aufträge zugrunde zu legen und der Auftrag als 
Ganzes – unter Umständen aufgeteilt in Lose – bekanntzumachen ist. Nach diesem 
Konzept umfasst eine einzelne Auftragsvergabe sämtliche Lieferungen, Bauleistungen 
und Dienstleistungen, die für die Durchführung eines bestimmten Projekts, 
beispielsweise eines Bauvorhabens, oder einer Gesamtheit von Bauleistungen, 
Lieferungen und/oder Dienstleistungen erforderlich sind. Anhaltspunkte dafür, dass es 
sich um ein einziges Projekt handelt, können beispielsweise eine vorausgehende 
Gesamtplanung und Gesamtkonzeption durch den öffentlichen Auftraggeber sein oder 
auch der Umstand, dass die verschiedenen Bestandteile des Auftrags ein und 
demselben wirtschaftlichen und technischen Zweck dienen oder dass sie anderweitig 
logisch miteinander verknüpft sind und allesamt innerhalb eines engen Zeitrahmens 
ausgeführt werden. 

(5) Nach Artikel 11 des Vertrags über die Arbeitsweise der Europäischen Union müssen 
die Erfordernisse des Umweltschutzes bei der Festlegung und Durchführung der 

                                                 
13 ABl. L 134 vom 30.4.2004, S. 1. 
14 ABl. L 134 vom 30.4.2004, S. 114. 
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Unionspolitiken und -maßnahmen insbesondere zur Förderung einer nachhaltigen 
Entwicklung einbezogen werden. Diese Richtlinie stellt klar, auf welche Weise die 
öffentlichen Auftraggeber zum Umweltschutz und zur Förderung einer nachhaltigen 
Entwicklung beitragen können, und gewährleistet gleichzeitig, dass sie bei der 
Auftragsvergabe ein optimales Preis-Leistungs-Verhältnis erzielen können. 

(6) Auch wenn sie nicht zwangläufig ein korruptes Verhalten bewirken, bergen 
tatsächliche, potenzielle oder empfundene Interessenkonflikte ein hohes Potenzial für 
eine unzulässige Einflussnahme auf öffentliche Vergabeentscheidungen mit der Folge, 
dass der Wettbewerb verzerrt und die Gleichbehandlung der Bieter in Frage gestellt 
wird. Daher sollten wirksame Mechanismen geschaffen werden, die 
Interessenkonflikte verhindern, aufdecken bzw. beseitigen. 

(7) Ein rechtswidriges Verhalten von an Vergabeverfahren teilnehmenden Personen und 
Organisationen, wie etwa der Versuch, unzulässigerweise Einfluss auf den 
Entscheidungsprozess zu nehmen oder eine Vereinbarung mit anderen Bewerbern oder 
Bietern zu treffen, um den Ausgang des Verfahrens zu manipulieren, können zu einer 
Verletzung der Grundprinzipien des Unionsrechts und zu gravierenden 
Wettbewerbsverzerrungen führen. Die betreffenden Wirtschaftsteilnehmer sollten 
daher eine ehrenwörtliche Erklärung darüber vorlegen müssen, dass sie rechtswidrige 
Handlungen unterlassen werden, und sollten vom Verfahren ausgeschlossen werden, 
wenn sich herausstellt, dass sie eine falsche Erklärung abgegeben haben. 

(8) Mit dem Beschluss 94/800/EG des Rates vom 22. Dezember 1994 über den Abschluss 
der Übereinkünfte im Rahmen der multilateralen Verhandlungen der Uruguay-Runde 
(1986-1994) im Namen der Europäischen Gemeinschaft in Bezug auf die in ihre 
Zuständigkeiten fallenden Bereiche15 wurde insbesondere das Übereinkommen der 
Welthandelsorganisation über das öffentliche Beschaffungswesen, nachstehend 
„Beschaffungsübereinkommen“ genannt, genehmigt. Ziel des Übereinkommens ist es, 
einen multilateralen Rahmen ausgewogener Rechte und Pflichten in Bezug auf 
öffentliche Aufträge zu schaffen, um den Welthandel zu liberalisieren und 
auszuweiten. Bei Aufträgen, die unter das Beschaffungsübereinkommen und andere 
einschlägige, für die Union bindende internationale Übereinkommen fallen, erfüllen 
die öffentlichen Auftraggeber die Verpflichtungen aus den betreffenden 
Übereinkommen, indem sie diese Richtlinie auf Wirtschaftsteilnehmer von 
Drittländern anwenden, die Unterzeichner der Übereinkommen sind. 

(9) Das Beschaffungsübereinkommen findet Anwendung auf Aufträge oberhalb 
bestimmter Schwellenwerte, die in dem Übereinkommen festgelegt und in 
Sonderziehungsrechten angegeben sind. Die in dieser Richtlinie definierten 
Schwellenwerte sollten angepasst werden, um zu gewährleisten, dass sie den Euro-
Äquivalenten der im Beschaffungsübereinkommen genannten Schwellenwerte 
entsprechen. Es sollten eine regelmäßige Überprüfung der in Euro ausgedrückten 
Schwellenwerte und ihre Anpassung – im Wege eines rein mathematischen Verfahrens 
– an mögliche Kursschwankungen des Euro gegenüber dem Sonderziehungsrecht 
vorgesehen werden. 

                                                 
15 ABl. L 336 vom 23.12.1994, S. 1. 
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(10) Die Ergebnisse der Bewertung der Auswirkungen und der Effektivität der 
EU-Vorschriften für die öffentliche Auftragsvergabe16 hat gezeigt, dass der 
Ausschluss bestimmter Dienstleistungen von der vollständigen Anwendung der 
Richtlinie überprüft werden sollte. Vor diesem Hintergrund wird die vollständige 
Anwendung dieser Richtlinie auf eine Reihe weiterer Dienstleistungen (wie Hotel- und 
Rechtsdienstleistungen, die beide einen besonders hohen Prozentsatz an 
grenzüberschreitenden Geschäften aufweisen) ausgeweitet. 

(11) Andere Dienstleistungskategorien haben aufgrund ihrer Natur nach wie vor lediglich 
eine begrenzte grenzüberschreitende Dimension, insbesondere die sogenannten 
personenbezogenen Dienstleistungen, wie etwa bestimmte Dienstleistungen im 
Sozial-, im Gesundheits- und im Bildungsbereich. Diese Dienstleistungen werden in 
einem spezifischen Kontext erbracht, der sich, bedingt durch unterschiedliche 
kulturelle Traditionen, in den einzelnen Mitgliedstaaten höchst unterschiedlich 
darstellt. Daher sollten für öffentliche Aufträge, die derartige Dienstleistungen zum 
Gegenstand haben, eine besondere Regelung und ein höherer Schwellenwert von 
500 000 EUR gelten. Bei einem darunter liegenden Auftragswert dürfte in der Regel 
davon auszugehen sein, dass die Erbringung personenbezogener Dienstleistungen für 
Dienstleister aus anderen Mitgliedstaaten nicht von Interesse ist, sofern nicht konkrete 
Anhaltspunkte vorliegen, die das Gegenteil vermuten lassen, wie etwa eine 
Finanzierung grenzüberschreitender Projekte durch die Union. Aufträge zur 
Erbringung personenbezogener Dienstleistungen oberhalb dieses Schwellenwerts 
sollten unionsweiten Transparenzvorschriften unterliegen. Angesichts der Bedeutung 
des kulturellen Kontexts und angesichts des sensiblen Charakters dieser 
Dienstleistungen sollte den Mitgliedstaaten ein weiter Ermessensspielraum eingeräumt 
werden, damit sie die Auswahl der Dienstleister in einer Weise organisieren können, 
die sie für am besten geeignet erachten. Die Vorschriften dieser Richtlinie tragen 
diesem Erfordernis Rechnung, indem sie lediglich die Einhaltung von Grundprinzipien 
der Transparenz und der Gleichbehandlung verlangen und sicherstellen, dass die 
öffentlichen Auftraggeber spezifische Qualitätskriterien für die Auswahl von 
Dienstleistern anzuwenden können, wie etwa die Kriterien, die in dem vom Ausschuss 
für Sozialschutz der Europäischen Union definierten Europäischen Qualitätsrahmen 
für Sozialdienstleistungen17 festgelegt wurden. Den Mitgliedstaaten und/oder 
Behörden steht es auch künftig frei, diese Dienstleistungen selbst zu erbringen oder 
soziale Dienstleistungen in einer Weise zu organisieren, die nicht mit der Vergabe 
öffentlicher Aufträge verbunden ist, beispielsweise durch die bloße Finanzierung 
solcher Dienstleistungen oder durch Erteilung von Lizenzen oder Genehmigungen – 
ohne Beschränkungen oder Festsetzung von Quoten – für alle Wirtschaftsteilnehmer, 
die die vom öffentlichen Auftraggeber vorab festgelegten Kriterien erfüllen; 
Voraussetzung ist, dass ein solches System eine ausreichende Bekanntmachung 
gewährleistet und den Grundsätzen der Transparenz und Nichtdiskriminierung genügt. 

(12) Öffentliche Aufträge, die von öffentlichen Auftraggebern im Bereich der Wasser-, 
Energie- und Verkehrsversorgung sowie der Postdienste vergeben werden und 
Tätigkeiten in diesen Bereichen betreffen, fallen unter die Richtlinie […] des 
Europäischen Parlaments und des Rates vom […] über die Vergabe von Aufträgen 
durch Auftraggeber im Bereich der Wasser-, Energie- und Verkehrsversorgung sowie 

                                                 
16 SEK(2011) 853 endg. vom 27.6.2011. 
17 SPC/2010/10/8 endg. vom 6.10.2010. 
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der Postdienste18. Aufträge, die von öffentlichen Auftraggebern im Rahmen ihrer 
Dienstleistungen im Bereich der Seeschifffahrt, Küstenschifffahrt oder 
Binnenschifffahrt vergeben werden, fallen in den Anwendungsbereich der 
vorliegenden Richtlinie. 

(13) Diese Richtlinie ist an die Mitgliedstaaten gerichtet und findet keine Anwendung auf 
Beschaffungen internationaler Organisationen in deren eigenem Namen und für eigene 
Rechnung. Es ist jedoch notwendig klarzustellen, inwieweit diese Richtlinie auf 
Beschaffungen angewandt werden sollte, die spezifischen internationalen Vorschriften 
unterliegen. 

(14) Es besteht erhebliche Rechtsunsicherheit darüber, inwieweit die Vorschriften für die 
öffentliche Auftragsvergabe auch für die Zusammenarbeit zwischen öffentlichen 
Stellen gelten. Die einschlägige Rechtsprechung des Gerichtshofs der Europäischen 
Union wird nicht nur von den einzelnen Mitgliedstaaten, sondern auch von den 
einzelnen öffentlichen Auftraggebern unterschiedlich ausgelegt. Daher gilt es 
klarzustellen, in welchen Fällen die zwischen öffentlichen Auftraggebern 
geschlossenen Verträge von der Anwendung der Vorschriften für die öffentliche 
Auftragsvergabe ausgenommen sind. Dabei sollte man sich von den Grundsätzen 
leiten lassen, die in der einschlägigen Rechtsprechung des Gerichtshofs dargelegt 
wurden. Der Umstand, dass beide Parteien einer Vereinbarung selbst öffentliche 
Auftraggeber sind, reicht allein nicht aus, um die Anwendung der Vergabevorschriften 
auszuschließen. Die Anwendung der Vorschriften für die öffentliche Auftragsvergabe 
sollte öffentliche Stellen jedoch nicht in ihrer Freiheit beschränken, selbst zu 
entscheiden, wie sie die Wahrnehmung ihrer öffentlichen Aufgaben organisieren. Die 
Vergabe von Aufträgen an von ihnen kontrollierte Unternehmen oder eine 
Zusammenarbeit zum Zweck der gemeinsamen Wahrnehmung öffentlicher Aufgaben 
der beteiligten öffentlichen Auftraggeber sollten daher von der Anwendung der 
einschlägigen Vorschriften ausgenommen werden, sofern die in dieser Richtlinie 
genannten Bedingungen erfüllt sind. Mit dieser Richtlinie sollte sichergestellt werden, 
dass eine von ihrem Anwendungsbereich ausgenommene öffentlich-öffentliche 
Zusammenarbeit keine Wettbewerbsverzerrung im Verhältnis zu privaten 
Wirtschaftsteilnehmern zur Folge hat. Genauso wenig sollte die Teilnahme eines 
öffentlichen Auftraggebers als Bieter an einem Vergabeverfahren eine 
Wettbewerbsverzerrung zu Folge haben. 

(15) Allgemein besteht Bedarf an mehr Flexibilität und insbesondere an einem breiteren 
Zugang zu einem Vergabeverfahren, das Verhandlungen beinhaltet, wie dies explizit 
im Beschaffungsübereinkommen vorgesehen ist, dem zufolge Verhandlungen bei allen 
Verfahren zulässig sind. Öffentliche Auftraggeber sollten in verschiedenen 
Situationen, in denen offene oder nichtoffene Verfahren ohne Verhandlungen nicht zu 
befriedigenden Beschaffungsergebnissen führen dürften, ein Verhandlungsverfahren, 
wie es in dieser Richtlinie vorgesehen ist, anwenden können, sofern die 
Rechtsvorschriften des betreffenden Mitgliedstaats nichts anderes vorsehen. Für dieses 
Verfahren sollten angemessene Sicherheitsvorschriften gelten, die die Einhaltung der 
Grundsätze der Gleichbehandlung und Transparenz gewährleisten. Dies lässt 
öffentlichen Auftraggebern einen größeren Spielraum, um Bauleistungen, Lieferungen 
und Dienstleistungen einzukaufen, die genau auf ihren spezifischen Bedarf 
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zugeschnitten sind. Gleichzeitig dürfte dies den grenzüberschreitenden Handel 
fördern, denn die einschlägigen Bewertungsarbeiten haben gezeigt, dass bei 
Aufträgen, die im Wege des Verhandlungsverfahrens mit vorheriger Veröffentlichung 
einer Bekanntmachung vergeben werden, die Erfolgsquote von Bietern aus anderen 
Mitgliedstaaten besonders hoch ist. 

(16) Aus denselben Gründen sollte es öffentlichen Auftraggebern freigestellt sein, auf den 
wettbewerblichen Dialog zurückzugreifen. Die Anwendung dieses Verfahrens hat, 
wenn man das Auftragsvolumen betrachtet, in den letzten Jahren stark zugenommen. 
Das Verfahren hat sich in Fällen als nützlich erwiesen, in denen öffentliche 
Auftraggeber nicht in der Lage sind, die Mittel zur Befriedigung ihres Bedarfs zu 
definieren oder zu beurteilen, was der Markt an technischen, finanziellen oder 
rechtlichen Lösungen zu bieten hat. Diese Situation kann insbesondere bei innovativen 
Projekten, bei der Realisierung großer, integrierter Verkehrsinfrastrukturprojekte oder 
großer Computer-Netzwerke oder bei Projekten mit einer komplexen, strukturierten 
Finanzierung eintreten. 

(17) Forschung und Innovation, einschließlich Öko-Innovation und sozialer Innovation, 
gehören zu den Haupttriebkräften künftigen Wachstums und stehen im Mittelpunkt der 
Strategie „Europa 2020“ für intelligentes, nachhaltiges und integratives Wachstum. 
Öffentliche Auftraggeber sollten die öffentliche Auftragsvergabe strategisch optimal 
nutzen, um Innovationen voranzutreiben. Der Kauf innovativer Waren und 
Dienstleistungen spielt eine zentrale Rolle bei der Steigerung der Effizienz und der 
Qualität öffentlicher Dienstleistungen und ermöglicht es gleichzeitig, großen 
gesellschaftlichen Herausforderungen zu begegnen. Er trägt dazu bei, ein optimales 
Preis-Leistungs-Verhältnis zu erzielen und einen umfassenderen wirtschaftlichen, 
ökologischen und gesellschaftlichen Nutzen zu generieren, indem neue Ideen 
hervorgebracht, diese in innovative Produkte und Dienstleistungen umgesetzt werden 
und damit ein nachhaltiges Wirtschaftwachstum gefördert wird. Diese Richtlinie sollte 
die öffentliche Beschaffung innovativer Waren und Dienstleistungen erleichtern und 
die Mitgliedstaaten darin unterstützen, die Ziele der Innovationsunion zu erreichen. 
Entsprechend sollte ein spezifisches Beschaffungsverfahren verfügbar sein, das es den 
öffentlichen Auftraggebern ermöglicht, eine langfristige Innovationspartnerschaft für 
die Entwicklung und den anschließenden Kauf neuer, innovativer Produkte, 
Dienstleistungen oder Bauleistungen zu begründen – unter der Voraussetzung, dass 
die vereinbarten Leistungs- und Kostenniveaus eingehalten werden können. Die 
Partnerschaft sollte so strukturiert sein, dass sie den erforderlichen „Market Pull“ 
bewirken kann, der die Entwicklung einer innovativen Lösung anstößt, ohne jedoch zu 
einer Marktabschottung zu führen. 

(18) Angesichts der negativen Auswirkungen auf den Wettbewerb sollten 
Verhandlungsverfahren ohne vorherige Veröffentlichung einer 
Auftragsbekanntmachung nur unter sehr außergewöhnlichen Umständen zur 
Anwendung kommen. Die Ausnahme sollte auf Fälle beschränkt bleiben, in denen 
eine Veröffentlichung entweder aus Gründen höherer Gewalt im Einklang mit der 
ständigen Rechtsprechung des Gerichtshofs der Europäischen Union nicht möglich ist 
oder in denen von Anfang an klar ist, dass eine Veröffentlichung nicht zu mehr 
Wettbewerb führen würde, weil beispielsweise objektiv nur ein einziger 
Wirtschaftsteilnehmer in der Lage ist, den Auftrag auszuführen. Nur Situationen einer 
objektiven Ausschließlichkeit können den Rückgriff auf das Verhandlungsverfahren 
ohne vorherige Veröffentlichung rechtfertigen, sofern die Ausschließlichkeitssituation 
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nicht durch den öffentlichen Auftraggeber selbst mit Blick auf das anstehende 
Vergabeverfahren herbeigeführt wurde und sofern keine geeigneten alternativen 
Lösungen zur Verfügung stehen, was eingehend geprüft werden sollte. 

(19) Elektronische Informations- und Kommunikationsmittel können die Bekanntmachung 
von Aufträgen erheblich vereinfachen und Effizienz und Transparenz der 
Vergabeverfahren steigern. Sie sollten zum Standard für Kommunikation und 
Informationsaustausch im Rahmen von Vergabeverfahren werden. Der Einsatz 
elektronischer Mittel spart Zeit. Dementsprechend ist es angebracht, beim Einsatz 
dieser elektronischen Vorrichtungen eine Verkürzung der Mindestfristen vorzusehen, 
jedoch unter der Voraussetzung, dass sie mit den auf Unionsebene vorgesehenen 
spezifischen Übertragungsmodalitäten vereinbar sind. Darüber hinaus können 
elektronische Informations- und Kommunikationsmittel mit angemessenen Funktionen 
die öffentlichen Auftraggeber in die Lage versetzen, Fehler zu vermeiden, 
aufzudecken bzw. zu korrigieren, zu denen es im Zuge der Vergabeverfahren kommen 
kann. 

(20) Unionsweit zeichnet sich auf den öffentlichen Beschaffungsmärkten ein starker Trend 
zur Zusammenführung der Nachfrage der öffentlichen Beschaffer ab, wobei das Ziel 
darin besteht, Größenvorteile, unter anderem eine Senkung der Preise und der 
Transaktionskosten, zu erzielen und das Beschaffungsmanagement zu verbessern und 
zu professionalisieren. Dies kann erreicht werden durch Sammelbeschaffungen einer 
größeren Zahl öffentlicher Auftraggeber oder durch Sammelbeschaffungen, bei denen 
über einen längeren Zeitraum hinweg ein bestimmtes Auftragsvolumen oder ein 
bestimmter Auftragswert erreicht wird. Die Zusammenführung und Zentralisierung 
von Beschaffungen sollte sorgfältig überwacht werden, um eine übermäßige 
Konzentration der Kaufkraft und geheime Absprachen zu verhindern und Transparenz 
und Wettbewerb sowie die Möglichkeiten des Marktzugangs für kleine und mittlere 
Unternehmen aufrechtzuerhalten. 

(21) Das Instrument der Rahmenvereinbarung findet breite Anwendung und wird 
europaweit als eine effiziente Beschaffungsmethode angesehen. Daher sollte daran 
weitgehend festgehalten werden. Bestimmte Aspekte bedürfen jedoch einer 
Präzisierung, insbesondere die Bedingungen für die Inanspruchnahme einer 
Rahmenvereinbarung durch öffentliche Auftraggeber, die nicht selbst Partei der 
betreffenden Vereinbarung sind. 

(22) Im Lichte der bisherigen Erfahrungen gilt es ferner, die Vorschriften für dynamische 
Beschaffungssysteme anzupassen, um es den öffentlichen Auftraggebern zu erlauben, 
die Möglichkeiten, die dieses Instrument bietet, in vollem Umfang zu nutzen. Die 
betreffenden Systeme müssen vereinfacht werden, indem sie insbesondere in Form 
eines nichtoffenen Verfahrens betrieben werden; die Notwendigkeit der Einreichung 
unverbindlicher Angebote, was sich als eine der größten Belastungen bei derartigen 
Systemen erwiesen hat, würde damit entfallen. Vor diesem Hintergrund sollte jeder 
Wirtschaftsteilnehmer, der einen Teilnahmeantrag stellt und die Auswahlkriterien 
erfüllt, zur Teilnahme an Vergabeverfahren zugelassen werden, die mittels des 
dynamischen Beschaffungssystems durchgeführt werden. Diese Beschaffungsmethode 
ermöglicht es dem öffentlichen Auftraggeber, eine besonders breite Palette von 
Angeboten einzuholen und damit sicherzustellen, dass die öffentlichen Gelder im 
Rahmen eines breiten Wettbewerbs optimal eingesetzt werden. 
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(23) Darüber hinaus werden ständig neue elektronische Beschaffungsmethoden entwickelt, 
wie etwa elektronische Kataloge. Diese tragen zur Stärkung des Wettbewerbs und zur 
Rationalisierung der öffentlichen Beschaffung bei, vor allem durch Zeit- und 
Geldersparnis. Es sollten jedoch bestimmte Regeln festgelegt werden, um 
sicherzustellen, dass die Verwendung der neuen Methoden mit den Vorschriften dieser 
Richtlinie und den Grundsätzen der Gleichbehandlung, der Nichtdiskriminierung und 
der Transparenz vereinbar ist. Insbesondere in Fällen, in denen auf der Grundlage 
einer Rahmenvereinbarung erneut zum Wettbewerb aufgerufen wird oder in denen ein 
dynamisches Beschaffungssystem genutzt wird und ausreichende Garantien 
hinsichtlich Rückverfolgbarkeit, Gleichbehandlung und Vorhersehbarkeit geboten 
werden, sollte es öffentlichen Auftraggebern gestattet sein, Angebote für bestimmte 
Beschaffungen anhand früher übermittelter elektronischer Kataloge zu generieren. Im 
Einklang mit den Anforderungen der Vorschriften für elektronische 
Kommunikationsmittel sollten öffentliche Auftraggeber ungerechtfertige Hindernisse 
für den Zugang von Wirtschaftsteilnehmern zu Vergabeverfahren vermeiden, bei 
denen die Angebote in Form elektronischer Kataloge einzureichen sind und die die 
Einhaltung der allgemeinen Grundsätze der Nichtdiskriminierung und 
Gleichbehandlung garantieren. 

(24) In den meisten Mitgliedstaaten kommen zunehmend zentralisierte 
Beschaffungsverfahren zum Einsatz. Zentrale Beschaffungsstellen haben die Aufgabe, 
für andere öffentliche Auftraggeber Ankäufe zu tätigen oder öffentliche Aufträge zu 
vergeben bzw. Rahmenvereinbarungen zu schließen. In Anbetracht der großen 
Mengen, die beschafft werden, tragen diese Verfahren zur Verbesserung des 
Wettbewerbs und zur Rationalisierung des öffentlichen Beschaffungswesens bei. 
Daher sollte eine unionsweit geltende Definition des Begriffs der zentralen 
Beschaffungsstelle für öffentliche Auftraggeber festgelegt werden, wobei jedoch die 
Fortführung weniger institutionalisierter und systematischer gemeinsamer 
Beschaffungen oder die eingeführte Praxis des Rückgriffs auf Dienstleister, die 
Vergabeverfahren im Namen und für Rechnung eines öffentlichen Auftraggebers 
vorbereiten und durchführen, nicht in Frage gestellt werden sollte. Ferner sollten die 
jeweiligen Zuständigkeiten der zentralen Beschaffungsstelle und der öffentlichen 
Auftraggeber, die ihre Beschaffungen über die zentrale Beschaffungsstelle abwickeln, 
für die Einhaltung der aus dieser Richtlinie erwachsenden Verpflichtungen, auch im 
Falle von Rechtsmitteln, durch geeignete Vorschriften geregelt werden. Obliegt die 
Durchführung der Vergabeverfahren allein der zentralen Beschaffungsstelle, so sollte 
diese auch die alleinige und unmittelbare Verantwortung für die Rechtmäßigkeit der 
Verfahren tragen. Führt ein öffentlicher Auftraggeber bestimmte Teile des Verfahrens, 
beispielsweise einen erneuten Aufruf zum Wettbewerb auf der Grundlage einer 
Rahmenvereinbarung oder die Vergabe von Einzelaufträgen auf der Grundlage eines 
dynamischen Beschaffungssystems durch, sollte er auch für die von ihm 
durchgeführten Verfahrensschritte verantwortlich bleiben. 

(25) Elektronische Kommunikationsmittel sind in besonderem Maße für die Unterstützung 
zentralisierter Beschaffungsverfahren und –instrumente geeignet, da sie die 
Möglichkeit bieten, Daten weiterzuverwenden und automatisch zu verarbeiten und 
Informations- und Transaktionskosten möglichst gering zu halten. Die Verwendung 
entsprechender elektronischer Kommunikationsmittel sollte daher – in einem ersten 
Schritt – für zentrale Beschaffungsstellen verpflichtend gemacht werden, was auch 
einer Konvergenz der Praktiken innerhalb der Union förderlich sein dürfte. Nach einer 
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Übergangszeit von zwei Jahren sollte dann eine allgemeine Verpflichtung zur Nutzung 
elektronischer Kommunikationsmittel in sämtlichen Beschaffungsverfahren eingeführt 
werden. 

(26) Einer gemeinsamen Vergabe öffentlicher Aufträge durch öffentliche Auftraggeber aus 
verschiedenen Mitgliedstaaten stehen derzeit noch gewisse rechtliche Schwierigkeiten 
entgegen, die ihren Grund vor allem in konfligierenden nationalen Rechtsvorschriften 
haben. Wenngleich die Richtlinie 2004/18/EG implizit eine grenzüberschreitende 
gemeinsame öffentliche Auftragsvergabe zulässt, machen einige nationale 
Rechtssysteme eine grenzüberschreitende gemeinsame Beschaffung explizit oder 
implizit in der Praxis zu einem rechtlich unsicheren oder gar unmöglichen 
Unterfangen. Öffentliche Auftraggeber aus verschiedenen Mitgliedstaaten können an 
einer Zusammenarbeit und an einer gemeinsamen Vergabe öffentlicher Aufträge 
interessiert sein, um durch Größenvorteile und eine Risiko-Nutzen-Teilung das 
Potenzial des Binnenmarkts optimal auszuschöpfen, nicht zuletzt im Hinblick auf 
innovative Projekte, die höhere Risiken bergen, als sie nach vernünftigem Ermessen 
von einem einzelnen öffentlichen Auftraggeber getragen werden können. Daher 
sollten neue Vorschriften zur Bestimmung des anwendbaren Rechts bei 
grenzüberschreitenden gemeinsamen Beschaffungen festgelegt werden, um die 
Zusammenarbeit zwischen öffentlichen Auftraggebern im Binnenmarkt zu erleichtern. 
Darüber hinaus können öffentliche Auftraggeber aus unterschiedlichen Mitgliedstaaten 
gemeinsame juristische Personen nach nationalem Recht oder Unionsrecht gründen. 
Für derartige Formen gemeinsamer Beschaffung sollten spezifischen Regeln 
eingeführt werden. 

(27) Die von öffentlichen Beschaffern erstellten technischen Spezifikationen müssen es 
erlauben, das öffentliche Auftragswesen für den Wettbewerb zu öffnen. Zu diesem 
Zweck muss es möglich sein, Angebote einzureichen, die die Diversität der 
technischen Lösungen widerspiegeln, um ein ausreichendes Maß an Wettbewerb zu 
gewährleisten. Folglich sollten technische Spezifikationen so abgefasst sein, dass eine 
künstliche Einengung des Wettbewerbs vermieden wird, zu der es kommen könnte, 
wenn Anforderungen festgelegt würden, die einen bestimmten Wirtschaftsteilnehmer 
begünstigen, indem auf wesentliche Merkmale der vom betreffenden 
Wirtschaftsteilnehmer angebotenen Lieferungen, Dienstleistungen oder Bauleistungen 
abgestellt wird. Die Formulierung technischer Spezifikationen in Form von Funktions- 
und Leistungsanforderungen erlaubt es in der Regel, dieses Ziel bestmöglich zu 
erreichen, und begünstigt Innovationen. Wird auf eine europäische Norm oder in 
Ermangelung einer solchen auf eine nationale Norm Bezug genommen, müssen 
Angebote, die auf gleichwertigen Regelungen basieren, von öffentlichen 
Auftraggebern berücksichtigt werden. Zum Nachweis der Gleichwertigkeit kann von 
den Bietern die Vorlage von Belegen verlangt werden, deren Korrektheit von Dritten 
bestätigt wurde; es sollten jedoch auch andere geeignete Beweismittel, wie etwa eine 
technische Dokumentation des Herstellers, zugelassen sein, wenn der betreffende 
Wirtschaftsteilnehmer keinen Zugang zu entsprechenden Bescheinigungen oder 
Prüfberichten oder keine Möglichkeit hat, diese fristgerecht zu beschaffen. 

(28) Öffentliche Auftraggeber, die beabsichtigen, Bauleistungen, Lieferungen oder 
Dienstleistungen mit spezifischen ökologischen, sozialen oder sonstigen Merkmalen 
zu erwerben, sollten auf bestimmte Gütezeichen Bezug nehmen können, wie etwa das 
europäische Umweltzeichen, (multi)nationale Umweltzeichen oder andere 
Gütezeichen, sofern die Anforderungen für den Erwerb des Gütezeichens einen Bezug 
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zum Auftragsgegenstand – wie der Beschreibung des Produkts und seiner 
Präsentation, einschließlich Anforderungen an die Verpackung – aufweisen. Darüber 
hinaus ist es von entscheidender Bedeutung, dass diese Anforderungen auf der 
Grundlage objektiv überprüfbarer Kriterien und unter Anwendung eines Verfahrens, 
an dem sich die Akteure – wie Regierungsstellen, Verbraucher, Hersteller, 
Vertriebsunternehmen und Umweltorganisationen – beteiligen können, definiert und 
angenommen werden, und dass das Gütezeichen für alle interessierten Parteien 
zugänglich und verfügbar ist. 

(29) Für sämtliche Beschaffungen, die für die Nutzung durch Personen – ob 
Allgemeinbevölkerung oder Personal des öffentlichen Auftraggebers – bestimmt sind, 
ist es außer in hinreichend begründeten Fällen erforderlich, dass die öffentlichen 
Auftraggeber technische Spezifikationen festlegen, um den Kriterien der 
Barrierefreiheit für Menschen mit Behinderungen und des „Design für alle“ Rechnung 
zu tragen. 

(30) Um die Teilnahme kleiner und mittlerer Unternehmen (KMU) am öffentlichen 
Beschaffungsmarkt zu fördern, sollten öffentliche Auftraggeber ermutigt werden, 
Aufträge in Lose zu unterteilen, und, sofern sie dies nicht tun, die Gründe hierfür 
angeben müssen. Werden Aufträge in Lose unterteilt, dürfen die öffentlichen 
Auftraggeber – beispielsweise zur Wahrung des Wettbewerbs oder zur Gewährleistung 
der Versorgungssicherheit – die Zahl der Lose, für die ein Wirtschaftsteilnehmer ein 
Angebot unterbreiten kann, begrenzen; ebenso dürfen sie die Zahl der Lose begrenzen, 
die an einen einzigen Bieter vergeben werden können. 

(31) Übermäßig strenge Anforderungen an die wirtschaftliche und finanzielle 
Leistungsfähigkeit stellen oft ein ungerechtfertigtes Hindernis für die Teilnahme von 
KMU an öffentlichen Vergabeverfahren dar. Daher sollte es öffentlichen 
Auftraggebern nicht gestattet sein, von Wirtschaftsteilnehmern einen Mindestumsatz 
zu verlangen, der das Dreifache des geschätzten Auftragswerts übersteigt. In 
hinreichend begründeten Fällen können jedoch höhere Anforderungen gestellt werden. 
Dies gilt beispielsweise für Situationen, in denen die Ausführung des Auftrags mit 
hohen Risiken verbunden ist oder in denen eine rechtzeitige und ordnungsgemäße 
Auftragsausführung von entscheidender Bedeutung ist, weil sie beispielsweise eine 
notwendige Voraussetzung für die Ausführung anderer Aufträge darstellt. 

(32) Nach Auffassung vieler Wirtschaftsteilnehmer – und nicht zuletzt der KMU – ist eines 
der Haupthindernisse für ihre Beteiligung an öffentlichen Vergabeverfahren der 
Verwaltungsaufwand im Zusammenhang mit der Beibringung einer Vielzahl von 
Bescheinigungen oder anderen Dokumenten, die die Ausschluss- und 
Auswahlkriterien betreffen. Eine Beschränkung der entsprechenden Anforderungen, 
z. B. durch Eigenerklärungen, kann eine erhebliche Vereinfachung zum Nutzen 
sowohl der öffentlichen Auftraggeber als auch der Wirtschaftsteilnehmer bedeuten. 
Der Bieter, dem der Zuschlag erteilt wird, sollte jedoch die relevanten Nachweise 
vorlegen müssen; öffentliche Auftraggeber sollten keine Verträge mit Bietern 
schließen, die dazu nicht in der Lage sind. Eine weitere Vereinfachung kann mit Hilfe 
standardisierter Dokumente wie des europäischen Passes für die Auftragsvergabe 
erreicht werden, der von allen öffentlichen Auftraggebern anerkannt und bei den 
Wirtschaftsteilnehmern weit bekanntgemacht werden sollte, insbesondere bei KMU, 
deren Verwaltungsaufwand sich dank solcher Dokumente erheblich verringern kann. 
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(33) Die Kommission stellt ein elektronisches System – e-Certis – zur Verfügung, das von 
ihr verwaltet und von den nationalen Behörden auf freiwilliger Basis aktualisiert und 
überprüft wird. Ziel von e-Certis ist es, den Austausch von Bescheinigungen und 
anderen von öffentlichen Auftraggebern häufig verlangten Nachweisen zu erleichtern. 
Die bisherigen Erfahrungen zeigen, dass eine freiwillige Aktualisierung und 
Überprüfung unzureichend ist, wenn sichergestellt werden soll, dass e-Certis sein 
Potenzial für eine Vereinfachung und Erleichterung des Dokumentenaustauschs zum 
Nutzen insbesondere kleiner und mittlerer Unternehmen voll ausschöpfen kann. In 
einem ersten Schritt sollte daher die Pflege von e-Certis obligatorisch gemacht 
werden, bevor dann in einem späteren Schritt die Verwendung von e-Certis 
vorgeschrieben wird. 

(34) Öffentliche Aufträge sollten nicht an Wirtschaftsteilnehmer vergeben werden, die sich 
an einer kriminellen Vereinigung beteiligt haben oder sich der Korruption, des Betrugs 
zum Nachteil der finanziellen Interessen der Union oder der Geldwäsche schuldig 
gemacht haben. Die Nichtzahlung von Steuern oder Sozialversicherungsbeiträgen 
sollte ebenfalls mit der Sanktion eines obligatorischen Ausschlusses auf Unionsebene 
belegt werden. Darüber hinaus sollten öffentliche Auftraggeber über die Möglichkeit 
verfügen, Bewerber oder Bieter wegen Verstoßes gegen umwelt- oder sozialrechtliche 
Verpflichtungen, einschließlich Vorschriften zur Barrierefreiheit für Menschen mit 
Behinderungen, oder wegen anderer Formen schwerwiegenden beruflichen 
Fehlverhaltens, wie der Verletzung von Wettbewerbsregeln oder Rechten des geistigen 
Eigentums, auszuschließen. 

(35) Es sollte jedoch berücksichtigt werden, dass Wirtschaftsteilnehmer Compliance-
Maßnahmen treffen können, um die Folgen etwaiger strafrechtlicher Verstöße oder 
eines Fehlverhaltens zu beheben und weiteres Fehlverhalten wirksam zu verhindern. 
Bei entsprechenden Maßnahmen kann es sich insbesondere um Personal- und 
Organisationsmaßnahmen handeln wie den Abbruch aller Verbindungen zu an dem 
Fehlverhalten beteiligten Personen oder Organisationen, geeignete 
Personalreorganisationsmaßnahmen, die Einführung von Berichts- und 
Kontrollsystemen, die Schaffung einer internen Audit-Struktur zur Überwachung der 
Compliance oder die Einführung interner Haftungs- und Entschädigungsregelungen. 
Soweit derartige Maßnahmen ausreichende Garantien bieten, sollte der jeweilige 
Wirtschaftsteilnehmer nicht länger aus diesen Gründen ausgeschlossen werden. 
Wirtschaftsteilnehmer sollten beantragen können, dass öffentliche Auftraggeber die 
getroffenen Compliance-Maßnahmen im Hinblick auf ihre etwaige Zulassung zum 
Vergabeverfahren prüfen. 

(36) Öffentliche Auftraggeber können verlangen, dass während der Ausführung eines 
öffentlichen Auftrags Umweltmanagementmaßnahmen oder –regelungen angewandt 
werden. Umweltmanagementregelungen können – unabhängig davon, ob sie im 
Rahmen von Unionsinstrumenten wie der Verordnung (EG) Nr. 1221/2009 des 
Europäischen Parlaments und des Rates vom 25. November 2009 über die freiwillige 
Teilnahme von Organisationen an einem Gemeinschaftssystem für 
Umweltmanagement und Umweltbetriebsprüfung (EMAS)19 registriert sind oder nicht 
– als Nachweis dafür dienen, dass der betreffende Wirtschaftsteilnehmer über die für 
die Ausführung des Auftrags erforderliche technische Leistungsfähigkeit verfügt. 

                                                 
19 ABl. L 342 vom 22.12.2009, S. 1.  
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Alternativ zu Umweltmanagement-Registrierungssystemen sollte eine Beschreibung 
der von dem Wirtschaftsteilnehmer durchgeführten Maßnahmen zur Gewährleistung 
desselben Umweltschutzniveaus als Nachweis akzeptiert werden, wenn der 
betreffende Wirtschaftsteilnehmer keinen Zugang zu derartigen Umweltmanagement-
Registrierungssystemen oder keine Möglichkeit hat, sich fristgerecht registrieren zu 
lassen. 

(37) Aufträge sollten auf der Grundlage objektiver Kriterien vergeben werden, die die 
Einhaltung der Grundsätze der Transparenz, der Nichtdiskriminierung und der 
Gleichbehandlung gewährleisten. Diese Kriterien sollten garantieren, dass die 
Angebote unter den Bedingungen eines effektiven Wettbewerbs bewertet werden, 
auch wenn die öffentlichen Auftraggeber qualitativ hochwertige Bauleistungen, 
Lieferungen und Dienstleistungen verlangen, die optimal auf ihre Bedürfnisse 
zugeschnitten sind, beispielsweise wenn die festgelegten Zuschlagskriterien auf 
Faktoren abstellen, die mit dem Produktionsprozess verbunden sind. Folglich sollte es 
öffentlichen Auftraggebern gestattet sein, als Zuschlagskriterium entweder das 
„wirtschaftlich günstigste Angebot“ oder den „niedrigsten Preis“ zu bestimmen, wobei 
es ihnen in letzterem Fall freistehen sollte, angemessene Qualitätsstandards in Form 
von technischen Spezifikationen oder von Bedingungen für die Auftragsausführung 
festzulegen. 

(38) Entscheiden sich öffentliche Auftraggeber dafür, dem wirtschaftlich günstigsten 
Angebot den Zuschlag zu erteilen, müssen sie die Zuschlagskriterien bestimmen, 
anhand deren sie die Angebote bewerten werden, um das Angebot mit dem besten 
Preis-Leistungs-Verhältnis zu ermitteln. Die Festlegung dieser Kriterien hängt vom 
Auftragsgegenstand ab, da sie es ermöglichen müssen, das Leistungsniveau jedes 
einzelnen Angebots im Lichte des Auftragsgegenstands, wie er in den technischen 
Spezifikationen definiert wird, zu beurteilen und das Preis-Leistungs-Verhältnis für 
jedes Angebot zu bestimmen. Die festgelegten Zuschlagskriterien sollten dem 
öffentlichen Auftraggeber im Übrigen keine unbegrenzte Wahlfreiheit einräumen und 
sollten einen wirksamen Wettbewerb ermöglichen und mit Anforderungen verknüpft 
werden, die eine effektive Überprüfung der von den Bietern beigebrachten 
Informationen erlauben. 

(39) Es ist außerordentlich wichtig, das Potenzial der öffentlichen Auftragsvergabe in 
vollem Umfang für die Verwirklichtung der Ziele der Strategie „Europa 2020“ für 
nachhaltiges Wachstum zu mobilisieren. Angesichts der zwischen einzelnen Sektoren 
und einzelnen Märkten bestehenden großen Unterschiede wäre es jedoch nicht 
sinnvoll, allgemein verbindliche Anforderungen an eine umweltfreundliche, soziale 
und innovative Beschaffung zu definieren. Der Unionsgesetzgeber hat bereits 
verbindliche Beschaffungsanforderungen zur Erreichung spezifischer Ziele in den 
Sektoren Straßenfahrzeuge (Richtlinie 2009/33/EG des Europäischen Parlaments und 
des Rates vom 23. April 2009 über die Förderung sauberer und energieeffizienter 
Straßenfahrzeuge20) und Bürogeräte (Verordnung (EG) Nr. 106/2008 des 
Europäischen Parlaments und des Rates vom 15. Januar 2008 über ein 
gemeinschaftliches Kennzeichnungsprogramm für Strom sparende Bürogeräte21) 
festgelegt. Im Übrigen wurden bei der Festlegung gemeinsamer Methoden für die 

                                                 
20 ABl. L 120 vom 15.5.2009, S. 5. 
21 ABl. L 39 vom 13.2.2008, S. 1. 
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Lebenszykluskostenrechnung erhebliche Fortschritte gemacht. Es erscheint daher 
angezeigt, diesen Weg weiterzuverfolgen und es der sektorspezifischen Rechtsetzung 
zu überlassen, in Abhängigkeit von der spezifischen Politik und den spezifischen 
Rahmenbedingungen im betreffenden Sektor verbindliche Ziele zu definieren, und die 
Entwicklung und Anwendung europäischer Konzepte für die 
Lebenszykluskostenrechnung zu fördern, um die Nutzung der öffentlichen 
Auftragsvergabe zur Erzielung nachhaltigen Wachstums zu untermauern. 

(40) Die sektorspezifischen Maßnahmen müssen ergänzt werden durch eine Anpassung der 
Vergaberichtlinien, durch die die öffentlichen Auftraggeber in die Lage versetzt 
werden, im Rahmen ihrer Beschaffungsstrategien die Ziele der Strategie 
„Europa 2020“ zu verfolgen. Es sollte somit klargestellt werden, dass die öffentlichen 
Auftraggeber das wirtschaftlich günstigste Angebot und den niedrigsten Preis unter 
Zugrundelegung einer Lebenszykluskostenrechnung bestimmen können, 
vorausgesetzt, dass die anzuwendende Methode auf objektive und 
nichtdiskriminierende Weise festgelegt wird und für alle interessierten Parteien 
zugänglich ist. Bei der Lebenszykluskostenrechnung werden sämtliche über den 
gesamten Lebenszyklus von Bauleistungen, Lieferungen oder Dienstleistungen 
anfallenden Kosten, und zwar sowohl interne Kosten (wie Kosten für Entwicklung, 
Produktion, Nutzung, Wartung und Entsorgung) als auch externe Kosten, 
berücksichtigt, soweit sie monetarisierbar und kontrollierbar sind. Es sollten 
gemeinsame Methoden auf der Ebene der Union für die Berechnung der 
Lebenszykluskosten für bestimmte Kategorien von Lieferungen oder Dienstleistungen 
entwickelt werden; wann immer eine solche Methode entwickelt wird, sollte ihre 
Anwendung verbindlich vorgeschrieben werden. 

(41) Darüber hinaus sollte es den öffentlichen Auftraggebern gestattet sein, in den 
technischen Spezifikationen und in den Zuschlagskriterien auf einen spezifischen 
Produktionsprozess, eine spezifische Art und Weise der Erbringung von 
Dienstleistungen oder einen spezifischen Prozess in einer anderen Lebenszyklusphase 
eines Produkts oder einer Dienstleistung Bezug zu nehmen, sofern diese einen 
unmittelbaren Bezug zum Gegensatnd des öffentlichen Auftrags aufweisen. Im 
Hinblick auf eine stärkere Berücksichtigung sozialer Belange bei der öffentlichen 
Auftragsvergabe kann es den Beschaffern ferner gestattet werden, im Rahmen des 
Zuschlagskriteriums des wirtschaftlich günstigsten Angebots Aspekte einzubeziehen, 
die die Arbeitsbedingungen der unmittelbar am Produktionsprozess oder an der 
Leistungserbringung beteiligten Personen betreffen. Derartige Aspekte dürfen sich 
ausschließlich auf den Gesundheitsschutz der am Produktionsprozess beteiligten 
Mitarbeiter oder die Förderung der sozialen Integration – einschließlich 
Barrierefreiheit für Menschen mit Behinderungen – von für die Ausführung des 
Auftrags eingesetzten Angehörigen benachteiligter oder sozial schwacher 
Personengruppen beziehen. Zuschlagskriterien, die auf derartige Aspekte abstellen, 
sollten in jedem Fall auf Merkmale beschränkt bleiben, die unmittelbare 
Auswirkungen auf die Mitarbeiter in ihrer Arbeitsumgebung haben. Sie sollten im 
Einklang mit der Richtlinie 96/71/EG des Europäischen Parlaments und des Rates 
vom 16. Dezember 1996 über die Entsendung von Arbeitnehmern im Rahmen der 
Erbringung von Dienstleistungen22 und in einer Weise angewandt werden, die 
Wirtschaftsteilnehmer aus anderen Mitgliedstaaten oder Drittländern, die Partei des 

                                                 
22 ABl. L 18 vom, 21.1.1997, S. 1. 
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Beschaffungsübereinkommens oder der Freihandelsabkommen sind, denen die Union 
beigetreten ist, weder unmittelbar noch mittelbar diskriminiert. Bei 
Dienstleistungsaufträgen und Aufträgen, die die Planung von Bauleistungen umfassen, 
sollte es öffentlichen Auftraggebern ferner gestattet sein, Organisation, Qualifikation 
und Erfahrung der Mitarbeiter, die für die Ausführung des betreffenden Auftrags 
eingesetzt werden, als Zuschlagskriterium zugrunde zu legen, da es sich hier um einen 
Faktor handelt, der sich auf die Qualität der Auftragsausführung und damit auf den 
wirtschaftlichen Wert des Angebots auswirkt. 

(42) Angebote, deren Preis im Verhältnis zu den angebotenen Bauleistungen, Lieferungen 
oder Dienstleistungen ungewöhnlich niedrig erscheint, können auf technisch, 
wirtschaftlich oder rechtlich fragwürdigen Annahmen oder Praktiken basieren. Um 
etwaige Probleme während der Auftragsausführung zu vermeiden, sollten öffentliche 
Auftraggeber verpflichtet werden, eine Erläuterung des angesetzten Preises zu 
verlangen, wenn ein Angebot erheblich unter den von anderen Bietern verlangten 
Preisen liegt. Kann der Bieter keine hinreichende Begründung geben, sollte der 
öffentliche Auftraggeber berechtigt sein, das Angebot abzulehnen. Eine Ablehnung 
sollte obligatorisch sein in Fällen, in denen der öffentliche Auftraggeber festgestellt 
hat, dass die angegebenen ungewöhnlich niedrigen Preise aus der Nichtbeachtung 
verbindlicher sozial-, arbeits- oder umweltrechtlicher Vorschriften der Union oder 
internationaler arbeitsrechtlicher Vorschriften resultieren. 

(43) Die Bedingungen für die Auftragsausführung sind mit dieser Richtlinie vereinbar, 
wenn sie nicht unmittelbar oder mittelbar eine Diskriminierung nach sich ziehen, wenn 
sie mit dem Auftragsgegenstand zusammenhängen und wenn sie in der 
Auftragsbekanntmachung, der als Aufruf zum Wettbewerb dienenden Vorinformation 
oder den Auftragsunterlagen genannt werden. Sie können insbesondere dem Ziel 
dienen, die berufliche Ausbildung auf den Baustellen sowie die Beschäftigung von 
Personen zu fördern, deren Eingliederung besondere Schwierigkeiten bereitet, die 
Arbeitslosigkeit zu bekämpfen oder die Umwelt zu schützen. Unter anderem können 
beispielsweise für den Zeitraum der Auftragsausführung geltende Anforderungen 
genannt werden bezüglich der Einstellung von Langzeitarbeitslosen oder der 
Durchführung von Schulungsmaßnahmen für Arbeitslose oder Jugendliche, der 
weitgehenden Einhaltung grundlegender Übereinkommen der Internationalen 
Arbeitsorganisation (IAO) – auch wenn diese nicht in innerstaatliches Recht umgesetzt 
wurden – oder der Beschäftigung einer höheren Zahl von Menschen mit 
Behinderungen als nach nationalem Recht vorgeschrieben. 

(44) Die in Bezug auf Arbeitsbedingungen und Arbeitssicherheit auf nationaler und auf 
Unionsebene geltenden Gesetze, Regelungen und Kollektivverträge sind während der 
Ausführung eines öffentlichen Auftrags anwendbar, vorausgesetzt, dass die 
betreffenden Vorschriften und ihre Anwendung mit dem Unionsrecht vereinbar sind. 
Für grenzüberschreitende Situationen, in denen Arbeitnehmer aus einem Mitgliedstaat 
Dienstleistungen in einem anderen Mitgliedstaat zum Zwecke der Ausführung eines 
öffentlichen Auftrags erbringen, legt die Richtlinie 96/71/EG des Europäischen 
Parlaments und des Rates vom 16. Dezember 1996 über die Entsendung von 
Arbeitnehmern im Rahmen der Erbringung von Dienstleistungen23 die 
Mindestbedingungen fest, die im Aufnahmeland in Bezug auf die entsandten 
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Arbeitnehmer einzuhalten sind. Enthält das nationale Recht entsprechende 
Bestimmungen, so kann die Nichteinhaltung dieser Verpflichtungen als schwere 
Verfehlung des betreffenden Wirtschaftsteilnehmers betrachtet werden, die dessen 
Ausschluss vom Verfahren zur Vergabe eines öffentlichen Auftrags zur Folge haben 
kann. 

(45) Es ist erforderlich, die Bedingungen zu klären, unter denen Änderungen eines Auftrags 
während des Ausführungszeitraums ein neues Vergabeverfahren erfordern; dabei ist 
der einschlägigen Rechtsprechung des Gerichtshofs der Europäischen Union 
Rechnung zu tragen. Ein neues Vergabeverfahren ist erforderlich bei wesentlichen 
Änderungen des ursprünglichen Auftrags, insbesondere des Umfangs und der 
inhaltlichen Ausgestaltung der gegenseitigen Rechte und Pflichten der Parteien, 
einschließlich der Zuweisung der Rechte des geistigen Eigentums. Derartige 
Änderungen sind Ausdruck der Absicht der Parteien, wesentliche Bedingungen des 
bestreffenden Auftrags neu zu verhandeln. Dies ist insbesondere dann der Fall, wenn 
die geänderten Bedingungen, hätten sie bereits für das ursprüngliche Verfahren 
gegolten, dessen Ergebnis beeinflusst hätten. 

(46) Öffentliche Auftraggeber können sich mit externen Rahmenbedingungen konfrontiert 
sehen, die sie zum Zeitpunkt der Zuschlagserteilung nicht absehen konnten. In einem 
solchen Fall ist ein gewisses Maß an Flexibilität erforderlich, um den Auftrag an diese 
Gegebenheiten anzupassen, ohne ein neues Vergabeverfahren einleiten zu müssen. Der 
Begriff „unvorhersehbare Umstände“ bezeichnet Umstände, die auch bei einer nach 
vernünftigem Ermessen sorgfältigen Vorbereitung der ursprünglichen 
Zuschlagserteilung durch den öffentlichen Auftraggeber unter Berücksichtigung der 
diesem zur Verfügung stehenden Mittel, der Art und Merkmale des spezifischen 
Projekts, der bewährten Praxis im betreffenden Bereich und der Notwendigkeit, ein 
angemessenes Verhältnis zwischen den bei der Vorbereitung der Zuschlagserteilung 
eingesetzten Mitteln und dem absehbaren Nutzen zu gewährleisten, nicht hätten 
vorausgesagt werden können. Dies kann jedoch nicht für Fälle gelten, in denen sich 
mit einer Änderung das Wesen des gesamten Auftrags verändert – indem 
beispielsweise die zu beschaffenden Bauleistungen, Lieferungen oder Dienstleistungen 
durch andersartige Leistungen ersetzt werden oder indem sich die Art der Beschaffung 
grundlegend ändert –, da in einer derartigen Situation ein hypothetischer Einfluss auf 
das Ergebnis unterstellt werden kann. 

(47) Im Einklang mit den Grundsätzen der Gleichbehandlung und Transparenz sollte der 
erfolgreiche Bieter nicht durch einen anderen Wirtschaftsteilnehmer ersetzt werden, 
ohne dass der Auftrag erneut ausgeschrieben wird. Die Organisation des erfolgreichen 
Bieters, der den Auftrag ausführt, kann jedoch während des Zeitraums der 
Auftragsausführung Gegenstand gewisser struktureller Veränderungen – wie etwa 
einer rein internen Reorganisation, einer Fusion, einer Übernahme oder einer 
Insolvenz – sein. Derartige strukturelle Veränderungen sollten nicht automatisch neue 
Vergabeverfahren für sämtliche vom betreffenden Unternehmen ausgeführten 
öffentlichen Aufträge erfordern. 

(48) Öffentliche Auftraggeber sollten über die Möglichkeit verfügen, im einzelnen Vertrag 
in Form von Überprüfungsklauseln Vertragsänderungen vorzusehen, doch sollten 
derartige Klauseln ihnen keinen unbegrenzten Ermessensspielraum einräumen. Daher 
sollte in dieser Richtlinie festgelegt werden, inwieweit im ursprünglichen Vertrag die 
Möglichkeit von Änderungen vorgesehen werden kann. 
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(49) Wie die Bewertung gezeigt hat, werden Umsetzung und Funktionieren der 
Vergabevorschriften von den Mitgliedstaaten nicht konsequent und systematisch 
überwacht. Die korrekte Durchführung der in den einschlägigen Richtlinien 
enthaltenen Bestimmungen wird dadurch in Frage gestellt; dies ist eine der 
Hauptursachen von Kosten und Rechtsunsicherheit. Einige Mitgliedstaaten haben eine 
zentrale nationale Stelle benannt, die für Fragen der öffentlichen Auftragsvergabe 
zuständig ist, allerdings bestehen zwischen den Mitgliedstaaten erhebliche 
Unterschiede, was die diesen Stellen übertragenen Aufgaben betrifft. Klarere, 
kohärentere und zuverlässigere Überwachungs- und Kontrollmechanismen würden zu 
einer besseren Kenntnis des Funktionierens der Vergabevorschriften führen, 
Unternehmen und öffentlichen Auftraggebern mehr Rechtssicherheit bieten und zur 
Schaffung gleicher Wettbewerbsbedingungen beitragen. Solche Mechanismen könnten 
als Instrumente für die Aufdeckung und frühzeitige Lösung von Problemen, 
insbesondere mit Blick auf von der Union kofinanzierte Projekte, und für die 
Ermittlung struktureller Defizite dienen. Vor allem ist es dringend erforderlich, diese 
Mechanismen zu koordinieren, um eine kohärente Anwendung, Kontrolle und 
Überwachung der öffentlichen Vergabepolitik sowie eine systematische Bewertung 
der Ergebnisse der Vergabepolitik in der Union zu gewährleisten. 

(50) Die Mitgliedstaaten sollten eine einzige nationale Behörde benennen, die für 
Überwachung, Umsetzung und Kontrolle der öffentlichen Auftragsvergabe zuständig 
ist. Diese zentrale Stelle sollte rechtzeitig und aus erster Hand informiert werden, 
insbesondere über Probleme, die die Durchführung des öffentlichen Vergaberechts 
betreffen. Sie sollte in der Lage sein, unmittelbare Rückmeldung zum Funktionieren 
der Politik sowie zu potenziellen Schwächen der nationalen Rechtsvorschriften und 
Praktiken zu geben, und zur raschen Lösungsfindung beitragen. Mit Blick auf die 
wirksame Bekämpfung von Korruption und Betrug sollten diese zentrale Stelle wie 
auch die allgemeine Öffentlichkeit über die Möglichkeit verfügen, den Wortlaut der 
Verträge über die Vergabe von Aufträgen zu prüfen. Aufträge mit hohem Wert sollten 
daher der Aufssichtsstelle übermittelt werden, wobei für interessierte Parteien die 
Möglichkeit des Zugangs zu diesen Dokumenten bestehen sollte, soweit dadurch keine 
berechtigten öffentlichen oder privaten Interessen beeinträchtigt werden. 

(51) Nicht alle öffentlichen Auftraggeber verfügen intern über das erforderliche 
Fachwissen für die Abwicklung wirtschaftlich oder technisch komplexer Aufträge. 
Vor diesem Hintergrund wäre eine geeignete professionelle Unterstützung eine 
sinnvolle Ergänzung der Überwachungs- und Kontrolltätigkeiten. Zum einen kann das 
angestrebte Ziel durch Instrumente zum Wissensaustausch (Wissenszentren) erreicht 
werden, die die öffentlichen Auftraggeber fachlich unterstützen; zum anderen sollten 
Unternehmen, nicht zuletzt KMU, administrative Unterstützung erhalten, vor allem 
wenn sie an grenzüberschreitenden Vergabeverfahren teilnehmen. 

(52) Überwachungs-, Aufsichts- und Unterstützungsstrukturen oder –mechanismen 
bestehen bereits auf nationaler Ebene und können selbstverständlich genutzt werden, 
um Überwachung, Durchführung und Kontrolle der öffentlichen Auftragsvergabe 
sicherzustellen und öffentlichen Auftraggebern und Wirtschaftsteilnehmern die 
erforderliche Unterstützung zuteil werden zu lassen. 

(53) Soll die Kohärenz von Beratung und Praxis innerhalb der einzelnen Mitgliedstaaten 
wie auch unionsweit gewährleistet werden, ist eine effektive Zusammenarbeit 
erforderlich. Die für Überwachung, Umsetzung, Kontrolle und fachliche 
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Unterstützung benannten Stellen sollten in der Lage sein, Informationen 
auszutauschen und zusammenzuarbeiten; des Weiteren sollte die von den 
Mitgliedstaaten jeweils benannte nationale Behörde als Hauptkontaktstelle für die 
Kommunikation mit den Dienststellen der Kommission zum Zwecke der 
Datensammlung, des Informationsaustauschs und der Überwachung der Durchführung 
des Vergaberechts der Union fungieren. 

(54) Zur Anpassung an rasche technische, wirtschaftliche und rechtliche Entwicklungen 
sollte der Kommission gemäß Artikel 290 des Vertrags über die Arbeitsweise der 
Europäischen Union die Befugnis übertragen werden, Rechtsakte zu verschiedenen 
nicht wesentlichen Elementen dieser Richtlinie zu erlassen. Da es internationale 
Übereinkommen einzuhalten gilt, sollte die Kommission ermächtigt werden, die den 
Methoden zur Berechnung der Schwellenwerte zugrunde liegenden technischen 
Verfahren zu ändern, die Schwellenwerte selbst in regelmäßigen Abständen zu 
überprüfen und die Anhänge V und XI entsprechend anzupassen. Die Listen der 
zentralen Regierungsbehörden sind Änderungen unterworfen, die sich aus 
administrativen Veränderungen auf nationaler Ebene ergeben; solche Veränderungen 
sind der Kommission mitzuteilen. Diese sollte ermächtigt sein, Anhang I entsprechend 
anzupassen. Bezugnahmen auf die CPV-Nomenklatur können rechtlichen Änderungen 
auf EU-Ebene unterworfen sein; diesen Änderungen ist im Text dieser Richtlinie 
Rechnung zu tragen. Die technischen Einzelheiten und Merkmale der Vorrichtungen 
für eine elektronische Entgegennahme sollten mit den technologischen Entwicklungen 
und dem Bedarf der Verwaltung Schritt halten. Auch ist es erforderlich, die 
Kommission zu ermächtigen, unter Berücksichtigung der technologischen 
Entwicklungen und des Bedarfs der Verwaltung verbindliche technische Standards für 
die elektronische Kommunikation vorzugeben, um die Interoperabilität der 
technischen Formate, Prozesse und Mitteilungssysteme bei Vergabeverfahren 
sicherzustellen, die mithilfe elektronischer Kommunikationsmittel abgewickelt 
werden. Der Inhalt des Europäischen Passes für die Auftragsvergabe sollte dem Bedarf 
der Verwaltung und den rechtlichen Änderungen sowohl auf nationaler als auch auf 
EU-Ebene Rechnung tragen. Das Verzeichnis der Rechtsakte der Union zur 
Festlegung gemeinsamer Methoden für die Berechnung der Lebenszykluskosten sollte 
rasch angepasst und um sektorale Maßnahmen erweitert werden. Um diesem Bedarf 
zu entsprechen, sollte der Kommission die Befugnis übertragen werden, das 
Verzeichnis der einschlägigen Rechtsvorschriften, einschließlich LZK-Methoden, auf 
dem aktuellen Stand zu halten. 

(55) Besonders wichtig ist, dass die Kommission bei ihren vorbereitenden Arbeiten – auch 
auf Expertenebene – angemessene Konsultationen durchführt. Bei der Vorbereitung 
und Ausarbeitung delegierter Rechtsakte sollte die Kommission dafür sorgen, dass 
relevante Dokumente dem Europäischen Parlament und dem Rat zeitgleich, rechtzeitig 
und ordnungsgemäß übermittelt werden. 

(56) Zur Gewährleistung einheitlicher Bedingungen für die Durchführung dieser Richtlinie 
mit Blick auf die Erstellung der Standardformulare für die Veröffentlichung von 
Bekanntmachungen, des Standardformulars für den Europäischen Pass für die 
Auftragsvergabe sowie der gemeinsamen Vorlage, die von den Aufsichtsstellen für die 
Ausarbeitung des Durchführungs- und Statistikberichts zu verwenden ist, sollten der 
Kommission entsprechende Durchführungsbefugnisse übertragen werden. Diese 
Befugnisse sollten gemäß der Verordnung (EU) Nr. 182/2011 des Europäischen 
Parlaments und des Rates vom 16. Februar 2011 zur Festlegung der allgemeinen 
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Regeln und Grundsätze, nach denen die Mitgliedstaaten die Wahrnehmung der 
Durchführungsbefugnisse durch die Kommission kontrollieren24, ausgeübt werden. 
Die Durchführungsrechtsakte, die sich weder finanziell noch in Bezug auf Art und 
Umfang der aus dieser Richtlinie erwachsenden Verpflichtungen auswirken, sollten im 
Wege des Beratungsverfahrens verabschiedet werden. Diese Rechtsakte erfüllen einen 
rein administrativen Zweck und dienen dazu, die Anwendung der in dieser Richtlinie 
niedergelegten Vorschriften zu vereinfachen. 

(57) Da das Ziel dieser Richtlinie, nämlich die Koordinierung der für bestimmte öffentliche 
Vergabeverfahren geltenden Rechts- und Verwaltungsvorschriften der Mitgliedstaaten, 
von den Mitgliedstaaten nicht ausreichend verwirklicht werden kann und daher besser 
auf Unionsebene zu verwirklichen ist, kann die Union im Einklang mit dem in 
Artikel 5 des Vertrags über die Europäische Union niedergelegten 
Subsidiaritätsprinzip tätig werden. Entsprechend dem in demselben Artikel genannten 
Grundsatz der Verhältnismäßigkeit geht diese Richtlinie nicht über das für die 
Erreichung dieses Ziels erforderliche Maß hinaus. 

(58) Die Richtlinie 2004/18/EG sollte daher aufgehoben werden. 

(59) Gemäß der Gemeinsamen Politischen Erklärung der Mitgliedstaaten und der 
Kommission zu erläuternden Dokumenten vom [Datum] haben sich die 
Mitgliedstaaten verpflichtet, in begründeten Fällen zusätzlich zur Mitteilung ihrer 
Umsetzungsmaßnahmen ein oder mehrere Dokumente zu übermitteln, in dem bzw. 
denen der Zusammenhang zwischen den Bestandteilen einer Richtlinie und den 
entsprechenden Teilen innerstaatlicher Umsetzungsinstrumente erläutert wird. In 
Bezug auf diese Richtlinie hält der Gesetzgeber die Übermittlung derartiger 
Dokumente für gerechtfertigt – 

HABEN FOLGENDE RICHTLINIE ERLASSEN: 

TITEL I: Anwendungsbereich, Begriffsbestimmungen und allgemeine Grundsätze 

KAPITEL I: Anwendungsbereich und Begriffsbestimmungen 

ABSCHNITT 1: Gegenstand und Begriffsbestimmungen 

Artikel 1: Gegenstand 

Artikel 2: Begriffsbestimmungen 

Artikel 3: Vergabe gemischter öffentlicher Aufträge 

ABSCHNITT 2: Schwellenwerte 

Artikel 4: Schwellenwerte  

Artikel 5: Methoden zur Berechnung des geschätzten Auftragswerts 

Artikel 6: Neufestsetzung der Schwellenwerte 
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TITEL I 
ANWENDUNGSBEREICH, 

BEGRIFFSBESTIMMUNGEN UND ALLGEMEINE 
GRUNDSÄTZE 

KAPITEL I 
Anwendungsbereich und Begriffsbestimmungen 

ABSCHNITT 1 
GEGENSTAND UND BEGRIFFSBESTIMMUNGEN 

Artikel 1 
Gegenstand und Anwendungsbereich 

1. Mit dieser Richtlinie werden die Regeln für die Verfahren öffentlicher Auftraggeber 
bei der Vergabe öffentlicher Aufträge und der Durchführung von Wettbewerben 
festgelegt, deren geschätzter Wert nicht unter den in Artikel 4 genannten 
Schwellenwerten liegt. 

2. Auftragsvergabe im Sinne dieser Richtlinie bezeichnet die Beschaffung oder andere 
Formen des Erwerbs von Bauleistungen, Lieferungen oder Dienstleistungen durch 
einen oder mehrere öffentliche Auftraggeber von Wirtschaftsteilnehmern, die von 
diesen öffentlichen Auftraggebern ausgewählt werden, unabhängig davon, ob diese 
Bauleistungen, Lieferungen oder Dienstleistungen für einen öffentlichen Zweck 
bestimmt sind. 

Die Gesamtheit der Bauleistungen, Lieferungen und/ oder Dienstleistungen – auch 
wenn sie im Rahmen verschiedener Aufträge beschafft werden – stellt eine einzige 
Auftragsvergabe im Sinne dieser Richtlinie dar, sofern die Aufträge Teil eines 
einzigen Projekts sind. 

Artikel 2 
Begriffsbestimmungen 

Für die Zwecke dieser Richtlinie bezeichnet der Ausdruck 

(1) „öffentliche Auftraggeber“ staatliche, regionale oder lokale Behörden, Einrichtungen 
des öffentlichen Rechts sowie Verbände/Zusammenschlüsse, die aus einer oder 
mehreren solcher Behörden oder einer oder mehreren solcher Einrichtungen des 
öffentlichen Rechts bestehen; 

(2) „zentrale Regierungsbehörden“ diejenigen öffentlichen Auftraggeber, die in 
Anhang I aufgeführt werden, und, soweit auf innerstaatlicher Ebene Berichtigungen 
oder Änderungen vorgenommen wurden, die Stellen, die in ihre Nachfolge treten; 
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(3) „subzentrale öffentliche Auftraggeber“ alle öffentlichen Auftraggeber, die keine in 
Anhang I genannten zentralen Regierungsbehörden sind; 

(4) „regionale Behörden“ sämtliche Behörden der Verwaltungseinheiten, die 
unter NUTS 1 und 2 im Sinne der Verordnung (EG) Nr. 1059/2003 des Europäischen 
Parlaments und des Rates25 fallen; 

(5) „lokale Behörden“ sämtliche Behörden der Verwaltungseinheiten, die unter NUTS 3 
fallen, sowie kleinere Verwaltungseinheiten im Sinne der Verordnung (EG) 
Nr. 1059/2003; 

(6) „Einrichtungen des öffentlichen Rechts“ Einrichtungen mit sämtlichen der folgenden 
Merkmale: 

(a) sie wurden zur Erfüllung im Allgemeininteresse liegender Aufgaben nicht 
gewerblicher Art gegründet oder haben diesen spezifischen Zweck; arbeitet ein 
Organ unter marktüblichen Bedingungen, ist gewinnorientiert und trägt die mit 
der Ausübung seiner Tätigkeit einhergehenden Verluste, ist es nicht darauf 
ausgerichtet, im Allgemeininteresse liegende Aufgaben nicht gewerblicher Art 
zu erfüllen; 

(b) sie besitzen Rechtspersönlichkeit; 

(c) sie werden überwiegend vom Staat, von regionalen oder lokalen Behörden oder 
von anderen Einrichtungen des öffentlichen Rechts finanziert oder unterstehen 
hinsichtlich ihrer Leitung der Aufsicht dieser Einrichtungen, oder sie haben ein 
Verwaltungs-, Leitungs- bzw. Aufsichtsorgan, das mehrheitlich aus 
Mitgliedern besteht, die vom Staat, von regionalen oder lokalen Behörden oder 
von anderen Einrichtungen des öffentlichen Rechts eingesetzt worden sind. 

(7) „öffentliche Aufträge“ zwischen einem oder mehreren Wirtschaftsteilnehmern und 
einem oder mehreren öffentlichen Auftraggebern schriftlich geschlossene 
entgeltliche Verträge über die Ausführung von Bauleistungen, die Lieferung von 
Produkten oder die Erbringung von Dienstleistungen im Sinne dieser Richtlinie; 

(8) „öffentliche Bauaufträge“ öffentliche Aufträge mit einem der folgenden Ziele: 

(a) Ausführung oder sowohl die Planung als auch die Ausführung von 
Bauleistungen im Zusammenhang mit einer der in Anhang II genannten 
Tätigkeiten; 

(b) Ausführung oder sowohl die Planung als auch die Ausführung eines 
Bauvorhabens; 

(c) Ausführung eines Bauvorhabens - gleichgültig mit welchen Mitteln – gemäß 
den vom öffentlichen Auftraggeber, der einen entscheidenden Einfluss auf die 
Art und die Planung des Vorhabens hat, genannten Erfordernissen; 
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(9) ein „Bauwerk“ das Ergebnis einer Gesamtheit von Hoch- oder Tiefbauarbeiten, das 
ausreichend ist, um eine wirtschaftliche oder technische Funktion zu erfüllen; 

(10) „öffentliche Lieferaufträge“ öffentliche Aufträge mit dem Ziel der Beschaffung, des 
Leasings, der Miete, der Pacht oder des Mietkaufs, mit oder ohne Kaufoption, von 
Produkten. Ein öffentlicher Lieferauftrag kann als Nebenarbeiten Verlege- und 
Installationsarbeiten umfassen; 

(11) „öffentliche Dienstleistungsaufträge“ öffentliche Aufträge über die Erbringung von 
Dienstleistungen, bei denen es sich nicht um die unter Nummer 8 genannten 
Dienstleistungen handelt; 

(12) „Wirtschaftsteilnehmer“ eine natürliche oder juristische Person, öffentliche 
Einrichtung oder Gruppe solcher Personen und/oder Einrichtungen, die auf dem 
Markt die Ausführung von Bauleistungen, die Errichtung von Bauwerken, die 
Lieferung von Produkten bzw. die Erbringung von Dienstleistungen anbietet; 

(13) „Bieter“ einen Wirtschaftsteilnehmer, der ein Angebot vorgelegt hat; 

(14) „Bewerber“ einen Wirtschaftsteilnehmer, der sich um eine Aufforderung zur 
Teilnahme an einem nichtoffenen Verfahren, einem Verhandlungsverfahren oder 
einem Verhandlungsverfahren ohne vorherige Bekanntmachung, einem 
wettbewerblichen Dialog oder einer Innovationspartnerschaft beworben hat oder eine 
solche Aufforderung erhalten hat; 

(15) „Auftragsunterlagen“ sämtliche Unterlagen, die vom öffentlichen Auftraggeber 
erstellt werden oder auf die er sich bezieht, um Bestandteile der Auftragsvergabe 
oder des Verfahrens zu beschreiben oder festzulegen; dazu zählen die 
Bekanntmachung, die Vorinformationen, sofern sie als Aufruf zum Wettbewerb 
dienen, die technischen Spezifikationen, die Beschreibung, die vorgeschlagenen 
Auftragsbedingungen, Formate für die Darstellung von Unterlagen seitens der 
Bewerber und Bieter, Informationen über allgemeingültige Verpflichtungen sowie 
sonstige zusätzliche Unterlagen; 

(16) „zentrale Beschaffungstätigkeiten“ in einer der folgenden Formen auf 
kontinuierlicher Basis durchgeführte Tätigkeiten: 

(a) Erwerb von Lieferungen und/oder Dienstleistungen für öffentliche 
Auftraggeber; 

(b) Vergabe öffentlicher Aufträge oder Abschluss von Rahmenvereinbarungen 
über Bauleistungen, Lieferungen oder Dienstleistungen für öffentliche 
Auftraggeber; 

(17) „Nebenbeschaffungstätigkeiten“ Tätigkeiten zur Unterstützung von 
Beschaffungstätigkeiten, insbesondere in einer der folgenden Formen: 

(a) Bereitstellung technischer Infrastruktur, die es öffentlichen Auftraggebern 
ermöglicht, öffentliche Aufträge zu vergeben oder Rahmenvereinbarungen 
über Bauleistungen, Lieferungen oder Dienstleistungen abzuschließen; 
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(b) Beratung zur Ausführung oder Planung von Verfahren zur Vergabe 
öffentlicher Aufträge, oder 

(c) Vorbereitung und Verwaltung von Verfahren zur Vergabe öffentlicher 
Aufträge im Namen und für Rechnung des betreffenden öffentlichen 
Auftraggebers; 

(18) „zentrale Beschaffungsstelle“ einen öffentlichen Auftraggeber, der zentrale 
Beschaffungstätigkeiten und eventuell Nebenbeschaffungstätigkeiten ausübt; 

(19) „Beschaffungsdienstleister“ eine öffentliche oder privatrechtliche Stelle, die auf dem 
Markt Nebenbeschaffungstätigkeiten anbietet; 

(20) „schriftlich“ jeden aus Wörtern oder Ziffern bestehenden Ausdruck, der gelesen, 
reproduziert und anschließend mitgeteilt werden kann, einschließlich anhand 
elektronischer Mittel übertragener und gespeicherter Informationen; 

(21) „elektronische Mittel“ elektronische Geräte für die Verarbeitung (einschließlich 
digitaler Kompression) und Speicherung von Daten, die über Kabel, per Funk, mit 
optischen Verfahren oder mit anderen elektromagnetischen Verfahren übertragen, 
weitergeleitet und empfangen werden; 

(22) „Lebenszyklus“ bezeichnet alle aufeinander folgenden und/oder miteinander 
verbundenen Stadien, einschließlich der Produktion, des Transports, der Nutzung 
und Wartung, während der Lebensdauer eines Produkts bzw. der Dauer einer 
Bauarbeit oder einer Dienstleistung, angefangen von der Rohmaterialbeschaffung 
oder Erzeugung von Ressourcen bis hin zu Entsorgung, Aufräumarbeiten und 
Beendigung;. 

(23) „Wettbewerbe“ Verfahren, die dazu dienen, dem öffentlichen Auftraggeber 
insbesondere auf den Gebieten der Raumplanung, der Stadtplanung, der Architektur 
und des Bauwesens oder der Datenverarbeitung einen Plan oder eine Planung zu 
verschaffen, deren Auswahl durch ein Preisgericht aufgrund vergleichender 
Beurteilung mit oder ohne Vergabe von Preisen erfolgt. 

Artikel 3 
Vergabe gemischter öffentlicher Aufträge 

1. Aufträge, die die Vergabe von zwei oder mehreren Arten öffentlicher Aufträge zum 
Gegenstand haben (Bauleistungen, Lieferungen oder Dienstleistungen), werden 
gemäß der Bestimmungen für die Art von Beschaffungen vergeben, deren 
Hauptgegenstand der besagte Auftrag ist. 

Im Falle gemischter Aufträge, die aus Dienstleistungen im Sinne von Titel III 
Kapitel I und anderen Dienstleistungen oder aus Dienstleistungen und Lieferungen 
bestehen, wird der Hauptgegenstand durch einen Vergleich der Werte der jeweiligen 
Dienstleistungen oder Lieferungen bestimmt. 
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2. Im Falle von Aufträgen, die eine von dieser Richtlinie erfasste Beschaffung sowie 
eine nicht von ihr bzw. von der Richtlinie [Ersatz der Richtlinie 2004/17/EG] oder 
von der Richtlinie 2009/81/EG26 erfasste Beschaffung oder andere nicht erfasste 
Bestandteile zum Gegenstand haben, wird der Teil des Auftrags, der eine von dieser 
Richtlinie erfasste Beschaffung darstellt, gemäß ihren Bestimmungen vergeben. 

Im Falle gemischter Aufträge, die Elemente von öffentlichen Aufträgen und von 
Konzessionen enthalten, wird der Teil des Auftrags, der einen unter diese Richtlinie 
fallenden öffentlichen Auftrag darstellt, gemäß den Bestimmungen dieser Richtlinie 
vergeben.  

Sind die einzelnen Teile des besagten Auftrags objektiv nicht trennbar, wird die 
Anwendbarkeit dieser Richtlinie anhand des Hauptauftragsgegenstands ermittelt. 

ABSCHNITT 2 
SCHWELLENWERTE 

Artikel 4 
Schwellenwerte 

Diese Richtlinie gilt für Aufträge, deren geschätzter Wert ohne Mehrwertsteuer (MwSt.) die 
folgenden Schwellenwerte nicht unterschreitet: 

(a) 5 000 000 EUR bei öffentlichen Bauaufträgen; 

(b) 130 000 EUR bei öffentlichen Liefer- und Dienstleistungsaufträgen, die von 
zentralen Regierungsbehörden vergeben werden, und bei von diesen Behörden 
ausgerichteten Wettbewerben; bei öffentlichen Lieferaufträgen, die von öffentlichen 
Auftraggebern im Verteidigungsbereich vergeben werden, gilt dieser Schwellenwert 
nur für Aufträge über Produkte, die in Anhang III aufgeführt sind; 

(c) 200 000 EUR bei öffentlichen Liefer- und Dienstleistungsaufträgen, die von 
subzentralen öffentlichen Auftraggebern vergeben werden, und bei von diesen 
Behörden ausgerichteten Wettbewerben; 

(d) 500 000 EUR für öffentliche Aufträge betreffend soziale und andere besondere 
Dienstleistungen im Sinne von Anhang XVI. 

Artikel 5 
Methoden zur Berechnung des geschätzten Auftragswerts 

1. Grundlage für die Berechnung des geschätzten Auftragswerts ist der vom 
öffentlichen Auftraggeber geschätzte zahlbare Betrag ohne MwSt., einschließlich 
aller Optionen und etwaigen Verlängerungen des Auftrags. 
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Wenn der öffentliche Auftraggeber Prämien oder Zahlungen an Bewerber oder 
Bieter vorsieht, hat er diese bei der Berechnung des geschätzten Auftragswerts zu 
berücksichtigen. 

2. Die Wahl der Methode zur Berechnung des geschätzten Auftragswerts darf nicht in 
der Absicht erfolgen, die Anwendung dieser Richtlinie zu umgehen. Eine einzelne 
Auftragsvergabe darf daher nicht so unterteilt werden, dass sie nicht in den 
Anwendungsbereich der Richtlinie fällt, es sei denn, es liegen objektive Gründe 
dafür vor. 

3. Die Schätzung gilt zum Zeitpunkt der Absendung des Aufrufs zum Wettbewerb oder, 
falls eine solche Bekanntmachung nicht vorgesehen ist, zum Zeitpunkt der Einleitung 
des Vergabeverfahrens durch den öffentlichen Auftraggeber; dabei sind insbesondere 
die wesentlichen Merkmale der beabsichtigten Auftragsvergabe zu definieren. 

4. Der zu berücksichtigende Wert einer Rahmenvereinbarung oder eines dynamischen 
Beschaffungssystems ist gleich dem geschätzten Gesamtwert ohne MwSt. aller für 
die gesamte Laufzeit der Rahmenvereinbarung oder des dynamischen 
Beschaffungssystems geplanten Aufträge. 

5. Im Falle von Innovationspartnerschaften entspricht der zu berücksichtigende Wert 
dem geschätzten Höchstwert ohne MwSt. der Forschungs- und 
Entwicklungstätigkeiten, die während sämtlicher Phasen der geplanten Partnerschaft 
stattfinden sollen, sowie der Lieferungen, Dienstleistungen oder Bauleistungen, die 
zu entwickeln und am Ende der geplanten Partnerschaft zu beschaffen sind. 

6. Bei der Berechnung des geschätzten Auftragswerts von öffentlichen Bauaufträgen 
wird außer den Kosten der Bauleistungen auch der geschätzte Gesamtwert der vom 
öffentlichen Auftraggeber dem Auftragnehmer zur Verfügung gestellten Lieferungen 
und Dienstleistungen berücksichtigt, sofern diese für die Ausführung der Bauarbeiten 
erforderlich sind. 

7. Kann ein Bauvorhaben oder die beabsichtigte Beschaffung von Dienstleistungen zu 
Aufträgen führen, die gleichzeitig in mehreren Losen vergeben werden, so ist der 
geschätzte Gesamtwert aller dieser Lose zugrunde zu legen. 

Erreicht oder übersteigt der aggregierte Wert der Lose den in Artikel 4 genannten 
Schwellenwert, so gilt die Richtlinie für die Vergabe jedes Loses. 

8. Kann ein Vorhaben zum Zweck des Erwerbs gleichartiger Lieferungen zu Aufträgen 
führen, die gleichzeitig in mehreren Losen vergeben werden, so wird bei der 
Anwendung von Artikel 4 Buchstaben b und c der geschätzte Gesamtwert aller 
dieser Lose berücksichtigt. 

Erreicht oder übersteigt der aggregierte Wert der Lose den in Artikel 4 genannten 
Schwellenwert, so gilt die Richtlinie für die Vergabe jedes Loses. 

9. Öffentliche Auftraggeber können bei der Vergabe einzelner Lose von den 
Bestimmungen dieser Richtlinie abweichen, wenn der geschätzte Gesamtwert des 
betreffenden Loses ohne MwSt. bei Lieferungen oder Dienstleistungen unter 
80 000 EUR und bei Bauleistungen unter 1 000 000 EUR liegt. Allerdings darf der 
Gesamtwert der in Abweichung von dieser Richtlinie vergebenen Lose 20 % des 
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aggregierten Werts sämtlicher Lose, in die das Bauvorhaben, der vorgesehene 
Erwerb vergleichbarer Lieferungen oder die vorgesehene Beschaffung von 
Dienstleistungen unterteilt wurde, nicht überschreiten. 

10. Bei regelmäßig wiederkehrenden öffentlichen Liefer- oder Dienstleistungsaufträgen, 
die innerhalb eines bestimmten Zeitraums verlängert werden sollen, wird der 
geschätzte Auftragswert wie folgt berechnet: 

(a) entweder auf der Basis des tatsächlichen Gesamtwerts entsprechender 
aufeinander folgender Aufträge aus den vorangegangenen zwölf Monaten oder 
dem vorangegangenen Haushaltsjahr; dabei sind voraussichtliche Änderungen 
bei Menge oder Wert während der auf den ursprünglichen Auftrag folgenden 
zwölf Monate nach Möglichkeit zu berücksichtigen; 

(b) oder auf der Basis des geschätzten Gesamtwerts aufeinander folgender 
Aufträge, die während der auf die erste Lieferung folgenden zwölf Monate 
bzw. während des Haushaltsjahres, soweit dieses länger als zwölf Monate ist, 
vergeben werden. 

11. Bei öffentlichen Lieferaufträgen für Leasing, Miete, Pacht oder Mietkauf von 
Produkten wird der geschätzte Auftragswert wie folgt berechnet: 

(a) bei zeitlich begrenzten öffentlichen Aufträgen mit höchstens zwölf Monaten 
Laufzeit auf der Basis des geschätzten Gesamtwerts für die Laufzeit des 
Auftrags oder, bei einer Laufzeit von mehr als zwölf Monaten, auf der Basis 
des Gesamtwerts einschließlich des geschätzten Restwerts; 

(b) bei öffentlichen Aufträgen mit unbestimmter Laufzeit oder bei Aufträgen, 
deren Laufzeit nicht bestimmt werden kann, auf der Basis des Monatswerts, 
multipliziert mit 48. 

12. Bei öffentlichen Dienstleistungsaufträgen erfolgt die Berechnung des geschätzten 
Auftragswerts gegebenenfalls wie folgt: 

(a) bei Versicherungsleistungen: auf der Basis der zahlbaren Prämie und anderer 
Entgelte; 

(b) bei Bank- und anderen Finanzdienstleistungen: auf der Basis der Gebühren, 
Provisionen und Zinsen sowie sonstiger Entgelte; 

(c) bei Aufträgen über Planungsarbeiten: auf der Basis der Gebühren, Provisionen 
sowie sonstiger Entgelte; 

13. Bei öffentlichen Dienstleistungsaufträgen, bei denen kein Gesamtpreis angegeben ist, 
ist die Berechnungsgrundlage für den geschätzten Auftragswert 

(a) bei zeitlich begrenzten Aufträgen mit einer Laufzeit von bis zu 48 Monaten: 
der Gesamtwert während der gesamten Laufzeit des Auftrags; 

(b) bei Verträgen mit unbestimmter Laufzeit oder mit einer Laufzeit von mehr als 
48 Monaten: auf der Basis des Monatswerts multipliziert mit 48. 
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Artikel 6 
Neufestsetzung der Schwellenwerte 

1. Die Kommission überprüft die in Artikel 4 Buchstaben a, b und c genannten 
Schwellenwerte alle zwei Jahre ab dem 30. Juni 2014 auf Übereinstimmung mit dem 
Übereinkommen über das öffentliche Beschaffungswesen und legt sie 
erforderlichenfalls neu fest.  

In Übereinstimmung mit der im Übereinkommen über das öffentliche 
Beschaffungswesen genannten Berechnungsmethode berechnet die Kommission den 
Wert dieser Schwellenwerte anhand des durchschnittlichen Tageskurses des Euro, 
ausgedrückt in Sonderziehungsrechten (SZR), während der 24 Monate, die am 
letzten Augusttag enden, der der Neufestsetzung zum 1. Januar vorausgeht. Der so 
neu festgesetzte Schwellenwert wird, sofern erforderlich, auf volle Tausend Euro 
abgerundet, um die Einhaltung der geltenden Schwellenwerte zu gewährleisten, die 
in dem Übereinkommen vorgesehen sind und in SZR ausgedrückt werden. 

2. Bei der Durchführung der Neufestsetzung gemäß Absatz 1 dieses Artikels legt die 
Kommission zudem Folgendes neu fest: 

(a) den in Artikel 12 Absatz 1 Buchstabe a genannten Schwellenwert durch 
Anpassung an den neu festgesetzten Schwellenwert für öffentliche 
Bauaufträge; 

(b) den in Artikel 12 Absatz 1 Buchstabe b genannten Schwellenwert durch 
Anpassung an den neu festgesetzten Schwellenwert für von subzentralen 
öffentlichen Auftraggebern vergebene öffentliche Dienstleistungsaufträge; 

3. Die Kommission legt ab dem 1. Januar 2014 alle zwei Jahre den Wert der in 
Artikel 4 Buchstaben a, b und c genannten und gemäß Absatz 1 dieses Artikels neu 
festgesetzten Schwellenwerte in den nationalen Währungen der Mitgliedstaaten fest, 
die nicht an der Währungsunion teilnehmen.  

Gleichzeitig legt die Kommission den Wert des in Artikel 4 Buchstabe d genannten 
Schwellenwerts in den nationalen Währungen der Mitgliedstaaten fest, die nicht an 
der Währungsunion teilnehmen. 

In Übereinstimmung mit der im Übereinkommen über das öffentliche 
Beschaffungswesen dargelegten Berechnungsmethode wird ein solcher Wert im 
Hinblick auf den anwendbaren Schwellenwert in Euro anhand des durchschnittlichen 
Tageskurses dieser Währungen in den 24 Monaten, die am letzten Augusttag enden, 
der der Neufestsetzung zum 1. Januar vorausgeht, berechnet. 

4. Die in Absatz 1 genannten neu festgesetzten Schwellenwerte und ihr in Absatz 3 
genannter Gegenwert in den nationalen Währungen der Mitgliedstaaten werden von 
der Kommission im Amtsblatt der Europäischen Union zu Beginn des Monats 
November, der auf die Neufestsetzung folgt, veröffentlicht. 

5. Der Kommission wird die Befugnis übertragen, delegierte Rechtsakte gemäß 
Artikel 89 zu erlassen, um die in Absatz 1 Unterabsatz 2 genannte Methode an jede 
Änderung der im Übereinkommen über das öffentliche Beschaffungswesen 
vorgesehenen Methode anzupassen und so die in Artikel 4 Buchstaben a, b und c 
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genannten Schwellenwerte neu festzusetzen und die Schwellenwerte gemäß Absatz 3 
in den nationalen Währungen der Mitgliedstaaten festzulegen, die nicht an der 
Währungsunion teilnehmen.. 

Auch wird sie befugt, delegierte Rechtsakte nach Artikel 89 zu erlassen, um die in 
Artikel 4 Buchstaben a, b und c genannten Schwellenwerte gemäß Absatz 1 dieses 
Artikels neu festzusetzen. Darüber hinaus wird sie befugt, delegierte Rechtsakte nach 
Artikel 89 zu erlassen, um die in Artikel 12 Absatz 1 Buchstaben a und b genannten 
Schwellenwerte gemäß Absatz 2 dieses Artikels neu festzusetzen. 

6. Sollte eine Neufestsetzung der in Artikel 4 Buchstaben a, b und c genannten 
Schwellenwerte und der in Artikel 12 Absatz 1 Buchstaben a und b genannten 
Schwellenwerte erforderlich werden und sollten zeitliche Zwänge den Rückgriff auf 
das in Artikel 89 genannte Verfahren verhindern, so dass vordringliche Gründe 
vorliegen, wird das Verfahren gemäß Artikel 90 auf gemäß Absatz 5 Unterabsatz 2 
dieses Artikels erlassene delegierte Rechtsakte angewandt. 

ABSCHNITT 3 
AUSSCHLÜSSE 

Artikel 7 
Aufträge im Bereich der Wasser-, Energie- und Verkehrsversorgung sowie der Postdienste 

Diese Richtlinie gilt weder für öffentliche Aufträge und Wettbewerbe, die gemäß [der 
Richtlinie, die die Richtlinie 2004/17/EG ersetzt] von öffentlichen Auftraggebern vergeben 
bzw. ausgerichtet werden, die eine oder mehrere Tätigkeiten gemäß Artikel [5 bis 11] der 
genannten Richtlinie ausüben, und die der Durchführung dieser Tätigkeiten dienen, noch für 
öffentliche Aufträge, die gemäß [Artikel 15, 20 und 27] der genannten Richtlinie nicht in 
ihren Geltungsbereich fallen. 

Artikel 8 
Besondere Ausschlüsse im Telekommunikationsbereich 

Die vorliegende Richtlinie gilt nicht für öffentliche Aufträge und Wettbewerbe, die 
hauptsächlich den Zweck haben, dem öffentlichen Auftraggeber die Bereitstellung oder den 
Betrieb öffentlicher elektronischer Kommunikationsnetze oder die Bereitstellung eines oder 
mehrerer elektronischer Kommunikationsdienste für die Öffentlichkeit zu ermöglichen. 

Für die Zwecke dieses Artikels bezeichnet der Ausdruck 

(a) „öffentliches Kommunikationsnetz“ ein elektronisches Kommunikationsnetz, das 
ganz oder überwiegend für die Erbringung elektronischer dem Publikum zur 
Verfügung stehender Kommunikationsdienstleistungen genutzt wird, die den 
Informationstransfer zwischen den Netzabschlusspunkten unterstützen; 

(b) „elektronisches Kommunikationsnetz“ Übertragungssysteme und gegebenenfalls 
Vermittlungs- und Leitwegeinrichtungen sowie anderweitige Ressourcen, 
einschließlich Netzelemente, die nicht aktiv sind, die die Übertragung von Signalen 
über Kabel, Funk, optische oder andere elektromagnetische Einrichtungen 
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ermöglichen, einschließlich Satellitennetze, feste (leitungs- und paketvermittelte, 
einschließlich Internet) und mobile terrestrische Netze, Stromleitungssysteme, soweit 
sie zur Signalübertragung genutzt werden, Netze für Hör- und Fernsehfunk sowie 
Kabelfernsehnetze, unabhängig von der Art der übertragenen Informationen; 

(c) „Netzabschlusspunkt“ (NAP) die Gesamtheit der physischen Verbindungen und 
technischen Zugangsspezifikationen, die Teil des öffentlichen 
Telekommunikationsnetzes sind und für den Zugang zu diesem Netz und zur 
effizienten Kommunikation mittels dieses Netzes erforderlich sind; in Netzen, in 
denen eine Vermittlung oder Leitwegbestimmung erfolgt, wird der NAP anhand 
einer bestimmten Netzadresse bezeichnet, die mit der Nummer oder dem Namen 
eines Teilnehmers verknüpft sein kann; 

(d) „elektronische Kommunikationsdienste“ gewöhnlich gegen Entgelt erbrachte 
Dienste, die ganz oder überwiegend in der Übertragung von Signalen über 
elektronische Kommunikationsnetze bestehen, einschließlich Telekommunikations- 
und Übertragungsdienste in Rundfunknetzen, jedoch ausgenommen Dienste, die 
Inhalte über elektronische Kommunikationsnetze und -dienste anbieten oder eine 
redaktionelle Kontrolle über sie ausüben; nicht dazu gehören Dienste der 
Informationsgesellschaft im Sinne von Artikel 1 der Richtlinie 98/34/EG, die nicht 
ganz oder überwiegend in der Übertragung von Signalen über elektronische 
Kommunikationsnetze bestehen; 

Artikel 9 
Nach internationalen Regeln vergebene Aufträge und ausgerichtete Wettbewerbe 

Diese Richtlinie gilt nicht für öffentliche Aufträge und Wettbewerbe, die der öffentliche 
Auftraggeber gemäß Vergabeverfahren vergeben oder ausrichten muss, die nicht Gegenstand 
dieser Richtlinie sind und auf einer der folgenden Grundlagen durchgeführt werden: 

(a) aus einer im Einklang mit dem AEUV geschlossenen internationalen Übereinkunft 
zwischen einem Mitgliedstaat und einem oder mehreren Drittländern über 
Bauarbeiten, Lieferungen oder Dienstleistungen für ein von den Unterzeichnerstaaten 
gemeinsam zu verwirklichendes oder zu nutzendes Projekt; 

(b) gemäß einer internationalen Übereinkunft im Zusammenhang mit der Stationierung 
von Truppen, die die Unternehmen eines Mitgliedstaats oder eines Drittstaats betrifft; 

(c) gemäß dem besonderen Verfahren einer internationalen Organisation; 

(d) bei vollständiger Finanzierung öffentlicher Aufträge und Wettbewerbe durch eine 
internationale Organisation oder eine internationalen Finanzierungseinrichtung 
gemäß deren Verfahrensregeln; im Falle einer erheblichen Kofinanzierung 
öffentlicher Aufträge und Wettbewerbe durch eine internationale Organisation oder 
eine internationale Finanzierungseinrichtung einigen sich die Parteien auf die 
anwendbaren Vergabeverfahren, die mit dem AEUV im Einklang stehen müssen. 

Jede in Unterabsatz 1 Buchstabe a genannte Übereinkunft wird der Kommission mitgeteilt, 
die hierzu den in Artikel 91 genannten Beratenden Ausschuss für das öffentliche 
Auftragswesen anhören kann. 
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Artikel 10 
Besondere Ausschlüsse für Dienstleistungsaufträge 

Diese Richtlinie findet keine Anwendung auf öffentliche Dienstleistungsaufträge, die 
Folgendes zum Gegenstand haben: 

(a) den Erwerb oder die Miete von Grundstücken oder vorhandenen Gebäuden oder 
anderem unbeweglichen Vermögen oder über Rechte daran, ungeachtet der 
Finanzmodalitäten; jedoch fallen Finanzdienstleistungsverträge jeder Form, die 
gleichzeitig, vor oder nach dem Kauf- oder Mietvertrag abgeschlossen werden, unter 
diese Richtlinie; 

(b) von audiovisuellen Mediendienstleistern erteilte Aufträge über den Erwerb, die 
Entwicklung, Produktion oder Koproduktion von Programm-Material, das zur 
Ausstrahlung bestimmt ist, sowie Aufträge über Ausstrahlungszeit, die an 
audiovisuelle Mediendienstleister vergeben werden; 

(c) Schiedsgerichts- und Schlichtungsdienstleistungen; 

(d) Finanzdienstleistungen im Zusammenhang mit der Ausgabe, dem Verkauf, dem 
Ankauf oder der Übertragung von Wertpapieren oder anderen Finanzinstrumenten im 
Sinne der Richtlinie 2004/39/EG des Europäischen Parlaments und des Rates27 sowie 
Dienstleistungen der Zentralbanken und mit der Europäischen 
Finanzstabilisierungsfazilität durchgeführte Transaktionen;  

(e) Arbeitsverträge; 

(f) öffentliche Personenverkehrsdienste auf Schiene oder per Untergrundbahn. 

Audiovisuelle Mediendienstleistungen im Sinne von Unterabsatz 1 Buchstabe b umfassen 
sämtliche Übertragungs- und Verbreitungsformen mittels elektronischer Netze jeglicher Art. 

Artikel 11 
Beziehungen zwischen öffentlichen Stellen 

1. Ein von einem öffentlichen Auftraggeber an eine andere juristische Person 
vergebener Auftrag fällt nicht in den Anwendungsbereich dieser Richtlinie, wenn 
sämtliche der nachfolgend genannten Bedingungen erfüllt sind: 

(a) der öffentliche Auftraggeber übt über die betreffende juristische Person eine 
Kontrolle aus, die der gleichkommt, die er über seine eigenen Dienststellen 
ausübt; 

(b) mindestens 90 % der Tätigkeiten der juristischen Person werden für den die 
Kontrolle ausübenden öffentlichen Auftraggeber oder für andere von diesem 
kontrollierte juristische Personen ausgeführt; 

(c) es besteht keine private Beteiligung an der kontrollierten juristischen Person. 

                                                 
27 ABl. L 145 vom 30. 4. 2004, S. 1.  
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Bei einem öffentlichen Auftraggeber wird davon ausgegangen, dass er über die 
betreffende juristische Person eine Kontrolle ausübt, die der gleichkommt, die er im 
Sinne von Unterabsatz 1 Buchstabe a über seine eigenen Dienststellen ausübt, wenn 
er einen maßgeblichen Einfluss sowohl auf die strategischen Ziele als auch auf die 
wesentlichen Entscheidungen der kontrollierten juristischen Person hat. 

2. Absatz 1 gilt auch, wenn ein kontrolliertes Unternehmen, bei dem es sich um einen 
öffentlichen Auftraggeber handelt, einen Auftrag an sein kontrollierendes 
Unternehmen oder eine andere von demselben Auftraggeber kontrollierte juristische 
Person vergibt, sofern keine private Beteiligung an der juristischen Person besteht, 
die den öffentlichen Auftrag erhalten soll. 

3. Ein öffentlicher Auftraggeber, der keine Kontrolle über eine juristische Person im 
Sinne von Absatz 1 ausübt, kann einen öffentlichen Auftrag auch ohne Anwendung 
dieser Richtlinie an eine von ihm zusammen mit anderen öffentlichen Auftraggebern 
kontrollierte juristische Person vergeben, wenn die folgenden Bedingungen erfüllt 
sind: 

(a) die öffentlichen Auftraggeber üben gemeinsam über die betreffende juristische 
Person eine Kontrolle aus, die der gleichkommt, die sie über ihre eigenen 
Dienststellen ausüben; 

(b) mindestens 90 % der Tätigkeiten der juristischen Person werden für die die 
Kontrolle ausübenden öffentlichen Auftraggeber oder andere von denselben 
öffentlichen Auftraggebern kontrollierten juristischen Personen getätigt; 

(c) es besteht keine private Beteiligung an der kontrollierten juristischen Person. 

Für die Zwecke von Buchstabe a wird davon ausgegangen, dass öffentliche 
Auftraggeber gemeinsam eine juristische Person kontrollieren, wenn sämtliche der 
nachfolgend genannten Bedingungen erfüllt sind: 

(a) die Beschlussfassungsgremien der kontrollierten juristischen Person setzen sich 
aus Vertretern sämtlicher beteiligter öffentlicher Auftraggeber zusammen; 

(b) diese öffentlichen Auftraggeber können folglich gemeinsam einen 
entscheidenden Einfluss auf die strategischen Ziele und wesentlichen 
Entscheidungen der kontrollierten juristischen Person ausüben; 

(c) die kontrollierte juristische Person verfolgt keine Interessen, die sich von mit 
ihr zusammen arbeitenden öffentlichen Behörden unterscheiden; 

(d) die kontrollierte juristische Person erwirtschaftet keine anderen Einnahmen als 
diejenigen, die sich aus der Rückzahlung der tatsächlich entstandenen Kosten 
im Zusammenhang mit den von den öffentlichen Auftraggebern vergebenen 
Aufträgen ergeben. 

4. Eine zwischen zwei oder mehreren öffentlichen Auftraggebern geschlossene 
Vereinbarung ist nicht als öffentlicher Auftrag im Sinne von Artikel 2 Absatz 6 
dieser Richtlinie anzusehen, wenn sämtliche der nachfolgend genannten 
Bedingungen erfüllt sind: 
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(a) die Vereinbarung begründet eine echte Zusammenarbeit zwischen den 
beteiligten öffentlichen Auftraggebern mit dem Ziel, ihre öffentlichen 
Aufgaben gemeinsam wahrzunehmen, und umfasst wechselseitige Rechte und 
Pflichten der Parteien; 

(b) die Vereinbarung wird nur durch Überlegungen im Zusammenhang mit dem 
öffentlichen Interesse bestimmt; 

(c) die beteiligten öffentlichen Auftraggeber üben, gemessen am Umsatz, nicht 
mehr als 10 % ihrer Tätigkeiten, die im Zusammenhang mit der Vereinbarung 
relevant sind, auf dem offenen Markt aus; 

(d) die Vereinbarung betrifft keine anderen Finanztransfers zwischen den 
beteiligten öffentlichen Auftraggebern als jene, die die Rückzahlung der 
tatsächlichen Kosten der Bauarbeiten, Dienstleistungen oder Lieferungen 
betreffen; 

(e) es besteht keine private Beteiligung an den involvierten öffentlichen 
Auftraggebern. 

5. Die Tatsache, dass keine private Beteiligung im Sinne der Absätze 1 bis 4 vorhanden 
ist, wird zum Zeitpunkt der Auftragsvergabe oder des Abschlusses der Vereinbarung 
überprüft. 

Die in den Absätzen 1 bis vorgesehenen Ausschlüsse finden ab dem Zeitpunkt des 
Eingehens einer privaten Beteiligung keine Anwendung mehr, so dass laufende 
Aufträge für den Wettbewerb im Rahmen der üblichen Vergabeverfahren geöffnet 
werden müssen. 

ABSCHNITT 4 
BESONDERE SACHVERHALTE 

Artikel 12 
Von öffentlichen Auftraggebern subventionierte Aufträge 

Die Bestimmungen dieser Richtlinie finden auf die Vergabe folgender Aufträge Anwendung: 

(a) Bauaufträge, die zu mehr als 50 % von öffentlichen Auftraggebern direkt 
subventioniert werden und deren geschätzter Wert ohne MwSt. mindestens 
5 000 000 EUR beträgt, sofern diese Aufträge eine der folgenden Tätigkeiten 
umfassen: 

i) Tiefbauarbeiten im Sinne des Anhangs II; 

ii) Bauarbeiten für die Errichtung von Krankenhäusern, Sport-, Erholungs- und 
Freizeitanlagen, Schulen und Hochschulen sowie Verwaltungsgebäuden; 

(b) Dienstleistungsaufträge, die zu mehr als 50 % von öffentlichen Auftraggebern direkt 
subventioniert werden und deren geschätzter Wert ohne MwSt. mindestens 200 000 
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EUR beträgt, wenn diese Aufträge mit einem Bauauftrag im Sinne des Buchstabens a 
verbunden sind. 

Die öffentlichen Auftraggeber, die die im ersten Unterabsatz Buchstaben a und b genannten 
Subventionen gewähren, tragen für die Einhaltung dieser Richtlinie Sorge, wenn die 
subventionierten Aufträge nicht von ihnen selbst oder im Namen und für Rechnung anderer 
Stellen vergeben werden. 

Artikel 13 
Forschung und Entwicklung 

1. Diese Richtlinie gilt für öffentliche Dienstleistungsaufträge auf dem Gebiet der 
Forschung und Entwicklung mit den CPV-Referenznummern 73000000-2 bis 
73436000-7, mit Ausnahme von 73200000-4, 73210000-7 und 73220000-0, 
vorausgesetzt, dass beide nachfolgend genannten Bedingungen erfüllt sind: 

(a) die Ergebnisse stehen ausschließlich dem öffentlichen Auftraggeber zu und 
sind für seinen Gebrauch bei der Ausübung seiner eigenen Tätigkeit bestimmt; 

(b) die Dienstleistung wird vollständig durch den öffentlichen Auftraggeber 
vergütet. 

Diese Richtlinie gilt nicht für öffentliche Dienstleistungsaufträge auf dem Gebiet der 
Forschung und Entwicklung mit den CPV-Referenznummern 73000000-2 bis 
73436000-7, mit Ausnahme von 73200000-4, 73210000-7 und 73220000-0, wenn 
eine der in Unterabsatz 1 Buchstabe a oder b genannten Bedingungen nicht erfüllt ist. 

2. Die Kommission wird befugt, gemäß Artikel 89 delegierte Rechtsakte im Hinblick 
auf die in diesem Artikel genannten CPV-Referenznummern zu erlassen, wenn 
Änderungen in der CPV-Nomenklatur in diese Richtlinie aufzunehmen sind und sie 
keine Änderung des Anwendungsbereichs dieser Richtlinie bewirken. 

Artikel 14 
Verteidigung und Sicherheit 

1. Diese Richtlinie gilt – vorbehaltlich des Artikels 346 AEUV – für die Vergabe 
öffentlicher Aufträge und Wettbewerbe in den Bereichen Verteidigung und 
Sicherheit, mit Ausnahme der folgenden Aufträge: 

(a) Aufträge, die in den Anwendungsbereich der Richtlinie 2009/81/EG fallen; 

(b) Aufträge, auf die die Richtlinie 2009/81/EG nach deren Artikeln 8, 12 und 13 
nicht anwendbar ist. 

2. Diese Richtlinie gilt nicht für andere als die in Absatz 1 genannten öffentlichen 
Aufträge und Wettbewerbe, wenn der Schutz wesentlicher Sicherheitsinteressen 
eines Mitgliedstaats im Rahmen eines Vergabeverfahrens im Sinne dieser Richtlinie 
nicht gewährleistet werden kann. 
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KAPITEL II 
Allgemeine Vorschriften 

Artikel 15 
Grundsätze der Auftragsvergabe  

Die öffentlichen Auftraggeber behandeln alle Wirtschaftsteilnehmer in gleicher und 
nichtdiskriminierender Weise und handeln transparent und verhältnismäßig.  

Das Vergabeverfahren darf nicht mit der Zielsetzung konzipiert werden, es vom 
Anwendungsbereich dieser Richtlinie auszunehmen oder den Wettbewerb künstlich 
einzuschränken. 

Artikel 16 
Wirtschaftsteilnehmer 

1. Wirtschaftsteilnehmer, die gemäß den Rechtsvorschriften des Mitgliedstaats, in dem 
sie niedergelassen sind, zur Erbringung der betreffenden Leistung berechtigt sind, 
dürfen nicht allein deshalb zurückgewiesen werden, weil sie gemäß den 
Rechtsvorschriften des Mitgliedstaats, in dem der Auftrag vergeben wird, eine 
natürliche oder juristische Person sein müssten. 

Bei öffentlichen Dienstleistungs- und Bauaufträgen sowie bei öffentlichen 
Lieferaufträgen, die zusätzlich Dienstleistungen oder Verlege- und 
Installationsarbeiten umfassen, können juristische Personen jedoch verpflichtet 
werden, in ihrem Angebot oder ihrem Antrag auf Teilnahme die Namen und die 
beruflichen Qualifikationen der Personen anzugeben, die für die Erbringung der 
betreffenden Leistung verantwortlich sein sollen. 

2. Angebote oder Teilnahmeanträge können auch von Gruppen von 
Wirtschaftsteilnehmern eingereicht werden. Öffentliche Auftraggeber legen keine 
spezifischen Bedingungen für die Teilnahme solcher Gruppen an Vergabeverfahren 
fest, die einzelnen Kandidaten nicht vorgeschrieben sind. Die öffentlichen 
Auftraggeber können nicht verlangen, dass nur Gruppen von Wirtschaftsteilnehmern, 
die eine bestimmte Rechtsform haben, ein Angebot oder einen Antrag auf Teilnahme 
einreichen. 

Die öffentlichen Auftraggeber können besondere Bedingungen für die Ausführung 
eines Auftrags seitens einer Gruppe festlegen, sofern diese Bedingungen durch 
objektive Gründe gerechtfertigt werden und angemessen sind. Insbesondere kann 
von einer Gruppe verlangt werden, dass sie eine bestimmte Rechtsform annimmt, 
wenn ihr der Zuschlag erteilt worden ist, sofern dies für die zufriedenstellende 
Durchführung des Auftrags erforderlich ist. 
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Artikel 17 
Vorbehaltene Aufträge 

Die Mitgliedstaaten können im Rahmen der öffentlichen Auftragsvergabe für geschützte 
Beschäftigungsverhältnisse vorsehen, dass nur geschützte Werkstätten und 
Wirtschaftsteilnehmer, deren Hauptziel die soziale und berufliche Integration Behinderter 
oder die Ausführung solcher Aufträge im Rahmen geschützter Beschäftigungsprogramme ist, 
an den Verfahren zur Vergabe öffentlicher Aufträge teilnehmen oder solche Aufträge 
ausführen dürfen, sofern mehr als 30 % der Arbeitnehmer, Wirtschaftsteilnehmer oder der 
Programmteilnehmer Behinderte sind.  

Diese Bestimmung wird im Aufruf zum Wettbewerb angegeben. 

Artikel 18 
Vertraulichkeit 

1. Unbeschadet der Bestimmungen dieser Richtlinie oder des nationalen Rechts 
betreffend den Zugang zu Informationen und unbeschadet der Verpflichtungen zur 
Bekanntmachung vergebener Aufträge und der Unterrichtung der Bewerber und 
Bieter gemäß den Artikeln 48 und 53 dieser Richtlinie gibt ein öffentlicher 
Auftraggeber keine ihm von den Wirtschaftsteilnehmern übermittelten und von 
diesen als vertraulich eingestuften Informationen weiter, wozu insbesondere 
technische und handelsbezogene Geschäftsgeheimnisse sowie die vertraulichen 
Aspekte der Angebote selbst gehören. 

2. Öffentliche Auftraggeber können Wirtschaftsteilnehmern Anforderungen 
vorschreiben, die auf den Schutz der Vertraulichkeit der Informationen abzielen, die 
diese Auftraggeber im Rahmen des Vergabeverfahrens zu veröffentlichen gedenken. 

Artikel 19 
Vorschriften über Mitteilungen 

1. Außer für den Fall, dass die Verwendung elektronischer Mittel gemäß den 
Artikeln 32, 33, 34, Artikel 35 Absatz 4, Artikel 49 Absatz 2 oder Artikel 51 dieser 
Richtlinie obligatorisch vorgeschrieben ist, können die öffentlichen Auftraggeber für 
alle Mitteilungen und für den gesamten Informationsaustausch zwischen folgenden 
Kommunikationsmitteln wählen: 

(a) elektronische Mittel gemäß den Absätzen 3, 4 und 5; 

(b) Post oder Fax;  

(c) Telefon in den in Absatz 6 genannten Fällen und Umständen; 

(d) eine Kombination dieser Mittel. 

Die Mitgliedstaaten können auch in anderen als den in den Artikeln 32, 33 und 34 
sowie in Artikel 35 Absatz 2, Artikel 49 Absatz 2 oder Artikel 51 dieser Richtlinie 
genannten Fällen die Mitgliedstaaten die Verwendung elektronischer 
Kommunikationsmittel verbindlich vorschreiben. 
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2. Die gewählten Kommunikationsmittel müssen allgemein verfügbar sein und dürfen 
nicht dazu führen, dass der Zugang der Wirtschaftsteilnehmer zum 
Auftragsvergabeverfahren eingeschränkt wird. 

Bei allen Mitteilungen, dem Austausch und der Speicherung von Informationen 
müssen die öffentlichen Auftraggeber die Integrität der Daten und die Vertraulichkeit 
der Angebote und der Teilnahmeanträge gewährleisten. Sie überprüfen den Inhalt der 
Angebote und der Teilnahmeanträge erst nach Ablauf der Frist für ihre Einreichung. 

3. Die für die elektronische Übermittlung zu verwendenden Mittel und ihre technischen 
Merkmale dürfen keinen diskriminierenden Charakter haben und müssen allgemein 
zugänglich sowie mit den allgemein verbreiteten Erzeugnissen der Informations- und 
Kommunikationstechnologie kompatibel sein und dürfen den Zugang der 
Wirtschaftsteilnehmer zum Vergabeverfahren nicht einschränken. Die technischen 
Einzelheiten und Merkmale der Vorrichtungen für den elektronischen Empfang, bei 
denen davon ausgegangen wird, dass sie Unterabsatz 1 dieses Absatzes genügen, 
werden in Anhang IV erläutert. 

Die Kommission wird befugt, gemäß Artikel 89 delegierte Rechtsakte im Hinblick 
auf die Änderung der technischen Einzelheiten und Merkmale in Anhang IV zu 
erlassen, wenn es technische Entwicklungen und Verwaltungsgründe gebieten. 

Um die Interoperabilität technischer Formate sowie der Standards für die Verfahren 
und Mitteilungen vor allem auch im grenzübergreifenden Zusammenhang zu 
gewährleisten, wird die Kommission befugt, gemäß Artikel 89 delegierte Rechtsakte 
im Hinblick auf die obligatorische Anwendung technischer Standards zu erlassen; 
dies gilt zumindest hinsichtlich der elektronischen Einreichung von Unterlagen, der 
elektronischen Kataloge und der Mittel für die elektronische Authentifizierung.  

4. Öffentliche Auftraggeber können erforderlichenfalls die Verwendung von 
Instrumenten vorschreiben, die nicht allgemein verfügbar sind, sofern diese einen 
alternativen Zugang bieten. 

In allen nachfolgend genannten Situationen wird davon ausgegangen, dass 
öffentliche Auftraggeber geeignete alternative Zugangsmittel anbieten:  

(a) Sie bieten ab dem Datum der Veröffentlichung der Bekanntmachung gemäß 
Anhang IX oder ab dem Versanddatum der Aufforderung zur 
Interessensbestätigung einen uneingeschränkten und vollständigen Zugang 
anhand elektronischer Mittel zu diesen Instrumenten an; der Text der 
Bekanntmachung oder der Aufforderung zur Interessensbestätigung muss die 
Internet-Adresse, über die diese Instrumente abrufbar sind, enthalten. 

(b) Es wird gewährleistet, dass Bieter, die in einem anderen Mitgliedstaat als der 
öffentliche Auftraggeber niedergelassen sind, Zugang zum Vergabeverfahren 
mittels provisorischer Token haben, die online ohne Zusatzkosten zur 
Verfügung gestellt werden. 

(c) Sie unterstützen einen alternativen Kanal für die elektronische Einreichung von 
Angeboten. 
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5. Für die Vorrichtungen zur elektronischen Übermittlung und für den elektronischen 
Eingang von Angeboten sowie für die Vorrichtungen für den elektronischen Eingang 
der Teilnahmeanträge gelten die folgenden Bestimmungen: 

(a) Die Informationen über die Spezifikationen, die für die elektronische 
Übermittlung der Angebote und Teilnahmeanträge erforderlich sind, 
einschließlich der Verschlüsselung und Zeiterfassung, müssen den 
Interessenten zugänglich sein. 

(b) Die Vorrichtungen, Authentifizierungsmethoden und elektronischen Signaturen 
müssen den Anforderungen von Anhang IV genügen. 

(c) Die öffentlichen Auftraggeber legen das für die elektronischen 
Kommunikationsmittel in den verschiedenen Phasen des jeweiligen 
Vergabeverfahrens erforderlichen Sicherheitsniveau fest. Dieses Niveau muss 
im Verhältnis zu den verbundenen Risiken stehen.  

(d) Für den Fall, dass fortgeschrittene elektronische Signaturen im Sinne der 
Richtlinie 1999/93/EG des Europäischen Parlaments und des Rates28 
erforderlich sind, akzeptieren die öffentlichen Auftraggeber – solange die 
Signatur gültig ist – Signaturen, die sich auf ein qualifiziertes elektronisches 
Zertifikat stützen, das in der Vertrauensliste des Kommissionsbeschlusses 
2009/767/EG29 genannt wird und mit oder ohne sichere 
Signaturerstellungseinheit erstellt wird, sofern die folgenden Bedingungen 
eingehalten werden: 

(a) Sie müssen das geforderte Format der fortgeschrittenen Signatur auf der 
Grundlage der im Beschluss 2011/130/EU30 der Kommission 
festgelegten Formate erstellen und die erforderlichen Maßnahmen 
treffen, um diese Formate technisch bearbeiten zu können.  

(b) Wird ein Angebot mit einem in der Vertrauensliste registriertem 
qualifizierten Zertifikat unterzeichnet, dürfen sie keine zusätzlichen 
Anforderungen festschreiben, die die Bieter an der Verwendung dieser 
Signaturen hindern. 

6. Die nachfolgenden Bestimmungen gelten für die Übermittlung der 
Teilnahmeanträge: 

(a) Anträge auf Teilnahme am Vergabeverfahren können schriftlich oder 
telefonisch gestellt werden. in letzterem Fall sind sie vor Ablauf der Frist für 
den Eingang der Anträge schriftlich zu bestätigen. 

(b) Die öffentlichen Auftraggeber können verlangen, dass per Fax gestellte 
Teilnahmeanträge per Post oder auf elektronischem Wege bestätigt werden, 
sofern dies für das Vorliegen eines gesetzlich gültigen Nachweises erforderlich 
ist.  

                                                 
28 ABl. L 13 vom 19. 1. 2000, S. 12.  
29 ABl. L 274 vom 20. 10. 2009, S. 36. 
30 ABl. L 53 vom 26. 2. 2011, S. 66. 
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Für die Zwecke von Buchstabe b präzisiert der öffentliche Auftraggeber in der 
Auftragsbekanntmachung oder in der Aufforderung zur Interessensbestätigung, dass 
per Fax gestellte Teilnahmeanträge auf dem Postweg oder auf elektronischem Wege 
zu bestätigen sind; auch legt er die Frist für die Übermittlung einer solchen 
Bestätigung fest. 

7. Die Mitgliedstaaten sorgen dafür, dass spätesten zwei Jahre nach dem in Artikel 92 
Absatz 1 genannten Termin sämtliche nach dieser Richtlinie durchgeführten 
Auftragsvergabeverfahren unter Anwendung elektronischer Kommunikationsmittel, 
insbesondere aber der elektronischen Einreichung von Unterlagen, gemäß den 
Anforderungen dieser Richtlinie durchgeführt werden. 

Diese Verpflichtung gilt nicht, wenn der Rückgriff auf elektronische Mittel 
besondere Instrumente oder Dateiformate erfordern würde, die nicht in allen 
Mitgliedstaaten im Sinne von Absatz 3 allgemein verfügbar sind. Es obliegt den 
öffentlichen Auftraggebern, die andere Kommunikationsmittel für die Einreichung 
von Angeboten verwenden, in den Vergabeunterlagen nachzuweisen, dass der 
Rückgriff auf elektronische Mittel aufgrund der speziellen Art der mit den 
Wirtschaftsteilnehmern auszutauschenden Informationen besondere Instrumente oder 
Dateiformate erfordern würde, die nicht in allen Mitgliedstaaten allgemein verfügbar 
sind. 

In den folgenden Fällen wird davon ausgegangen, dass die öffentlichen Auftraggeber 
legitime Gründe haben, keine elektronischen Kommunikationsmittel für das 
Einreichungsverfahren zu verlangen: 

(a) Die Beschreibung der technischen Spezifikationen kann aufgrund der 
besonderen Art der Auftragsvergabe nicht unter Verwendung von 
Dateiformaten geliefert werden, die von allgemein verbreiteten Anwendungen 
unterstützt werden. 

(b) Die Anwendungen, die Dateiformate unterstützen, die sich für die 
Beschreibung der technischen Spezifikationen eignen, sind durch Lizenzen 
geschützt und können vom öffentlichen Auftraggeber nicht für das 
Herunterladen oder einen Fernzugang zur Verfügung gestellt werden. 

(c) Die Anwendungen, die Dateiformate unterstützen, die sich für die 
Beschreibung der technischen Spezifikationen eignen, verwenden 
Dateiformate, die nicht mittels anderer offener oder herunterladbarer 
Anwendungen gehandhabt werden können. 

8. Die öffentlichen Auftraggeber können für die öffentliche Auftragsvergabe 
elektronisch verarbeitete Daten verwenden, um Fehler zu vermeiden, aufzudecken 
und zu berichtigen, die in jeder Phase der Entwicklung angemessener Instrumente 
auftreten können.  

Artikel 20 
Nomenklaturen 

1. Etwaige Verweise auf Nomenklaturen im Zusammenhang mit der öffentlichen 
Auftragsvergabe haben unter Zugrundelegung des „Gemeinsamen Vokabulars für 
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öffentliche Aufträge“ zu erfolgen, das mit der Verordnung (EG) Nr. 2195/200231 
angenommen wurde. 

2. Die Kommission wird befugt, gemäß Artikel 89 delegierte Rechtsakte im Hinblick 
auf die in den Anhängen II und XVI genannten Referenznummern zu erlassen, wenn 
Änderungen in der CPV-Nomenklatur in diese Richtlinie aufzunehmen sind und sie 
keine Änderung des Anwendungsbereichs dieser Richtlinie bewirken. 

Artikel 21 
Interessenkonflikte 

1. Die Mitgliedstaaten erlassen Bestimmungen, um Interessenkonflikte, die sich bei der 
Durchführung von Vergabeverfahren im Sinne dieser Richtlinie ergeben, wirksam zu 
verhindern, zu ermitteln und unmittelbar zu beheben Dies betrifft auch die Planung 
und Vorbereitung des Verfahrens, die Erstellung der Vergabeunterlagen, die 
Auswahl der Bewerber und Bieter sowie den Zuschlag für den Auftrag, um 
Wettbewerbsverzerrungen zu verhindern und die Gleichbehandlung aller Bieter zu 
gewährleisten. 

Der Begriff „Interessenkonflikt“ deckt zumindest alle Situationen ab, in denen die in 
Absatz 2 genannten Kategorien von Personen direkt oder indirekt ein privates 
Interesse am Ergebnis des Vergabeverfahrens haben, von dem man annehmen 
könnte, dass es die unparteiische und objektive Ausführung ihrer Aufgaben 
beeinträchtigt.  

Für die Zwecke dieses Artikels bezeichnet der Ausdruck „private Interessen“ 
sämtliche aus familiären, gefühlsmäßigen, wirtschaftlichen, politischen oder anderen 
Gründen mit den Bewerbern oder Bietern geteilten Interessen, einschließlich 
kollidierender beruflicher Interessen. 

2. Die in Absatz 1 genannten Bestimmungen gelten für Interessenkonflikte, die 
zumindest folgende Kategorien von Personen umfassen: 

(a) Personalmitglieder des öffentlichen Auftraggebers, der 
Beschaffungsdienstleister oder Personalmitglieder anderer Dienstleister, die an 
der Durchführung des Vergabeverfahrens beteiligt sind; 

(b) den Vorsitzenden des öffentlichen Auftraggebers und Mitglieder der 
Beschlussfassungsorgane des Auftraggebers, die – ohne unbedingt an der 
Durchführung des Vergabeverfahrens beteiligt zu sein – doch das Ergebnis 
dieses Verfahrens beeinflussen können. 

3. Die Mitgliedstaaten sorgen insbesondere dafür, dass 

(a) die in Absatz 2 Buchstabe a genannten Personalmitglieder gehalten sind, 
eventuelle Interessenkonflikte in Bezug auf die Bewerber oder Bieter so bald 
wie möglich nach Kenntnisnahme solcher Konflikte offen zu legen, um es dem 
öffentlichen Auftraggeber zu ermöglichen, Abhilfemaßnahmen zu ergreifen;  

                                                 
31 ABl. L 340 vom 16. 12. 2002, S. 1. 
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(b) die Bewerber und Bieter gehalten sind, zu Beginn des Vergabeverfahrens eine 
Erklärung zur Existenz eventuell bestehender privilegierter Beziehungen zu 
den in Absatz 2 Buchstabe b genannten Personen abzugeben, die zu 
Interessenkonflikten dieser Personen führen könnten. Der öffentliche 
Auftraggeber legt in dem nach Artikel 85 zu erstellenden Einzelbericht dar, ob 
ein Bewerber oder Bieter eine Erklärung abgegeben hat. 

Im Falle eines Interessenkonflikts ergreift der öffentliche Auftraggeber angemessene 
Maßnahmen. Dazu zählen die Ablehnung des betreffenden Personalmitglieds als 
Mitarbeiter am jeweiligen Vergabeverfahren oder eine Neuzuweisung der Pflichten 
und Aufgaben an das Personalmitglied. Kann ein Interessenkonflikt nicht 
anderweitig beigelegt werden, wird der Bewerber oder Bieter vom Verfahren 
ausgeschlossen. 

Im Falle privilegierter Beziehungen unterrichtet der öffentliche Auftraggeber 
unmittelbar die in Artikel 84 genannte Aufsichtsbehörde und ergreift angemessene 
Maßnahmen, um einen ungebührlichen Einfluss auf das Vergabeverfahren zu 
vermeiden und die Gleichbehandlung von Bewerbern und Bietern zu gewährleisten. 
Kann der Interessenkonflikt nicht anderweitig beigelegt werden, wird der Bewerber 
oder Bieter vom Verfahren ausgeschlossen.  

4. Sämtliche im Sinne dieses Artikels ergriffenen Maßnahmen sind im Einzelbericht 
nach Artikel 85 zu dokumentieren. 

Artikel 22 
Rechtswidriges Verhalten 

Die Bewerber müssen zu Beginn des Verfahrens eine ehrenwörtliche Erklärung abgeben, dass 
sie Folgendes unterlassen haben und werden: 

(a) ungebührliche Einflussnahme auf den Entscheidungsprozess des öffentlichen 
Auftraggebers, um vertrauliche Informationen zu erhalten, durch die sie 
ungebührliche Vorteile beim Auftragsvergabeverfahren erlangen könnten; 

(b) Vereinbarungen mit anderen Bewerbern und Bietern im Hinblick auf eine 
Wettbewerbsverzerrung; 

(c) willentliche Übermittlung irreführender Informationen, die die Entscheidungen über 
Ausschluss, Auswahl oder Auftragszuschlag erheblich beeinflussen könnten. 
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TITEL II 
VORSCHRIFTEN FÜR ÖFFENTLICHE AUFTRÄGE 

KAPITEL I 
Verfahren 

Artikel 23 
Bedingungen betreffend das Übereinkommen über das öffentliche Beschaffungswesen und 

andere internationale Übereinkommen 

1. Sofern durch die Anhänge I, II, IV und V sowie die Allgemeinen Anmerkungen zum 
Anhang 1 der Europäischen Union zum Übereinkommen über das öffentliche 
Beschaffungswesen sowie die anderen internationalen für die Union 
rechtsverbindlichen Übereinkommen gemäß dem Verzeichnis in Anhang V dieser 
Richtlinie abgedeckt, wenden die öffentlichen Auftraggeber auf Bauleistungen, 
Lieferungen, Dienstleistungen und Wirtschaftsteilnehmer aus den 
Unterzeichnerstaaten dieser Übereinkommen keine ungünstigeren Bedingungen an 
als auf Bauleistungen, Lieferungen, Dienstleistungen und Wirtschaftsteilnehmer aus 
der Europäischen Union. Durch die Anwendung dieser Richtlinie auf 
Wirtschaftsteilnehmer aus den Unterzeichnerstaaten dieser Übereinkommen genügen 
die öffentlichen Auftraggeber diesen Übereinkommen. 

2. Die Kommission wird befugt, delegierte Rechtsakte gemäß Artikel 89 zu erlassen, 
um das Verzeichnis in Anhang V erforderlichenfalls mittels des Abschlusses neuer 
internationaler Übereinkommen oder der Änderung bestehender internationaler 
Übereinkommen zu ändern. 

Artikel 24 
Wahl der Verfahren 

1. Bei der Vergabe ihrer öffentlichen Aufträge wenden die öffentlichen Auftraggeber 
die an diese Richtlinie angepassten nationalen Verfahren an, sofern unbeschadet 
Artikel 30 ein Aufruf zum Wettbewerb im Sinne dieser Richtlinie veröffentlicht 
wurde. 

Die Mitgliedstaaten schreiben vor, dass die öffentlichen Auftraggeber offene oder 
nichtoffene Verfahren im Sinne dieser Richtlinie anwenden können. 

Die Mitgliedstaaten schreiben vor, dass die öffentlichen Auftraggeber 
Innovationspartnerschaften im Sinne dieser Richtlinie anwenden können.  

Auch können sie vorschreiben, dass die öffentlichen Auftraggeber auf ein 
Verhandlungsverfahren oder den wettbewerblichen Dialog in de folgenden Fällen 
zurückgreifen können : 
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(a) in Bezug auf Bauarbeiten, wenn der entsprechende Auftrag sowohl die Planung 
als auch die Ausführung der Bauarbeiten im Sinne von Artikel 2 Absatz 8 zum 
Gegenstand hat oder wenn die Verhandlungen erforderlich sind, um den 
juristischen oder finanziellen Rahmen des Vorhabens abzustecken; 

(b) bei öffentlichen Bauaufträgen, wenn es sich um Bauleistungen handelt, die 
ausschließlich zu Forschungs-, Innovations-, Versuchs- oder 
Entwicklungszwecken und nicht mit dem Ziel der Gewährleistung der 
Rentabilität oder der Deckung der Forschungs- und Entwicklungskosten 
durchgeführt werden; 

(c) in Bezug auf Dienstleistungen oder Lieferungen, wenn die technischen 
Spezifikationen nicht mit ausreichender Präzision unter Verweis auf andere 
Standards, europäische technische Zulassungen, gemeinsame technische 
Spezifikationen oder technische Referenzen im Sinne von Anhang VIII 
Nummern 2 bis 5 erstellt werden können; 

(d) im Falle unregelmäßiger oder inakzeptabler Angebote im Sinne von Artikel 30 
Absatz 2 als Antwort auf ein offenes oder ein nichtoffenes Verfahren; 

(e) aufgrund spezifischer Umstände, die mit der Wesensart oder der Komplexität 
der Bauarbeiten, Lieferungen oder Dienstleistungen oder der damit 
verbundenen Risiken einhergehen und der Auftrag nicht ohne vorherige 
Verhandlungen vergeben werden kann. 

Die Mitgliedstaaten können beschließen, das Verhandlungsverfahren, den 
wettbewerblichen Dialog und die Innvotionspartnerschaft nicht in ihr 
einzelstaatliches Recht umzusetzen. 

2. Der Aufruf zum Wettbewerb kann wie folgt erfolgen: 

(a) mittels einer Auftragsbekanntmachung gemäß Artikel 47; 

(b) wenn der Auftrag im Rahmen eines nichtoffenen Verfahrens oder eines 
Verhandlungsverfahrens von einem subzentralen öffentlichen Auftraggeber 
mittels einer Vorinformation gemäß Artikel 46 Absatz 2 vergeben wird. 

In dem in Buchstabe b genannten Fall werden Wirtschaftsteilnehmer, die auf 
die Veröffentlichung der Vorinformation hin ihr Interesse bekundet haben, 
mittels eines „Aufrufs zur Interessensbestätigung“ gemäß Artikel 52 
aufgefordert, ihr Interesse schriftlich zu bestätigen. 

3. Die Mitgliedstaaten können vorschreiben, dass öffentliche Auftraggeber auf ein 
Verhandlungsverfahren ohne Veröffentlichung einer Bekanntmachung nur in den 
Fällen und unter den Umständen, die in Artikel 30 ausdrücklich genannt sind, 
zurückgreifen können. 
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Artikel 25 
Offenes Verfahren 

1. Bei einem offenen Verfahren können alle interessierten Wirtschaftsteilnehmer auf 
einen Aufruf zum Wettbewerb hin ein Angebot abgeben. 

Die Frist für den Eingang der Angebote beträgt mindestens 40 Tage, gerechnet ab 
dem Tag der Absendung der Bekanntmachung. 

Dem Angebot beizufügen sind die geforderten Informationen für eine qualitative 
Auswahl. 

2. Hat der öffentliche Auftraggeber eine Vorinformation veröffentlicht, die nicht als 
Aufruf zum Wettbewerb dient, kann die Mindestfrist für den Eingang der Angebote 
nach Absatz 1 Unterabsatz 2 dieses Artikels auf 20 Tage verkürzt werden, sofern 
beide der nachfolgend genannten Bedingungen erfüllt sind: 

(a) die Vorinformation enthielt alle für die Bekanntmachung nach Anhang VI 
Teil B Abschnitt I geforderten Informationen, soweit diese zum Zeitpunkt der 
Veröffentlichung der Vorinformation vorlagen; 

(b) die regelmäßige nicht verbindliche Bekanntmachung wurde zwischen 45 Tagen 
und 12 Monaten vor dem Tag der Absendung der Auftragsbekanntmachung 
übermittelt. 

3. Für den Fall, dass eine von den öffentlichen Auftraggebern gebührlich belegte 
Dringlichkeit die Einhaltung der Frist gemäß Absatz 1 Unterabsatz 2 unmöglich 
macht, können sie eine Frist festlegen, die 20 Tage nach dem Termin der 
Übermittlung der Auftragsbekanntmachung nicht unterschreiten darf. 

4. Der öffentliche Auftraggeber kann die Frist für den Eingang der Angebote gemäß 
Absatz 1 Unterabsatz 2 um fünf Tage verkürzen, wenn er die elektronische 
Übermittlung der Angebote gemäß Artikel 19 Absätze 3, 4 und 5 akzeptiert. 

Artikel 26 
Nichtoffenes Verfahren 

1. Bei nichtoffenen Verfahren kann jeder Wirtschaftsteilnehmer auf einen Aufruf zum 
Wettbewerb hin einen Antrag auf Teilnahme übermitteln, indem er die geforderten 
Informationen für eine qualitative Auswahl vorlegt. 

Die Mindestfrist für den Eingang der Teilnahmeanträge beträgt 30 Tage ab dem 
Datum, an dem die Bekanntmachung bzw., wenn eine Vorinformation als Aufruf 
zum Wettbewerb dient, der Aufruf zur Interessensbestätigung übermittelt wird. 

2. Lediglich jene Wirtschaftsteilnehmer, die vom öffentlichen Auftraggeber infolge der 
Bewertung der geforderten Informationen dazu aufgefordert werden, können ein 
Angebot übermitteln. Die öffentlichen Auftraggeber können die Zahl geeigneter 
Bewerber, die zur Teilnahme am Verfahren aufgefordert werden, gemäß Artikel 64 
begrenzen. 
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Die Frist für den Eingang der Angebote beträgt mindestens 35 Tage, gerechnet ab 
dem Tag der Absendung der Aufforderung zur Angebotsabgabe. 

3. Haben die öffentlichen Auftraggeber eine Vorinformation veröffentlicht, die nicht als 
Aufruf zum Wettbewerb dient, kann die Mindestfrist für den Eingang der Angebote 
nach Absatz 2 Unterabsatz 2 dieses Artikels auf 15 Tage verkürzt werden, sofern 
beide der nachfolgend genannten Bedingungen erfüllt sind: 

(a) die Vorinformation enthielt alle für die Bekanntmachung nach Anhang VI 
Teil B Abschnitt I geforderten Informationen, soweit diese zum Zeitpunkt der 
Veröffentlichung der Vorinformation vorlagen;  

(b) die regelmäßige nicht verbindliche Bekanntmachung wurde zwischen 45 Tagen 
und 12 Monaten vor dem Tag der Absendung der Auftragsbekanntmachung 
übermittelt. 

4. Subzentrale öffentliche Auftraggeber können die Frist für den Eingang von 
Angeboten im gegenseitigen Einvernehmen zwischen dem Auftraggeber und den 
ausgewählten Bewerbern festlegen, vorausgesetzt, dass allen Bewerbern dieselbe 
Frist für die Erstellung und Einreichung der Angebote eingeräumt wird. Ist eine 
einvernehmliche Festlegung der Frist für den Eingang der Angebote nicht möglich, 
setzt der öffentliche Auftraggeber eine Frist fest, die mindestens 10 Tage ab dem 
Datum der Aufforderung zur Angebotsabgabe beträgt. 

5. Die Frist für den Eingang der Angebote gemäß Absatz 2 kann um fünf Tage verkürzt 
werden, wenn der öffentliche Auftraggeber die elektronische Übermittlung der 
Angebote gemäß Artikel 19 Absätze 3, 4 und 5 akzeptiert. 

6. Für den Fall, dass eine von den öffentlichen Auftraggebern angemessen belegte 
Dringlichkeit die Einhaltung der Fristen gemäß diesem Artikel unmöglich macht, 
können sie Folgendes festlegen: 

(a) für den Eingang der Teilnahmeanträge eine Frist, die mindestens 15 Tage 
betragen muss, gerechnet ab dem Tag der Absendung der 
Auftragsbekanntmachung; 

(b) für den Eingang der Angebote eine Frist, die mindestens 10 Tage beträgt, 
gerechnet ab dem Tag der Absendung der Aufforderung zur Angebotsabgabe. 

Artikel 27 
Verhandlungsverfahren 

1. Bei Verhandlungsverfahren kann jeder Wirtschaftsteilnehmer auf einen Aufruf zum 
Wettbewerb hin einen Antrag auf Teilnahme stellen, indem er die geforderten 
Informationen für eine qualitative Auswahl vorlegt. 

In der Auftragsbekanntmachung oder der Aufforderung zur Interessensbestätigung 
beschreiben die öffentlichen Auftraggeber die Auftragsvergabe sowie die 
einzuhaltenden Mindestanforderungen und spezifizieren die Zuschlagskriterien, um 
die Wirtschaftsteilnehmer in die Lage zu versetzen, Art und Umfang der 
Auftragsvergabe in Erfahrung zu bringen und darüber zu befinden, ob sie eine 
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Teilnahme an den Verhandlungen beantragen werden. In den technischen 
Spezifikationen erläutern die öffentlichen Auftraggeber, welche Teile davon die 
Mindestanforderungen festlegen. 

Die Mindestfrist für den Eingang der Teilnahmeanträge beträgt 30 Tage ab dem 
Datum, an dem die Auftragsbekanntmachung oder, wenn eine Vorinformation als 
Aufruf zum Wettbewerb dient, der Aufruf zur Interessensbestätigung übermittelt 
wird. Die Frist für den Eingang der Angebote beträgt mindestens 30 Tage, gerechnet 
ab dem Tag der Absendung des Aufrufs. Es gilt Artikel 26 Absätze 3 bis 6. 

2. Lediglich jene Wirtschaftsteilnehmer, die vom öffentlichen Auftraggeber infolge der 
Bewertung der geforderten Informationen dazu aufgefordert werden, können ein 
schriftliches Angebot übermitteln, das die Grundlage für die späteren Verhandlungen 
darstellt. Die öffentlichen Auftraggeber können die Zahl geeigneter Bewerber, die 
zur Teilnahme am Verfahren aufgefordert werden, gemäß Artikel 64 begrenzen. 

3. Die öffentlichen Auftraggeber verhandeln mit den Bietern über die von diesen 
unterbreiteten Angebote, um den Inhalt der Angebote zu verbessern, so dass sie den 
in Absatz 1 Unterabsatz 2 genannten Zuschlagskriterien und Mindestanforderungen 
besser entsprechen.  

Folgende Elemente dürfen im Laufe der Verhandlungen nicht geändert werden: 

(a) die Beschreibung der Auftragsvergabe; 

(b) der Teil der technischen Spezifikationen, der die Mindestanforderungen 
festlegt;  

(c) die Zuschlagskriterien. 

4. Der öffentliche Auftraggeber trägt dafür Sorge, dass alle Bieter bei den 
Verhandlungen gleich behandelt werden. Insbesondere enthalten sie sich jeder 
diskriminierenden Weitergabe von Informationen, durch die bestimmte Bieter 
gegenüber anderen begünstigt werden könnten. Insbesondere sorgen sie dafür, dass 
alle Bieter, deren Angebote gemäß Absatz 5 nicht eliminiert wurden, schriftlich und 
rechtzeitig über etwaige Änderungen der technischen Spezifikationen unterrichtet 
werden, die nicht die Festlegung der Mindestanforderungen betreffen, so dass derlei 
Angebote geändert und infolge dieser Änderungen modifizierte Angebote 
gegebenenfalls erneut eingereicht werden können. 

Die öffentlichen Auftraggeber dürfen Lösungsvorschläge oder vertrauliche 
Informationen eines an den Verhandlungen teilnehmenden Bewerbers nicht ohne 
dessen Zustimmung an die anderen Teilnehmer weitergeben. Eine solche 
Zustimmung hat keine allgemeine Gültigkeit, sondern wird nur in Bezug auf die 
beabsichtigte Mitteilung bestimmter Lösungen oder anderer vertraulicher 
Informationen erteilt. 

5. Verhandlungsverfahren können in verschiedene aufeinander folgende Phasen 
unterteilt werden, um die Zahl der Angebote, über die verhandelt wird, anhand der in 
der Auftragsbekanntmachung, der Aufforderung zur Interessensbestätigung oder in 
den Auftragsunterlagen angegebenen Zuschlagskriterien zu verringern. In der 
Bekanntmachung, der Aufforderung zur Interessensbestätigung oder in den 
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Auftragsunterlagen kann der öffentliche Auftraggeber angeben, ob er von dieser 
Option Gebrauch machen wird. 

6. Beabsichtigt der öffentliche Auftraggeber einen Abschluss der Verhandlungen, 
unterrichtet er die übrigen Bieter und legt eine gemeinsame Frist für die Einreichung 
neuer oder überarbeiteter Angebote fest. Die öffentlichen Auftraggeber beurteilen die 
eingereichten Angebote anhand der ursprünglich festgelegten Zuschlagskriterien und 
erteilen den Zuschlag gemäß den Artikeln 66 bis 69. 

Artikel 28 
Wettbewerblicher Dialog 

1. Bei wettbewerblichen Dialogen kann jeder Wirtschaftsteilnehmer auf einen Aufruf 
zum Wettbewerb hin einen Teilnahmeantrag stellen, indem er die geforderten 
Informationen für eine qualitative Auswahl vorlegt. 

Die Frist für den Eingang der Teilnahmeanträge beträgt mindestens 30 Tage, 
gerechnet ab dem Tag der Absendung der Auftragsbekanntmachung. 

Lediglich jene Wirtschaftsteilnehmer, die vom öffentlichen Auftraggeber infolge der 
Bewertung der geforderten Informationen dazu aufgefordert werden, können am 
Dialog teilnehmen. Die öffentlichen Auftraggeber können die Zahl geeigneter 
Bewerber, die zur Teilnahme am Verfahren aufgefordert werden, gemäß Artikel 64 
begrenzen. Der Zuschlag erfolgt allein nach dem Kriterium des wirtschaftlich 
günstigsten Angebots im Sinne von Artikel 66 Absatz 1 Buchstabe a. 

2. Die öffentlichen Auftraggeber veröffentlichen eine Auftragsbekanntmachung, in der 
sie ihre Bedürfnisse und Anforderungen formulieren, die sie in dieser 
Bekanntmachung und/oder in einer Beschreibung näher erläutern. Gleichzeitig 
erläutern und definieren sie in denselben Unterlagen die zugrunde gelegten 
Auswahlkriterien. 

3. Die öffentlichen Auftraggeber eröffnen mit den nach den einschlägigen 
Bestimmungen der Artikeln 54 bis 65 ausgewählten Bewerbern einen Dialog, dessen 
Ziel es ist, die Mittel, mit denen ihre Bedürfnisse am besten erfüllt werden können, 
zu ermitteln und festzulegen. Bei diesem Dialog können sie mit den ausgewählten 
Bewerbern alle Aspekte des Auftrags erörtern. 

Die öffentlichen Auftraggeber tragen dafür Sorge, dass alle Bieter bei dem Dialog 
gleich behandelt werden. Insbesondere enthalten sie sich jeder diskriminierenden 
Weitergabe von Informationen, durch die bestimmte Bieter gegenüber anderen 
begünstigt werden könnten. 

Die öffentlichen Auftraggeber dürfen Lösungsvorschläge oder vertrauliche 
Informationen eines teilnehmenden Bewerbers nicht ohne dessen Zustimmung an die 
anderen Teilnehmer weitergeben. Eine solche Zustimmung hat keine allgemeine 
Gültigkeit, sondern wird nur in Bezug auf die beabsichtigte Mitteilung bestimmter 
Lösungen oder bestimmter anderer vertraulicher Informationen erteilt. 

4. Der wettbewerbliche Dialog kann in verschiedene aufeinander folgende Phasen 
unterteilt werden, um die Zahl der in der Dialogphase zu erörternden Lösungen 
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anhand der in der Bekanntmachung oder in der Beschreibung angegebenen 
Zuschlagskriterien zu verringern. In der Bekanntmachung oder Beschreibung gibt 
der öffentliche Auftraggeber an, ob er von dieser Option Gebrauch machen werden. 

5. Der öffentliche Auftraggeber setzt den Dialog fort, bis er die Lösung bzw. die 
Lösungen ermitteln kann, mit denen seine Bedürfnisse erfüllt werden können. 

6. Nachdem die öffentlichen Auftraggeber den Dialog für abgeschlossen erklärt und die 
Teilnehmer entsprechend informiert haben, fordern sie diese auf, auf der Grundlage 
der eingereichten und in der Dialogphase näher ausgeführten Lösungen ihr 
endgültiges Angebot einzureichen. Diese Angebote müssen alle zur Ausführung des 
Projekts erforderlichen Einzelheiten enthalten. 

7. Die öffentlichen Auftraggeber beurteilen die eingereichten Angebote anhand der in 
der Auftragsbekanntmachung oder in der Beschreibung festgelegten 
Zuschlagskriterien. 

Um die finanziellen Verpflichtungen oder andere Auftragsbedingungen abschließend 
festzulegen, darf der öffentliche Auftraggeber erforderlichenfalls die endgültigen 
Auftragsbedingungen mit dem Bieter aushandeln, dessen Angebot als das 
wirtschaftlich günstigste im Sinne von Artikel 66 Absatz 1 Buchstabe a ermittelt 
wurde, sofern diese Verhandlungen nicht dazu führen, dass wesentliche Aspekte des 
Angebots oder der öffentlichen Auftragsvergabe geändert werden, einschließlich der 
in der Auftragsbekanntmachung oder der Beschreibung dargelegten Bedürfnisse und 
Anforderungen, und sofern dies nicht die Gefahr einer Wettbewerbsverzerrung oder 
Diskriminierung mit sich bringt. 

8. Die öffentlichen Auftraggeber können Prämien oder Zahlungen an die Teilnehmer 
am Dialog vorsehen. 

Artikel 29 
Innovationspartnerschaft 

1. Bei Innovationspartnerschaften kann jeder Wirtschaftsteilnehmer auf eine 
Auftragsbekanntmachung hin einen Teilnahmeantrag stellen, um eine strukturierte 
Partnerschaft für die Entwicklung eines innovativen Produkts bzw. innovativer 
Bauleistungen oder Dienstleistungen und den anschließenden Erwerb dieses 
Produkts bzw. dieser Leistungen zu bilden, sofern das vereinbarte Leistungs- und 
Kostenniveau eingehalten wird. 

2. Die Partnerschaft wird entsprechend dem Forschungs- und Innovationsprozess in 
aufeinander folgenden Phasen strukturiert und kann bis zur Herstellung der zu 
liefernden Güter oder bis zur Erbringung der Dienstleistungen reichen.. Darin 
festgelegt werden die vom Partner zu erreichenden Zwischenziele sowie die Zahlung 
der Vergütung in angemessenen Tranchen. Auf der Grundlage dieser Ziele kann der 
öffentliche Auftraggeber am Ende jeder Phase darüber befinden, ob er die 
Partnerschaft beendet und ein neues Vergabeverfahren für die übrigen Phasen 
einleitet, sofern er die entsprechenden Rechte an geistigem Eigentum erworben hat. 

3. Der Auftrag wird gemäß den Vorschriften für ein Verhandlungsverfahren im Sinne 
von Artikel 27 vergeben. 
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Bei der Auswahl der Bewerber achten die öffentlichen Auftraggeber insbesondere 
auf Kriterien, die die Fähigkeiten und Erfahrungen des Bieters auf dem Gebiet der 
Forschung und Entwicklung sowie die Ausarbeitung innovativer Lösungen betreffen. 
Die öffentlichen Auftraggeber können die Zahl geeigneter Bewerber, die zur 
Teilnahme am Verfahren aufgefordert werden, gemäß Artikel 64 begrenzen. 

Lediglich jene Wirtschaftsteilnehmer, die vom öffentlichen Auftraggeber infolge 
seiner Bewertung der angeforderten Informationen eine Aufforderung erhalten 
haben, können Forschungs- und Innovationsprojekte einreichen, die auf die 
Abdeckung der vom öffentlichen Auftraggeber genannten Bedürfnisse abzielen, die 
von den bereits vorhandenen Lösungen nicht erfüllt werden können. Der Zuschlag 
erfolgt allein nach dem Kriterium des wirtschaftlich günstigsten Angebots im Sinne 
von Artikel 66 Absatz 1 Buchstabe a. 

4. Die Struktur der Partnerschaft und insbesondere die Dauer und der Wert der 
einzelnen Phasen müssen dem Innovationsgrad der vorgeschlagenen Lösung und der 
Abfolge der Forschungs- und Innovationstätigkeiten, die für die Entwicklung einer 
auf dem Markt noch nicht vorhandenen innovativen Lösung erforderlich sind, 
Rechnung tragen. Der Wert und die Dauer eines Auftrags für den Erwerb der 
entsprechenden Lieferungen, Dienst- oder Bauleistungen hat sich innerhalb 
angemessener Grenzen zu bewegen, wobei die Abdeckung der Kosten, einschließlich 
jener, die für die Entwicklung einer innovativen Lösung angefallen sind, und das 
Erfordernis der Erzielung eines angemessenen Gewinns zu berücksichtigen sind.  

Die öffentlichen Auftraggeber dürfen Innovationspartnerschaften nicht 
missbräuchlich oder in einer Weise anwenden, durch die der Wettbewerb behindert, 
eingeschränkt oder verfälscht wird. 

Artikel 30 
Anwendung des Verhandlungsverfahrens ohne vorherige Veröffentlichung 

1. Die Mitgliedstaaten können vorsehen, dass öffentliche Auftraggeber in den in den 
Absätzen 2 bis 5 genannten Fällen Aufträge im Verhandlungsverfahren ohne 
vorherige Bekanntmachung vergeben können: 

2. Bei öffentlichen Bau-, Liefer- und Dienstleistungsaufträgen kann unter folgenden 
Umständen auf das Verhandlungsverfahren ohne vorherige Bekanntmachung 
zurückgegriffen werden: 

(a) wenn im Rahmen eines offenen oder nichtoffenen Verfahrens keine oder keine 
geeigneten Angebote oder keine Teilnahmeanträge abgegeben worden sind, 
sofern die ursprünglichen Auftragsbedingungen nicht grundlegend geändert 
werden und sofern der Kommission oder der gemäß Artikel 84 benannten 
nationalen Aufsichtsbehörde auf Anforderung ein Bericht vorgelegt wird; 

(b) sofern das Ziel der Auftragsvergabe die Schaffung oder der Erwerb eines 
Kunstwerks ist; 

(c) wenn die Bauleistungen, Lieferungen oder Dienstleistungen aus einem der 
folgenden Gründe nur von einem bestimmten Wirtschaftsteilnehmer erbracht 
bzw. bereitgestellt werden können: 
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i) nicht vorhandener Wettbewerb aus technischen Gründen; 

ii) Schutz von Patenten, Urheberrechten und anderen Rechten an geistigem 
Eigentum; 

iii) Schutz sonstiger ausschließlicher Rechte. 

Diese Ausnahme gilt nur dann, wenn es keine vernünftige Alternative oder 
Ersatzlösung gibt und der mangelnde Wettbewerb nicht das Ergebnis einer 
künstlichen Einschränkung der Auftragsvergabeparameter ist; 

(d) soweit dies unbedingt erforderlich ist, wenn äußerst dringende Gründe im 
Zusammenhang mit Ereignissen höherer Gewalt es nicht zulassen, die Fristen 
einzuhalten, die für die offenen, die nichtoffenen oder die 
Verhandlungsverfahren vorgeschrieben sind; die angeführten Umstände zur 
Begründung der äußersten Dringlichkeit dürfen auf keinen Fall den 
öffentlichen Auftraggebern zuzuschreiben sein. 

Für die Zwecke von Buchstabe a gilt ein Angebot nicht als geeignet, sofern 

– es unregelmäßig oder inakzeptabel ist, und 

– wenn es völlig irrelevant für den Auftrag ist und die in den Auftragsunterlagen 
genannten Bedürfnisse des öffentlichen Auftraggebers nicht decken kann. 

Insbesondere sind Angebote als unregelmäßig anzusehen, wenn sie den 
Auftragsunterlagen nicht entsprechen oder wenn die angebotenen Preise von den 
üblichen Wettbewerbskräften abgeschirmt werden. 

Insbesondere in den folgenden Fällen sind die Angebote als inakzeptabel anzusehen: 

(a) sie sind zu spät eingegangen; 

(b) sie wurden von Bietern ohne die erforderlichen Qualifikationen eingereicht; 

(c) ihr Preis übersteigt das Budget des öffentlichen Auftraggebers, so wie es vor 
der Lancierung des Vergabeverfahrens festgelegt worden war; die vorherige 
Festlegung des Budgets ist schriftlich zu dokumentieren; 

(d) die Angebote wurden im Sinne von Artikel 69 als ungewöhnlich niedrig 
befunden.  

3. Bei öffentlichen Lieferaufträgen kann unter folgenden Umständen auf das 
Verhandlungsverfahren ohne vorherige Bekanntmachung zurückgegriffen werden: 

(a) wenn es sich um Erzeugnisse handelt, die ausschließlich zu Forschungs-, 
Versuchs-, Untersuchungs- oder Entwicklungszwecken hergestellt werden; 
unter diese Bestimmung fällt nicht eine Serienfertigung zum Nachweis der 
Marktfähigkeit des Erzeugnisses oder zur Deckung der Forschungs- und 
Entwicklungskosten; 
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(b) bei zusätzlichen Lieferungen des ursprünglichen Unternehmers, die entweder 
zur teilweisen Erneuerung von gelieferten Waren oder Einrichtungen oder zur 
Erweiterung von Lieferungen oder bestehenden Einrichtungen bestimmt sind, 
wenn ein Wechsel des Unternehmers dazu führen würde, dass der öffentliche 
Auftraggeber Waren mit unterschiedlichen technischen Merkmalen kaufen 
müsste und dies eine technische Unvereinbarkeit oder unverhältnismäßige 
technische Schwierigkeiten bei Gebrauch und Wartung mit sich bringen würde; 
die Laufzeit dieser Aufträge sowie der wiederkehrenden Aufträge darf in der 
Regel drei Jahre nicht überschreiten; 

(c) wenn es sich bei auf einer Warenbörse oder anderen vergleichbaren Märkten 
wie Strombörsen notierte und gekaufte Lieferungen handelt; 

(d) wenn Waren zu besonders günstigen Bedingungen bei Lieferanten, die ihre 
Geschäftstätigkeit endgültig einstellen, oder bei Insolvenzverwaltern im 
Rahmen eines Insolvenzverfahrens oder eines in den Rechts- oder 
Verwaltungsvorschriften eines Mitgliedstaats vorgesehenen gleichartigen 
Verfahrens erworben werden. 

4. Das Verhandlungsverfahren ohne vorherige Bekanntmachung kann für öffentliche 
Dienstleistungsaufträge vorgesehen werden, wenn der betreffende Auftrag im 
Anschluss an einen gemäß dieser Richtlinie durchgeführten Wettbewerb nach den 
einschlägigen Bestimmungen an den Gewinner oder einen der Gewinner des 
Wettbewerbs vergeben wird; im letzteren Fall müssen alle Gewinner des 
Wettbewerbs zur Teilnahme an den Verhandlungen aufgefordert werden. 

5. Das Verhandlungsverfahren ohne vorherige Bekanntmachung kann bei neuen Bau- 
oder Dienstleistungen vorgesehen werden, die in der Wiederholung ähnlicher Bau- 
oder Dienstleistungen bestehen, die von demselben öffentlichen Auftraggeber an den 
Wirtschaftsteilnehmer vergeben werden, der den ursprünglichen Auftrag erhalten 
hat, sofern sie einem Grundprojekt entsprechen und dieses Projekt Gegenstand des 
ursprünglichen Auftrags war, der nach einem Verfahren im Sinne von Artikel 24 
Absatz 1 vergeben wurde. Im Grundprojekt sind der Umfang möglicher zusätzlicher 
Bauarbeiten oder Dienstleistungen sowie die Bedingungen, unter denen sie vergeben 
werden, anzugeben. 

Die Möglichkeit der Anwendung dieses Verfahrens wird bereits beim Aufruf zum 
Wettbewerb für das erste Projekt angegeben; der für die Fortführung der Bau- oder 
Dienstleistungen in Aussicht genommene Gesamtauftragswert wird vom öffentlichen 
Auftraggeber bei der Anwendung des Artikels 4 berücksichtigt. 

Dieses Verfahren darf jedoch nur binnen drei Jahren nach Abschluss des 
ursprünglichen Auftrags angewandt werden. 
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KAPITEL II 
Methoden und Instrumente für die elektronische Auftragsvergabe 

und für Sammelbeschaffungen 

Artikel 31 
Rahmenvereinbarungen 

1. Die öffentlichen Auftraggeber können Rahmenvereinbarungen abschließen, sofern 
sie die in dieser Richtlinie genannten Verfahren anwenden. 

Bei einer Rahmenvereinbarung handelt es sich um eine Vereinbarung zwischen 
einem oder mehreren öffentlichen Auftraggebern und einem oder mehreren 
Wirtschaftsteilnehmern, die dazu dient, die Bedingungen für die Aufträge, die im 
Laufe eines bestimmten Zeitraums vergeben werden sollen, festzulegen, 
insbesondere in Bezug auf den Preis und gegebenenfalls die in Aussicht genommene 
Menge. 

Mit Ausnahme angemessen begründeter Sonderfälle, in denen dies insbesondere 
aufgrund des Gegenstands der Rahmenvereinbarung gerechtfertigt werden kann, 
beträgt die Laufzeit der Rahmenvereinbarung maximal vier Jahre. 

2. Aufträge, die auf einer Rahmenvereinbarung beruhen, werden nach den in diesem 
Absatz und in den Absätzen 3 und 4 beschriebenen Verfahren vergeben. 

Diese Verfahren dürfen nur zwischen jenen öffentlichen Auftraggebern angewandt 
werden, die zu diesem Zweck im Aufruf zum Wettbewerb oder in der Aufforderung 
zur Interessensbestätigung klar genannt werden, und jenen Wirtschaftsteilnehmern, 
die ursprünglich Vertragspartei der Rahmenvereinbarung waren. 

Bei auf einer Rahmenvereinbarung beruhenden Aufträgen dürfen keinesfalls 
substanzielle Änderungen an den Bedingungen dieser Rahmenvereinbarung 
vorgenommen werden; dies ist insbesondere für den in Absatz 3 genannten Fall zu 
beachten. 

Die öffentlichen Auftraggeber wenden das Instrument der Rahmenvereinbarung 
nicht missbräuchlich oder in einer Weise an, durch die der Wettbewerb behindert, 
eingeschränkt oder verfälscht wird. 

3. Wird eine Rahmenvereinbarung mit einem einzigen Wirtschaftsteilnehmer 
geschlossen, so werden die auf dieser Rahmenvereinbarung beruhenden Aufträge 
entsprechend den Bedingungen der Rahmenvereinbarung vergeben. 

Für die Vergabe der Aufträge kann der öffentliche Auftraggeber den an der 
Rahmenvereinbarung beteiligten Wirtschaftsteilnehmer schriftlich konsultieren und 
ihn dabei auffordern, sein Angebot erforderlichenfalls zu vervollständigen. 

4. Wird eine Rahmenvereinbarung mit mehr als einem Wirtschaftsteilnehmer 
geschlossen, kann sie auf eine der beiden nachfolgend genannten Weisen ausgeführt 
werden: 
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(a) gemäß den Bedingungen der Rahmenvereinbarung, ohne Neueröffnung des 
Wettbewerbs, wenn in der Rahmenvereinbarung alle Bedingungen für die 
Erbringung bzw. Bereitstellung der betreffenden Bauarbeiten, Dienstleistungen 
und Lieferungen sowie die objektiven Bedingungen für die Auswahl der 
Wirtschaftsteilnehmer festgelegt werden, die sie als Partei der 
Rahmenvereinbarung ausführen werden; die letztgenannten Bedingungen sind 
in den Auftragsunterlagen zu nennen; 

(b) sofern nicht alle Bedingungen zur Erbringung der Bauarbeiten, 
Dienstleistungen und Lieferungen in der Rahmenvereinbarung genannt werden, 
mittels der Neueröffnung des Wettbewerbs zwischen den 
Wirtschaftsteilnehmern, die Parteien der Rahmenvereinbarung sind.  

5. Der in Absatz 4 Buchstabe b genannte Wettbewerb beruht auf denselben 
Bedingungen wie der Abschluss der Rahmenvereinbarung und erforderlichenfalls auf 
präziser formulierten Bedingungen sowie gegebenenfalls auf weiteren Bedingungen, 
die in den Spezifikationen der Rahmenvereinbarung in Übereinstimmung mit dem 
folgenden Verfahren genannt werden: 

(a) Vor Vergabe jedes Einzelauftrags konsultieren die öffentlichen Auftraggeber 
schriftlich die Wirtschaftsteilnehmer, die in der Lage sind, den Auftrag 
auszuführen. 

(b) Die öffentlichen Auftraggeber setzen eine hinreichende Frist für die Abgabe 
der Angebote für jeden Einzelauftrag fest; dabei berücksichtigen sie unter 
anderem die Komplexität des Auftragsgegenstands und die für die 
Übermittlung der Angebote erforderliche Zeit. 

(c) die Angebote sind schriftlich einzureichen und dürfen bis zum Ablauf der 
Einreichungsfrist nicht geöffnet werden; 

(d) Die öffentlichen Auftraggeber vergeben die einzelnen Aufträge an den Bieter, 
der auf der Grundlage der in den Spezifikationen der Rahmenvereinbarung 
genannten Zuschlagskriterien das jeweils beste Angebot vorgelegt hat. 

Artikel 32 
Dynamische Beschaffungssysteme 

1. Für Beschaffungen von marktüblichen Waren bzw. Leistungen, bei denen die 
allgemein auf dem Markt verfügbaren Merkmale den Anforderungen der öffentlichen 
Auftraggeber genügen, können letztere auf ein dynamisches Beschaffungssystem 
zurückgreifen. Beim dynamischen Beschaffungssystem handelt es sich um ein 
vollelektronisches Verfahren, das jedem Wirtschaftsteilnehmer offen steht, der die 
Eignungskriterien erfüllt. 

2. Bei der Auftragsvergabe über ein dynamisches Beschaffungssystem befolgen die 
öffentlichen Auftraggeber die Vorschriften für das nichtoffene Verfahren. Alle 
Bewerber, die die Auswahlkriterien erfüllen, werden zum System zugelassen. Die 
Zahl der zum System zugelassenen Bewerber darf nicht nach Artikel 64 begrenzt 
werden. Die gesamte Kommunikation im Zusammenhang mit dem dynamischen 
Beschaffungssystem erfolgt elektronisch im Sinne der Artikel 19 Absätze 2 bis 6. 
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3. Für die Zwecke der Auftragsvergabe über ein dynamisches Beschaffungssystem 
verfahren die öffentlichen Auftraggeber wie folgt: 

(a) sie veröffentlichen einen Aufruf zum Wettbewerb, in dem sie präzisieren, dass 
es sich um ein dynamisches Beschaffungssystem handelt; 

(b) in den Spezifikationen geben sie mindestens die Art und geschätzte Quantität 
der geplanten Beschaffungen an, sowie alle erforderlichen Informationen 
betreffend das Beschaffungssystem, die verwendete elektronische Ausrüstung 
und die technischen Vorkehrungen und Spezifikationen der Verbindung; 

(c) sie bieten gemäß Artikel 51 einen uneingeschränkten und vollständigen 
direkten Zugang zu den Spezifikationen und sonstigen zusätzlichen 
Unterlagen, solange das System Gültigkeit hat. 

4. Die öffentlichen Auftraggeber räumen während der gesamten Dauer des 
dynamischen Beschaffungssystems jedem Wirtschaftsteilnehmer die Möglichkeit 
ein, die Teilnahme am System unter den in Absatz 2 genannten Bedingungen zu 
beantragen. Die öffentlichen Auftraggeber bringen ihre Bewertung derartiger 
Anträge auf der Grundlage der Bewertungskriterien innerhalb von 10 Arbeitstagen 
nach deren Eingang zum Abschluss. 

Der öffentliche Auftraggeber unterrichtet den Wirtschaftsteilnehmer gemäß 
Unterabsatz 1 zum frühestmöglichen Zeitpunkt darüber, ob er zur Teilnahme am 
dynamischen Beschaffungssystem zugelassen wurde. 

5. Die öffentlichen Auftraggeber fordern alle qualifizierten Teilnehmer gemäß 
Artikel 52 auf, ein Angebot für jeden einzelne Auftragsvergabe über das dynamische 
Beschaffungssystem zu unterbreiten. 

Sie erteilen dem Bieter mit dem besten Angebot den Zuschlag auf der Grundlage der 
Zuschlagskriterien, die in der Bekanntmachung für das dynamische 
Beschaffungssystem oder, wenn eine Vorinformation als Aufruf zum Wettbewerb 
dient, in der Aufforderung zur Interessensbestätigung genannt wurden. Diese 
Kriterien können gegebenenfalls in der Aufforderung zur Angebotsabgabe genauer 
formuliert werden. 

6. Die öffentlichen Auftraggeber nennen im Aufruf zum Wettbewerb die Existenzdauer 
des dynamischen Beschaffungssystems. Unter Verwendung folgender 
Standardformulare unterrichten sie die Kommission über eine etwaige Änderung 
dieser Dauer: 

(a) wird die Dauer ohne Einstellung des Systems geändert, ist das ursprünglich für 
den Aufruf zum Wettbewerb für das dynamische Beschaffungssystem 
verwendete Formular zu nutzen; 

(b) wird das System eingestellt, muss eine Vergabebekanntmachung im Sinne von 
Artikel 48 erfolgen. 

7. Den betreffenden Wirtschaftsteilnehmern oder den am dynamischen 
Beschaffungssystem teilnehmenden Parteien dürfen keine Bearbeitungsgebühren in 
Rechnung gestellt werden. 
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Artikel 33 
Elektronische Auktionen 

1. Die öffentlichen Auftraggeber können auf elektronische Auktionen zurückgreifen, 
bei denen neue, nach unten revidierte Preise und/ oder neue, auf bestimmte 
Komponenten der Angebote abstellende Werte vorgelegt werden. 

Zu diesem Zweck verwenden die öffentlichen Auftraggeber ein repetitives 
elektronisches Verfahren (elektronische Auktion), das nach einer vollständigen 
ersten Bewertung der Angebote eingesetzt wird, denen anhand automatischer 
Bewertungsmethoden eine Rangfolge zugewiesen wird. 

2. Bei der Anwendung des offenen oder nichtoffenen Verfahrens oder des 
Verhandlungsverfahrens können die öffentlichen Auftraggeber beschließen, dass 
dem Zuschlag für einen öffentlichen Auftrag eine elektronische Auktion vorausgeht, 
sofern die Spezifikationen des Auftrags hinreichend präzise beschrieben werden 
können. 

Eine elektronische Auktion kann unter den gleichen Bedingungen bei einem erneuten 
Aufruf zum Wettbewerb der Parteien einer Rahmenvereinbarung nach Artikel 31 
Absatz 4 Buchstabe b und bei einem Aufruf zum Wettbewerb hinsichtlich der im 
Rahmen des in Artikel 32 genannten dynamischen Beschaffungssystems zu 
vergebenden Aufträge durchgeführt werden. 

3. Die elektronische Auktion beruht auf einem der nachfolgend genannten Kriterien: 

(a) allein auf dem Preis, wenn das Angebot mit den günstigsten Kosten den 
Zuschlag erhält; 

(b) auf dem Preis und/ oder auf den neuen Werten der in den Spezifikationen 
genannten Angebotskomponenten, wenn das wirtschaftlich günstigste Angebot 
den Zuschlag für den Auftrag erhält. 

4. Öffentliche Auftraggeber, die eine elektronische Auktion durchzuführen 
beabsichtigen, weisen in der Auftragsbekanntmachung oder in der Aufforderung zur 
Interessensbestätigung darauf hin. Diese Spezifikationen müssen zumindest die in 
Anhang VII vorgesehenen Angaben enthalten. 

5. Vor der Durchführung einer elektronischen Auktion nehmen die öffentlichen 
Auftraggeber anhand des bzw. der Zuschlagskriterien und der dafür festgelegten 
Gewichtung eine erste vollständige Bewertung der Angebote vor.  

Ein Angebot gilt als zulässig, wenn es von einem qualifizierten Bieter und in 
Übereinstimmung mit den technischen Spezifikationen eingereicht wurde. 

Alle Bieter, die zulässige Angebote unterbreitet haben, werden gleichzeitig auf 
elektronischem Wege zur Teilnahme an der elektronischen Auktion aufgefordert, 
wobei ab dem genannten Termin und Zeitpunkt die Verbindungen gemäß der in der 
Aufforderung genannten Anweisungen zu nutzen sind. Die elektronische Auktion 
kann mehrere aufeinander folgende Phasen umfassen. Sie darf frühestens zwei 
Arbeitstage nach der Versendung der Aufforderungen beginnen. 
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6. Erhält das wirtschaftlich günstigste Angebot den Zuschlag, so wird der Aufforderung 
das Ergebnis einer vollständigen Bewertung des Angebots des betreffenden Bieters, 
die entsprechend der Gewichtung nach Artikel 66 Absatz 5 Unterabsatz 1 
durchgeführt wurde, beigefügt. 

In der Aufforderung ist ebenfalls die mathematische Formel vermerkt, nach der bei 
der elektronischen Auktion die automatische Neueinordnung entsprechend den 
vorgelegten neuen Preisen und/ oder den neuen Werten vorgenommen wird. Aus 
dieser Formel geht auch die Gewichtung aller Kriterien für die Ermittlung des 
wirtschaftlich günstigsten Angebots hervor, so wie sie in der Bekanntmachung, die 
als Aufruf zum Wettbewerb dient, oder in den Spezifikationen angegeben ist. Zu 
diesem Zweck sind etwaige Margen durch einen im Voraus festgelegten Wert 
auszudrücken. 

Sind Varianten zulässig, so wird für jede einzelne Variante eine gesonderte Formel 
angegeben. 

7. Die öffentlichen Auftraggeber übermitteln allen Bietern im Laufe einer jeden Phase 
der elektronischen Auktion unverzüglich zumindest die Informationen, die 
erforderlich sind, damit den Bietern jederzeit ihr jeweiliger Rang bekannt ist; auch 
können sie, sofern dies zuvor mitgeteilt wurde, weitere Informationen zu sonstigen 
übermittelten Preisen oder Werten und die Zahl der Teilnehmer in jeder 
Auktionsphase bekannt geben. Sie dürfen jedoch keinesfalls während der Phasen der 
elektronischen Auktion die Identität der Bieter offen legen. 

8. Die öffentlichen Auftraggeber schließen die elektronische Auktion nach einer oder 
mehreren der folgenden Vorgehensweisen ab: 

(a) zum zuvor genannten Termin und Zeitpunkt; 

(b) wenn sie keine neuen Preise oder neuen Werte mehr erhalten, die die 
Anforderungen für die Mindestunterschiede erfüllen, sofern sie zuvor den 
Zeitpunkt genannt haben, der nach Eingang der letzten Einreichung vergangen 
sein muss, bevor sie die elektronische Auktion abschließen; 

(c) wenn die zuvor genannte Zahl der Auktionsphasen erfüllt ist. 

Wenn die öffentlichen Auftraggeber beschlossen haben, die elektronische Auktion 
gemäß Buchstabe c, gegebenenfalls kombiniert mit dem Verfahren nach 
Buchstabe b, abzuschließen, wird in der Aufforderung zur Teilnahme an der Auktion 
der Zeitplan für jede Auktionsphase angegeben. 

9. Nach Abschluss der elektronischen Auktion vergibt der öffentliche Auftraggeber den 
Auftrag gemäß Artikel 66 entsprechend den Ergebnissen der elektronischen Auktion. 

Artikel 34 
Elektronische Kataloge 

1. Schreiben die öffentlichen Auftraggeber den Rückgriff auf elektronische 
Kommunikationsmittel im Sinne von Artikel 19 vor, können sie festlegen, dass die 
Angebote in Form eines elektronischen Katalogs übermittelt werden. 



 

DE 76   DE 

Die Mitgliedstaaten können die Verwendung elektronischer Kataloge im 
Zusammenhang mit bestimmten Formen der Auftragsvergabe verbindlich 
vorschreiben. 

In Form eines elektronischen Katalogs übermittelten Angeboten können weitere, das 
Angebot ergänzende Unterlagen beigefügt werden. 

2. Bewerber oder Bieter erstellen elektronische Kataloge, um an einer bestimmten 
Auftragsvergabe gemäß den vom öffentlichen Auftraggeber festgelegten technischen 
Spezifikationen und dem von ihm vorgeschriebenen Format teilzunehmen. 

Zudem müssen elektronische Kataloge den Anforderungen für elektronische 
Kommunikationsmittel sowie etwaigen zusätzlichen vom öffentlichen Auftraggeber 
gemäß Artikel 19 festgelegten Bestimmungen genügen. 

3. Wird die Vorlage von Angeboten in Form elektronischer Kataloge akzeptiert oder 
vorgeschrieben, 

(a) weisen die öffentlichen Auftraggeber in der Auftragsbekanntmachung oder, 
sofern eine Vorinformation als Aufruf zum Wettbewerb dient, der 
Aufforderung zur Interessensbestätigung darauf hin; 

(b) nennen sie in den Spezifikationen alle erforderlichen Informationen gemäß 
Artikel 19 Absatz 5 betreffend das Format, die verwendete elektronische 
Ausrüstung und die technischen Vorkehrungen und Spezifikationen der 
Verbindung für den Katalog. 

4. Wurde mit einem oder mehreren Wirtschaftsteilnehmern eine Rahmenvereinbarung 
infolge der Einreichung der Angebote in Form elektronischer Kataloge geschlossen, 
können die öffentlichen Auftraggeber vorschreiben, dass der erneute Aufruf zum 
Wettbewerb für Einzelaufträge auf der Grundlage aktualisierter Kataloge erfolgt. In 
einem solchen Fall greifen die öffentlichen Auftraggeber auf eine der folgenden 
alternativen Methoden zurück: 

(a) Aufforderung der Bieter, ihre elektronischen Kataloge an die Anforderungen 
des besagten Einzelauftrags anzupassen und erneut einzureichen; 

(b) Unterrichtung der Bieter, dass sie den bereits eingereichten Katalogen die 
Informationen entnehmen werden („Punch out“), die erforderlich sind, um 
Angebote zu erstellen, die den Anforderungen des besagten spezifischen 
Auftrags angepasst sind; sofern der Rückgriff auf diese Methode in den 
Auftragsunterlagen für die Rahmenvereinbarung angekündigt wurde. 

5. Leiten die öffentlichen Auftraggeber gemäß Absatz 4 Buchstabe b einen erneuten 
Aufruf zum Wettbewerb für bestimmte Aufträge ein, so nennen sie Termin und 
Zeitpunkt, zu denen sie die zur Erstellung der Angebote, die den Anforderungen des 
besagten spezifischen Auftrags angepasst sind, sammeln werden, und den Bietern die 
Möglichkeit geben, eine derartige Informationserhebung abzulehnen.  

Die öffentlichen Auftraggeber sehen einen angemessenen Zeitraum zwischen der 
Mitteilung und der tatsächlichen Erhebung der Informationen vor. 
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Vor dem Zuschlag legen die öffentlichen Auftraggeber dem jeweiligen Bieter die 
gesammelten Informationen vor, so dass er Gelegenheit erhält, die Korrektheit des so 
erstellten Angebots anzufechten oder zu bestätigen. 

6. Die öffentlichen Auftraggeber können Aufträge auf der Grundlage des dynamischen 
Beschaffungssystems mittels eines „Punch out“ erstellen, sofern dem Antrag auf 
Teilnahme an diesem System ein elektronischer Katalog im Sinne der vom 
öffentlichen Auftraggeber festgelegten technischen Spezifikationen und des von ihm 
vorgeschriebenen Formats beigefügt ist. Dieser Katalog ist von den Bewerbern 
auszufüllen, sobald der öffentliche Auftraggeber sie von seiner Absicht in Kenntnis 
setzt, Angebote mittels eines „Punch out“ zu erstellen. Das „Punch out“ ist gemäß 
Absatz 4 Buchstabe b und Absatz 5 durchzuführen. 

Artikel 35 
Zentrale Beschaffungstätigkeiten und zentrale Beschaffungsstellen 

1. Die öffentlichen Auftraggeber können Bauleistungen, Lieferungen und/ oder 
Dienstleistungen von oder durch zentrale Beschaffungsstellen erwerben. 

2. Die Mitgliedstaaten sorgen dafür, dass die öffentlichen Auftraggeber auf zentrale 
Beschaffungstätigkeiten zurückgreifen können, die von in einem anderen 
Mitgliedstaat niedergelassenen zentralen Beschaffungsstellen angeboten werden. 

3. Ein öffentlicher Auftraggeber kommt seinen Verpflichtungen im Sinne dieser 
Richtlinie nach, wenn er Beschaffungstätigkeiten im Rahmen zentraler 
Beschaffungen tätigt, und zwar in dem Maße, wie die betreffenden Vergabeverfahren 
und ihre Durchführung in allen Phasen von der zentralen Beschaffungsstelle allein 
geleitet werden, d. h. ab der Veröffentlichung eines Aufrufs zur Angebotsabgabe bis 
zum Auslaufen des Vertrags bzw. der Verträge. 

Wenn bestimmte Phasen des Vergabeverfahrens oder der Ausführung der Verträge 
vom betreffenden öffentlichen Auftraggeber realisiert werden, bleibt der öffentliche 
Auftraggeber für die Erfüllung der Verpflichtungen im Sinne dieser Richtlinie für die 
von ihm durchgeführten Phasen verantwortlich. 

4. Alle von der zentralen Beschaffungsstelle durchgeführten Vergabeverfahren sind im 
Sinne von Artikel 19 mit elektronischen Kommunikationsmitteln abzuwickeln. 

5. Die öffentlichen Auftraggeber können - ohne die in dieser Richtlinie vorgesehenen 
Verfahren anzuwenden - eine zentrale Beschaffungsstelle zur Durchführung der 
zentralen Beschaffungstätigkeiten wählen. Dies gilt auch für den Fall, dass die 
zentrale Beschaffungsstelle dafür vergütet wird. 

6. Zentrale Beschaffungsstellen sorgen dafür, dass sämtliche im Laufe der Ausführung 
von Aufträgen, Rahmenvereinbarungen oder dynamischen Beschaffungssystemen, 
die sie im Laufe ihrer zentralen Beschaffungstätigkeiten abschließen bzw. auf die sie 
zurückgreifen, getätigten Transaktionen dokumentiert werden.  
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Artikel 36 
Nebenbeschaffungstätigkeiten 

Die Erbringer von Nebenbeschaffungstätigkeiten werden in Übereinstimmung mit den in 
dieser Richtlinie beschriebenen Vergabeverfahren ausgewählt. 

Artikel 37 
Gelegentliche gemeinsame Auftragsvergabe 

1. Ein oder mehrere öffentliche Auftraggeber können sich darauf verständigen, eine 
bestimmte Auftragsvergabe gemeinsam durchzuführen. 

2. Führt ein öffentlicher Auftraggeber die betreffenden Vergabeverfahren in allen 
Phasen. d. h. ab der Veröffentlichung eines Aufrufs zur Angebotsabgabe bis zur 
Beendigung des Auftrags bzw. der Aufträge allein aus, ist dieser öffentliche 
Auftraggeber allein für die Erfüllung der Pflichten im Sinne dieser Richtlinie 
verantwortlich. 

Wenn die Durchführung der Vergabeverfahren und die Ausführung der Aufträge von 
mehr als einem der teilnehmenden öffentlichen Auftraggeber realisiert werden, bleibt 
jeder öffentliche Auftraggeber für die Erfüllung der Pflichten im Sinne dieser 
Richtlinie für die von ihm durchgeführten Phasen verantwortlich. 

Artikel 38 
Gemeinsame Auftragsvergabe durch öffentliche Auftraggeber aus unterschiedlichen 

Mitgliedstaaten 

1. Unbeschadet Artikel 11 können öffentliche Auftraggeber aus verschiedenen 
Mitgliedstaaten gemeinsam öffentliche Aufträge vergeben, indem sie auf eines der in 
diesem Artikel genannten Mittel zurückgreifen. 

2. Mehrere öffentliche Auftraggeber können Bauleistungen, Lieferungen und/ oder 
Dienstleistungen von oder durch zentrale Beschaffungsstellen erwerben, die in einem 
anderen Mitgliedstaat belegen sind. In diesem Fall wird das Vergabeverfahren gemäß 
den einzelstaatlichen Bestimmungen des Mitgliedstaats durchgeführt, in dem die 
zentrale Beschaffungsstelle belegen ist. 

3. Mehrere öffentliche Auftraggeber aus verschiedenen Mitgliedstaaten können 
gemeinsam einen öffentlichen Auftrag vergeben. In diesem Fall schließen die 
öffentlichen Auftraggeber eine Vereinbarung ab, in der Folgendes festgelegt wird: 

(a) die nationalen Bestimmungen, die auf das Vergabeverfahren Anwendung 
finden; 

(b) die interne Organisation des Vergabeverfahrens, einschließlich der 
Handhabung des Verfahrens, der Aufteilung der Zuständigkeiten, der 
Verteilung der zu beschaffenden Bauleistungen, Lieferungen oder 
Dienstleistungen und des Abschlusses der Aufträge. 
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Bei der Festlegung des anwendbaren einzelstaatlichen Rechts gemäß Buchstabe a 
können die öffentlichen Auftraggeber die Bestimmungen eines Mitgliedstaats 
wählen, in dem zumindest eine der beteiligten Behörden belegen ist. 

4. Haben mehrere öffentliche Auftraggeber aus verschiedenen Mitgliedstaaten eine 
gemeinsame juristische Person, einschließlich eines Europäischen Verbunds für 
territoriale Zusammenarbeit im Sinne der Verordnung (EG) Nr. 1082/2006 des 
Europäischen Parlaments und des Rates32 oder andere Einrichtungen nach EU-Recht 
gegründet, einigen sich die teilnehmenden öffentlichen Auftraggeber per Beschluss 
der zuständigen Stelle der gemeinsamen juristischen Person auf die anwendbaren 
nationalen Vergaberegeln eines der folgenden Mitgliedstaaten: 

(a) die nationalen Bestimmungen des Mitgliedstaats, in dem die gemeinsame 
juristische Person ihren eingetragenen Sitz hat;  

(b) die nationalen Bestimmungen des Mitgliedstaats, in dem die gemeinsame 
juristische Person ihre Tätigkeiten ausübt. 

Diese Vereinbarung gilt entweder für eine unbestimmte Frist, wenn dies im 
Gründungsrechtsakt der gemeinsamen juristischen Person festgelegt wurde, oder 
kann auf einen bestimmten Zeitraum, bestimmte Arten von Aufträgen oder einen 
oder mehrere Auftragszuschlag bzw. -zuschläge beschränkt werden. 

5. Ist eine Vereinbarung zur Festlegung des anwendbaren öffentlichen 
Auftragsvergaberechts nicht vorhanden, werden die einzelstaatlichen Bestimmungen 
für den Auftragszuschlag nach folgenden Regeln festgelegt: 

(a) wird das Verfahren von einem teilnehmenden öffentlichen Auftraggeber im 
Namen der anderen durchgeführt oder gehandhabt, gelten die einzelstaatlichen 
Vorschriften des Mitgliedstaats dieses öffentlichen Auftraggebers; 

(b) wird das Verfahren von einem teilnehmenden öffentlichen Auftraggeber nicht 
im Namen der anderen durchgeführt oder gehandhabt und 

(a) betrifft einen Bauauftrag, wenden die öffentlichen Auftraggeber die 
einzelstaatlichen Vorschriften des Mitgliedstaats an, in dem die meisten 
Bauarbeiten belegen sind; 

(b) betrifft einen Dienstleistungs- oder Lieferauftrag, wenden die 
öffentlichen Auftraggeber die nationalen Bestimmungen des 
Mitgliedstaats an, in dem der Großteil der Dienstleistungen oder 
Lieferungen erbracht wird; 

(c) für den Fall, dass es nicht möglich ist, das anwendbare einzelstaatliche Recht 
gemäß der Buchstaben a oder b anzuwenden, wenden die öffentlichen 
Auftraggeber die einzelstaatlichen Bestimmungen des Mitgliedstaats des 
öffentlichen Auftraggebers an, der den größten Teil der Kosten trägt. 

                                                 
32 ABl. L 210 vom 31. 7 .2006, S. 19. 
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6. Ist eine Vereinbarung zur Festlegung des anwendbaren öffentlichen 
Auftragsvergaberechts im Sinne von Absatz 4 nicht vorhanden, werden die 
einzelstaatlichen Bestimmungen für die von den gemeinsamen juristischen Personen, 
die von mehreren öffentlichen Auftraggebern aus verschiedenen Mitgliedstaaten 
gegründet wurden, durchgeführten Vergabeverfahren nach folgenden Regeln 
festgelegt: 

(a) wird das Verfahren vom zuständigen Organ der gemeinsamen juristischen 
Person durchgeführt oder gehandhabt, finden die einzelstaatlichen 
Bestimmungen des Mitgliedstaats, in dem die juristische Person ihren 
eingetragenen Sitz hat, Anwendung; 

(b) wird das Verfahren von einem Mitglied der juristischen Person im Namen 
dieser juristischen Person durchgeführt, gelten die Regeln von Absatz 5 
Buchstaben a und b; 

(c) für den Fall, dass es nicht möglich ist, das anwendbare einzelstaatliche Recht 
gemäß Absatz 5 Buchstaben a oder b anzuwenden, wenden die öffentlichen 
Auftraggeber die einzelstaatlichen Bestimmungen des Mitgliedstaats an, in 
dem die juristische Person ihren eingetragenen Sitz hat. 

7. Ein oder mehrere öffentliche/r Auftraggeber kann/können Einzelaufträge mittels 
einer Rahmenvereinbarung vergeben, die von oder gemeinsam mit einem in einem 
anderen Mitgliedstaat belegenen öffentlichen Auftraggeber geschlossen wurde, 
sofern die Rahmenvereinbarung spezifische Vorschriften enthält, die den bzw. die 
jeweiligen öffentlichen Auftraggeber zur Vergabe von Einzelaufträgen befugen. 

8. Beschlüsse über die Vergabe öffentlicher Aufträge bei der grenzübergreifenden 
öffentlichen Auftragsvergabe unterliegen den üblichen Nachprüfungsmechanismen, 
die im einzelstaatlichen Recht verankert sind. 

9. Damit die Nachprüfungsmechanismen wirksam greifen, sorgen die Mitgliedstaaten 
dafür, dass die Beschlüsse der für die Nachprüfung zuständigen Stellen im Sinne der 
Richtlinie 89/665/EWG des Rates33, die in anderen Mitgliedstaaten belegen sind, 
gemäß der einzelstaatlichen Rechtsordnung in jeder Hinsicht ausgeführt werden, 
sofern derlei Beschlüsse in ihrem Hoheitsgebiet niedergelassene öffentliche 
Auftraggeber umfassen, die an der besagten grenzübergreifenden öffentlichen 
Auftragsvergabe beteiligt sind.  

                                                 
33 ABl. L 395 vom 30.12. 1989, S. 33. 
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KAPITEL III 
Ablauf des Verfahrens 

ABSCHNITT 1 
VORBEREITUNG 

Artikel 39 
Vorherige Marktkonsultationen 

1. Vor der Lancierung eines Vergabeverfahrens können die öffentlichen Auftraggeber 
Marktkonsultationen durchführen, um die Struktur, die Möglichkeiten und die 
Fähigkeit des Marktes zu bewerten und die Wirtschaftsteilnehmer über ihre 
Auftragsvergabepläne und -anforderungen zu unterrichten. 

Zu diesem Zweck können die öffentlichen Auftraggeber den Rat von unterstützenden 
Verwaltungsstrukturen oder Dritten bzw. Marktteilnehmern einholen oder 
akzeptieren, sofern dieser Rat nicht wettbewerbsschädigend ist und nicht zu einem 
Verstoß gegen die Grundsätze der Nichtdiskriminierung und der Transparenz 
verstößt.  

2. Hat ein Bewerber oder Bieter oder ein mit ihnen in Verbindung stehendes 
Unternehmen den öffentlichen Auftraggeber beraten oder war auf andere Art und 
Weise an der Ausarbeitung des Vergabeverfahrens beteiligt, ergreift der öffentliche 
Auftraggeber angemessene Maßnahmen, um sicherzustellen, dass der Wettbewerb 
durch die Teilnahme des Bewerbers oder Bieters nicht verzerrt wird. 

Derlei Maßnahmen umfassen die Unterrichtung anderer Bewerber oder Bieter in 
Bezug auf alle einschlägigen Informationen, die im Zusammenhang mit der 
Einbeziehung des Bewerbers oder Bieters in die Ausarbeitung des 
Vergabeverfahrens und die Festlegung angemessener Fristen für den Eingang der 
Angebote ausgetauscht wurden oder daraus resultieren. Der betreffende Bewerber 
oder Bieter wird vom Verfahren nur dann ausgeschlossen, wenn keine andere 
Möglichkeit besteht, die Einhaltung der Pflicht zur Wahrung des Grundsatzes der 
Gleichbehandlung zu gewährleisten.  

Vor einem solchen Ausschluss wird den Bewerbern oder Bietern die Möglichkeit 
gegeben, nachzuweisen, dass ihre Einbeziehung in die Ausarbeitung des 
Vergabeverfahrens den Wettbewerb nicht verzerren kann. Die ergriffenen 
Maßnahmen werden im nach Artikel 85 geforderten Einzelbericht dokumentiert.  

Artikel 40 
Technische Spezifikationen 

1. Die technischen Spezifikationen im Sinne von Anhang VIII Nummer 1 sind in den 
Auftragsunterlagen darzulegen. In ihnen werden die für die Bauarbeiten, 
Dienstleistungen oder Lieferungen geforderten Merkmale beschrieben.  
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Diese Merkmale können sich auch auf den spezifischen Produktionsprozess bzw. die 
spezifische Erbringung der angeforderten Bauleistungen, Lieferungen oder 
Dienstleistungen oder jedes sonstige in Artikel 2 Absatz 22 genannte 
Lebenszyklusstadium beziehen. 

In den technischen Spezifikationen ist ferner anzugeben, ob Rechte an geistigem 
Eigentum übertragen werden müssen. 

Bei jeglicher Auftragsvergabe, deren Gegenstand von Personen – ob nun das 
allgemeine Publikum oder das Personal des öffentlichen Auftraggebers - genutzt 
werden soll, werden diese technischen Spezifikationen so erstellt, dass die 
Zugänglichkeitskriterien für Menschen mit Behinderungen oder die Konzeption für 
alle Verwendungsarten ("Design for all") außer in ordnungsgemäß begründeten 
Fällen berücksichtigt werden. 

Wenn obligatorische Zugänglichkeitsstandards in einem Rechtsakt der Union 
festgelegt werden, müssen die technischen Spezifikationen hinsichtlich der 
Zugänglichkeitskriterien darauf Bezug nehmen.  

2. Die technischen Spezifikationen müssen allen Wirtschaftsteilnehmern den gleichen 
Zugang zum Vergabeverfahren garantieren und dürfen die Öffnung der öffentlichen 
Beschaffungsmärkte für den Wettbewerb nicht in ungerechtfertigter Weise 
behindern. 

3. Unbeschadet zwingender nationaler Vorschriften, die mit dem Unionsrecht vereinbar 
sind, sind die technischen Spezifikationen auf eine der nachfolgend genannten Arten 
zu formulieren: 

(a) in Form von Leistungs- oder Funktionsanforderungen, einschließlich 
Umweltmerkmale, sofern die Parameter hinreichend genau sind, um den 
Bietern ein klares Bild vom Auftragsgegenstand zu vermitteln und dem 
öffentlichen Auftraggeber die Erteilung des Zuschlags zu ermöglichen; 

(b) unter Bezugnahme auf die technischen Spezifikationen und in der Rangfolge 
nationale Normen, mit denen europäische Normen umgesetzt werden, 
europäische technische Zulassungen, gemeinsame technische Spezifikationen, 
internationale Normen und andere technische Bezugsysteme, die von den 
europäischen Normungsgremien erarbeitet wurden oder, falls solche Normen 
und Spezifikationen fehlen, mit Bezugnahme auf nationale Normen, nationale 
technische Zulassungen oder nationale technische Spezifikationen für die 
Planung, Berechnung und Ausführung von Bauwerken und den Einsatz von 
Lieferungen; wobei jede Bezugnahme mit dem Zusatz „oder gleichwertig“ zu 
versehen ist; 

(c) in Form von Leistungs- oder Funktionsanforderungen gemäß Buchstabe a unter 
Bezugnahme auf die Spezifikationen gemäß Buchstabe b als Grundlage für die 
Vermutung der Konformität mit diesen Leistungs- und 
Funktionsanforderungen; 

(d) unter Bezugnahme auf die technischen Spezifikationen gemäß Buchstabe b 
hinsichtlich bestimmter Merkmale und mit Bezugnahme auf die Leistungs- 
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oder Funktionsanforderungen gemäß Buchstabe a hinsichtlich anderer 
Merkmale. 

4. Soweit dies nicht durch den Vertragsgegenstand gerechtfertigt ist, darf in technischen 
Spezifikationen nicht auf eine bestimmte Produktion oder Herkunft oder ein 
besonderes Verfahren oder auf Marken, Patente, Typen, einen bestimmten Ursprung 
oder eine bestimmte Produktion verwiesen werden, wenn dadurch bestimmte 
Unternehmen oder bestimmte Produkte begünstigt oder ausgeschlossen werden. 
Solche Verweise sind jedoch ausnahmsweise zulässig, wenn der Auftragsgegenstand 
nach Absatz 3 nicht hinreichend genau und allgemein verständlich beschrieben 
werden kann; solche Verweise sind mit dem Zusatz "oder gleichwertig" zu versehen. 

5. Macht der Auftraggeber von der Möglichkeit Gebrauch, auf die in Absatz 3 
Buchstabe a genannten Spezifikationen zu verweisen, so kann er ein Angebot nicht 
mit der Begründung ablehnen, die angebotenen Bauarbeiten, Lieferungen und 
Dienstleistungen entsprächen nicht den von ihm herangezogenen Spezifikationen, 
sofern der Bieter in seinem Angebot dem Auftraggeber mit geeigneten Mitteln – 
einschließlich der in Artikel 42 genannten - nachweist, dass die von ihm 
vorgeschlagenen Lösungen den Anforderungen der technischen Spezifikationen, auf 
die Bezug genommen wurde, gleichermaßen entsprechen. 

6. Macht der öffentliche Auftraggeber von der Möglichkeit nach Absatz 3 Buchstabe a 
Gebrauch, die technischen Spezifikationen in Form von Leistungs- oder 
Funktionsanforderungen zu formulieren, so darf er ein Angebot über Bauleistungen, 
Lieferungen oder Dienstleistungen, die einer nationalen Norm, mit der eine 
europäische Norm umgesetzt wird, oder einer europäischen technischen Zulassung, 
einer gemeinsamen technischen Spezifikation, einer internationalen Norm oder 
einem technischen Bezugssystem, das von den europäischen Normungsgremien 
erarbeitet wurde, entsprechen, nicht zurückweisen, wenn diese Spezifikationen die 
von ihm geforderten Leistungs- oder Funktionsanforderungen betreffen. 

Der Bieter muss in seinem Angebot mit allen geeigneten Mitteln – einschließlich der 
in Artikel 42 genannten - nachweisen, dass die der Norm entsprechende jeweilige 
Bauleistung, Lieferung oder Dienstleistung den Leistungs- oder 
Funktionsanforderungen des Auftraggebers entspricht. 

Artikel 41 
Gütezeichen 

1. Sehen die öffentlichen Auftraggeber umweltbezogene, soziale oder sonstige 
Merkmale für Bauarbeiten, Dienstleistungen oder Lieferungen in Form von 
Leistungs- oder Funktionsanforderungen gemäß Artikel 40 Absatz 3 Buchstabe a 
vor, können sie vorschreiben, dass diese Bauarbeiten, Dienstleistungen oder 
Lieferungen mit einem spezifischen Gütezeichen versehen werden, sofern alle 
nachfolgend genannten Bedingungen erfüllt sind: 

(a) die Anforderungen für das Gütezeichen betreffen lediglich Merkmale, die mit 
dem Auftragsgegenstand in Verbindung stehen und für die Bestimmung der 
Merkmale der Bauarbeiten, Lieferungen oder Dienstleistungen geeignet sind, 
die der Auftragsgegenstand sind; 



 

DE 84   DE 

(b) die Anforderungen für das Gütezeichen werden auf der Grundlage 
wissenschaftlicher Informationen erstellt oder gründen sich auf sonstige 
objektiv nachprüfbare und nichtdiskriminierende Kriterien; 

(c) die Gütezeichen werden im Rahmen eines offenen und transparenten 
Verfahrens erlassen, an dem alle interessierten Kreise – wie z.B. staatliche 
Stellen, Verbraucher, Hersteller, Händler und Umweltorganisationen – 
teilnehmen können; 

(d) die Gütezeichen sind für alle Betroffenen zugänglich; 

(e) die Kriterien für das Gütezeichen werden von einem Dritten festgelegt, der 
vom Wirtschaftsteilnehmer unabhängig ist, der das Gütezeichen anwendet. 

Die öffentlichen Auftraggeber, die ein spezifisches Gütezeichen fordern, akzeptieren 
alle gleichwertigen Gütezeichen, die den gleichen Anforderungen wie das von ihnen 
geforderte spezifische Gütezeichen genügen. Bei Produkten ohne dieses Gütezeichen 
akzeptieren die öffentlichen Auftraggeber auch ein technisches Dossier des 
Herstellers oder sonstige zweckmäßige Nachweise. 

2. Erfüllt ein Gütezeichen die Bedingungen gemäß Absatz 1 Buchstaben b, c, d und e, 
schreibt aber gleichzeitig Anforderungen vor, die mit dem Auftragsgegenstand nicht 
in Verbindung stehen, können die öffentlichen Auftraggeber technische 
Spezifikationen unter Verweis auf die detaillierten Spezifikationen dieses 
Gütezeichens oder gegebenenfalls Teile davon festlegen, die mit dem 
Auftragsgegenstand in Verbindung stehen und geeignet sind, die Merkmale dieses 
Auftragsgegenstands zu definieren.  

Artikel 42 
Testberichte, Zertifizierung und sonstige Nachweise 

1. Die öffentlichen Auftraggeber können den Wirtschaftsteilnehmern vorschreiben, 
einen Testbericht von Seiten einer anerkannten Stelle oder eine von dieser 
ausgegebene Zertifizierung als Nachweis für die Konformität mit den technischen 
Spezifikationen beizubringen. 

In Fällen, in denen die öffentlichen Auftraggeber die Vorlage von Bescheinigungen 
anerkannter Stellen verlangen, mit denen die Konformität mit einer bestimmten 
technischen Spezifikation nachgewiesen wird, akzeptieren die öffentlichen 
Auftraggeber auch Zertifikate anderer als gleichwertig anerkannter Stellen. 

2. Die öffentlichen Auftraggeber akzeptieren andere geeignete Nachweise als die in 
Absatz 1 genannten, wie z. B. ein technisches Dossier des Herstellers, wenn der 
betreffende Wirtschaftsteilnehmer keinen Zugang zu den in Absatz 1 genannten 
Zertifikaten oder Testberichten oder keine Möglichkeit hat, diese innerhalb der 
einschlägigen Fristen einzuholen. 

3. Bei den in Absatz 1 genannten anerkannten Stellen handelt es sich um Prüf- und 
Eichlaboratorien sowie die Zertifizierungs- und Inspektionsstellen, die gemäß der 
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Verordnung (Nr.) 765/2008 des Europäischen Parlaments und des Rates34 
akkreditiert sind. 

4. Die Mitgliedstaaten können anderen Mitgliedstaaten auf Anfrage jegliche 
Informationen im Zusammenhang mit den Nachweisen und Unterlagen zur 
Verfügung stellen, die gemäß Artikel 40 Absatz 6, Artikel 41 und der Absätze 1, 2 
und 3 dieses Artikels beizubringen sind. Die zuständigen Behörden des 
Niederlassungsmitgliedstaats übermitteln diese Informationen gemäß Artikel 88. 

Artikel 43 
Varianten 

1. Die öffentlichen Auftraggeber können den Bietern die Möglichkeit einräumen, 
Varianten vorzuschlagen. Sie weisen in der Bekanntmachung oder wenn eine 
Bekanntmachung einer Vorinformation als Aufruf zum Wettbewerb verwendet wird, 
in der Aufforderung zur Interessensbestätigung darauf hin, ob sie Varianten zulassen 
oder nicht. Fehlt eine entsprechende Angabe, so sind keine Varianten zugelassen. 

2. Lassen die öffentlichen Auftraggeber Varianten zu, so nennen sie in den 
Auftragsunterlagen die Mindestanforderungen, die Varianten erfüllen müssen, und 
geben an, in welcher Art und Weise sie einzureichen sind. Auch sorgen sie dafür, 
dass die gewählten Zuschlagskriterien nutzvoll auf die Varianten angewandt werden 
können, die diese Mindestanforderungen erfüllen, sowie auf übereinstimmende 
Angebote, die keine Varianten sind. 

3. Die öffentlichen Auftraggeber berücksichtigen nur Varianten, die die von ihnen 
verlangten Mindestanforderungen erfüllen. 

Bei den Verfahren zur Vergabe öffentlicher Liefer- oder Dienstleistungsaufträge 
dürfen öffentliche Auftraggeber, die Varianten zugelassen haben, eine Variante nicht 
allein deshalb zurückweisen, weil sie, wenn sie den Zuschlag erhalten sollte, 
entweder zu einem Dienstleistungsauftrag anstatt zu einem öffentlichen Lieferauftrag 
bzw. zu einem Lieferauftrag anstatt zu einem öffentlichen Dienstleistungsauftrag 
führen würde. 

Artikel 44 
Unterteilung von Aufträgen in Lose 

1. Öffentliche Aufträge können in homogene oder heterogene Lose unterteilt werden. 
Bei Aufträgen mit einem Wert, der den Schwellenwerten in Artikel 4 entspricht oder 
sie übersteigt, aber 500 000 EUR nicht unterschreitet, so wie in Artikel 5 festgelegt, 
und bei denen der öffentliche Auftraggeber eine Unterteilung in Lose für nicht 
sinnvoll hält, wird dies ausführlich in der Auftragsbekanntmachung oder in der 
Aufforderung zur Interessensbestätigung erläutert. 

                                                 
34 ABl. L 218 vom 13. 8. 2008, S. 30. 
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Die öffentlichen Auftraggeber geben in der Auftragsbekanntmachung oder in der 
Aufforderung zur Interessensbestätigung an, ob die Angebote lediglich auf ein oder 
auf mehrere Lose beschränkt sind. 

2. Die öffentlichen Auftraggeber können, auch wenn die Möglichkeit eines Angebots in 
mehreren Losen genannt wurde, die Zahl der Lose beschränken, für den der Bieter 
einen Zuschlag erhalten kann, sofern die Höchstzahl in der Auftragsbekanntmachung 
oder in der Aufforderung zur Interessensbestätigung angegeben wurde. Die 
öffentlichen Auftraggeber legen die objektiven und nicht diskriminierenden Kriterien 
oder Regeln für die Vergabe verschiedener Lose fest und geben dies in den 
Auftragsunterlagen an, wenn die Anwendung der gewählten Zuschlagskriterien im 
Zuschlag einer größeren Zahl von Losen als die Höchstzahl für einen Bieter 
resultieren würde. 

3. Wenn ein einziger Bieter den Zuschlag für mehr als ein Los erhalten kann, können 
die öffentlichen Auftraggeber vorschreiben, dass sie entweder einen Auftrag per Los 
oder einen oder mehrere Aufträge für mehrere oder alle Lose vergeben. 

In den Auftragsunterlagen erläutern die öffentlichen Auftraggeber, ob sie sich das 
Recht vorbehalten, eine derartige Wahl zu treffen, und wenn ja, ob die Lose in einem 
einzigen Auftrag zusammengefasst werden können. 

Die öffentlichen Auftraggeber legen zunächst die Angebote fest, die die 
Auswahlkriterien nach Artikel 66 für jedes einzelne Los am Besten erfüllen. Sie 
können den Zuschlag für mehr als ein Los an einen Bieter erteilen, der nicht an erster 
Stelle in Bezug auf alle Einzellose dieses Auftrags steht, sofern die 
Zuschlagskriterien nach Artikel 66 im Hinblick auf alle unter diesen Auftrag 
fallenden Lose besser erfüllt werden. Die öffentlichen Auftraggeber legen die 
Methoden fest, die sie für einen solchen Vergleich der Auftragsunterlagen zu 
verwenden gedenken. Diese Methoden haben transparent, objektiv und 
nichtdiskriminierend zu sein. 

4. Die öffentlichen Auftraggeber können vorschreiben, dass sämtliche Auftragnehmer 
ihre Tätigkeiten unter der Leitung eines Wirtschaftsteilnehmers koordinieren, der den 
Zuschlag für ein Los erhalten hat, das die Koordinierung des gesamten Projekts oder 
seiner jeweiligen Teile umfasst. 

Artikel 45 
Fristsetzung 

1. Bei der Festsetzung der Fristen für den Eingang der Angebote und der 
Teilnahmeanträge berücksichtigt der öffentliche Auftraggeber unbeschadet der in 
Artikel 24 bis 30 festgelegten Mindestfristen die Komplexität des Auftrags und die 
Zeit, die für die Ausarbeitung der Angebote erforderlich ist. 

2. Können die Angebote nur nach einer Ortsbesichtigung oder Einsichtnahme in 
Anlagen zu den Auftragsunterlagen vor Ort erstellt werden, so sind die Fristen 
entsprechend zu verlängern, und zwar so, dass alle betroffenen Wirtschaftsteilnehmer 
von allen Informationen, die für die Erstellung des Angebotes notwendig sind, 
Kenntnis nehmen können. 
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ABSCHNITT 2 
VERÖFFENTLICHUNG UND TRANSPARENZ 

Artikel 46 
Vorinformation 

1. Die öffentlichen Auftraggeber können ihre Absicht einer geplanten Auftragsvergabe 
mittels der Veröffentlichung von Vorinformationen sobald wie möglich nach Beginn 
des Haushaltsjahrs bekanntgeben. Diese Bekanntmachungen enthalten die 
Informationen nach Anhang VI Teil B Abschnitt I. Sie werden entweder von der 
Kommission oder den öffentlichen Auftraggebern zu ihren Beschafferprofilen gemäß 
Anhang IX Ziffer 2 Buchstabe b veröffentlicht. Wird die Bekanntmachung von den 
öffentlichen Auftraggebern zu ihren Beschafferprofilen veröffentlicht, übermitteln 
sie eine Bekanntmachung der Veröffentlichung zu ihrem Beschafferprofil im Sinne 
von Anhang IX Ziffer 3. 

2. Bei nichtoffenen Verfahren und Verhandlungsverfahren können subzentrale 
öffentliche Auftraggeber die Bekanntmachung einer Vorinformation als Aufruf zum 
Wettbewerb im Sinne von Artikel 24 Absatz 2 verwenden, sofern die 
Bekanntmachung sämtliche folgenden Bedingungen erfüllt: 

(a) sie bezieht sich insbesondere auf Lieferungen, Bauarbeiten oder 
Dienstleistungen, die Gegenstand des zu vergebenden Auftrags sein werden; 

(b) sie muss den Hinweis enthalten, dass dieser Auftrag im nichtoffenen Verfahren 
oder im Verhandlungsverfahren ohne spätere Veröffentlichung eines Aufrufs 
zum Wettbewerb vergeben wird, sowie die Aufforderung an die interessierten 
Wirtschaftsteilnehmer, ihr Interesse schriftlich mitzuteilen; 

(c) sie muss darüber hinaus die Informationen von Anhang VI Teil B Abschnitt I 
und die Informationen von Anhang VI Teil B Abschnitt II enthalten; 

(d) sie muss spätestens 12 Monate vor dem Zeitpunkt der Absendung der 
Aufforderung im Sinne des Artikels 52 Absatz 1 veröffentlicht werden. 

Derartige Bekanntmachungen werden nicht zu einem Beschafferprofil veröffentlicht. 

Artikel 47 
Auftragsbekanntmachung 

Alle öffentlichen Auftraggeber können eine Auftragsbekanntmachung als Mittel für den 
Aufruf zum Wettbewerb für alle Verfahren verwenden. Derartige Bekanntmachungen 
enthalten die Informationen nach Anhang VI Teil C und werden gemäß Artikel 49 
veröffentlicht. 
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Artikel 48 
Vergabebekanntmachung 

1. Ein öffentlicher Auftraggeber, der einen öffentlichen Auftrag vergeben oder eine 
Rahmenvereinbarung geschlossen hat, übermittelt spätestens 48 Tage nach der 
Vergabe des Auftrags beziehungsweise nach Abschluss der Rahmenvereinbarung 
eine Bekanntmachung mit den Ergebnissen des Vergabeverfahrens ab. 

Derartige Bekanntmachungen enthalten die Informationen nach Anhang VI Teil D 
und werden gemäß Artikel 49 veröffentlicht. 

2. Wurde der Aufruf zum Wettbewerb für den entsprechenden Auftrag in Form einer 
Bekanntmachung einer Vorinformation lanciert und der öffentliche Auftraggeber 
beabsichtigt keine weitere Auftragsvergabe in den zwölf Monaten, die von der 
Bekanntmachung einer Vorinformation abgedeckt sind, enthält die 
Vergabebekanntmachung einen entsprechenden Hinweis. 

Bei Rahmenvereinbarungen im Sinne von Artikel 31 brauchen die öffentlichen 
Auftraggeber nicht für jeden Einzelauftrag, der aufgrund dieser Vereinbarung 
vergeben wird, eine Bekanntmachung mit den Ergebnissen des jeweiligen 
Vergabeverfahrens zu übermitteln. 

3. Der öffentliche Auftraggeber übermittelt spätestens 48 Tage nach jeder 
Auftragsvergabe eine Bekanntmachung mit dem Ergebnis der Vergabe der 
Einzelaufträge, die im Rahmen eines dynamischen Beschaffungssystems vergeben 
werden. Sie können diese Bekanntmachungen jedoch auf Quartalsbasis 
zusammenfassen. In diesem Fall versendet er die Zusammenstellung spätestens 
48 Tage nach Quartalsende.  

4. Bestimmte Angaben über die Auftragsvergabe oder den Abschluss der 
Rahmenvereinbarungen müssen jedoch nicht veröffentlicht werden, wenn die 
Offenlegung dieser Angaben den Gesetzesvollzug behindern, dem öffentlichen 
Interesse zuwiderlaufen, die berechtigten geschäftlichen Interessen öffentlicher oder 
privater Wirtschaftsteilnehmer schädigen oder den lauteren Wettbewerb zwischen 
ihnen beeinträchtigen würde. 

Artikel 49 
Abfassung und Modalitäten der Veröffentlichung von Bekanntmachungen 

1. Die Bekanntmachungen gemäß Artikel 46, 47 und 48 enthalten die Informationen 
nach Anhang VI im Format der Standardformulare, einschließlich Standardformulare 
für Korrigenda. 

Diese Standardformulare werden von der Kommission festgelegt. Entsprechende 
Durchführungsrechtsakte werden nach dem Beratungsverfahren gemäß Artikel 91 
erlassen. 

2. Die Bekanntmachungen gemäß Artikel 46, 47 und 48 werden im Sinne von 
Anhang IX erstellt, der Kommission elektronisch übermittelt und veröffentlicht. Die 
Bekanntmachungen werden spätestens fünf Tage nach ihrer Übermittlung 
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veröffentlicht. Die Kosten für die Veröffentlichung der Bekanntmachungen durch die 
Kommission gehen zulasten der Union.  

3. Bekanntmachungen nach Artikel 46 Absatz 2 und Artikel 47 werden vollständig in 
einer vom öffentlichen Auftraggeber gewählten Amtssprache der Union 
veröffentlicht. Einzig diese Sprachfassung ist verbindlich. In den anderen 
Amtssprachen wird eine Zusammenfassung der wichtigsten Bestandteile einer jeden 
Bekanntmachung veröffentlicht. 

4. Die Kommission sorgt dafür, dass der vollständige Text und die Zusammenfassung 
der Bekanntmachungen einer Vorinformation gemäß Artikel 46 Absatz 2 sowie 
Aufrufe zum Wettbewerb in Bezug auf die Einsetzung eines dynamischen 
Beschaffungssytems im Sinne von Artikel 32 Absatz 3 Buchstabe a weiterhin 
veröffentlicht werden: 

(a) im Falle von Bekanntmachungen einer Vorinformation während eines 
Zeitraums von zwölf Monaten oder bis zum Eingang einer 
Vergabebekanntmachung im Sinne von Artikel 48 mit dem Hinweis, dass 
keine weitere Auftragsvergabe in den zwölf Monaten geplant ist, die von der 
Bekanntmachung eines Aufrufs zum Wettbewerb abgedeckt sind; 

(b) im Falle von Aufrufen zum Wettbewerb in Bezug auf die Einsetzung eines 
dynamischen Beschaffungssytems für den Gültigkeitszeitraum dieses Systems. 

5. Die öffentlichen Auftraggeber weisen den Tag der Absendung der 
Bekanntmachungen nach. 

Die Kommission stellt dem öffentlichen Auftraggeber eine Bestätigung des Erhalts 
der Bekanntmachung und der Veröffentlichung der übermittelten Informationen aus, 
in denen das Datum dieser Veröffentlichung angegeben ist. Diese Bestätigung dient 
als Nachweis der Veröffentlichung. 

6. Die öffentlichen Auftraggeber können Bekanntmachungen für öffentliche Aufträge 
veröffentlichen, die nicht der Veröffentlichungsanforderung im Sinne dieser 
Richtlinie unterliegen, wenn diese Bekanntmachungen der Kommission auf 
elektronischem Wege im in Anhang IX genannten Format und der dort vorgesehenen 
Verfahren übermittelt werden. 

Artikel 50 
Veröffentlichung auf nationaler Ebene 

1. Die in den Artikeln 46, 47 und 48 genannten Bekanntmachungen sowie die darin 
enthaltenen Informationen werden auf nationaler Ebene nicht vor der 
Veröffentlichung nach Artikel 49 veröffentlicht.  

2. Die auf nationaler Ebene veröffentlichten Bekanntmachungen dürfen nur die 
Angaben enthalten, die in den an die Kommission übermittelten Bekanntmachungen 
enthalten sind oder in einem Beschafferprofil veröffentlicht wurden, und müssen auf 
das Datum der Übermittlung an die Kommission bzw. der Veröffentlichung im 
Beschafferprofil hinweisen. 
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3. Die Vorinformationen werden nicht in einem Beschafferprofil veröffentlicht, bevor 
die Ankündigung dieser Veröffentlichung an die Kommission übermitteln wurde. 
Dabei ist das Datum der Übermittlung anzugeben. 

Artikel 51 
Elektronische Verfügbarkeit der Auftragsunterlagen  

1. Die öffentlichen Auftraggeber bieten ab dem Datum der Veröffentlichung der 
Bekanntmachung gemäß Artikel 49 oder dem Datum der Aufforderung zur 
Interessensbestätigung einen uneingeschränkten und vollständigen Zugang anhand 
elektronischer Mittel zu diesen Auftragsunterlagen an. Der Text der 
Bekanntmachung oder der Aufforderung zur Interessenbestätigung müssen die 
Internet-Adresse, über die diese Unterlagen abrufbar sind, enthalten. 

2. Zusätzliche Auskünfte zu den Spezifikationen und den zusätzlichen Unterlagen 
erteilen die öffentlichen Auftraggeber oder die zuständigen Stellen, sofern sie 
rechtzeitig angefordert worden sind, spätestens sechs Tage vor dem Schlusstermin 
für den Eingang der Angebote. Bei beschleunigten Verfahren im Sinne der Artikel 25 
Absatz 3 und Artikel 26 Absatz 5 beträgt dieser Zeitraum vier Tage. 

Artikel 52 
Aufforderung zur Angebotsabgabe, zum Dialog oder zur Interessensbestätigung 

1. Bei nichtoffenen Verfahren, beim wettbewerblichen Dialog, 
Innovationspartnerschaften und bei Verhandlungsverfahren fordern die öffentlichen 
Auftraggeber die ausgewählten Bewerber gleichzeitig schriftlich auf, ihre Angebote 
einzureichen oder - im Falle des wettbewerblichen Dialogs - am Dialog 
teilzunehmen. 

Wird eine Vorinformation als Aufruf zum Wettbewerb gemäß Artikel 46 Absatz 2 
genutzt, fordern die öffentlichen Auftraggeber die Wirtschaftsteilnehmer gleichzeitig 
schriftlich auf, die ihr Interesse an einer weiteren Teilnahme bekundet haben. 

2. Die in Absatz 1 genannten Aufforderungen enthalten einen Verweis auf die 
elektronische Adresse, über die die Spezifikationen oder die Beschreibung und alle 
zusätzlichen Unterlagen direkt elektronisch zur Verfügung gestellt wurden. Diese 
Aufzeichnungen müssen zudem die in Anhang X vorgesehenen Angaben enthalten. 

Artikel 53 
Unterrichtung der Bewerber und Bieter 

1. Die öffentlichen Auftraggeber teilen den Bewerbern und Bietern schnellstmöglich 
ihre Entscheidungen über den Abschluss einer Rahmenvereinbarung, die 
Zuschlagserteilung oder die Zulassung zur Teilnahme an einem dynamischen 
Beschaffungssystem mit, einschließlich der Gründe, aus denen beschlossen wurde, 
auf den Abschluss einer Rahmenvereinbarung oder die Vergabe eines Auftrags, für 
den ein Aufruf zum Wettbewerb stattgefunden hat, zu verzichten und das Verfahren 
erneut einzuleiten bzw. kein dynamisches Beschaffungssystem einzurichten. 
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2. Auf Anfrage des Betroffenen unterrichtet der öffentliche Auftraggeber so schnell wie 
möglich, in jedem Fall aber binnen 15 Tage nach Eingang der schriftlichen Anfrage, 

(a) jeden nicht berücksichtigten Bieter über die Gründe für die Ablehnung seiner 
Teilnahme; 

(b) jeden nicht berücksichtigten Bieter über die Gründe für die Ablehnung seines 
Angebots; dazu gehört in den Fällen nach Artikel 40 Absätze 5 und 6 auch eine 
Unterrichtung über die Gründe für seine Entscheidung, dass keine 
Gleichwertigkeit vorliegt oder dass die Bauarbeiten, Lieferungen oder 
Dienstleistungen nicht den Leistungs- oder Funktionsanforderungen 
entsprechen; 

(c) jeden Bieter, der ein ordnungsgemäßes Angebot eingereicht hat, über die 
Merkmale und Vorteile des ausgewählten Angebots sowie über den Namen des 
Zuschlagsempfängers oder der Parteien der Rahmenvereinbarung; 

(d) jeden Bieter, der ein ordnungsgemäßes Angebot eingereicht hat, über die 
Durchführung und die Fortschritte der Verhandlungen und den Dialog mit den 
Bietern. 

3. Die öffentlichen Auftraggeber können beschließen, bestimmte in Absatz 1 genannte 
Angaben über die Zuschlagserteilung, den Abschluss von Rahmenvereinbarungen 
oder die Zulassung zu einem dynamischen Beschaffungssystem nicht mitzuteilen, 
wenn die Offenlegung dieser Angaben den Gesetzesvollzug behindern, dem 
öffentlichen Interesse zuwiderlaufen, die berechtigten geschäftlichen Interessen 
öffentlicher oder privater Wirtschaftsteilnehmer schädigen oder den lauteren 
Wettbewerb zwischen ihnen beeinträchtigen würde. 

ABSCHNITT 3 
AUSWAHL DER TEILNEHMER UND AUFTRAGSVERGABE 

Artikel 54 
Allgemeine Grundsätze 

1. Die Aufträge werden auf der Grundlage der in Artikel 66 bis 69 genannten Kriterien 
vergeben, sofern sämtliche nachfolgenden Bedingungen erfüllt sind: 

(a) das Angebot erfüllt die Anforderungen, Bedingungen und Kriterien, die in der 
Bekanntmachung oder der Aufforderung zur Interessenbestätigung und in den 
Auftragsunterlagen genannt werden, wobei Artikel 43 Rechnung zu tragen ist; 

(b) das Angebot kommt von einem Bieter, der gemäß Artikel 21 und Artikel 55 
nicht ausgeschlossen ist und die vom öffentlichen Auftraggeber in Artikel 56 
genannten Auswahlkriterien sowie gegebenenfalls die in Artikel 64 genannten 
Nichtdiskriminierungsregeln und -kriterien erfüllt. 

2. Die öffentlichen Auftraggeber können entscheiden, einen Auftrag nicht an einen 
Bieter mit dem besten Angebot zu vergeben, wenn sie festgestellt haben, dass der 
Bieter zumindest nicht in angemessener Weise den Anforderungen der 
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Unionsrechtsvorschriften auf dem Gebiet des Sozial- und Arbeitsrechts oder des 
Umweltrechts bzw. der in Anhang XI genannten internationalen Sozial- und 
Umweltsrechtvorschriften genügt. 

3. Bei offenen Verfahren können die öffentlichen Auftraggeber entscheiden, Angebote 
vor der Überprüfung der Einhaltung der Auswahlkriterien zu prüfen, sofern die 
einschlägigen Bestimmungen dieses Abschnitts eingehalten wurden, einschließlich 
der Vorschrift, dass der Auftrag nicht an einen Bieter vergeben wird, der gemäß 
Artikel 55 hätte ausgeschlossen werden müssen bzw. der die Auswahlkriterien des 
öffentlichen Auftraggebers im Sinne von Unterabschnitt I dieses Abschnitts nicht 
einhält. 

4. Die Kommission wird befugt, delegierte Rechtsakte gemäß Artikel 89 zu erlassen, 
um das Verzeichnis in Anhang XI anzupassen, wenn dies aufgrund des Abschlusses 
neuer internationaler Übereinkommen oder der Änderung bestehender internationaler 
Übereinkommen erforderlich ist. 

UNTERABSCHNITT 1 
QUALITATIVE AUSWAHLKRITERIEN  

Artikel 55 
Ausschlussgründe 

1. Ein Bewerber oder Bieter, der aus einem der nachfolgenden Gründe rechtskräftig 
verurteilt worden ist, ist von der Teilnahme an einem öffentlichen Auftrag 
auszuschließen: 

(a) Beteiligung an einer kriminellen Organisation im Sinne von Artikel 2 Absatz 1 
des Rahmenbeschlusses 2008/841/JI des Rates35; 

(b) Korruption gemäß Artikel 3 des Übereinkommens über die Bekämpfung der 
Bestechung, an der Beamte der Europäischen Gemeinschaften oder der 
Mitgliedstaaten der Europäischen Union beteiligt sind36 und Artikel 2 des 
Rahmenbeschlusses 2003/568/JI des Rates37 sowie Korruption im Sinne des 
einzelstaatlichen Rechts des öffentlichen Auftraggebers oder des 
Wirtschaftsteilnehmers;  

(c) Betrug im Sinne von Artikel 1 des Übereinkommens über den Schutz der 
finanziellen Interessen der Europäischen Gemeinschaften38; 

(d) terroristische Straftaten oder Straftaten im Zusammenhang mit terroristischen 
Aktivitäten im Sinne der Artikel 1 und 3 des Rahmenbeschlusses 2002/475/JI39 

                                                 
35 ABl. L 300 vom 22. 12. 2009, S. 42. 
36 ABl. C 195 vom 25.06.1997, S. 1. 
37 ABl. L 192 vom 31. 7. 2003, S. 54. 
38 ABl. C 316 vom 27.11.1995, S. 48. 
39 ABl. L 164 vom 22.6.2002, S. 3. 
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zur Terrorismusbekämpfung oder Anstiftung, Mittäterschaft und Versuch im 
Sinne von Artikel 4 des genannten Rahmenbeschlusses; 

(e) Geldwäsche gemäß Artikel 1 der Richtlinie 91/308/EWG des Rates40. 

Die Verpflichtung zum Ausschluss eines Bewerbers oder Bieters von der Teilnahme 
an einem öffentlichen Auftrag findet auch dann Anwendung, wenn die rechtskräftige 
Verurteilung Unternehmensleiter oder andere Personen mit Vertretungs-, Beschluss- 
oder Kontrollbefugnissen im Hinblick auf den Bewerber oder Bieter betraf. 

2. Jeder Wirtschaftsteilnehmer ist von der Teilnahme an einem Auftrag ausgeschlossen, 
wenn ein öffentlicher Auftraggeber Kenntnis von einer endgültigen und 
rechtskräftigen gerichtlichen Entscheidung erlangt, derzufolge der Teilnehmer der 
Entrichtung seiner Steuern oder Sozialversicherungsbeiträge gemäß den 
Rechtsvorschriften des Landes seiner Niederlassung bzw. des Mitgliedstaats des 
öffentlichen Auftraggebers nicht nachgekommen ist. 

3. Ein öffentlicher Auftraggeber kann jeden Wirtschaftsteilnehmer von der Teilnahme 
an einem öffentlichen Auftrag ausschließen, sofern eine der nachfolgend genannten 
Bedingungen erfüllt ist: 

(a) wenn er Kenntnis von einem Verstoß gegen die Unionsrechtsvorschriften auf 
dem Gebiet des Sozial- und Arbeitsrechts oder des Umweltrechts bzw. der in 
Anhang XI genannten internationalen Sozial- und Umweltsrechtvorschriften 
hat. Die Einhaltung der Unionsvorschriften und -bestimmungen beinhaltet auch 
eine Einhaltung auf angemessene Weise; 

(b) wenn sich der Wirtschaftsteilnehmer im Insolvenzverfahren oder in 
Liquidation befindet, seine Vermögenswerte von einem Liquidator oder 
Gericht verwaltet werden, er sich in einem Vergleichsverfahren befindet, seine 
gewerbliche Tätigkeit eingestellt hat oder sich aufgrund eines in den 
einzelstaatlichen Rechtsvorschriften vorgesehenen gleichartigen Verfahrens in 
einer entsprechenden Lage befindet; 

(c) wenn der öffentliche Auftraggeber mit jeglichen Mitteln nachweisen kann, dass 
der Wirtschaftsteilnehmer eine sonstige schwere Verfehlung begangen hat; 

(d) wenn der Wirtschaftsteilnehmer erhebliche oder dauernde Mängel bei der 
Ausführung einer grundlegenden Anforderung im Rahmen eines früheren 
Auftrags oder früherer Aufträge ähnlicher Art desselben öffentlichen 
Auftraggebers gezeigt hat. 

Um die in Unterabsatz 1 Buchstabe d genannten Ausschlussgründe anwenden zu 
können, nutzen die öffentlichen Auftraggeber eine Bewertungsmethode für die 
Auftragsausführung, die sich auf objektive und messbare Kriterien stützt und auf 
systematische, kohärente und transparente Art und Weise angewandt wird. Jede 
Leistungsbewertung ist dem betreffenden Auftragnehmer mitzuteilen, der 
Gelegenheit erhält, gegen die Ergebnisse Widerspruch einzulegen und Rechtsschutz 
in Anspruch zu nehmen. 

                                                 
40 ABl. L 166 vom 28. 6. 1991, S. 77. 
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4. Jeder Bewerber oder Bieter, der sich in einer der in den Absätzen 1, 2 und 3 
genannten Situationen befindet, kann dem öffentlichen Auftraggeber Nachweise 
beibringen, in denen trotz der einschlägigen Ausschlussgründe seine Verlässlichkeit 
nachgewiesen wird. 

Zu diesem Zweck weisen die Bewerber oder Bieter nach, dass sie jeglichen durch 
eine Straftat oder eine Verfehlung begangenen Schaden behoben haben, die 
Tatsachen und Umstände umfassend durch eine aktive Zusammenarbeit mit den 
Ermittlungsbehörden geklärt haben sowie konkrete technische, organisatorische und 
persönliche Maßnahmen ergriffen haben, die zweckmäßig sind, um weitere 
Straftaten oder Verfehlungen zu vermeiden. Die öffentlichen Auftraggeber bewerten 
die von den Bewerbern und Bietern ergriffenen Maßnahmen unter Berücksichtigung 
der Schwere und besonderen Umstände der Straftat oder des Fehlverhaltens. Sollte 
der öffentliche Auftraggeber die Maßnahmen für unzureichend befinden, nennt er die 
Gründe für seinen Beschluss. 

5. Die Mitgliedstaaten sorgen dafür, dass die öffentlichen Auftraggeber und 
Wirtschaftsteilnehmer leicht Informationen und Hilfe in Bezug auf die Anwendung 
dieses Artikels über die in Artikel 88 vorgesehene Verbindungsstelle erhalten 
können. 

6. Die Mitgliedstaaten stellen den anderen Mitgliedstaaten auf Anfrage sämtliche 
Informationen im Zusammenhang mit den in diesem Artikel aufgelisteten 
Ausschlussgründen zur Verfügung. Die zuständigen Behörden des 
Niederlassungsmitgliedstaats übermitteln diese Informationen gemäß Artikel 88. 

Artikel 56 
Auswahlkriterien 

1. Die öffentlichen Auftraggeber können Teilnahmebedingungen festlegen, die 
Folgendes betreffen: 

(a) Befähigung zur Berufsausübung; 

(b) wirtschaftliche und finanzielle Leistungsfähigkeit; 

(c) technische und berufliche Leistungsfähigkeit. 

Sie sind nicht verpflichtet, sämtliche in den Absätzen 2, 3 und 4 genannten 
Bedingungen vorzuschreiben; allerdings können sie keine weitere Anforderungen als 
die dort genannten festschreiben. 

Die öffentlichen Auftraggeber beschränken die Teilnahmebedingungen auf jene, die 
zweckmäßig sind, um sicherzustellen, dass ein Bewerber oder Bieter über die 
juristischen und finanziellen Kapazitäten sowie die kommerziellen und technischen 
Fähigkeiten zur Ausführung des zu vergebenden Auftrags verfügt. Alle 
Anforderungen müssen mit dem Vertragsgegenstand im Zusammenhang und mit 
diesem in einem absolut angemessenen Verhältnis stehen und der Notwendigkeit, 
einen echten Wettbewerb zu gewährleisten, Rechnung tragen. 
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2. Im Hinblick auf die Eignung zur Ausübung der Berufstätigkeit können die 
öffentlichen Auftraggeber den Wirtschaftsteilnehmern vorschreiben, in einem 
Berufs- oder Handelsregister ihres Niederlassungsmitgliedstaats im Sinne von 
Anhang XII verzeichnet zu sein.  

Müssen Bewerber oder Bieter eine bestimmte Berechtigung besitzen oder Mitglieder 
einer bestimmten Organisation sein, um die betreffende Dienstleistung in ihrem 
Herkunftsmitgliedstaat erbringen zu können, so kann der öffentliche Auftraggeber 
bei der Vergabe öffentlicher Dienstleistungsaufträge den Nachweis ihrer 
Berechtigung oder Mitgliedschaft verlangen. 

3. Im Hinblick auf eine ausreichende wirtschaftliche und finanzielle Leistungsfähigkeit 
können die öffentlichen Auftraggeber den Wirtschaftsteilnehmern vorschreiben, über 
angemessene finanzielle und wirtschaftliche Kapazitäten zu verfügen. Zu diesem 
Zweck können sie von den Wirtschaftsteilnehmern verlangen, einen bestimmten 
Mindestjahresumsatz nachzuweisen, einschließlich eines bestimmten 
Mindestumsatzes im vom Auftrag abgedeckten Bereich und einer angemessenen 
Berufshaftpflichtversicherung. 

Der Mindestjahresumsatz darf den geschätzten Auftragswert nicht um das Dreifache 
übersteigen, außer in ordnungsgemäß begründeten Fällen, die spezielle mit der 
Wesensart der Bauleistungen, Dienstleistungen oder Lieferungen einhergehende 
Risiken betreffen. Der öffentliche Auftraggeber gibt derlei besondere Umstände in 
den Auftragsunterlagen an. 

Ist ein Auftrag in Lose unterteilt, findet dieser Artikel auf jedes einzelne Los 
Anwendung. Der öffentliche Auftraggeber kann jedoch den Mindestjahresumsatz 
unter Bezugnahme auf eine Gruppe von Losen für den Fall festlegen, dass der 
erfolgreiche Bieter den Zuschlag für mehrere Lose erhält, die gleichzeitig 
auszuführen sind. 

Sind auf einer Rahmenvereinbarung basierende Aufträge infolge eines erneuten 
Aufrufs zum Wettbewerb zu vergeben, wird der in Unterabsatz 2 dieses Absatzes 
genannte Höchstjahresumsatz aufgrund des erwarteten maximalen Umfangs 
spezifischer Aufträge vergeben, die gleichzeitig ausgeführt werden, oder - wenn 
dieser nicht bekannt ist - aufgrund des geschätzten Werts der Rahmenvereinbarung. 

4. Im Hinblick auf die technische und berufliche Eignung können die öffentlichen 
Auftraggeber von den Wirtschaftsteilnehmern verlangen, über die erforderlichen 
humanen und technischen Ressourcen sowie Erfahrungen mit der Ausführung des 
Auftrags zu einem angemessenen qualitativen Standard zu verfügen. Die öffentlichen 
Auftraggeber können zu dem Schluss kommen, dass Wirtschaftsteilnehmer den 
Auftrag nicht zu einem angemessenen qualitativen Standard ausführen, wenn der 
öffentliche Auftraggeber feststellt, dass kollidierende Interessen vorhanden sind, die 
die Auftragsausführung negativ beeinflussen können. 

Bei der Vergabe öffentlicher Aufträge, die die Lieferung von Waren, für die Verlege- 
oder Anbringarbeiten erforderlich sind, die Erbringung von Dienstleistungen oder 
Bauleistungen zum Gegenstand haben, kann die Eignung der Wirtschaftsteilnehmer 
zur Erbringung dieser Leistungen oder zur Ausführung der Verlege- und 
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Anbringarbeiten anhand ihrer Fachkunde, Leistungsfähigkeit, Erfahrung und 
Zuverlässigkeit beurteilt werden. 

5. Die öffentlichen Auftraggeber nennen die geforderten Teilnahmebedingungen, die in 
Form von Mindestanforderungen an die Leistungsfähigkeit ausgedrückt werden 
können, zusammen mit den geeigneten Beweismitteln in der 
Auftragsbekanntmachung oder der Aufforderung zur Interessenbestätigung. 

Artikel 57 
Eigenerklärungen und sonstige Nachweise 

1. Die öffentlichen Auftraggeber akzeptieren Eigenerklärungen als vorläufigen 
Nachweis dafür, dass Bewerber und Bieter alle nachfolgend genannten Bedingungen 
erfüllen: 

(a) sie befinden sich in keiner der in Artikel 55 genannten Lage, in der 
Wirtschaftsteilnehmer ausgeschlossen werden oder ausgeschlossen werden 
können; 

(b) sie erfüllen die Auswahlkriterien nach Artikel 56; 

(c) sie erfüllen erforderlichenfalls die objektiven Regeln und Kriterien nach 
Artikel 64; 

(d) sie sind in der Lage, auf Anfrage und unverzüglich die unterstützenden 
Unterlagen beizubringen, die die öffentlichen Auftraggeber gemäß Artikel 59, 
60 und gegebenenfalls gemäß Artikel 61 und 63 verlangt haben. 

2. Ein öffentlicher Auftraggeber kann einen Bewerber oder Bieter jederzeit während 
des Verfahrens bitten, sämtliche oder einen Teil der erforderlichen Unterlagen 
beizubringen, wenn dies zur angemessenen Durchführung des Verfahrens 
erforderlich erscheint.  

Vor der Auftragsvergabe fordert der öffentliche Auftraggeber den Bieter, an den er 
den Auftrag vergeben will, auf, die Unterlagen gemäß Artikel 59 und 60 sowie 
erforderlichenfalls gemäß Artikel 61 beizubringen. Der öffentliche Auftraggeber 
kann Wirtschaftsteilnehmer auffordern, die in Anwendung der Artikel 59, 60 und 61 
vorgelegten Bescheinigungen und Unterlagen zu vervollständigen oder zu erläutern.  

3. Die öffentlichen Auftraggeber verlangen keine weiteren Bescheinigungen als die in 
Artikel 60 und 61 genannten. In Bezug auf Artikel 62 können sich die 
Wirtschaftsteilnehmer auf angemessene Mittel verlassen, um dem öffentlichen 
Auftraggeber nachzuweisen, dass sie über die erforderlichen Ressourcen verfügen. 

Von den Bewerbern und Bietern wird nicht die erneute Vorlage einer Bescheinigung 
oder eines sonstigen dokumentarischen Nachweises verlangt, die demselben 
öffentlichen Auftraggeber in den vergangenen vier Jahre für ein früheres Verfahren 
übermittelt wurden und nach wie vor gültig sind. 

4. Die Mitgliedstaaten können den anderen Mitgliedstaaten auf Anfrage gemäß 
Artikel 88 alle Informationen über die in Artikel 55 genannten Ausschlussgründe, die 
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Eignung, die finanzielle und technische Leistungsfähigkeit der Bieter gemäß 
Artikel 56 sowie zu in diesem Artikel genannten Inhalt oder Wesensart der 
Nachweise zur Verfügung stellen. 

Artikel 58 
Online-Dokumentenarchiv (e-Certis) 

1. Um grenzübergreifende Ausschreibungen zu erleichtern, sorgen die Mitgliedstaaten 
dafür, dass in e-Certis gespeicherte Informationen über Bescheinigungen und andere 
Formen dokumentarischer Nachweise kontinuierlich aktualisiert werden. 

2. Die Verwendung von e-Certis ist obligatorisch und die öffentlichen Auftraggeber 
dürfen nur jene Arten von Bescheinigungen und dokumentarischen Nachweisen 
vorschreiben, die in e-Certis spätestens zwei Jahre nach dem in Artikel 92 Absatz 1 
genannten Termin verfügbar sind.  

Artikel 59 
Europäischer Pass für die Auftragsvergabe 

1. Auf Anfrage eines Wirtschaftsteilnehmers, der im betreffenden Mitgliedstaat 
niedergelassen ist und die erforderlichen Bedingungen erfüllt, können die 
einzelstaatlichen Behörden einen 'Europäischen Pass für die Auftragsvergabe' 
ausstellen. Dieser Pass enthält die in Anhang XIII genannten Angaben und wird in 
einer Standardform erstellt.  

Der Kommission wird befugt, delegierte Rechtsakte nach Artikel 89 im Hinblick auf 
die Anpassung von Anhang XIII an den technischen Fortschritt oder aus 
Verwaltungsgründen zu erlassen: Sie legt auch die Standardform für den 
Europäischen Pass für die Auftragsvergabe fest. Entsprechende 
Durchführungsrechtsakte werden nach dem Beratungsverfahren gemäß Artikel 91 
erlassen. 

2. Spätestens zwei Jahre nach dem in Artikel 92 Absatz 1 genannten Termin wird der 
Pass ausschließlich in elektronischer Form ausgestellt.  

3. Die den Pass ausstellende Behörde holt die einschlägigen Informationen direkt von 
den zuständigen Behörden ein, es sei denn, einzelstaatliche Vorschriften über den 
Schutz persönlicher Daten untersagen dies. 

4. Der Europäische Pass für die Auftragsvergabe wird von allen öffentlichen 
Auftraggebern als Nachweis für die Einhaltung der von ihm abgedeckten 
Teilnahmebedingungen anerkannt und kann nicht ohne Grund in Frage gestellt 
werden. Solche Gründe können mit der Tatsache in Verbindung stehen, dass der Pass 
mehr als sechs Monate früher ausgestellt wurde. 

5. Die Mitgliedstaaten stellen den anderen Mitgliedstaaten auf Anfrage sämtliche 
Informationen im Zusammenhang mit der Echtheit und dem Inhalt des Europäischen 
Passes für die Auftragsvergabe zur Verfügung. Die zuständigen Behörden des 
Niederlassungsmitgliedstaats übermitteln diese Informationen gemäß Artikel 88. 
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Artikel 60 
Bescheinigungen 

1. Als ausreichenden Nachweis dafür, dass die in Artikel 55 genannten Fälle auf den 
Wirtschaftsteilnehmer nicht zutreffen, akzeptiert der öffentliche Auftraggeber: 

(a)  im Fall von Absatz 1 dieses Artikels einen Auszug aus dem einschlägigen 
Register, wie dem Strafregister oder – in Ermangelung eines solchen – eine 
gleichwertige Urkunde einer zuständigen Gerichts- oder Verwaltungsbehörde 
des Herkunftslands, in dem der Wirtschaftsteilnehmer niedergelassen ist, aus 
der hervorgeht, dass diese Anforderungen erfüllt sind; 

(b)  im Fall von Absatz 2 und Buchstabe b von Absatz 3 dieses Artikels eine von 
der zuständigen Behörde des betreffenden Mitgliedstaates ausgestellte 
Bescheinigung; 

(c) werden solche Unterlagen oder Bescheinigungen von dem betreffenden Land 
nicht ausgestellt oder werden darin nicht alle in den Absätzen 1, 2 und 3 
Buchstabe b dieses Artikels vorgesehenen Fälle erwähnt, so können sie durch 
eine entsprechende ehrenwörtliche Erklärung durch die gemäß Artikel 88 
bestellte Verbindungsstelle ersetzt werden. 

2. Die finanzielle und wirtschaftliche Leistungsfähigkeit des Wirtschaftsteilnehmers 
kann in der Regel durch einen oder mehrere der in Anhang XIV Teil 1 aufgelisteten 
Nachweise belegt werden. 

Kann ein Wirtschaftsteilnehmer aus einem berechtigten Grund die vom öffentlichen 
Auftraggeber geforderten Nachweise nicht beibringen, so kann er den Nachweis 
seiner finanziellen und wirtschaftlichen Leistungsfähigkeit durch Vorlage jedes 
anderen vom öffentlichen Auftraggeber für geeignet erachteten Belegs erbringen. 

3. Der Nachweis der technischen Leistungsfähigkeit des Wirtschaftsteilnehmers kann je 
nach Art, Menge oder Umfang oder Verwendungszweck der Bauleistungen, 
Lieferungen oder Dienstleistungen auf eine oder mehrere der in Anhang XIV Teil 2 
genannten Weisen erbracht werden. 

4. Die Mitgliedstaaten können den anderen Mitgliedstaaten auf Anfrage gemäß 
Artikel 88 alle Informationen über die Ausschlussgründe, die Unterlagen zum 
Nachweis der Eignung zur Berufsausübung und die finanzielle und technische 
Leistungsfähigkeit der Bieter sowie zu in diesem Artikel Absätze 1, 2 und 3 
genannten sonstigen Nachweisen zur Verfügung stellen. 

Artikel 61 
Normen für Qualitätssicherung und Umweltmanagement 

1. Verlangen die öffentlichen Auftraggeber zum Nachweis dafür, dass der 
Wirtschaftsteilnehmer bestimmte Qualitätssicherungsnormen, einschließlich des 
Zugangs von Behinderten, erfüllt, die Vorlage von Bescheinigungen unabhängiger 
Stellen, so nehmen sie auf Qualitätssicherungssysteme Bezug, die den einschlägigen 
europäischen Normen genügen und von entsprechenden Stellen zertifiziert sind. 
Gleichwertige Bescheinigungen von Stellen in anderen Mitgliedstaaten sind 



 

DE 99   DE 

anzuerkennen. Die Auftraggeber müssen den Nachweis von gleichwertigen 
Qualitätssicherungsmaßnahmen anerkennen, wenn Wirtschaftsteilnehmer geltend 
machen, dass sie keinen Zugang zu den betreffenden Bescheinigungen haben oder 
diese innerhalb der einschlägigen Fristen nicht erhalten können. 

2. Verlangen die öffentlichen Auftraggeber zum Nachweis dafür, dass der 
Wirtschaftsteilnehmer bestimmte Systeme oder Normen für das Umweltmanagement 
erfüllt, die Vorlage von Bescheinigungen unabhängiger Stellen, so nehmen sie auf 
das Gemeinschaftssystem für das Umweltmanagement und die 
Umweltbetriebsprüfung (EMAS) oder auf andere Systeme für das 
Umweltmanagement, die in Artikel 45 der Verordnung (Nr.) 1221/2009 des 
Europäischen Parlaments und des Rates41 anerkannt sind, oder andere Normen für 
das Umweltmanagement Bezug, die auf den einschlägigen europäischen oder 
internationalen Normen beruhen und von entsprechenden Stellen zertifiziert sind. 
Gleichwertige Bescheinigungen von Stellen in anderen Mitgliedstaaten sind 
anzuerkennen. Die Auftraggeber müssen auch den Nachweis gleichwertiger 
Umweltmanagementmaßnahmen anerkennen, wenn Wirtschaftsteilnehmer geltend 
machen, dass sie keinen Zugang zu den betreffenden Bescheinigungen haben oder 
diese innerhalb der einschlägigen Fristen nicht erhalten können. .  

3. Die Mitgliedstaaten können den anderen Mitgliedstaaten auf Anfrage gemäß 
Artikel 88 alle Informationen über die als Nachweis für die Einhaltung der in den 
Absätzen 1 und 2 dieses Artikels genannten Qualitäts- und Umweltstandards 
beizubringenden Unterlagen zur Verfügung stellen. 

Artikel 62 
Inanspruchnahme der Kapazitäten anderer Unternehmen 

1. In Bezug auf die finanzielle und wirtschaftliche Leistungsfähigkeit im Sinne von 
Artikel 56 Absatz 3 und die Kriterien für die technische und berufliche Eignung im 
Sinne von Artikel 56 Absatz 4 kann sich ein Wirtschaftsteilnehmer gegebenenfalls 
für einen bestimmten Auftrag auf die Kapazitäten anderer Unternehmen ungeachtet 
des rechtlichen Charakters der zwischen ihm und diesen Unternehmen bestehenden 
Verbindungen stützen. Er weist in diesem Falle dem öffentlichen Auftraggeber 
gegenüber nach, dass ihm die erforderlichen Mittel zur Verfügung stehen, indem er 
beispielsweise die diesbezüglichen Zusagen dieser Unternehmen vorlegt. Im Falle 
der wirtschaftlichen und finanziellen Leistungsfähigkeit können die öffentlichen 
Auftraggeber vorschreiben, dass der Wirtschaftsteilnehmer und diese Unternehmen 
gemeinsam für die Auftragsausführung haften. 

Unter denselben Voraussetzungen können sich Gruppen von Wirtschaftsteilnehmern 
nach Artikel 16 auf die Kapazitäten der Mitglieder der Gruppe oder anderer 
Unternehmen stützen. 

2. Im Falle von Bauaufträgen, Dienstleistungsaufträgen sowie Verlege- und 
Installationsarbeiten im Zusammenhang mit einem Lieferauftrag können die 
öffentlichen Auftraggeber vorschreiben, dass bestimmte kritische Aufgaben direkt 
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vom Bieter selbst oder - wenn ein Bieter einer Gruppe von Wirtschaftsteilnehmern 
gemäß Artikel 6 angehört – von einem Gruppenteilnehmer ausgeführt werden. 

Artikel 63 
Amtliche Verzeichnisse zugelassener Wirtschaftsteilnehmer und Zertifizierung durch 

öffentlich-rechtliche oder privatrechtliche Stellen 

1. Die Mitgliedstaaten können entweder amtliche Verzeichnisse zugelassener 
Bauunternehmer, Lieferanten oder Dienstleistungserbringer oder eine Zertifizierung 
durch Zertifizierungsstellen ein- oder fortführen, die den Europäischen 
Zertifizierungsstandards im Sinne von Anhang VIII genügen. 

Sie teilen der Kommission und den anderen Mitgliedstaaten die Anschrift der 
Zertifizierungstelle oder der die amtlichen Verzeichnisse führenden Stelle mit, bei 
der die Anträge eingereicht werden können. 

2. Die Mitgliedstaaten passen die Bedingungen für die Eintragung in diese in Absatz 1 
genannten Verzeichnisse sowie für die Ausstellung der Bescheinigungen durch die 
Zertifizierungsstellen an die Bestimmungen dieses Unterabschnitts an. 

Die Mitgliedstaaten passen diese Bedingungen ferner an die Bestimmungen des 
Artikels 62 an, sofern Anträge auf Eintragung von Wirtschaftsteilnehmern gestellt 
werden, die zu einer Gruppe gehören und sich auf die von anderen Unternehmen der 
Gruppe bereitgestellten Kapazitäten stützen. Diese Wirtschaftsteilnehmer müssen in 
diesem Falle gegenüber der das amtliche Verzeichnis herausgebenden Behörde 
nachweisen, dass sie während der gesamten Geltungsdauer der Bescheinigung über 
ihre Eintragung in ein amtliches Verzeichnis über diese Kapazitäten verfügen und 
dass die Eignungskriterien, auf die sie sich für ihre Eintragung berufen, von den 
betreffenden anderen Unternehmen in diesem Zeitraum fortlaufend erfüllt werden. 

3. Wirtschaftsteilnehmer, die in solchen amtlichen Verzeichnissen eingetragen sind 
oder über eine Bescheinigung verfügen, können dem öffentlichen Auftraggeber bei 
jeder Vergabe eine Bescheinigung der zuständigen Stelle über die Eintragung oder 
die von der zuständigen Zertifizierungsstelle ausgestellten Bescheinigung vorlegen. 
In diesen Bescheinigungen sind die Nachweise, aufgrund deren die Eintragung dieser 
Wirtschaftsteilnehmer in das Verzeichnis oder die Zertifizierung erfolgt ist, sowie die 
sich aus dem Verzeichnis ergebende Klassifizierung anzugeben. 

4. Die von den zuständigen Stellen bescheinigte Eintragung in die amtlichen 
Verzeichnisse bzw. die von der Zertifizierungsstelle ausgestellte Bescheinigung stellt 
nur eine Eignungsvermutung in Bezug auf die Eignungskriterien, auf die sich die 
Wirtschaftsteilnehmer für ihre Eintragung berufen, dar. 

5. Die Angaben, die den amtlichen Verzeichnissen bzw. der Zertifizierung zu 
entnehmen sind, werden nicht ohne Begründung in Zweifel gezogen. Hinsichtlich 
der Zahlung der Sozialbeiträge und der Zahlung von Steuern und Abgaben kann bei 
jedem zu vergebenden Auftrag von jedem in das Verzeichnis eingetragenen 
Wirtschaftsteilnehmer eine zusätzliche Bescheinigung verlangt werden. 

Öffentliche Auftraggeber aus anderen Mitgliedstaaten wenden die Bestimmungen 
von Absatz 3 und des Unterabsatzes 1 des vorliegenden Absatzes nur zugunsten von 
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Wirtschaftsteilnehmern an, die in dem Mitgliedstaat ansässig sind, in dem das 
amtliche Verzeichnis geführt wird. 

6. Die Nachweisanforderungen für die Eignungskriterien, auf die sich die 
Wirtschaftsteilnehmer für ihre Eintragung in das Verzeichnis oder für die 
Bescheinigung berufen, erfüllen die Artikel 59, 60 und gegebenenfalls Artikel 61. 
Für die Eintragung von Wirtschaftsteilnehmern aus anderen Mitgliedstaaten in ein 
amtliches Verzeichnis bzw. für ihre Zertifizierung können nur die für inländische 
Wirtschaftsteilnehmer vorgesehenen Nachweise und Erklärungen gefordert werden. 

Die Wirtschaftsteilnehmer können jederzeit ihre Eintragung in ein amtliches 
Verzeichnis oder die Ausstellung der Bescheinigung beantragen. Sie sind innerhalb 
einer angemessen kurzen Frist von der Entscheidung der Stelle, die das amtliche 
Verzeichnis führt, oder der zuständigen Zertifizierungsstelle zu unterrichten. 

7. Eine solche Eintragung oder Zertifizierung kann den Wirtschaftsteilnehmern aus 
anderen Mitgliedstaaten nicht zur Bedingung für ihre Teilnahme an einem 
öffentlichen Auftrag gemacht werden. Die öffentlichen Auftraggeber erkennen 
gleichwertige Bescheinigungen von Stellen in anderen Mitgliedstaaten an. Sie 
erkennen auch andere gleichwertige Nachweise an. 

8. Die Mitgliedstaaten können den anderen Mitgliedstaaten auf Anfrage gemäß 
Artikel 88 alle Informationen über die als Nachweise vorzulegenden Unterlagen zur 
Verfügung stellen, aus denen hervorgeht, dass die Wirtschaftsteilnehmer die 
Anforderungen erfüllen, um in das Verzeichnis zugelassener Wirtschaftsteilnehmer 
aufgenommen zu werden, bzw. die als Nachweis dafür dienen, dass 
Wirtschaftsteilnehmer aus einem anderen Mitgliedstaat über eine gleichwertige 
Zertifizierung verfügen. . 

UNTERABSCHNITT 2 
REDUZIERUNG DER ZAHL DER BEWERBER, DER ANGEBOTE UND LÖSUNGEN 

Artikel 64 
Reduzierung der Zahl geeigneter Bewerber, die zur Teilnahme aufgefordert werden sollen 

1. Bei den nichtoffenen Verfahren, beim Verhandlungsverfahren, beim 
wettbewerblichen Dialog und bei Innovationspartnerschaften können die öffentlichen 
Auftraggeber die Zahl von Bewerbern, die die Auswahlkriterien erfüllen und die sie 
zur Abgabe von Angeboten auffordern oder zum Dialog einladen werden, begrenzen, 
sofern geeignete Bewerber in ausreichender Zahl zur Verfügung stehen. 

Die öffentlichen Auftraggeber geben in der Auftragsbekanntmachung oder in der 
Aufforderung zur Interessenbestätigung die von ihnen vorgesehenen objektiven und 
nichtdiskriminierenden Kriterien oder Vorschriften, die vorgesehene Mindestzahl 
und gegebenenfalls auch die Höchstzahl der einzuladenden Bewerber an. 

2. Bei nichtoffenen Verfahren beträgt die Anzahl mindestens fünf Bewerber. Beim 
Verhandlungsverfahren, dem wettbewerblichen Dialog und der 
Innovationspartnerschaft beträgt die Anzahl mindestens drei Bewerber. In jedem Fall 
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muss die Zahl der eingeladenen Bewerber ausreichend hoch sein, damit ein echter 
Wettbewerb gewährleistet ist. 

Die öffentlichen Auftraggeber laden eine Anzahl von Bewerbern ein, die zumindest 
der bestimmten Mindestzahl an Bewerbern entspricht. Sofern die Zahl von 
Bewerbern, die die Auswahlkriterien und Mindestanforderungen gemäß Artikel 56 
Absatz 5 erfüllen, unter der Mindestzahl liegt, kann der öffentliche Auftraggeber das 
Verfahren fortführen, indem er den oder die Bewerber einlädt, die über die geforderte 
Leistungsfähigkeit verfügen. Der öffentliche Auftraggeber lässt andere 
Wirtschaftsteilnehmer, die sich nicht um Teilnahme beworben haben, oder 
Bewerber, die nicht über die geforderte Leistungsfähigkeit verfügen, nicht zu 
demselben Verfahren zu. 

Artikel 65 
Reduzierung der Zahl der Angebote und Lösungen 

Machen die öffentlichen Auftraggeber von der in Artikel 27 Absatz 5 und in Artikel 28 
Absatz 4 vorgesehenen Möglichkeit Gebrauch, die Zahl der zu erörternden Lösungen oder der 
Angebote, über die verhandelt wird, zu verringern, so tun sie dies aufgrund der 
Zuschlagskriterien, die sie in der Auftragsbekanntmachung, in den Spezifikationen oder in der 
Beschreibung angegeben haben. In der Schlussphase müssen noch so viele Angebote 
vorliegen, dass ein echter Wettbewerb gewährleistet ist, sofern eine ausreichende Zahl von 
Lösungen oder geeigneten Bewerbern vorliegt. 

UNTERABSCHNITT 3 
ZUSCHLAGSERTEILUNG 

Artikel 66 
Zuschlagskriterien 

1. Die öffentlichen Auftraggeber wenden unbeschadet der für die Vergütung 
bestimmter Dienstleistungen geltenden einzelstaatlichen Rechts- und 
Verwaltungsvorschriften bei der Erteilung des Zuschlags eines der folgenden 
Kriterien an: 

(a) das wirtschaftlich günstigste Angebot; 

(b) die günstigsten Kosten.  

Je nach Wahl des öffentlichen Auftraggebers können die Kosten entweder nur auf 
der Grundlage des Preises oder mittels des Kosten-Wirksamkeits-Ansatzes, wie des 
Lebenszyklus-Kostenansatzes gemäß der Bedingungen von Artikel 67 bewertet 
werden. 

2. Das wirtschaftlich günstigste Angebot gemäß Absatz 1 Buchstabe a erfolgt aus Sicht 
des öffentlichen Auftraggebers aufgrund von Kriterien, die mit dem 
Auftragsgegenstand des besagten öffentlichen Auftrags in Verbindung stehen. Zu 
diesen Kriterien zählen - zusätzlich zum in Absatz 1 Buchstabe b genannten Preis 
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oder dort genannten Kosten - weitere Kriterien, die mit dem Auftragsgegenstand des 
besagten öffentlichen Auftrags in Verbindung stehen, wie z. B.: 

(a) Qualität, einschließlich technischer Wert, Ästhetik, Zweckmäßigkeit, 
Zugänglichkeit, Konzeption für alle Benutzer, Umwelteigenschaften und 
innovativer Charakter; 

(b) bei Dienstleistungsaufträgen und Aufträgen für die Konzeption von 
Bauarbeiten können die Organisation, Qualifizierung und Erfahrung des mit 
der Auftragsausführung betrauten Personals berücksichtigt werden mit der 
Folge, dass dieses Personal nach dem Zuschlag nur mit Zustimmung des 
öffentlichen Auftraggebers ersetzt werden kann, der prüfen muss, dass mit 
einem Wechsel eine gleichwertige Organisation und Qualität gegeben sind; 

(c) Kundendienst und technische Hilfe, Lieferzeitpunkt und Lieferungs- oder 
Ausführungsfrist; 

(d) der spezifische Produktionsprozess bzw. die spezifische Erbringung erbetener 
Bauleistungen, Lieferungen oder Dienstleistungen oder jedes sonstige in 
Artikel 2 Absatz 22 genannte Lebenszyklusstadium in dem Maße, wie diese 
Kriterien gemäß Absatz 4 spezifiziert sind und direkt in diese Prozesse 
einbezogene Faktoren betreffen und diese spezifische Produktionsprozess bzw. 
die spezifische Erbringung erbetener Bauleistungen, Lieferungen oder 
Dienstleistungen charakterisieren. 

3. Die Mitgliedstaaten können vorschreiben, dass sich die Vergabe bestimmter Arten 
von Aufträgen auf das wirtschaftlich günstigste Angebot im Sinne von Absatz 1 
Buchstabe a und Absatz 2 zu stützen hat. 

4. Die Zuschlagskriterien übertragen dem öffentlichen Auftraggeber keine 
uneingeschränkte Wahlfreiheit. Sie gewährleisten die Möglichkeit eines wirksamen 
Wettbewerbs und werden von Anforderungen begleitet, die eine effiziente 
Überprüfung der von den Bietern übermittelten Informationen gestatten. Auf der 
Grundlage der von den Bietern beigebrachten Informationen und Nachweise prüfen 
die öffentlichen Auftraggeber wirksam, ob die Angebote den Zuschlagskriterien 
genügen. 

5. Unbeschadet Absatz 1 Buchstabe a gibt der öffentliche Auftraggeber in der 
Auftragsbekanntmachung oder in der der Aufforderung zur Interessensbestätigung, 
den Auftragsunterlagen oder - beim wettbewerblichen Dialog - in der Beschreibung 
an, wie er die einzelnen Kriterien gewichtet, um das wirtschaftlich günstigste 
Angebot zu ermitteln. 

Diese Gewichtung kann mittels einer Marge angegeben werden, deren größte 
Bandbreite angemessen sein muss. 

Ist die Gewichtung aus objektiven Gründen nicht möglich, so gibt der öffentliche 
Auftraggeber die Kriterien in absteigender Reihenfolge an. 



 

DE 104   DE 

Artikel 67 
Lebenszykluskostenrechnung 

1. Die Lebenszykluskostenberechnung deckt alle folgenden Kosten während des 
Lebenszyklus eines Produkts, von Dienstleistungen oder Bauleistungen in dem Maße 
ab, die in Artikel 2 Absatz 22 definiert werden: 

(a) interne Kosten, einschließlich Kosten im Zusammenhang mit dem Erwerb, wie 
Produktionskosten, Nutzung, wie Energieverbrauch, Wartungskosten und 
Lebensendekosten wie Sammlungs- und Recyclingkosten, und  

(b) externe Umweltkosten, die direkt mit dem Lebenszyklus in Verbindung stehen 
und die Kosten der Emission von Treibhausgasen und anderer 
Schadstoffemissionen sowie sonstige Kosten für die Eindämmung des 
Klimawandels umfassen können, sofern ihr Geldwert bestimmt und geprüft 
werden kann. 

2. Bewerten die öffentlichen Auftraggeber die Kosten nach dem 
Lebenszykluskostenansatz, nennen sie in den Auftragsunterlagen die für die 
Berechnung der Lebenszykluskosten verwendete Methode. Die Methode muss 
sämtliche nachfolgend genannten Bedingungen erfüllen: a) sie wurde auf der 
Grundlage wissenschaftlicher Informationen erstellt oder gründet sich auf andere 
objektiv nachprüfbare und nichtdiskriminierende Kriterien; b) sie wurde für eine 
wiederholte oder kontinuierliche Anwendung konzipiert; c) sie ist allen interessierten 
Parteien zugänglich. Die Methode muss sämtliche der folgenden Bedingungen 
erfüllen: 

(a) Sie wurde auf der Grundlage wissenschaftlicher Informationen erarbeitet oder 
beruht auf sonstigen objektiv nachprüfbaren und nichtdiskriminierenden 
Kriterien. 

(b) Sie wurde für die wiederholte oder kontinuierliche Anwendung konzipiert. 

(c) Sie ist für alle interessierten Parteien zugänglich. 

Die öffentlichen Auftraggeber gestatten Wirtschaftsteilnehmern, einschließlich jenen 
aus Drittländern, eine andere Methode für die Berechnung der Lebenszykluskosten 
ihres Angebots zu wählen, sofern sie nachweisen, dass diese Methode den 
Anforderungen der Buchstaben a, b und c genügt und der vom öffentlichen 
Auftragbgeber vorgegebenen Methode gleichwertig ist. 

3. Für den Fall, dass eine gemeinsame Methode für die Berechnung der 
Lebenszykluskosten mit einem Rechtsakt der Union, einschließlich der delegierten 
Rechtsakte in dem spezifischen Sektor angenommen wird, findet sie Anwendung, 
wenn die Lebenszykluskostenberechnung in die in Artikel 66 Absatz 1 genannten 
Zuschlagskriterien einbezogen ist. 

Ein Verzeichnis derartiger Rechtsakte und delegierter Rechtsakte ist Gegenstand von 
Anhang XV. Die Kommission wird befugt, delegierte Rechtsakte gemäß Artikel 89 
zur Aktualisierung des Verzeichnisses zu erlassen, wenn aufgrund der Annahme 
neuer Rechtsvorschriften oder der Aufhebung oder Änderung dieser Bestimmungen 
Änderungen erforderlich werden. 
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Artikel 68 
Hindernisse für die Zuschlagserteilung  

Die öffentlichen Auftraggeber vergeben einen Auftrag nicht an einen Bieter mit dem besten 
Angebot, wenn eine der folgenden Bedingungen erfüllt ist: 

(a) der Bieter kann die gemäß Artikel 59, 60 und 61 geforderten Bescheinigungen und 
Unterlagen nicht beibringen;  

(b) die vom Bieter gemäß Artikel 22 beigebrachte Erklärung ist falsch; 

(c) die vom Bieter gemäß Artikel 21 Absatz 3 Buchstabe b beigebrachte Erklärung ist 
falsch.  

Artikel 69 
Ungewöhnlich niedrige Angebote 

1. Die öffentlichen Auftraggeber schreiben den Wirtschaftsteilnehmern vor, den 
berechneten Preis bzw. die berechneten Kosten zu erläutern, sofern alle nachfolgend 
genannten Bedingungen erfüllt sind: 

(a) der berechnete Preis bzw. die berechneten Kosten liegen mehr als 50 % unter 
dem Durchschnittspreis oder den Durchschnittskosten der übrigen Angebote; 

(b) der berechnete Preis bzw. die berechneten Kosten liegen mehr als 20 % unter 
dem Preis oder den Kosten des zweitniedrigsten Angebots; 

(c) es wurden mindestens fünf Angebote eingereicht. 

2. Liegt das Angebot aus anderen Gründen ungewöhnlich niedrig, können die 
öffentlichen Auftraggeber ebenfalls Erklärungen verlangen. 

3. Die Erklärungen im Sinne der Absätze 1 und 2 können sich insbesondere auf 
Folgendes beziehen: 

(a) die Wirtschaftlichkeit des Bauverfahrens, des Fertigungsverfahrens oder der 
Erbringung der Dienstleistung; 

(b) die gewählten technischen Lösungen oder alle außergewöhnlich günstigen 
Bedingungen, über die der Bieter bei der Durchführung der Bauleistungen bzw. 
der Lieferung der Waren oder der Erbringung der Dienstleistung verfügt; 

(c) die Originalität der Bauleistungen, der Lieferungen oder der Dienstleistungen 
wie vom Bieter angeboten; 

(d) die zumindest angemessene Einhaltung der Anforderungen der 
Unionsrechtsvorschriften auf dem Gebiet des Sozial- und Arbeitsrechts oder 
des Umweltrechts bzw. der in Anhang XI genannten internationalen Sozial- 
und Umweltrechtsvorschriften oder, falls nicht anwendbar, anderer 
Vorschriften zur Gewährleistung eines gleichwertigen Schutzniveaus; 
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(e) die etwaige Gewährung einer staatlichen Beihilfe an den Bieter. 

4. Der öffentliche Auftraggeber kann die beigebrachten Informationen mittels einer 
Rücksprache mit dem Bieter prüfen. Er kann das Angebot nur dann ablehnen, wenn 
die Nachweise das niedrige Niveau des berechneten Preises bzw. der berechneten 
Kosten unter Berücksichtigung der in Absatz 3 genannten Faktoren nicht 
rechtfertigen.  

Die öffentlichen Auftraggeber lehnen das Angebot ab, wenn sie festgestellt haben, 
dass das Angebot ungewöhnlich niedrig liegt, weil es den Anforderungen der 
Unionsrechtsvorschriften auf dem Gebiet des Sozial- und Arbeitsrechts oder des 
Umweltrechts bzw. der in Anhang XI genannten internationalen Sozial- und 
Umweltrechtvorschriften nicht genügt. 

5. Stellt der öffentliche Auftraggeber fest, dass ein Angebot ungewöhnlich niedrig ist, 
weil der Bieter eine staatliche Beihilfe erhalten hat, so darf er das Angebot allein aus 
diesem Grund nur nach Rücksprache mit dem Bieter ablehnen, sofern dieser binnen 
einer von dem öffentlichen Auftraggeber festzulegenden ausreichenden Frist nicht 
nachweisen kann, dass die betreffende Beihilfe mit dem Binnenmarkt im Sinne von 
Artikel 107 des Vertrags vereinbar war. Lehnt der öffentliche Auftraggeber ein 
Angebot unter diesen Umständen ab, so teilt er dies der Kommission mit. 

6. Die Mitgliedstaaten können den anderen Mitgliedstaaten auf Anfrage gemäß 
Artikel 88 alle Informationen über die Nachweise und Unterlagen übermitteln, die im 
Hinblick auf in Absatz 3 genannte Einzelheiten beigebracht wurden. 

KAPITEL IV 
Auftragsausführung 

Artikel 70 
Bedingungen für die Auftragsausführung 

Öffentliche Auftraggeber können besondere Bedingungen für die Ausführung eines Auftrags 
festlegen, sofern diese im Aufruf zum Wettbewerb oder in den Spezifikationen angegeben 
werden. Diese Bedingungen können insbesondere Sozial- und Umweltbelange betreffen. Sie 
können auch die Auflage enthalten, dass Wirtschaftsteilnehmer einen Ausgleich für das 
Risiko von Preiserhöhungen infolge von Preisschwankungen (Hedging) vorsehen, die die 
Auftragsausführung wesentlich beeinträchtigen können. 

Artikel 71 
Vergabe von Unteraufträgen 

1. In den Auftragsunterlagen kann der öffentliche Auftraggeber den Bieter auffordern 
oder von einem Mitgliedstaat verpflichtet werden, den Bieter aufzufordern, in seinem 
Angebot den Teil des Auftrags, den er gegebenenfalls im Wege von Unteraufträgen 
an Dritte zu vergeben gedenkt, sowie die gegebenenfalls vorgeschlagenen 
Unterauftragnehmer anzugeben. 
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2. Die Mitgliedstaaten können vorsehen, dass der öffentliche Auftraggeber auf Wunsch 
des Unterauftragnehmers und sofern die Art des Auftrags es erlaubt, fällige 
Zahlungen im Zusammenhang mit den für den Hauptauftraggeber erbrachten 
Dienstleistungen, Lieferungen oder Bauleistungen direkt an den Unterauftragnehmer 
leistet. In diesem Fall führen die Mitgliedstaaten geeignete Mechanismen ein, die es 
dem Hauptauftragnehmer ermöglichen, Einwände gegen ungerechtfertigte Zahlungen 
zu erheben. Die Modalitäten dieser Zahlungsregelung werden in den 
Auftragsunterlagen dargelegt. 

3. Die Frage der Haftung des hauptverantwortlichen Wirtschaftsteilnehmers bleibt von 
den Absätzen 1 und 2 unberührt. 

Artikel 72 
Auftragsänderungen während der Laufzeit 

1. Eine wesentliche Änderung der Bestimmungen eines öffentlichen Auftrags während 
seiner Laufzeit gilt für die Zwecke dieser Richtlinie als Neuvergabe und erfordert die 
Durchführung eines neuen Vergabeverfahrens im Einklang mit dieser Richtlinie. 

2. Eine Änderung eines Auftrags während seiner Laufzeit ist als wesentlich im Sinne 
von Absatz 1 anzusehen, wenn sie dazu führt, dass der Auftrag sich wesentlich von 
dem ursprünglich vergebenen Auftrag unterscheidet. Unbeschadet der Absätze 3 und 
4 ist eine Änderung in jedem Fall als wesentlich anzusehen, wenn eine der folgenden 
Voraussetzungen erfüllt ist: 

(a) Mit der Änderung werden Bedingungen eingeführt, die, wenn sie für das 
ursprüngliche Vergabeverfahren gegolten hätten, die Auswahl anderer 
Bewerber als der ursprünglich ausgewählten oder eine Zuschlagserteilung an 
einen anderen Bieter ermöglicht hätte. 

(a) Mit der Änderung wird das wirtschaftliche Gleichgewicht des Auftrags 
zugunsten des Auftragnehmers verschoben. 

(b) Mit der Änderung wird der Umfang des Auftrags erheblich ausgeweitet, so 
dass er Lieferungen, Dienstleistungen oder Bauleistungen umfasst, die 
ursprünglich nicht vorgesehen waren. 

3. Eine Ersetzung des Vertragspartners ist als wesentliche Änderung im Sinne von 
Absatz 1 zu betrachten. 

Unterabsatz 1 gilt jedoch nicht für den Fall, dass ein anderer Wirtschaftsteilnehmer, 
der die ursprünglich festgelegten qualitativen Auswahlkriterien erfüllt, im Zuge einer 
Unternehmensumstrukturierung oder einer Insolvenz ganz oder teilweise an die 
Stelle des ursprünglichen Auftragnehmers tritt, sofern dies keine weiteren 
wesentlichen Änderungen des Auftrags zur Folge hat und nicht dazu dient, die 
Anwendung dieser Richtlinie zu umgehen. 

4. Kann der Wert einer Änderung in Geldwert ausgedrückt werden, ist eine Änderung 
nicht als wesentlich im Sinne von Absatz 1 anzusehen, wenn ihr Wert nicht die in 
Artikel 4 festgelegten Schwellenwerte überschreitet und weniger als 5 % des 
ursprünglichen Auftragspreises beträgt, vorausgesetzt, dass sich aufgrund der 
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Änderung nicht der Gesamtcharakter des Auftrags verändert. Im Falle mehrerer 
aufeinanderfolgender Änderungen wird deren Wert auf der Grundlage des 
kumulierten Werts der aufeinanderfolgenden Änderungen bestimmt. 

5. Auftragsänderungen sind nicht als wesentlich im Sinne von Absatz 1 zu betrachten, 
wenn sie in den Auftragsunterlagen in Form von klar, präzise und eindeutig 
formulierten Überprüfungsklauseln oder Optionen vorgesehen sind. Entsprechende 
Klauseln müssen Angaben zu Umfang und Art möglicher Änderungen oder Optionen 
sowie zu den Bedingungen enthalten, unter denen sie zur Anwendung gelangen 
können. Sie dürfen keine Änderungen oder Optionen vorsehen, die den 
Gesamtcharakter des Auftrags verändern würden. 

6. In Abweichung von Absatz 1 erfordert eine wesentliche Änderung nicht die 
Durchführung eines neuen Vergabeverfahrens, wenn sämtliche folgende 
Voraussetzungen erfüllt sind: 

(a) Die Änderung wurde erforderlich aufgrund von Umständen, die ein seiner 
Sorgfaltspflicht nachkommender öffentlicher Auftraggeber nicht vorhersehen 
konnte. 

(b) Aufgrund der Änderung verändert sich nicht der Gesamtcharakter des 
Auftrags. 

(c) Eine etwaige Preiserhöhung beträgt maximal 50 % des Werts des 
ursprünglichen Auftrags. 

Öffentliche Auftraggeber machen derartige Änderungen im Amtsblatt der 
Europäischen Union bekannt. Entsprechende Bekanntmachungen enthalten die in 
Anhang VI Teil G genannten Angaben und werden im Einklang mit Artikel 49 
veröffentlicht. 

7. Öffentliche Auftraggeber dürfen von der Möglichkeit der Auftragsänderung in den 
folgenden Fällen nicht Gebrauch machen: 

(a) wenn die Änderung den Zweck hat, Mängeln in der Leistungserbringung des 
Auftragnehmers oder deren Folgen abzuhelfen, was sich im Wege der 
Durchsetzung der vertraglichen Verpflichtungen bewerkstelligen lässt; 

(b) wenn die Änderung den Zweck hat, das Risiko von Preiserhöhungen, das der 
Auftragnehmer abgesichert hat, auszugleichen. 

Artikel 73 
Kündigung von Aufträgen 

Die Mitgliedstaaten stellen sicher, dass öffentliche Auftraggeber unter bestimmten 
Bedingungen, die im anwendbaren nationalen Vertragsrecht festgelegt sind, über die 
Möglichkeit verfügen, einen öffentlichen Auftrag während seiner Laufzeit zu kündigen, wenn 
eine der folgenden Voraussetzungen erfüllt ist: 
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(a) Die in Artikel 11 vorgesehenen Ausnahmen sind infolge einer privaten Beteiligung 
an der juristischen Person, die den Auftrag vergeben hat, gemäß Artikel 11 Absatz 4 
nicht mehr anwendbar. 

(b) Eine Auftragsänderung stellt eine neue Auftragsvergabe im Sinne von Artikel 72 dar. 

(c) Der Gerichtshof der Europäischen Union entscheidet in einem Verfahren nach 
Artikel 258 des Vertrags, dass ein Mitgliedstaat gegen eine Verpflichtung aus den 
Verträgen dadurch verstoßen hat, dass ein öffentlicher Auftraggeber dieses 
Mitgliedstaates den in Frage stehenden Auftrag vergeben hat, ohne dabei seinen 
Verpflichtungen aus den Verträgen und aus dieser Richtlinie nachzukommen. 
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Titel III 
Besondere Beschaffungsregelungen 

KAPITEL I 
Soziale und andere besondere Dienstleistungen 

Artikel 74 
Vergabe von Aufträgen für soziale oder andere besondere Dienstleistungen 

Aufträge, die soziale oder andere in Anhang XVI aufgeführte besondere 
Dienstleistungen betreffen, werden im Einklang mit den Bestimmungen dieses 
Kapitels vergeben, sofern ihr Wert dem in Artikel 4 Buchstabe d angegebenen 
Schwellenwert entspricht oder diesen übersteigt. 

Artikel 75 
Veröffentlichung der Bekanntmachungen 

1. Öffentliche Auftraggeber, die einen öffentlichen Auftrag zur Erbringung von in 
Artikel 74 aufgeführten Dienstleistungen planen, teilen ihre Absicht in einer 
Auftragsbekanntmachung mit. 

2. Öffentliche Auftraggeber, die einen öffentlichen Auftrag zur Erbringung von in 
Artikel 74 aufgeführten Dienstleistungen vergeben haben, teilen die Ergebnisse des 
Vergabeverfahrens in einer Vergabebekanntmachung mit. 

3. Bekanntmachungen nach den Absätzen 1 und 2 enthalten im Einklang mit den 
Standardformularen die in Anhang VI Teile H und I genannten Angaben. 

Die Kommission erstellt die Standardformulare. Die entsprechenden 
Durchführungsrechtsakte werden nach dem Beratungsverfahren gemäß Artikel 91 
erlassen. 

4. Bekanntmachungen nach den Absätzen 1 und 2 werden im Einklang mit Artikel 49 
veröffentlicht. 

Artikel 76 
Grundsätze für die Vergabe von Aufträgen 

1. Die Mitgliedstaaten führen geeignete Verfahren für die Vergabe von unter dieses 
Kapitel fallenden Aufträgen ein, wobei sie die volle Einhaltung der Grundsätze der 
Transparenz und der Gleichbehandlung der Wirtschaftsteilnehmer sicherstellen und 
es den öffentlichen Auftraggebern ermöglichen, der Spezifik der jeweiligen 
Dienstleistungen Rechnung zu tragen. 
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2. Die Mitgliedstaaten gewährleisten, dass die öffentlichen Auftraggeber der 
Notwendigkeit, Qualität, Kontinuität, Zugänglichkeit, Verfügbarkeit und 
Vollständigkeit der Dienstleistungen sicherzustellen, sowie den spezifischen 
Bedürfnissen verschiedener Nutzerkategorien, der Einbeziehung und Ermächtigung 
der Nutzer und dem Aspekt der Innovation Rechnung tragen können. Die 
Mitgliedstaaten können auch vorsehen, dass die Auswahl der Dienstleister nicht 
allein auf der Grundlage des Preises für die Erbringung der Dienstleistungen 
getroffen wird. 

KAPITEL II 
VORSCHRIFTEN FÜR WETTBEWERBE 

Artikel 77 
Allgemeine Bestimmungen 

1. Die für die Durchführung von Wettbewerben geltenden Regeln müssen den 
Bestimmungen dieses Kapitels entsprechen und sind den an einer Teilnahme 
Interessierten mitzuteilen. 

2. Die Zulassung zur Teilnahme an Wettbewerben darf nicht beschränkt werden 

(a) auf das Gebiet eines Mitgliedstaats oder einen Teil davon; 

(b) aufgrund der Tatsache, dass nach dem Recht des Mitgliedstaates, in dem der 
Wettbewerb ausgerichtet wird, nur natürliche oder nur juristische Personen 
teilnehmen dürften. 

Artikel 78 
Anwendungsbereich 

Dieses Kapitel gilt für 

(a) Wettbewerbe, die im Rahmen der Vergabe eines öffentlichen Dienstleistungsauftrags 
durchgeführt werden; 

(b) Wettbewerbe mit Preisgeldern und/oder Zahlungen an die Teilnehmer. 

In Fällen nach Buchstabe a wird der in Artikel 4 genannte Schwellenwert auf der Grundlage 
des geschätzten Werts des öffentlichen Dienstleistungsauftrags ohne Mehrwertsteuer 
einschließlich etwaiger Preisgelder und/oder Zahlungen an die Teilnehmer berechnet. 

Artikel 79 
Bekanntmachungen 

1. Öffentliche Auftraggeber, die die Durchführung eines Wettbewerbs planen, teilen 
ihre Absicht in einer Wettbewerbsbekanntmachung mit. 
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Beabsichtigen sie, einen anschließenden Dienstleistungsauftrag nach Artikel 30 
Absatz 3 zu vergeben, ist dies in der Wettbewerbsbekanntmachung anzugeben. 

2. Öffentliche Auftraggeber, die einen Wettbewerb durchgeführt haben, übermitteln 
eine Bekanntmachung über die Ergebnisse des Wettbewerbs im Einklang mit 
Artikel 49 und müssen einen Nachweis über das Datum der Absendung vorlegen 
können. 

Angaben über das Ergebnis des Wettbewerbs brauchen jedoch nicht veröffentlicht zu 
werden, wenn ihre Offenlegung den Gesetzesvollzug behindern, dem öffentlichen 
Interesse zuwiderlaufen oder die legitimen geschäftlichen Interessen öffentlicher 
oder privater Unternehmen schädigen oder den lauteren Wettbewerb zwischen den 
Dienstleistungserbringern beeinträchtigen würde. 

3. Bekanntmachungen nach den Absätzen 1 und 2 werden im Einklang mit Artikel 49 
Absätze 2 bis 6 und Artikel 50 veröffentlicht. Sie enthalten die in Anhang VI Teil G 
genannten Angaben und haben dem Format der Standardformulare zu entsprechen. 

Die Kommission erstellt die Standardformulare. Die entsprechenden 
Durchführungsrechtsakte werden nach dem Beratungsverfahren gemäß Artikel 91 
erlassen. 

Artikel 80 
Vorschriften für die Ausrichtung von Wettbewerben und die Auswahl der Teilnehmer 

1. Bei der Durchführung von Wettbewerben wenden die öffentlichen Auftraggeber 
dieser Richtlinie entsprechende Verfahren an. 

2. Bei Wettbewerben mit beschränkter Teilnehmerzahl legen die öffentlichen 
Auftraggeber eindeutige und nichtdiskriminierende Eignungskriterien fest. In jedem 
Fall muss die Zahl der Bewerber, die zur Teilnahme am Wettbewerb aufgefordert 
werden, ausreichen, um einen echten Wettbewerb zu gewährleisten. 

Artikel 81 
Zusammensetzung des Preisgerichts 

Das Preisgericht darf nur aus natürlichen Personen bestehen, die von den Teilnehmern des 
Wettbewerbs unabhängig sind. Wird von den Wettbewerbsteilnehmern eine bestimmte 
berufliche Qualifikation verlangt, muss mindestens ein Drittel der Preisrichter über dieselbe 
oder eine gleichwertige Qualifikation verfügen. 

Artikel 82 
Entscheidungen des Preisgerichts 

1. Das Preisgericht ist in seinen Entscheidungen und Stellungnahmen unabhängig. 

2. Die von den Bewerbern vorgelegten Pläne und Entwürfe werden vom Preisgericht 
unter Wahrung der Anonymität und nur aufgrund der Kriterien, die in der 
Wettbewerbsbekanntmachung genannt sind, geprüft. 
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3. Das Preisgericht erstellt über die Rangfolge der von ihm ausgewählten Projekte einen 
von den Preisrichtern zu unterzeichnenden Bericht, in dem auf die einzelnen 
Wettbewerbsarbeiten eingegangen wird und die Bemerkungen des Preisgerichts 
sowie gegebenenfalls noch zu klärende Fragen aufgeführt sind. 

4. Die Anonymität ist bis zur Stellungnahme oder zur Entscheidung des Preisgerichts 
zu wahren. 

5. Die Bewerber können bei Bedarf aufgefordert werden, zur Klärung bestimmter 
Aspekte der Wettbewerbsarbeiten Fragen zu beantworten, die das Preisgericht in 
seinem Protokoll festgehalten hat. 

6. Über den Dialog zwischen den Preisrichtern und den Bewerbern ist ein umfassendes 
Protokoll zu erstellen. 
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TITEL IV 
GOVERNANCE 

Artikel 83 
Durchsetzung 

Im Einklang mit der Richtlinie 89/665/EWG des Rates stellen die Mitgliedstaaten eine 
korrekte Anwendung dieser Richtlinie durch wirksame, zugängliche und transparente 
Mechanismen sicher, die das bestehende System für die Nachprüfung von Entscheidungen 
öffentlicher Auftraggeber ergänzen. 

Artikel 84 
Öffentliche Aufsicht 

1. Die Mitgliedstaaten benennen eine einzige unabhängige Stelle, die für die 
Beaufsichtigung und Koordinierung der Durchführungstätigkeiten verantwortlich ist 
(im Folgenden „die Aufsichtsstelle“). Die Mitgliedstaaten unterrichten die 
Kommission von dieser Benennung. 

Alle öffentlichen Auftraggeber unterliegen einer solchen Aufsicht. 

2. Die an den Durchführungstätigkeiten beteiligten öffentlichen Auftraggeber 
organisieren sich so, dass Interessenkonflikte vermeiden werden. Das System der 
öffentlichen Aufsicht muss transparent sein. Zu diesem Zweck werden alle 
Orientierungsdokumente und Stellungnahmen sowie ein Jahresbericht über die 
Durchführung und Anwendung der in dieser Richtlinie niedergelegten Vorschriften 
veröffentlicht. 

Der Jahresbericht enthält Folgendes: 

(a) Angaben zur Erfolgsquote kleiner und mittlerer Unternehmen (KMU) bei 
Beschaffungsverfahren; eine Analyse der Gründe, falls der Wert der an KMU 
vergebenen Aufträge unter 50 % liegt; 

(b) einen Gesamtüberblick über die Durchführung einer nachhaltigen 
Beschaffungspolitik, worunter auch Verfahren fallen, die die Aspekte 
Umweltschutz, soziale Eingliederung, unter anderem Barrierefreiheit für 
Menschen mit Behinderungen, oder Innovationsförderung berücksichtigen; 

(c) Informationen zu Überwachung und Follow-up von Verstößen gegen 
Vergabevorschriften, die sich auf den Haushalt der Union auswirken, im 
Einklang mit den Absätzen 3 bis 5 dieses Artikels; 

(d) zentralisierte Daten über berichtete Fälle von Betrug, Korruption, 
Interessenkonflikten und anderen schwerwiegenden Unregelmäßigkeiten im 
Bereich des öffentlichen Auftragswesens, auch zu Projekten, die aus dem 
Haushalt der Union kofinanziert werden. 
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3. Die Aufsichtsstelle nimmt folgende Aufgaben wahr: 

(a) Überwachung der Anwendung der Vorschriften für das öffentliche 
Auftragswesen und der entsprechenden Praxis aufseiten der öffentlichen 
Auftraggeber, insbesondere der zentralen Beschaffungsstellen; 

(b) Rechtsberatung für öffentliche Auftraggeber in Fragen der Auslegung der 
Vorschriften und Grundsätze für die öffentliche Auftragsvergabe und zur 
Anwendung der Vorschriften in spezifischen Fällen; 

(c) Formulierung – im Lichte der Bestimmungen dieser Richtlinie und der 
einschlägigen Rechtsprechung des Gerichtshofs der Europäischen Union – von 
Initiativstellungnahmen und Orientierungen zu Fragen von allgemeinem 
Interesse, die die Auslegung und Anwendung der Vorschriften für die 
öffentliche Auftragsvergabe betreffen, zu wiederkehrenden Fragen und zu 
systembedingten Schwierigkeiten im Zusammenhang mit der Anwendung der 
Vorschriften; 

(d) Festlegung und Anwendung umfassender und praktikabler „Red-Flag“-
Indikatorsysteme zur Vermeidung bzw. Aufdeckung von Fällen von Betrug, 
Korruption, Interessenkonflikten und sonstiger schwerwiegender 
Unregelmäßigkeiten im Bereich des öffentlichen Auftragswesens sowie zur 
angemessenen Berichterstattung über derartige Fälle; 

(e) Aufmerksammachen der zuständigen nationalen Einrichtungen, einschließlich 
Prüfbehörden, auf bestimmte aufgedeckte Verstöße und systembedingte 
Probleme; 

(f) Prüfung der Beschwerden von Bürgern und Unternehmen über die Anwendung 
der Vorschriften für die öffentliche Auftragsvergabe in spezifischen Fällen und 
Übermittlung der Analyse an die zuständigen öffentlichen Auftraggeber, die 
diese bei ihren Entscheidungen berücksichtigen oder, wenn sie der Analyse 
nicht Rechnung tragen, die Gründe hierfür erläutern; 

(g) Überwachung der Entscheidungen nationaler Gerichte und Behörden im 
Anschluss an Entscheidungen des Gerichtshofs der Europäischen Union gemäß 
Artikel 267 des Vertrags oder an Feststellungen des Europäischen 
Rechnungshofs zu Verstößen gegen Unionsvorschriften für die öffentliche 
Auftragsvergabe im Zusammenhang mit von der Union kofinanzierten 
Projekten; die Aufsichtsstelle berichtet dem Europäischen Amt für 
Betrugsbekämpfung jede Verletzung von Verfahren der öffentlichen 
Auftragsvergabe in der Union, sofern sie sich auf Aufträge bezieht, die 
mittelbar oder unmittelbar von der Europäischen Union finanziert werden. 

Die unter Buchstabe e genannten Aufgaben lassen die Ausübung der Rechte auf 
Einlegung von Rechtsmitteln nach nationalem Recht oder nach dem auf der 
Grundlage der Richtlinie 89/665/EWG errichteten System unberührt. 

Die Mitgliedstaaten ermächtigen die Aufsichtsstellen, die nach nationalem Recht für 
die Überprüfung von Entscheidungen öffentlicher Auftraggeber zuständige 
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Gerichtsbarkeit mit Verstößen zu befassen, die sie im Zuge ihrer Überwachungs- und 
Rechtsberatungstätigkeit aufdecken. 

4. Unbeschadet der von der Kommission für die Kommunikation und die Kontakte mit 
den Mitgliedstaaten festgelegten allgemeinen Verfahren und Arbeitsmethoden 
fungiert die Aufsichtsstelle als spezielle Kontaktstelle für die Kommission im 
Kontext der Überwachung der Anwendung des Unionsrechts und der Ausführung 
des Haushaltsplans der Union auf der Grundlage von Artikel 17 des Vertrags über 
die Europäische Union und Artikel 317 des Vertrags über die Arbeitsweise der 
Europäischen Union. Sie erstattet der Kommission Bericht über sämtliche Verstöße 
gegen diese Richtlinie im Zusammenhang mit Verfahren zur Vergabe von Aufträgen, 
die direkt oder indirekt von der Union finanziert werden.  

Die Kommission kann die Aufsichtsstellen insbesondere mit der Behandlung von 
Einzelfällen befassen, in denen noch kein Vertrag geschlossen wurde oder ein 
Nachprüfungsverfahren noch durchgeführt werden kann. Sie kann die 
Aufsichtsstellen des Weiteren mit Überwachungstätigkeiten betrauen, die 
erforderlich sind, um die Durchführung der Maßnahmen zu gewährleisten, zu denen 
die Mitgliedstaaten verpflichtet sind, um im Falle eines von der Kommission 
festgestellten Verstoßes gegen die Vorschriften und Grundsätze für die öffentliche 
Auftragsvergabe Abhilfe zu schaffen.  

Die Kommission kann die Aufsichtsstelle auffordern, angebliche Verletzungen der 
Unionsvorschriften für die öffentliche Auftragsvergabe im Zusammenhang mit 
Projekten zu untersuchen, die aus dem Haushalt der Union kofinanziert werden. Die 
Kommission kann die Aufsichtsstelle mit der Weiterverfolgung bestimmter Fälle 
beauftragen, um zu gewährleisten, dass die zuständigen nationalen Behörden, die zur 
Befolgung ihrer Anweisungen verpflichtet sind, die angemessenen Konsequenzen 
aus der Verletzung der Unionsvorschriften für die öffentliche Auftragsvergabe im 
Zusammenhang mit kofinanzierten Projekten ziehen. 

5. Untersuchungs- und Durchsetzungstätigkeiten, die die Aufsichtsstelle durchführt, um 
sicherzustellen, dass die Entscheidungen öffentlicher Auftraggeber im Einklang mit 
dieser Richtlinie und den Grundsätzen des Vertrags stehen, treten weder an die Stelle 
der Tätigkeiten, die die Kommission in ihrer institutionellen Rolle als Hüterin der 
Verträge ausübt, noch greift sie diesen vor. Beschließt die Kommission gemäß 
Artikel 4, die Behandlung eines individuellen Falls an die Aufsichtsstelle zu 
verweisen, behält sie im Einklang mit den ihr durch den Vertrag übertragenen 
Befugnissen ihr Interventionsrecht. 

6. Öffentliche Auftraggeber übermitteln der nationalen Aufsichtsstelle den 
vollständigen Wortlaut aller vergebenen Aufträge, die mindestens den folgenden 
Auftragswert haben: 

(a) 1 000 000 EUR im Falle von Liefer- oder Dienstleistungsaufträgen; 

(b) 10 000 000 EUR im Falle von Bauleistungsaufträgen. 

7. Unbeschadet des einzelstaatlichen Rechts bezüglich des Zugangs zu Informationen 
und gemäß den datenschutzrechtlichen Bestimmungen der Mitgliedstaaten und auf 
EU-Ebene gewährt die Aufsichtsstelle auf schriftlichen Antrag unbeschränkten, 
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vollständigen, unmittelbaren und unentgeltlichen Zugang zu den gemäß Absatz 6 
genannten vergebenen Aufträgen. Der Zugang zu bestimmten Teilen der Aufträge 
kann abgelehnt werden, wenn die Offenlegung dieser Angaben den Gesetzesvollzug 
behindern, dem öffentlichen Interesse anderweitig zuwiderlaufen, die berechtigten 
geschäftlichen Interessen von öffentlichen oder privaten Wirtschaftsteilnehmern 
schädigen oder den lauteren Wettbewerb zwischen Wirtschaftsteilnehmern 
beeinträchtigen würde. 

Der Zugang zu den Teilen, die offengelegt werden können, ist innerhalb einer 
angemessenen Frist, spätestens jedoch 45 Tage nach dem Datum des Antrags zu 
gewähren. 

Antragsteller, die um den Zugang zu einem Auftrag ersuchen, müssen kein 
unmittelbares oder mittelbares Interesse an diesem bestimmten Auftrag nachweisen. 
Der Empfänger der Informationen muss diese veröffentlichen dürfen. 

8. Der nach Absatz 2 vorzulegende Jahresbericht enthält eine zusammenfassende 
Darstellung sämtlicher Tätigkeiten, die die Aufsichtsstelle gemäß den Absätzen 1 bis 
7 durchgeführt hat. 

Artikel 85 
Einzelberichte über Vergabeverfahren 

Die öffentlichen Auftraggeber fertigen über jeden vergebenen Auftrag, jede 
Rahmenvereinbarung und jede Einrichtung eines dynamischen Beschaffungssystems einen 
schriftlichen Bericht an, der mindestens Folgendes enthält: 

(a) den Namen und die Anschrift des öffentlichen Auftraggebers, Gegenstand und Wert 
des Auftrags, der Rahmenvereinbarung oder des dynamischen Beschaffungssystems; 

(b) die Namen der berücksichtigten Bewerber oder Bieter und die Gründe für ihre 
Auswahl; 

(c) die Namen der nicht berücksichtigten Bewerber oder Bieter und die Gründe für die 
Ablehnung; 

(d) die Gründe für die Ablehnung von ungewöhnlich niedrigen Angeboten; 

(e) den Namen des erfolgreichen Bieters und die Gründe für die Auswahl seines 
Angebots sowie – falls bekannt – den Anteil am Auftrag oder an der 
Rahmenvereinbarung, den der Zuschlagsempfänger an Dritte weiterzugeben 
beabsichtigt; 

(f) bei Verhandlungsverfahren die in Artikel 30 genannten Umstände, die die 
Anwendung dieses Verfahrens rechtfertigen; 

(g) gegebenenfalls die Gründe, aus denen der öffentliche Auftraggeber auf die Vergabe 
eines Auftrags, den Abschluss einer Rahmenvereinbarung oder die Einrichtung eines 
dynamischen Beschaffungssystems verzichtet hat; 
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(h) gegebenenfalls Angaben zu aufgedeckten Interessenkonflikten und getroffenen 
Abhilfemaßnahmen. 

Die öffentlichen Auftraggeber dokumentieren den Fortgang aller Vergabeverfahren, 
unabhängig davon, ob sie auf elektronischem Wege durchgeführt werden oder nicht. Sie 
dokumentieren alle Stufen des Vergabeverfahrens, einschließlich der gesamten 
Kommunikation mit Wirtschaftsteilnehmern und sämtlicher interner Beratungen, der 
Vorbereitung der Ausschreibungen, des Dialogs oder etwaiger Verhandlungen, der Auswahl 
und der Zuschlagserteilung. 

Die Vermerke bzw. ihre Hauptelemente sind der Kommission oder der nationalen 
Aufsichtsstelle auf deren Anforderung hin zu übermitteln. 

Artikel 86 
Nationale Berichterstattung und Verzeichnisse der öffentlichen Auftraggeber 

1. Die gemäß Artikel 84 eingerichteten oder benannten Stellen legen der Kommission 
für jedes Jahr spätestens am 31. Oktober des Folgejahres einen Durchführungs- und 
Statistikbericht vor, der anhand eines Standardformular zu erstellen ist. 

2. Der Bericht gemäß Absatz 1 enthält mindestens Folgendes: 

(a) eine vollständige, aktualisierte Liste aller zentralen Regierungsbehörden, 
subzentralen öffentlichen Auftraggeber und Einrichtungen des öffentlichen 
Rechts, einschließlich subzentraler Behörden und Vereinigungen öffentlicher 
Auftraggeber, die öffentliche Aufträge vergeben oder Rahmenvereinbarungen 
schließen, unter Angabe der einheitlichen Identifikationsnummer, sofern eine 
solche Nummer im nationalen Recht vorgesehen ist; diese Liste ist nach Art 
der Behörden zu untergliedern; 

(b) eine vollständige und aktuelle Liste aller zentralen Beschaffungsstellen; 

(c) für alle Aufträge oberhalb der in Artikel 4 dieser Richtlinie festgelegten 
Schwellenwerte: 

(a) Zahl und Wert der vergebenen Aufträge, für jede Art von Behörde 
aufgeschlüsselt nach Verfahren und nach Bauleistungen, Lieferungen 
und Dienstleistungen entsprechend der CPV-Nomenklatur; 

(b) werden die Aufträge im Verhandlungsverfahren ohne vorherige 
Veröffentlichung vergeben, so werden die Daten gemäß Ziffer i auch 
nach den in Artikel 30 genannten Fallgruppen aufgeschlüsselt und 
enthalten Angaben zu Anzahl und Wert der vergebenen Aufträge nach 
Staatszugehörigkeit der erfolgreichen Bieter zu einem Mitgliedstaat oder 
einem Drittstaat; 

(d) für alle Aufträge unterhalb der in Artikel 4 dieser Richtlinie festgelegten 
Schwellenwerte, die, wenn ihr Wert den Schwellenwert überschreiten würde, 
unter die Richtlinie fallen würden, Zahl und Wert der Aufträge, aufgeschlüsselt 
nach Art der Behörde. 
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3. Der Kommission wird im Einklang mit Artikel 89 die Befugnis übertragen, 
delegierte Rechtsakte zu erlassen, mit denen Anhang I geändert wird, um die Liste 
der öffentlichen Auftraggeber entsprechend den von den Mitgliedstaaten 
übermittelten Mitteilungen zu ändern, soweit die betreffenden Änderungen 
erforderlich sind, um öffentliche Auftraggeber korrekt zu ermitteln;  

Die gemäß Absatz 2 Buchstabe a übermittelte Liste der Einrichtungen des 
öffentlichen Rechts kann die Kommission informationshalber in regelmäßigen 
Abständen im Amtsblatt der Europäischen Union veröffentlichen. 

4. Die Mitgliedstaaten stellen der Kommission Informationen über ihre institutionelle 
Organisation im Zusammenhang mit der Durchführung, Überwachung und 
Durchsetzung sowie über nationale Initiativen zur Verfügung, mit denen bezweckt 
wird, bei der Anwendung der Unionsvorschriften im Bereich der öffentlichen 
Auftragsvergabe Orientierungshilfen zu geben und Unterstützung zu leisten oder auf 
Herausforderungen im Zusammenhang mit der Durchführung der Vorschriften zu 
reagieren. 

5. Die Kommission erstellt ein Standardformular für den jährlichen Durchführungs- 
und Statistikbericht gemäß Absatz 1. Entsprechende Durchführungsrechtsakte 
werden nach dem Beratungsverfahren gemäß Artikel 91 erlassen. 

Artikel 87 
Unterstützung der öffentlichen Auftraggeber und der Unternehmen 

1. Die Mitgliedstaaten schaffen Strukturen zur fachlichen Unterstützung, die 
öffentlichen Auftraggebern Rechts- und Wirtschaftsberatung, Orientierungshilfen 
und Unterstützung bei der Vorbereitung und Durchführung von Vergabeverfahren 
anbieten. Darüber hinaus sorgen die Mitgliedstaaten dafür, dass jeder öffentliche 
Auftraggeber kompetente Unterstützung und Beratung in Einzelfragen erhält. 

2. Zur Verbesserung des Zugangs von Wirtschaftsteilnehmern, insbesondere von KMU, 
zur öffentlichen Auftragsvergabe und zur Erleichterung des Verständnisses der 
Bestimmungen dieser Richtlinie gewährleisten die Mitgliedstaaten eine angemessene 
Hilfestellung, auch auf elektronischem Wege oder über bestehende Netzwerke zur 
Unterstützung von Unternehmen. 

3. Für Wirtschaftteilnehmer, die beabsichtigen, sich an einem Vergabeverfahren in 
einem anderen Mitgliedstaat zu beteiligen, werden besondere 
Unterstützungsangebote bereitgestellt. Die entsprechenden Angebote müssen 
mindestens die Verwaltungsanforderungen im betreffenden Mitgliedstaat sowie 
etwaige Verpflichtungen im Zusammenhang mit elektronischen Beschaffungen 
abdecken. 

Die Mitgliedstaaten stellen sicher, dass für interessierte Wirtschaftsteilnehmer 
ausreichende, leicht zugängliche Informationen über die steuer-, umweltschutz-, 
sozial- und arbeitsrechtlichen Verpflichtungen bereitgestellt werden, die in dem 
Mitgliedstaat, der Region oder Kommune, in der die Arbeiten ausgeführt bzw. die 
Dienstleistungen erbracht werden, gelten und auch auf die im Rahmen des Auftrags 
vor Ort ausgeführten Arbeiten oder erbrachten Dienstleistungen Anwendung finden. 
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4. Für die Zwecke der Absätze 1, 2 und 3 können die Mitgliedstaaten eine einzige oder 
mehrere Stellen oder Verwaltungsstrukturen benennen. Die Mitgliedstaaten sorgen 
für eine ordnungsgemäße Koordinierung zwischen diesen Stellen und Strukturen. 

Artikel 88 
Verwaltungszusammenarbeit 

1. Die Mitgliedstaaten leisten sich gegenseitig Amtshilfe und treffen Maßnahmen zur 
Begründung einer effektiven Zusammenarbeit mit dem Ziel, den 
Informationsaustausch zu den in den Artikeln 40, 41, 42, 55, 57, 59, 60, 61, 63 und 
69 genannten Aspekte zu gewährleisten. Sie stellen die vertrauliche Behandlung der 
ausgetauschten Informationen sicher. 

2. Die zuständigen Behörden aller betroffenen Mitgliedstaaten halten beim 
Informationsaustausch die Rechtsvorschriften zum Schutz personenbezogener Daten 
ein, die in der Richtlinie 95/46/EG des Europäischen Parlaments und des Rates42 und 
in der Richtlinie 2002/58/EG des Europäischen Parlaments und des Rates43 
niedergelegt sind.  

3. Für die Zwecke dieses Artikels benennen die Mitgliedstaaten eine oder mehrere 
Verbindungsstellen und teilen den übrigen Mitgliedstaaten, den Aufsichtsstellen und 
der Kommission die Kontaktdaten dieser Stellen mit. Die Mitgliedstaaten 
veröffentlichen die Liste der Verbindungsstellen und aktualisieren diese Liste 
regelmäßig. Die Aufsichtsstelle ist für die Koordinierung zwischen den 
Verbindungsstellen verantwortlich. 

4. Der Informationsaustausch erfolgt über das Binnenmarkt-Informationssystem, das 
auf der Grundlage der Verordnung (EU) Nr. XXX/XXXX des Europäischen 
Parlaments und des Rates44 errichtet wurde [Vorschlag für eine Verordnung des 
Europäischen Parlaments und des Rates über die Verwaltungszusammenarbeit 
mithilfe des Binnenmarkt-Informationssystems („IMI-Verordnung“), 
KOM(2011) 522]. Die Mitgliedstaaten stellen die von anderen Mitgliedstaaten 
angeforderten Informationen so rasch wie möglich bereit. 

                                                 
42 ABl. L 281 vom 23.11.1995, S. 31. 
43 ABl. L 201 vom 31.7.2002, S. 37. 
44 ABl. L […]. 
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TITEL V 
BEFUGNISÜBERTRAGUNG, 

DURCHFÜHRUNGSBEFUGNISSE UND 
SCHLUSSBESTIMMUNGEN 

Artikel 89 
Ausübung der übertragenen Befugnisse 

1. Die Befugnis zum Erlass delegierter Rechtsakte wird der Kommission unter den in 
diesem Artikel festgelegten Bedingungen übertragen. 

2. Die Befugnisse gemäß den Artikeln 6, 13, 19, 20, 23, 54, 59, 67 und 86 werden der 
Kommission ab dem [Zeitpunkt des Inkrafttretens dieser Richtlinie] auf unbestimmte 
auf unbestimmte Zeit übertragen. 

3. Die Befugnisübertragung gemäß den Artikeln 6, 13, 19, 20, 23, 54 59, 67 und 86 
kann vom Europäischen Parlament oder vom Rat jederzeit widerrufen werden. Der 
Beschluss über den Widerruf beendet die Übertragung der in diesem Beschluss 
genannten Befugnisse. Er wird am Tag nach seiner Veröffentlichung im Amtsblatt 
der Europäischen Union oder zu einem darin angegebenen späteren Zeitpunkt 
wirksam. Die Gültigkeit von delegierten Rechtsakten, die bereits in Kraft sind, wird 
von dem Beschluss über den Widerruf nicht berührt. 

4. Sobald die Kommission einen delegierten Rechtsakt erlässt, übermittelt sie ihn 
gleichzeitig dem Europäischen Parlament und dem Rat. 

5. Ein gemäß diesem Artikel erlassener delegierter Rechtsakt tritt nur in Kraft, wenn 
weder das Europäische Parlament noch der Rat innerhalb einer Frist von zwei 
Monaten nach Übermittlung dieses Rechtakts an das Europäische Parlament und den 
Rat Einwände erhoben haben oder wenn vor Ablauf dieser Frist das Europäische 
Parlament und der Rat beide der Kommission mitgeteilt haben, dass sie keine 
Einwände erheben werden. Auf Initiative des Europäischen Parlaments oder des 
Rates wird diese Frist um zwei Monate verlängert. 

Artikel 90 
Dringlichkeitsverfahren 

1. Gemäß diesem Artikel erlassene delegierte Rechtsakte treten unverzüglich in Kraft 
und gelten, solange kein Einwand gemäß Absatz 2 erhoben wird. In der Mitteilung 
des delegierten Rechtsakts an das Europäische Parlament und den Rat werden die 
Gründe für die Anwendung des Dringlichkeitsverfahrens genannt. 

2. Das Europäische Parlament und der Rat können gemäß Artikel 89 Absatz 5 gegen 
einen erlassenen delegierten Rechtsakt Einwände erheben. In solch einem Fall hebt 
die Kommission den Rechtsakt nach der Mitteilung der Entscheidung über den 
Einspruch durch das Europäische Parlament oder den Rat unverzüglich auf. 
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Artikel 91 
Ausschussverfahren 

1. Die Kommission wird von dem durch den Beschluss 71/306/EWG des Rates45 
eingesetzten Beratenden Ausschuss für das öffentliche Auftragswesen unterstützt. 
Dieser Ausschuss ist ein Ausschuss im Sinne der Verordnung (EU) Nr. 182/2011. 

2. Wird auf diesen Artikel Bezug genommen, so gilt Artikel 4 der Verordnung (EU) 
Nr. 182/2011. 

Artikel 92 
Umsetzung 

1. Die Mitgliedstaaten setzen die erforderlichen Rechts- und Verwaltungsvorschriften 
in Kraft, um dieser Richtlinie bis zum 30. Juni 2014 nachzukommen. Sie teilen der 
Kommission unverzüglich den Wortlaut dieser Vorschriften mit. 

Bei Erlass dieser Vorschriften nehmen die Mitgliedstaaten in den Vorschriften selbst 
oder durch einen Hinweis bei der amtlichen Veröffentlichung auf diese Richtlinie 
Bezug. Die Mitgliedstaaten regeln die Einzelheiten dieser Bezugnahme. 

2. Die Mitgliedstaaten teilen der Kommission den Wortlaut der wichtigsten 
innerstaatlichen Rechtsvorschriften mit, die sie auf dem unter diese Richtlinie 
fallenden Gebiet erlassen. 

Artikel 93 
Aufhebung von Rechtsakten 

Die Richtlinie 2004/18/EG wird mit Wirkung vom 30. Juni 2014 aufgehoben. 

Bezugnahmen auf die aufgehobene Richtlinie gelten als Bezugnahmen auf die vorliegende 
Richtlinie und sind nach Maßgabe der Entsprechungstabelle in Anhang XVII zu lesen. 

Artikel 94 
Überprüfung 

Die Kommission überprüft die wirtschaftlichen Auswirkungen, die die Anwendung der in 
Artikel 4 festgelegten Schwellenwerte auf den Binnenmarkt hat, und erstattet dem 
Europäischen Parlament und dem Rat bis zum 30. Juni 2017 darüber Bericht.  

Im Falle einer Änderung der laut dem Beschaffungsübereinkommen geltenden 
Schwellenwerte wird im Anschluss an den Bericht gegebenenfalls ein Legislativvorschlag zur 
Änderung der in dieser Richtlinie festgesetzten Schwellenwerte vorgelegt. 

                                                 
45 ABl. L 185 vom 16.8.1971, S. 15. 
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Artikel 95 
Inkrafttreten 

Diese Richtlinie tritt am zwanzigsten Tag nach ihrer Veröffentlichung im Amtsblatt der 
Europäischen Union in Kraft. 

Artikel 96 
Adressaten 

Diese Richtlinie ist an die Mitgliedstaaten gerichtet. 

Geschehen zu Brüssel am 20.12.2011 

Im Namen des Europäischen Parlaments Im Namen des Rates 
Der Präsident Der Präsident 
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ANHANG I 
ZENTRALE REGIERUNGSBEHÖRDEN 

Belgien 

1. Services publics fédéraux (Ministerien): 1. Federale Overheidsdiensten (Ministerien): 

SPF Chancellerie du Premier Ministre; FOD Kanselarij van de Eerste Minister; 

SPF Personnel et Organisation; FOD Kanselarij Personeel en Organisatie; 

SPF Budget et Contrôle de la Gestion; FOD Budget en Beheerscontrole; 

SPF Technologie de l’Information et de la 
Communication (Fedict); 

FOD Informatie- en 
Communicatietechnologie (Fedict); 

SPF Affaires étrangères, Commerce extérieur 
et Coopération au Développement; 

FOD Buitenlandse Zaken, Buitenlandse 
Handel en Ontwikkelingssamenwerking; 

SPF Intérieur; FOD Binnenlandse Zaken; 

SPF Finances; FOD Financiën; 

SPF Mobilité et Transports; FOD Mobiliteit en Vervoer; 

SPF Emploi, Travail et Concertation sociale; FOD Werkgelegenheid, Arbeid en sociaal 
overleg; 

SPF Sécurité Sociale et Institutions publiques 
de Sécurité Sociale; 

FOD Sociale Zekerheid en Openbare 
Instellingen van sociale Zekerheid; 

SPF Santé publique, Sécurité de la Chaîne 
alimentaire et Environnement; 

FOD Volksgezondheid, Veiligheid van de 
Voedselketen en Leefmilieu; 

SPF Justice; FOD Justitie; 

SPF Economie, PME, Classes moyennes et 
Energie; 

FOD Economie, KMO, Middenstand en 
Energie; 

Ministère de la Défense; Ministerie van Landsverdediging; 

Service public de programmation Intégration 
sociale, Lutte contre la pauvreté et Economie 
sociale; 

Programmatorische Overheidsdienst 
Maatschappelijke Integratie, 
Armoedsbestrijding en sociale Economie; 

Service public fédéral de Programmation 
Développement durable; 

Programmatorische federale Overheidsdienst 
Duurzame Ontwikkeling; 

Service public fédéral de Programmation 
Politique scientifique; 

Programmatorische federale Overheidsdienst 
Wetenschapsbeleid; 

2. Régie des Bâtiments; 2. Regie der Gebouwen; 
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Office national de Sécurité sociale; Rijksdienst voor sociale Zekerheid; 

Institut national d'Assurance sociales pour 
travailleurs indépendants; 

Rijksinstituut voor de sociale Verzekeringen 
der Zelfstandigen; 

Institut national d’Assurance Maladie-
Invalidité; 

Rijksinstituut voor Ziekte- en 
Invaliditeitsverzekering; 

Office national des Pensions; Rijksdienst voor Pensioenen; 

Caisse auxiliaire d’Assurance Maladie-
Invalidité; 

Hulpkas voor Ziekte-en 
Invaliditeitsverzekering; 

Fond des Maladies professionnelles; Fonds voor Beroepsziekten; 

Office national de l’Emploi. Rijksdienst voor Arbeidsvoorziening. 

Bulgarien 

– Администрация на Народното събрание 

– Aдминистрация на Президента 

– Администрация на Министерския съвет 

– Конституционен съд 

– Българска народна банка 

– Министерство на външните работи 

– Министерство на вътрешните работи 

– Министерство на държавната администрация и административната реформа 

– Министерство на извънредните ситуации 

– Министерство на земеделието и храните 

– Министерство на здравеопазването 

– Министерство на икономиката и енергетиката 

– Министерство на културата 

– Министерство на образованието и науката 

– Министерство на околната среда и водите 

– Министерство на отбраната 

– Министерство на правосъдието 
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– Министерство на регионалното развитие и благоустройството 

– Министерство на транспорта 

– Министерство на труда и социалната политика 

– Министерство на финансите 

Staatliche Agenturen, staatliche Kommissionen, Exekutivagenturen und andere staatliche 
Behörden, die durch Gesetz oder durch Erlass des Ministerrats eingerichtet wurden und 
Aufgaben im Zusammenhang mit der Ausübung der Exekutivbefugnisse wahrnehmen: 

– Агенция за ядрено регулиране 

– Висшата атестационна комисия 

– Държавна комисия за енергийно и водно регулиране 

– Държавна комисия по сигурността на информацията 

– Комисия за защита на конкуренцията 

– Комисия за защита на личните данни 

– Комисия за защита от дискриминация 

– Комисия за регулиране на съобщенията 

– Комисия за финансов надзор 

– Патентно ведомство на Република България 

– Сметна палата на Република България 

– Агенция за приватизация 

– Агенция за следприватизационен контрол 

– Български институт по метрология 

– Държавна агенция ‘Архиви’ 

– Държавна агенция ‘Държавен резерв и военновременни запаси’ 

– Държавна агенция ‘Национална сигурност’ 

– Държавна агенция за бежанците 

– Държавна агенция за българите в чужбина 

– Държавна агенция за закрила на детето 

– Държавна агенция за информационни технологии и съобщения 
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– Държавна агенция за метрологичен и технически надзор 

– Държавна агенция за младежта и спорта 

– Държавна агенция по горите 

– Държавна агенция по туризма 

– Държавна комисия по стоковите борси и тържища 

– Институт по публична администрация и европейска интеграция 

– Национален статистически институт 

– Национална агенция за оценяване и акредитация 

– Националната агенция за професионално образование и обучение 

– Национална комисия за борба с трафика на хора 

– Агенция ‘Митници’ 

– Агенция за държавна и финансова инспекция 

– Агенция за държавни вземания 

– Агенция за социално подпомагане 

– Агенция за хората с увреждания 

– Агенция по вписванията 

– Агенция по геодезия, картография и кадастър 

– Агенция по енергийна ефективност 

– Агенция по заетостта 

– Агенция по обществени поръчки 

– Българска агенция за инвестиции 

– Главна дирекция ‘Гражданска въздухоплавателна администрация’ 

– Дирекция ‘Материално-техническо осигуряване и социално обслужване’ на 
Министерство на вътрешните работи 

– Дирекция "Оперативно издирване" на Министерство на вътрешните работи 

– Дирекция ‘Финансово-ресурсно осигуряване’ на Министерство на вътрешните 
работи 

– Дирекция за национален строителен контрол 
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– Държавна комисия по хазарта 

– Изпълнителна агенция ‘Автомобилна администрация’ 

– Изпълнителна агенция ‘Борба с градушките’ 

– Изпълнителна агенция ‘Българска служба за акредитация’ 

– Изпълнителна агенция ‘Военни клубове и информация’ 

– Изпълнителна агенция ‘Главна инспекция по труда’ 

– Изпълнителна агенция ‘Държавна собственост на Министерството на отбраната’ 

– Изпълнителна агенция ‘Железопътна администрация’ 

– Изпълнителна агенция ‘Изпитвания и контролни измервания на въоръжение, 
техника и имущества’ 

– Изпълнителна агенция ‘Морска администрация’ 

– Изпълнителна агенция ‘Национален филмов център’ 

– Изпълнителна агенция ‘Пристанищна администрация’ 

– Изпълнителна агенция ‘Проучване и поддържане на река Дунав’ 

– Изпълнителна агенция ‘Социални дейности на Министерството на отбраната’ 

– Изпълнителна агенция за икономически анализи и прогнози 

– Изпълнителна агенция за насърчаване на малките и средни предприятия 

– Изпълнителна агенция по лекарствата 

– Изпълнителна агенция по лозата и виното 

– Изпълнителна агенция по околна среда 

– Изпълнителна агенция по почвените ресурси 

– Изпълнителна агенция по рибарство и аквакултури 

– Изпълнителна агенция по селекция и репродукция в животновъдството 

– Изпълнителна агенция по сортоизпитване, апробация и семеконтрол 

– Изпълнителна агенция по трансплантация 

– Изпълнителна агенция по хидромелиорации 

– Комисията за защита на потребителите 

– Контролно-техническата инспекция 
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– Национален център за информация и документация 

– Национален център по радиобиология и радиационна защита 

– Национална агенция за приходите 

– Национална ветеринарномедицинска служба 

– Национална служба ‘Полиция’ 

– Национална служба "Пожарна безопасност и защита на населението" 

– Национална служба за растителна защита 

– Национална служба за съвети в земеделието 

– Национална служба по зърното и фуражите 

– Служба ‘Военна информация’ 

– Служба ‘Военна полиция’ 

– Фонд ‘Републиканска пътна инфраструктура’ 

– Авиоотряд 28 

Tschechische Republik 

– Ministerstvo dopravy 

– Ministerstvo financí 

– Ministerstvo kultury 

– Ministerstvo obrany 

– Ministerstvo pro místní rozvoj 

– Ministerstvo práce a sociálních věcí 

– Ministerstvo průmyslu a obchodu 

– Ministerstvo spravedlnosti 

– Ministerstvo školství, mládeže a tělovýchovy 

– Ministerstvo vnitra 

– Ministerstvo zahraničních věcí 

– Ministerstvo zdravotnictví 

– Ministerstvo zemědělství 
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– Ministerstvo životního prostředí 

– Poslanecká sněmovna PČR 

– Senát PČR 

– Kancelář prezidenta 

– Český statistický úřad 

– Český úřad zeměměřičský a katastrální 

– Úřad průmyslového vlastnictví 

– Úřad pro ochranu osobních údajů 

– Bezpečnostní informační služba 

– Národní bezpečnostní úřad 

– Česká akademie věd 

– Vězeňská služba 

– Český báňský úřad 

– Úřad pro ochranu hospodářské soutěže 

– Správa státních hmotných rezerv 

– Státní úřad pro jadernou bezpečnost 

– Česká národní banka 

– Energetický regulační úřad 

– Úřad vlády České republiky 

– Ústavní soud 

– Nejvyšší soud 

– Nejvyšší správní soud 

– Nejvyšší státní zastupitelství 

– Nejvyšší kontrolní úřad 

– Kancelář Veřejného ochránce práv 

– Grantová agentura České republiky 

– Státní úřad inspekce práce 
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– Český telekomunikační úřad 

Dänemark 

– Folketinget 

Rigsrevisionen 

– Statsministeriet 

– Udenrigsministeriet 

– Beskæftigelsesministeriet 

5 styrelser og institutioner (5 Agenturen und Institutionen) 

– Domstolsstyrelsen 

– Finansministeriet 

5 styrelser og institutioner (5 Agenturen und Einrichtungen) 

– Forsvarsministeriet 

5 styrelser og institutioner (5 Agenturen und Institutionen) 

– Ministeriet for Sundhed og Forebyggelse 

Adskillige styrelser og institutioner, herunder Statens Serum Institut (mehrere Agenturen und 
Institutionen, darunter das Statens Serum Institut) 

– Justitsministeriet 

Rigspolitichefen, anklagemyndigheden samt 1 direktorat og et antal styrelser (oberste 
Polizeibehörde, Staatsanwaltschaft sowie 1 Direktion und mehrere Agenturen) 

– Kirkeministeriet 

10 stiftsøvrigheder (10 Diözesanbehörden) 

– Kulturministeriet 

4 styrelser samt et antal statsinstitutioner (4 Agenturen und staatliche Institutionen) 

– Miljøministeriet 

5 styrelser (5 Agenturen) 

– Ministeriet for Flygtninge, Invandrere og Integration 

1 styrelse (1 Agentur) 

– Ministeriet for Fødevarer, Landbrug og Fiskeri 
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4 direktorater og institutioner (4 Direktionen und Institutionen) 

– Ministeriet for Videnskab, Teknologi og Udvikling 

Adskillige styrelser og institutioner, Forskningscenter Risø og Statens uddannelsesbygninger 
(mehrere Agenturen und Institutionen, darunter das Forschungszentrum Risø und die 
Staatlichen Forschungs- und Unterrichtsgebäude) 

– Skatteministeriet 

1 styrelse og institutioner (1 Agentur und mehrere Institutionen) 

– Velfærdsministeriet 

3 styrelser og institutioner (3 Agenturen und mehrere Institutionen) 

– Transportministeriet 

7 styrelser og institutioner, herunder Øresundsbrokonsortiet (7 Agenturen und Einrichtrungen, 
darunter Øresundsbrokonsortiet) 

– Undervisningsministeriet 

3 styrelser, 4 undervisningsinstitutioner og 5 andre institutioner (3 Agenturen, 
4 Bildungseinrichtungen und 5 andere Institutionen) 

– Økonomi- og Erhvervsministeriet 

Adskilligestyrelser og institutioner (mehrere Agenturen und Einrichtungen) 

– Klima- og Energiministeriet 

3 styrelser og institutioner (3 Agenturen und Institutionen) 

Deutschland 

– Auswärtiges Amt 

– Bundeskanzleramt 

– Bundesministerium für Arbeit und Soziales 

– Bundesministerium für Bildung und Forschung 

– Bundesministerium für Ernährung, Landwirtschaft und Verbraucherschutz 

– Bundesministerium der Finanzen 

– Bundesministerium des Innern (nur zivile Güter) 

– Bundesministerium für Gesundheit 

– Bundesministerium für Familie, Senioren, Frauen und Jugend 
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– Bundesministerium der Justiz 

– Bundesministerium für Verkehr, Bau und Stadtentwicklung 

– Bundesministerium für Wirtschaft und Technologie 

– Bundesministerium für wirtschaftliche Zusammenarbeit und Entwicklung 

– Bundesministerium der Verteidigung (keine militärischen Güter) 

– Bundesministerium für Umwelt, Naturschutz und Reaktorsicherheit 

Estland 

– Vabariigi Presidendi Kantselei; 

– Eesti Vabariigi Riigikogu; 

– Eesti Vabariigi Riigikohus; 

– Riigikontroll; 

– Õiguskantsler; 

– Riigikantselei; 

– Rahvusarhiiv; 

– Haridus- ja Teadusministeerium; 

– Justiitsministeerium; 

– Kaitseministeerium; 

– Keskkonnaministeerium; 

– Kultuuriministeerium; 

– Majandus- ja Kommunikatsiooniministeerium; 

– Põllumajandusministeerium; 

– Rahandusministeerium; 

– Siseministeerium; 

– Sotsiaalministeerium; 

– Välisministeerium; 

– Keeleinspektsioon; 

– Riigiprokuratuur; 



 

DE 134   DE 

– Teabeamet; 

– Maa-amet; 

– Keskkonnainspektsioon; 

– Metsakaitse- ja Metsauuenduskeskus; 

– Muinsuskaitseamet; 

– Patendiamet; 

– Tarbijakaitseamet; 

– Riigihangete Amet; 

– Taimetoodangu Inspektsioon; 

– Põllumajanduse Registrite ja Informatsiooni Amet; 

– Veterinaar- ja Toiduamet; 

– Konkurentsiamet; 

– Maksu –ja Tolliamet; 

– Statistikaamet; 

– Kaitsepolitseiamet; 

– Kodakondsus- ja Migratsiooniamet; 

– Piirivalveamet; 

– Politseiamet; 

– Eesti Kohtuekspertiisi Instituut; 

– Keskkriminaalpolitsei; 

– Päästeamet; 

– Andmekaitse Inspektsioon; 

– Ravimiamet; 

– Sotsiaalkindlustusamet; 

– Tööturuamet; 

– Tervishoiuamet; 

– Tervisekaitseinspektsioon; 
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– Tööinspektsioon; 

– Lennuamet; 

– Maanteeamet; 

– Veeteede Amet; 

– Julgestuspolitsei; 

– Kaitseressursside Amet; 

– Kaitseväe Logistikakeskus; 

– Tehnilise Järelevalve Amet. 

Irland 

– President’s Establishment 

– Houses of the Oireachtas – [Parliament] 

– Department of theTaoiseach – [Prime Minister] 

– Central Statistics Office 

– Department of Finance 

– Office of the Comptroller and Auditor General 

– Office of the Revenue Commissioners 

– Office of Public Works 

– State Laboratory 

– Office of the Attorney General 

– Office of the Director of Public Prosecutions 

– Valuation Office 

– Office of the Commission for Public Service Appointments 

– Public Appointments Service 

– Office of the Ombudsman 

– Chief State Solicitor’s Office 

– Department of Justice, Equality and Law Reform 

– Courts Service 
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– Prisons Service 

– Office of the Commissioners of Charitable Donations and Bequests 

– Department of the Environment, Heritage and Local Government 

– Department of Education and Science 

– Ministerium für Kommunikation, Energie und Naturressourcen 

– Department of Agriculture, Fisheries and Food 

– Department of Transport 

– Department of Health and Children 

– Department of Enterprise, Trade and Employment 

– Department of Arts, Sports and Tourism 

– Department of Defence 

– Department of Foreign Affairs 

– Department of Social and Family Affairs 

– Department of Community, Rural and Gaeltacht — [Gaelic speaking regions] Affairs 

– Arts Council 

– National Gallery 

Griechenland 

– Υπουργείο Εσωτερικών; 

– Υπουργείο Εξωτερικών; 

– Υπουργείο Οικονομίας και Οικονομικών; 

– Υπουργείο Ανάπτυξης; 

– Υπουργείο Δικαιοσύνης; 

– Υπουργείο Εθνικής Παιδείας και Θρησκευμάτων; 

– Υπουργείο Πολιτισμού; 

– Υπουργείο Υγείας και Κοινωνικής Αλληλεγγύης; 

– Υπουργείο Περιβάλλοντος, Χωροταξίας και Δημοσίων Έργων; 

– Υπουργείο Απασχόλησης και Κοινωνικής Προστασίας; 
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– Υπουργείο Μεταφορών και Επικοινωνιών; 

– Υπουργείο Αγροτικής Ανάπτυξης και Τροφίμων; 

– Υπουργείο Εμπορικής Ναυτιλίας, Αιγαίου και Νησιωτικής Πολιτικής; 

– Υπουργείο Μακεδονίας- Θράκης; 

– Γενική Γραμματεία Επικοινωνίας; 

– Γενική Γραμματεία Ενημέρωσης; 

– Γενική Γραμματεία Νέας Γενιάς; 

– Γενική Γραμματεία Ισότητας; 

– Γενική Γραμματεία Κοινωνικών Ασφαλίσεων; 

– Γενική Γραμματεία Απόδημου Ελληνισμού; 

– Γενική Γραμματεία Βιομηχανίας; 

– Γενική Γραμματεία Έρευνας και Τεχνολογίας; 

– Γενική Γραμματεία Αθλητισμού; 

– Γενική Γραμματεία Δημοσίων Έργων; 

– Γενική Γραμματεία Εθνικής Στατιστικής Υπηρεσίας Ελλάδος; 

– Εθνικό Συμβούλιο Κοινωνικής Φροντίδας; 

– Οργανισμός Εργατικής Κατοικίας; 

– Εθνικό Τυπογραφείο; 

– Γενικό Χημείο του Κράτους; 

– Ταμείο Εθνικής Οδοποιίας; 

– Εθνικό Καποδιστριακό Πανεπιστήμιο Αθηνών; 

– Αριστοτέλειο Πανεπιστήμιο Θεσσαλονίκης; 

– Δημοκρίτειο Πανεπιστήμιο Θράκης; 

– Πανεπιστήμιο Αιγαίου; 

– Πανεπιστήμιο Ιωαννίνων; 

– Πανεπιστήμιο Πατρών; 

– Πανεπιστήμιο Μακεδονίας; 
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– Πολυτεχνείο Κρήτης; 

– Σιβιτανίδειος Δημόσια Σχολή Τεχνών και Επαγγελμάτων; 

– Αιγινήτειο Νοσοκομείο; 

– Αρεταίειο Νοσοκομείο; 

– Εθνικό Κέντρο Δημόσιας Διοίκησης; 

– Οργανισμός Διαχείρισης Δημοσίου Υλικού; 

– Οργανισμός Γεωργικών Ασφαλίσεων; 

– Οργανισμός Σχολικών Κτιρίων; 

– Γενικό Επιτελείο Στρατού; 

– Γενικό Επιτελείο Ναυτικού; 

– Γενικό Επιτελείο Αεροπορίας; 

– Ελληνική Επιτροπή Ατομικής Ενέργειας; 

– Γενική Γραμματεία Εκπαίδευσης Ενηλίκων; 

– Υπουργείο Εθνικής Άμυνας; 

– Γενική Γραμματεία Εμπορίου. 

Spanien 

– Presidencia de Gobierno 

– Ministerio de Asuntos Exteriores y de Cooperación 

– Ministerio de Justicia 

– Ministerio de Defensa 

– Ministerio de Economía y Hacienda 

– Ministerio del Interior 

– Ministerio de Fomento 

– Ministerio de Educación, Política Social y Deportes 

– Ministerio de Industria, Turismo y Comercio 

– Ministerio de Trabajo e Inmigración 

– Ministerio de la Presidencia 
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– Ministerio de Administraciones Públicas 

– Ministerio de Cultura 

– Ministerio de Sanidad y Consumo 

– Ministerio de Medio Ambiente y Medio Rural y Marino 

– Ministerio de Vivienda 

– Ministerio de Ciencia e Innovación 

– Ministerio de Igualdad 

Frankreich 

1. Ministerien 

– Services du Premier ministre 

– Ministère chargé de la santé, de la jeunesse et des sports 

– Ministère chargé de l’intérieur, de l’outre-mer et des collectivités territoriales 

– Ministère chargé de la justice 

– Ministère chargé de la défense 

– Ministère chargé des affaires étrangères et européennes 

– Ministère chargé de l'éducation nationale 

– Ministère chargé de l’économie, des finances et de l’emploi 

– Secrétariat d’Etat aux transports 

– Secrétariat d’Etat aux entreprises et au commerce extérieur 

– Ministère chargé du travail, des relations sociales et de la solidarité 

– Ministère chargé de la culture et de la communication 

– Ministère chargé du budget, des comptes publics et de la fonction publique 

– Ministère chargé de l’agriculture et de la pêche 

– Ministère chargé de l'enseignement supérieur et de la recherche 

– Ministère chargé de l’écologie, du développement et de l’aménagement durables 

– Secrétariat d’Etat à la fonction publique 

– Ministère chargé du logement et de la ville 
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– Secrétariat d’Etat à la coopération et à la francophonie 

– Secrétariat d’Etat à l’outre-mer 

– Secrétariat d’Etat à la jeunesse, des sports et de la vie associative 

– Secrétariat d’Etat aux anciens combattants 

– Ministère chargé de l’immigration, de l’intégration, de l’identité nationale et du co-
développement 

– Secrétariat d’Etat en charge de la prospective et de l’évaluation des politiques publiques 

– Secrétariat d’Etat aux affaires européennes 

– Secrétariat d’Etat aux affaires étrangères et aux droits de l’homme 

– Secrétariat d’Etat à la consommation et au tourisme 

– Secrétariat d’Etat à la politique de la ville 

– Secrétariat d’Etat à la solidarité 

– Secrétariat d’Etat en charge de l’industrie et de la consommation 

– Secrétariat d’Etat en charge de l’emploi 

– Secrétariat d’Etat en charge du commerce, de l’artisanat, des PME, du tourisme et des 
services 

– Secrétariat d’Etat en charge de l’écologie 

– Secrétariat d’Etat en charge du développement de la région-capitale 

– Secrétariat d'Etat en charge de l'aménagement du territoire 

2. Einrichtungen, unabhängige Behörden und Rechtsprechungsinstanzen 

– Présidence de la République 

– Assemblée Nationale 

– Sénat 

– Conseil constitutionnel 

– Conseil économique et social 

– Conseil supérieur de la magistrature 

– Agence française contre le dopage 

– Autorité de contrôle des assurances et des mutuelles 
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– Autorité de contrôle des nuisances sonores aéroportuaires 

– Autorité de régulation des communications électroniques et des postes 

– Autorité de sûreté nucléaire 

– Autorité indépendante des marchés financiers 

– Comité national d’évaluation des établissements publics à caractère scientifique, culturel et 
professionnel 

– Commission d’accès aux documents administratifs 

– Commission consultative du secret de la défense nationale 

– Commission nationale des comptes de campagne et des financements politiques 

– Commission nationale de contrôle des interceptions de sécurité 

– Commission nationale de déontologie de la sécurité 

– Commission nationale du débat public 

– Commission nationale de l’informatique et des libertés 

– Commission des participations et des transferts 

– Commission de régulation de l’énergie 

– Commission de la sécurité des consommateurs 

– Commission des sondages 

– Commission de la transparence financière de la vie politique 

– Conseil de la concurrence 

– Conseil des ventes volontaires de meubles aux enchères publiques 

– Conseil supérieur de l’audiovisuel 

– Défenseur des enfants 

– Haute autorité de lutte contre les discriminations et pour l’égalité 

– Haute autorité de santé 

– Médiateur de la République 

– Cour de justice de la République 

– Tribunal des Conflits 

– Conseil d’Etat 
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– Cours administratives d’appel 

– Tribunaux administratifs 

– Cour des Comptes 

– Chambres régionales des Comptes 

– Cours et tribunaux de l’ordre judiciaire (Cour de Cassation, Cours d’Appel, Tribunaux 
d’instance et Tribunaux de grande instance) 

3. Staatliche öffentliche Einrichtungen 

– Académie de France à Rome 

– Académie de marine 

– Académie des sciences d’outre-mer 

– Académie des technologies 

– Agence centrale des organismes de sécurité sociale (ACOSS) 

– Agence de biomédicine 

– Agence pour l’enseignement du français à l’étranger 

– Agence française de sécurité sanitaire des aliments 

– Agence française de sécurité sanitaire de l’environnement et du travail 

– Agence Nationale pour la cohésion sociale et l'égalité des chances 

– Agence nationale pour la garantie des droits des mineurs 

– Agences de l’eau 

– Agence Nationale de l’Accueil des Etrangers et des migrations 

– Agence nationale pour l’amélioration des conditions de travail (ANACT) 

– Agence nationale pour l’amélioration de l’habitat (ANAH) 

– Agence Nationale pour la Cohésion Sociale et l’Egalité des Chances 

– Agence nationale pour l’indemnisation des français d’outre-mer (ANIFOM) 

– Assemblée permanente des chambres d’agriculture (APCA) 

– Bibliothèque publique d’information 

– Bibliothèque nationale de France 

– Bibliothèque nationale et universitaire de Strasbourg 
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– Caisse des Dépôts et Consignations 

– Caisse nationale des autoroutes (CNA) 

– Caisse nationale militaire de sécurité sociale (CNMSS) 

– Caisse de garantie du logement locatif social 

– Casa de Velasquez 

– Centre d’enseignement zootechnique 

– Centre d’études de l’emploi 

– Centre d’études supérieures de la sécurité sociale 

– Centres de formation professionnelle et de promotion agricole 

– Centre hospitalier des Quinze-Vingts 

– Centre international d’études supérieures en sciences agronomiques (Montpellier Sup 
Agro) 

– Centre des liaisons européennes et internationales de sécurité sociale 

– Centre des Monuments Nationaux 

– Centre national d’art et de culture Georges Pompidou 

– Centre national des arts plastiques 

– Centre national de la cinématographie 

– Centre National d’Etudes et d’expérimentation du machinisme agricole, du génie rural, des 
eaux et des forêts (CEMAGREF) 

– Centre national du livre 

– Centre national de documentation pédagogique 

– Centre national des œuvres universitaires et scolaires (CNOUS) 

– Centre national professionnel de la propriété forestière 

– Centre National de la Recherche Scientifique (C.N.R.S) 

– Centres d’éducation populaire et de sport (CREPS) 

– Centres régionaux des œuvres universitaires (CROUS) 

– Collège de France 

– Conservatoire de l’espace littoral et des rivages lacustres 
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– Conservatoire National des Arts et Métiers 

– Conservatoire national supérieur de musique et de danse de Paris 

– Conservatoire national supérieur de musique et de danse de Lyon 

– Conservatoire national supérieur d’art dramatique 

– Ecole centrale de Lille 

– Ecole centrale de Lyon 

– École centrale des arts et manufactures 

– École française d’archéologie d’Athènes 

– École française d’Extrême-Orient 

– École française de Rome 

– École des hautes études en sciences sociales 

– Ecole du Louvre 

– École nationale d’administration 

– École nationale de l’aviation civile (ENAC) 

– École nationale des Chartes 

– École nationale d’équitation 

– Ecole Nationale du Génie de l’Eau et de l’environnement de Strasbourg 

– Écoles nationales d'ingénieurs 

– Ecole nationale d’ingénieurs des industries des techniques agricoles et alimentaires de 
Nantes 

– Écoles nationales d’ingénieurs des travaux agricoles 

– École nationale de la magistrature 

– Écoles nationales de la marine marchande 

– École nationale de la santé publique (ENSP) 

– École nationale de ski et d’alpinisme 

– École nationale supérieure des arts décoratifs 

– École nationale supérieure des arts et industries textiles Roubaix 

– École nationale supérieure des arts et industries textiles Roubaix 
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– Écoles nationales supérieures d’arts et métiers 

– École nationale supérieure des beaux-arts 

– École nationale supérieure de céramique industrielle 

– École nationale supérieure de l’électronique et de ses applications (ENSEA) 

– Ecole nationale supérieure du paysage de Versailles 

– Ecole Nationale Supérieure des Sciences de l’information et des bibliothécaires 

– Ecole nationale supérieure de la sécurité sociale 

– Écoles nationales vétérinaires 

– École nationale de voile 

– Écoles normales supérieures 

– École polytechnique 

– École technique professionnelle agricole et forestière de Meymac (Corrèze) 

– École de sylviculture Crogny (Aube) 

– École de viticulture et d’œnologie de la Tour-Blanche (Gironde) 

– École de viticulture – Avize (Marne) 

– Etablissement national d’enseignement agronomique de Dijon 

– Établissement national des invalides de la marine (ENIM) 

– Établissement national de bienfaisance Koenigswarter 

– Établissement public du musée et du domaine national de Versailles 

– Fondation Carnegie 

– Fondation Singer-Polignac 

– Haras nationaux 

– Hôpital national de Saint-Maurice 

– Institut des hautes études pour la science et la technologie 

– Institut français d’archéologie orientale du Caire 

– Institut géographique national 

– Institut National de l’Origine et de la Qualité 
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– Institut national des hautes études de sécurité 

– Institut de veille sanitaire 

– Institut National d’enseignement supérieur et de recherche agronomique et agroalimentaire 
de Rennes 

– Institut National d’Etudes Démographiques (I.N.E.D) 

– Institut National d’Horticulture 

– Institut National de la jeunesse et de l’éducation populaire 

– Institut national des jeunes aveugles – Paris 

– Institut national des jeunes sourds – Bordeaux 

– Institut national des jeunes sourds – Chambéry 

– Institut national des jeunes sourds – Metz 

– Institut national des jeunes sourds – Paris 

– Institut national de physique nucléaire et de physique des particules (I.N.P.N.P.P) 

– Institut national de la propriété industrielle 

– Institut National de la Recherche Agronomique (I.N.R.A) 

– Institut National de la Recherche Pédagogique (I.N.R.P) 

– Institut National de la Santé et de la Recherche Médicale (I.N.S.E.R.M) 

– Institut national d’histoire de l’art (I.N.H.A.) 

– Institut national de recherches archéologiques préventives 

– Institut National des Sciences de l’Univers 

– Institut National des Sports et de l’Education Physique 

– Institut national supérieur de formation et de recherche pour l’éducation des jeunes 
handicapés et les enseignements inadaptés 

– Instituts nationaux polytechniques 

– Instituts nationaux des sciences appliquées 

– Institut national de recherche en informatique et en automatique (INRIA) 

– Institut national de recherche sur les transports et leur sécurité (INRETS) 

– Institut de Recherche pour le Développement 
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– Instituts régionaux d’administration 

– Institut des Sciences et des Industries du vivant et de l’environnement (Agro Paris Tech) 

– Institut supérieur de mécanique de Paris 

– Institut Universitaires de Formation des Maîtres 

– Musée de l’armée 

– Musée Gustave-Moreau 

– Musée national de la marine 

– Musée national J.-J.-Henner 

– Musée du Louvre 

– Musée du Quai Branly 

– Muséum National d’Histoire Naturelle 

– Musée Auguste-Rodin 

– Observatoire de Paris 

– Office français de protection des réfugiés et apatrides 

– Office National des Anciens Combattants et des Victimes de Guerre (ONAC) 

– Office national de la chasse et de la faune sauvage 

– Office National de l’eau et des milieux aquatiques 

– Office national d’information sur les enseignements et les professions (ONISEP) 

– Office universitaire et culturel français pour l’Algérie 

– Ordre national de la Légion d’honneur 

– Palais de la découverte 

– Parcs nationaux 

– Universités 

4. Sonstige staatliche öffentliche Einrichtungen: 

– Union des groupements d’achats publics (UGAP) 

– Agence Nationale pour l’emploi (A.N.P.E) 

– Caisse Nationale des Allocations Familiales (CNAF) 
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– Caisse Nationale d’Assurance Maladie des Travailleurs Salariés (CNAMS) 

– Caisse Nationale d’Assurance-Vieillesse des Travailleurs Salariés (CNAVTS) 

Italien 

• Beschaffungsstellen 

– Presidenza del Consiglio dei Ministri 

– Ministero degli Affari Esteri 

– Ministero dell’Interno 

– Ministero della Giustizia e Uffici giudiziari (mit Ausnahme der Friedensrichter) 

– Ministero della Difesa 

– Ministero dell’Economia e delle Finanze 

– Ministero dello Sviluppo Economico 

– Ministero delle Politiche Agricole, Alimentari e Forestali 

– Ministero dell’Ambiente – Tutela del Territorio e del Mare 

– Ministero delle Infrastrutture e dei Trasporti 

– Ministero del Lavoro, della Salute e delle Politiche Sociali 

– Ministero dell’ Istruzione, Università e Ricerca 

– Ministero per i Beni e le Attività culturali, comprensivo delle sue articolazioni periferiche 

• Sonstige staatliche öffentliche Einrichtungen 

– CONSIP (Concessionaria Servizi Informatici Pubblici) 

Zypern 

– Προεδρία και Προεδρικό Μέγαρο 

– Γραφείο Συντονιστή Εναρμόνισης 

– Υπουργικό Συμβούλιο 

– Βουλή των Αντιπροσώπων 

– Δικαστική Υπηρεσία 

– Νομική Υπηρεσία της Δημοκρατίας 

– Ελεγκτική Υπηρεσία της Δημοκρατίας 
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– Επιτροπή Δημόσιας Υπηρεσίας 

– Επιτροπή Εκπαιδευτικής Υπηρεσίας 

– Γραφείο Επιτρόπου Διοικήσεως 

– Επιτροπή Προστασίας Ανταγωνισμού 

– Υπηρεσία Εσωτερικού Ελέγχου 

– Γραφείο Προγραμματισμού 

– Γενικό Λογιστήριο της Δημοκρατίας 

– Γραφείο Επιτρόπου Προστασίας Δεδομένων Προσωπικού Χαρακτήρα 

– Γραφείο Εφόρου Δημοσίων Ενισχύσεων 

– Αναθεωρητική Αρχή Προσφορών 

– Υπηρεσία Εποπτείας και Ανάπτυξης Συνεργατικών Εταιρειών 

– Αναθεωρητική Αρχή Προσφύγων 

– Υπουργείο Άμυνας 

– Υπουργείο Γεωργίας, Φυσικών Πόρων και Περιβάλλοντος 

– Τμήμα Γεωργίας 

– Κτηνιατρικές Υπηρεσίες 

– Τμήμα Δασών 

– Τμήμα Αναπτύξεως Υδάτων 

– Τμήμα Γεωλογικής Επισκόπησης 

– Μετεωρολογική Υπηρεσία 

– Τμήμα Αναδασμού 

– Υπηρεσία Μεταλλείων 

– Ινστιτούτο Γεωργικών Ερευνών 

– Τμήμα Αλιείας και Θαλάσσιων Ερευνών 

– Υπουργείο Δικαιοσύνης και Δημοσίας Τάξεως 

– Αστυνομία 

– Πυροσβεστική Υπηρεσία Κύπρου 
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– Τμήμα Φυλακών 

– Υπουργείο Εμπορίου, Βιομηχανίας και Τουρισμού 

– Τμήμα Εφόρου Εταιρειών και Επίσημου Παραλήπτη 

– Υπουργείο Εργασίας και Κοινωνικών Ασφαλίσεων 

– Τμήμα Εργασίας 

– Τμήμα Κοινωνικών Ασφαλίσεων 

– Τμήμα Υπηρεσιών Κοινωνικής Ευημερίας 

– Κέντρο Παραγωγικότητας Κύπρου 

– Ανώτερο Ξενοδοχειακό Ινστιτούτο Κύπρου 

– Ανώτερο Τεχνολογικό Ινστιτούτο 

– Τμήμα Επιθεώρησης Εργασίας 

– Τμήμα Εργασιακών Σχέσεων 

– Υπουργείο Εσωτερικών 

– Επαρχιακές Διοικήσεις 

– Τμήμα Πολεοδομίας και Οικήσεως 

– Τμήμα Αρχείου Πληθυσμού και Μεταναστεύσεως 

– Τμήμα Κτηματολογίου και Χωρομετρίας 

– Γραφείο Τύπου και Πληροφοριών 

– Πολιτική Άμυνα 

– Υπηρεσία Μέριμνας και Αποκαταστάσεων Εκτοπισθέντων 

– Υπηρεσία Ασύλου 

– Υπουργείο Εξωτερικών 

– Υπουργείο Οικονομικών 

– Τελωνεία 

– Τμήμα Εσωτερικών Προσόδων 

– Στατιστική Υπηρεσία 

– Τμήμα Κρατικών Αγορών και Προμηθειών 
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– Τμήμα Δημόσιας Διοίκησης και Προσωπικού 

– Κυβερνητικό Τυπογραφείο 

– Τμήμα Υπηρεσιών Πληροφορικής 

– Υπουργείο Παιδείας και Πολιτισμού 

– Υπουργείο Συγκοινωνιών και Έργων 

– Τμήμα Δημοσίων Έργων 

– Τμήμα Αρχαιοτήτων 

– Τμήμα Πολιτικής Αεροπορίας 

– Τμήμα Εμπορικής Ναυτιλίας 

– Τμήμα Οδικών Μεταφορών 

– Τμήμα Ηλεκτρομηχανολογικών Υπηρεσιών 

– Τμήμα Ηλεκτρονικών Επικοινωνιών 

– Υπουργείο Υγείας 

– Φαρμακευτικές Υπηρεσίες 

– Γενικό Χημείο 

– Ιατρικές Υπηρεσίες και Υπηρεσίες Δημόσιας Υγείας 

– Οδοντιατρικές Υπηρεσίες 

– Υπηρεσίες Ψυχικής Υγείας 

Lettland 

• Ministerien, Sekretariate von Ministern für besondere Aufgaben und die ihnen 
unterstehenden Einrichtungen 

– Aizsardzības ministrija un tās padotībā esošās iestādes 

– Ārlietu ministrija un tas padotībā esošās iestādes 

– Bērnu un ģimenes lietu ministrija un tās padotībā esošas iestādes 

– Ekonomikas ministrija un tās padotībā esošās iestādes 

– Finanšu ministrija un tās padotībā esošās iestādes 

– Iekšlietu ministrija un tās padotībā esošās iestādes 

– Izglītības un zinātnes ministrija un tās padotībā esošās iestādes 
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– Kultūras ministrija un tas padotībā esošās iestādes 

– Labklājības ministrija un tās padotībā esošās iestādes 

– Reģionālās attīstības un pašvaldības lietu ministrija un tās padotībā esošās iestādes 

– Satiksmes ministrija un tās padotībā esošās iestādes 

– Tieslietu ministrija un tās padotībā esošās iestādes 

– Veselības ministrija un tās padotībā esošās iestādes 

– Vides ministrija un tās padotībā esošās iestādes 

– Zemkopības ministrija un tās padotībā esošās iestādes 

– Īpašu uzdevumu ministra sekretariāti un to padotībā esošās iestādes 

– Satversmes aizsardzības birojs 

• Sonstige staatliche Einrichtungen 

– Augstākā tiesa 

– Centrālā vēlēšanu komisija 

– Finanšu un kapitāla tirgus komisija 

– Latvijas Banka 

– Prokuratūra un tās pārraudzībā esošās iestādes 

– Saeimas kanceleja un tās padotībā esošās iestādes 

– Satversmes tiesa 

– Valsts kanceleja un tās padotībā esošās iestādes 

– Valsts kontrole 

– Valsts prezidenta kanceleja 

– Tiesībsarga birojs 

– Nacionālā radio un televīzijas padome 

– Citas valsts iestādes, kuras nav ministriju padotībā (sonstige staatliche Einrichtungen, die 
keinem Ministerium unterstehen) 

Litauen 

– Prezidentūros kanceliarija 

– Seimo kanceliarija 
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– Einrichtungen, die dem Seimas [Parlament] gegenüber Rechenschaft ablegen müssen: 

– Lietuvos mokslo taryba; 

– Seimo kontrolierių įstaiga; 

– Valstybės kontrolė; 

– Specialiųjų tyrimų tarnyba; 

– Valstybės saugumo departamentas; 

– Konkurencijos taryba; 

– Lietuvos gyventojų genocido ir rezistencijos tyrimo centras; 

– Vertybinių popierių komisija; 

– Ryšių reguliavimo tarnyba; 

– Nacionalinė sveikatos taryba; 

– Etninės kultūros globos taryba; 

– Lygių galimybių kontrolieriaus tarnyba; 

– Valstybinė kultūros paveldo komisija; 

– Vaiko teisių apsaugos kontrolieriaus įstaiga; 

– Valstybinė kainų ir energetikos kontrolės komisija; 

– Valstybinė lietuvių kalbos komisija; 

– Vyriausioji rinkimų komisija; 

– Vyriausioji tarnybinės etikos komisija; 

– Žurnalistų etikos inspektoriaus tarnyba. 

– Vyriausybės kanceliarija 

– Einrichtungen, die der Vyriausybės [Regierung] gegenüber Rechenschaft ablegen müssen: 

– Ginklų fondas; 

– Informacinės visuomenės plėtros komitetas; 

– Kūno kultūros ir sporto departamentas; 

– Lietuvos archyvų departamentas; 

– Mokestinių ginčų komisija; 
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– Statistikos departamentas; 

– Tautinių mažumų ir išeivijos departamentas; 

– Valstybinė tabako ir alkoholio kontrolės tarnyba; 

– Viešųjų pirkimų tarnyba; 

– Narkotikų kontrolės departamentas; 

– Valstybinė atominės energetikos saugos inspekcija; 

– Valstybinė duomenų apsaugos inspekcija; 

– Valstybinė lošimų priežiūros komisija; 

– Valstybinė maisto ir veterinarijos tarnyba; 

– Vyriausioji administracinių ginčų komisija; 

– Draudimo prie˛iūros komisija; 

– Lietuvos valstybinis mokslo ir studijų fondas; 

– Lietuvių grį˛imo į Tėvynę informacijos centras. 

– Konstitucinis Teismas 

– Lietuvos bankas 

– Aplinkos ministerija 

– Einrichtungen, die dem Aplinkos ministerija [Umweltministerium] unterstehen: 

– Generalinė miškų urėdija; 

– Lietuvos geologijos tarnyba; 

– Lietuvos hidrometeorologijos tarnyba; 

– Lietuvos standartizacijos departamentas; 

– Nacionalinis akreditacijos biuras; 

– Valstybinė metrologijos tarnyba; 

– Valstybinė saugomų teritorijų tarnyba; 

– Valstybinė teritorijų planavimo ir statybos inspekcija. 

– Finansų ministerija 

– Einrichtungen, die dem Finansų ministerija [Finanzministerium] unterstehen: 
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– Muitinės departamentas; 

– Valstybės dokumentų technologinės apsaugos tarnyba; 

– Valstybinė mokesčių inspekcija; 

– Finansų ministerijos mokymo centras. 

– Krašto apsaugos ministerija 

– Einrichtungen, die dem Krašto apsaugos ministerijos [Ministerium für 
Landesverteidigung] unterstehen: 

– Antrasis operatyvinių tarnybų departamentas; 

– Centralizuota finansų ir turto tarnyba; 

– Karo prievolės administravimo tarnyba; 

– Krašto apsaugos archyvas; 

– Krizių valdymo centras; 

– Mobilizacijos departamentas; 

– Ryšių ir informacinių sistemų tarnyba; 

– Infrastruktūros plėtros departamentas; 

– Valstybinis pilietinio pasipriešinimo rengimo centras. 

– Lietuvos kariuomenė 

– Krašto apsaugos sistemos kariniai vienetai ir tarnybos 

– Kultūros ministerija 

– Einrichtungen, die dem Kultūros ministerijos [Kulturministerium] unterstehen: 

– Kultūros paveldo departamentas; 

– Valstybinė kalbos inspekcija. 

– Socialinės apsaugos ir darbo ministerija 

– Einrichtungen, die dem Socialinės apsaugos ir darbo ministerijos [Ministerium für Soziale 
Sicherheit und Arbeit] unterstehen: 

– Garantinio fondo administracija; 

– Valstybės vaiko teisių apsaugos ir įvaikinimo tarnyba; 

– Lietuvos darbo birža; 
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– Lietuvos darbo rinkos mokymo tarnyba; 

– Trišalės tarybos sekretoriatas; 

– Socialinių paslaugų prie˛iūros departamentas; 

– Darbo inspekcija; 

– Valstybinio socialinio draudimo fondo valdyba; 

– Neįgalumo ir darbingumo nustatymo tarnyba; 

– Ginčų komisija; 

– Techninės pagalbos neįgaliesiems centras; 

– Neįgaliųjų reikalų departamentas. 

– Susisiekimo ministerija 

– Einrichtungen, die dem Susisiekimo ministerijos [Ministerium für Verkehr und 
Kommunikation] unterstehen: 

– Lietuvos automobilių kelių direkcija; 

– Valstybinė gele˛inkelio inspekcija; 

– Valstybinė kelių transporto inspekcija; 

– Pasienio kontrolės punktų direkcija. 

– Sveikatos apsaugos ministerija 

– Einrichtungen, die dem Sveikatos apsaugos ministerijos [Gesundheitsministerium] 
unterstehen: 

– Valstybinė akreditavimo sveikatos prie˛iūros veiklai tarnyba; 

– Valstybinė ligonių kasa; 

– Valstybinė medicininio audito inspekcija; 

– Valstybinė vaistų kontrolės tarnyba; 

– Valstybinė teismo psichiatrijos ir narkologijos tarnyba; 

– Valstybinė visuomenės sveikatos prie˛iūros tarnyba; 

– Farmacijos departamentas; 

– Sveikatos apsaugos ministerijos Ekstremalių sveikatai situacijų centras; 

– Lietuvos bioetikos komitetas; 
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– Radiacinės saugos centras. 

– Švietimo ir mokslo ministerija 

– Einrichtungen, die dem Švietimo ir mokslo ministerijos [Ministerium für Erziehung und 
Wissenschaft] unterstehen: 

– Nacionalinis egzaminų centras; 

– Studijų kokybės vertinimo centras. 

– Teisingumo ministerija 

– Einrichtungen, die dem Teisingumo ministerijos [Justizministerium] unterstehen: 

– Kalėjimų departamentas; 

– Nacionalinė vartotojų teisių apsaugos taryba; 

– Europos teisės departamentas 

– Ūkio ministerija 

– Įstaigos prie the Ūkio ministerijos [Wirtschaftsministerium]: 

– Įmonių bankroto valdymo departamentas; 

– Valstybinė energetikos inspekcija; 

– Valstybinė ne maisto produktų inspekcija; 

– Valstybinis turizmo departamentas. 

– Užsienio reikalų ministerija 

– Diplomatinės atstovybės ir konsulinės įstaigos užsienyje bei atstovybės prie tarptautinių 
organizacijų 

– Vidaus reikalų ministerija 

– Einrichtungen, die dem Vidaus reikalų ministerijos [Innenministerium] unterstehen: 

– Asmens dokumentų išrašymo centras; 

– Finansinių nusikaltimų tyrimo tarnyba; 

– Gyventojų registro tarnyba; 

– Policijos departamentas; 

– Priešgaisrinės apsaugos ir gelbėjimo departamentas; 

– Turto valdymo ir ūkio departamentas; 
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– Vadovybės apsaugos departamentas; 

– Valstybės sienos apsaugos tarnyba; 

– Valstybės tarnybos departamentas; 

– Informatikos ir ryšių departamentas; 

– Migracijos departamentas; 

– Sveikatos priežiūros tarnyba; 

– Bendrasis pagalbos centras. 

– Žemės ūkio ministerija 

– Einrichtungen, die dem Žemės ūkio ministerijos [Landwirtschaftsministerium] unterstehen: 

– Nacionalinė mokėjimo agentūra; 

– Nacionalinė žemės tarnyba; 

– Valstybinė augalų apsaugos tarnyba; 

– Valstybinė gyvulių veislininkystės priežiūros tarnyba; 

– Valstybinė sėklų ir grūdų tarnyba; 

– Žuvininkystės departamentas. 

– Teismai [Courts]: 

– Lietuvos Aukščiausiasis Teismas; 

– Lietuvos apeliacinis teismas; 

– Lietuvos vyriausiasis administracinis teismas; 

– apygardų teismai; 

– apygardų administraciniai teismai; 

– apylinkių teismai; 

– Nacionalinė teismų administracija. 

– Generalinė prokuratūra 

– Sonstige Einrichtungen der öffentlichen Zentralverwaltung (institucijos [Institutionen], 
įstaigos [Einrichtungen], tarnybos[Agenturen]): 

– Aplinkos apsaugos agentūra; 

– Valstybinė aplinkos apsaugos inspekcija; 
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– Aplinkos projektų valdymo agentūra; 

– Miško genetinių išteklių, sėklų ir sodmenų tarnyba; 

– Miško sanitarinės apsaugos tarnyba; 

– Valstybinė miškotvarkos tarnyba; 

– Nacionalinis visuomenės sveikatos tyrimų centras; 

– Lietuvos AIDS centras; 

– Nacionalinis organų transplantacijos biuras; 

– Valstybinis patologijos centras; 

– Valstybinis psichikos sveikatos centras; 

– Lietuvos sveikatos informacijos centras; 

– Slaugos darbuotojų tobulinimosi ir specializacijos centras; 

– Valstybinis aplinkos sveikatos centras; 

– Respublikinis mitybos centras; 

– Užkrečiamųjų ligų profilaktikos ir kontrolės centras; 

– Trakų visuomenės sveikatos priežiūros ir specialistų tobulinimosi centras; 

– Visuomenės sveikatos ugdymo centras; 

– Muitinės kriminalinė tarnyba; 

– Muitinės informacinių sistemų centras; 

– Muitinės laboratorija; 

– Muitinės mokymo centras; 

– Valstybinis patentų biuras; 

– Lietuvos teismo ekspertizės centras; 

– Centrinė hipotekos įstaiga; 

– Lietuvos metrologijos inspekcija; 

– Civilinės aviacijos administracija; 

– Lietuvos saugios laivybos administracija; 

– Transporto investicijų direkcija; 
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– Valstybinė vidaus vandenų laivybos inspekcija; 

– Pabėgėlių priėmimo centras. 

Luxemburg 

– Ministère d’Etat 

– Ministère des Affaires Etrangères et de l’Immigration 

– Ministère de l’Agriculture, de la Viticulture et du Développement Rural 

– Ministère des Classes moyennes, du Tourisme et du Logement 

– Ministère de la Culture, de l’Enseignement Supérieur et de la Recherche 

– Ministère de l’Economie et du Commerce extérieur 

– Ministère de l’Education nationale et de la Formation professionnelle 

– Ministère de l’Egalité des chances 

– Ministère de l’Environnement 

– Ministère de la Famille et de l’Intégration 

– Ministère des Finances 

– Ministère de la Fonction publique et de la Réforme administrative 

– Ministère de l’Intérieur et de l’Aménagement du territoire 

– Ministère de la Justice 

– Ministère de la Santé 

– Ministère de la Sécurité sociale 

– Ministère des Transports 

– Ministère du Travail et de l’Emploi 

– Ministère des Travaux publics 

Ungarn 

– Egészségügyi Minisztérium 

– Földművelésügyi és Vidékfejlesztési Minisztérium 

– Gazdasági és Közlekedési Minisztérium 

– Honvédelmi Minisztérium 



 

DE 161   DE 

– Igazságügyi és Rendészeti Minisztérium 

– Környezetvédelmi és Vízügyi Minisztérium 

– Külügyminisztérium 

– Miniszterelnöki Hivatal 

– Oktatási és Kulturális Minisztérium 

– Önkormányzati és Területfejlesztési Minisztérium 

– Pénzügyminisztérium 

– Szociális és Munkaügyi Minisztérium 

– Központi Szolgáltatási Főigazgatóság 

Malta 

– Uffiċċju tal-Prim Ministru (Office of the Prime Minister) 

– Ministeru għall-Familja u Solidarjeta’ Soċjali (Ministry for the Family and Social 
Solidarity) 

– Ministeru ta’ l-Edukazzjoni Zghazagh u Impjieg (Ministry for Education Youth and 
Employment) 

– Ministeru tal-Finanzi (Ministry of Finance) 

– Ministeru tar-Riżorsi u l-Infrastruttura (Ministry for Resources and Infrastructure) 

– Ministeru tat-Turiżmu u Kultura (Ministry for Tourism and Culture) 

– Ministeru tal-Ġustizzja u l-Intern (Ministry for Justice and Home Affairs) 

– Ministeru għall-Affarijiet Rurali u l-Ambjent (Ministry for Rural Affairs and the 
Environment) 

– Ministeru għal Għawdex (Ministry for Gozo) 

– Ministeru tas-Saħħa, l-Anzjani u Kura fil-Kommunita’ (Ministry of Health, the Elderly and 
Community Care) 

– Ministeru ta’ l-Affarijiet Barranin (Ministry of Foreign Affairs) 

– Ministeru għall-Investimenti, Industrija u Teknologija ta’ Informazzjoni (Ministry for 
Investment, Industry and Information Technology) 

– Ministeru għall-Kompetittivà u Komunikazzjoni (Ministry for Competitiveness and 
Communications) 

– Ministeru għall-Iżvilupp Urban u Toroq (Ministry for Urban Development and Roads) 
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Niederlande 

– Ministerie van Algemene Zaken 

– Bestuursdepartement 

– Bureau van de Wetenschappelijke Raad voor het Regeringsbeleid 

– Rijksvoorlichtingsdienst 

– Ministerie van Binnenlandse Zaken en Koninkrijksrelaties 

– Bestuursdepartement 

– Centrale Archiefselectiedienst (CAS) 

– Algemene Inlichtingen- en Veiligheidsdienst (AIVD) 

– Agentschap Basisadministratie Persoonsgegevens en Reisdocumenten (BPR) 

– Agentschap Korps Landelijke Politiediensten 

– Ministerie van Buitenlandse Zaken 

– Directoraat-generaal Regiobeleid en Consulaire Zaken (DGRC) 

– Directoraat-generaal Politieke Zaken (DGPZ) 

– Directoraat-generaal Internationale Samenwerking (DGIS) 

– Directoraat-generaal Europese Samenwerking (DGES) 

– Centrum tot Bevordering van de Import uit Ontwikkelingslanden (CBI) 

– Centrale diensten ressorterend onder S/PlvS (unterstützende Dienstleistungen, die 
in die Zuständigkeit des Generalsekretärs und des stellvertretenden 
Generalsekretärs fallen) 

– Buitenlandse Posten (ieder afzonderlijk) 

– Ministerie van Defensie 

– Bestuursdepartement 

– Commando Diensten Centra (CDC) 

– Defensie Telematica Organisatie (DTO) 

– Centrale directie van de Defensie Vastgoed Dienst 

– De afzonderlijke regionale directies van de Defensie Vastgoed Dienst 

– Defensie Materieel Organisatie (DMO) 
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– Landelijk Bevoorradingsbedrijf van de Defensie Materieel Organisatie 

– Logistiek Centrum van de Defensie Materieel Organisatie 

– Marinebedrijf van de Defensie Materieel Organisatie 

– Defensie Pijpleiding Organisatie (DPO) 

– Ministerie van Economische Zaken 

– Bestuursdepartement 

– Centraal Planbureau (CPB) 

– SenterNovem 

– Staatstoezicht op de Mijnen (SodM) 

– Nederlandse Mededingingsautoriteit (NMa) 

– Economische Voorlichtingsdienst (EVD) 

– Agentschap Telecom 

– Kenniscentrum Professioneel & Innovatief Aanbesteden, Netwerk voor 
Overheidsopdrachtgevers (PIANOo) 

– Regiebureau Inkoop Rijksoverheid 

– Octrooicentrum Nederland 

– Consumentenautoriteit 

– Ministerie van Financiën 

– Bestuursdepartement 

– Belastingdienst Automatiseringscentrum 

– Belastingdienst 

– de afzonderlijke Directies der Rijksbelastingen (die einzelnen Direktionen der 
Steuer- und Zollbehörde in den Niederlanden) 

– Fiscale Inlichtingen- en Opsporingsdienst (incl. Economische Controle dienst 
(ECD)) 

– Belastingdienst Opleidingen 

– Dienst der Domeinen 

– Ministerie van Justitie 
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– Bestuursdepartement 

– Dienst Justitiële Inrichtingen 

– Raad voor de Kinderbescherming 

– Centraal Justitie Incasso Bureau 

– Openbaar Ministerie 

– Immigratie en Naturalisatiedienst 

– Nederlands Forensisch Instituut 

– Dienst Terugkeer & Vertrek 

– Ministerie van Landbouw, Natuur en Voedselkwaliteit 

– Bestuursdepartement 

– Dienst Regelingen (DR) 

– Agentschap Plantenziektenkundige Dienst (PD) 

– Algemene Inspectiedienst (AID) 

– Dienst Landelijk Gebied (DLG) 

– Voedsel en Waren Autoriteit (VWA) 

– Ministerie van Onderwijs, Cultuur en Wetenschappen 

– Bestuursdepartement 

– Inspectie van het Onderwijs 

– Erfgoedinspectie 

– Centrale Financiën Instellingen 

– Nationaal Archief 

– Adviesraad voor Wetenschaps- en Technologiebeleid 

– Onderwijsraad 

– Raad voor Cultuur 

– Ministerie van Sociale Zaken en Werkgelegenheid 

– Bestuursdepartement 

– Inspectie Werk en Inkomen 



 

DE 165   DE 

– Agentschap SZW 

– Ministerie van Verkeer en Waterstaat 

– Bestuursdepartement 

– Directoraat-Generaal Transport en Luchtvaart 

– Directoraat-generaal Personenvervoer 

– Directoraat-generaal Water 

– Centrale Diensten 

– Shared services Organisatie Verkeer en Waterstaat 

– Koninklijke Nederlandse Meteorologisch Instituut KNMI 

– Rijkswaterstaat, Bestuur 

– De afzonderlijke regionale Diensten van Rijkswaterstaat (die einzelnen regionalen 
Dienste der Generaldirektion Öffentliche Arbeiten und Wassermanagement) 

– De afzonderlijke specialistische diensten van Rijkswaterstaat (die einzelnen 
spezialisierten Dienste der Generaldirektion Öffentliche Arbeiten und 
Wassermanagement) 

– Adviesdienst Geo-Informatie en ICT 

– Adviesdienst Verkeer en Vervoer (AVV) 

– Bouwdienst 

– Corporate Dienst 

– Data ICT Dienst 

– Dienst Verkeer en Scheepvaart 

– Dienst Weg- en Waterbouwkunde (DWW) 

– Rijksinstituut voor Kunst en Zee (RIKZ) 

– Rijksinstituut voor Integraal Zoetwaterbeheer en Afvalwaterbehandeling (RIZA) 

– Waterdienst 

– Inspectie Verkeer en Waterstaat, Hoofddirectie 

– Hafenstaatkontrolle 

– Directie Toezichtontwikkeling Communicatie en Onderzoek (TCO) 
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– Toezichthouder Beheer Eenheid Lucht 

– Toezichthouder Beheer Eenheid Water 

– Toezichthouder Beheer Eenheid Land 

– Ministerie van Volkshuisvesting, Ruimtelijke Ordening en Milieubeheer 

– Bestuursdepartement 

– Directoraat-generaal Wonen, Wijken en Integratie 

– Directoraat-generaal Ruimte 

– Directoraat-general Milieubeheer 

– Rijksgebouwendienst 

– VROM Inspectie 

– Ministerie van Volksgezondheid, Welzijn en Sport 

– Bestuursdepartement 

– Inspectie Gezondheidsbescherming, Waren en Veterinaire Zaken 

– Inspectie Gezondheidszorg 

– Inspectie Jeugdhulpverlening en Jeugdbescherming 

– Rijksinstituut voor de Volksgezondheid en Milieu (RIVM) 

– Sociaal en Cultureel Planbureau 

– Agentschap t.b.v. het College ter Beoordeling van Geneesmiddelen 

– Tweede Kamer der Staten-Generaal 

– Eerste Kamer der Staten-Generaal 

– Raad van State 

– Algemene Rekenkamer 

– Nationale Ombudsman 

– Kanselarij der Nederlandse Orden 

– Kabinet der Koningin 

– Raad voor de rechtspraak en de Rechtbanken 

Österreich 
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– Bundeskanzleramt 

– Bundesministerium für europäische und internationale Angelegenheiten 

– Bundesministerium für Finanzen 

– Bundesministerium für Gesundheit, Familie und Jugend 

– Bundesministerium für Inneres 

– Bundesministerium für Justiz 

– Bundesministerium für Landesverteidigung 

– Bundesministerium für Land- und Forstwirtschaft, Umwelt und Wasserwirtschaft 

– Bundesministerium für Soziales und Konsumentenschutz 

– Bundesministerium für Unterricht, Kunst und Kultur 

– Bundesministerium für Verkehr, Innovation und Technologie 

– Bundesministerium für Wirtschaft und Arbeit 

– Bundesministerium für Wissenschaft und Forschung 

– Österreichische Forschungs- und Prüfzentrum Arsenal Gesellschaft m.b.H 

– Bundesbeschaffung G.m.b.H 

– Bundesrechenzentrum G.m.b.H 

Polen 

– Kancelaria Prezydenta RP 

– Kancelaria Sejmu RP 

– Kancelaria Senatu RP 

– Kancelaria Prezesa Rady Ministrów 

– Sąd Najwyższy 

– Naczelny Sąd Administracyjny 

– Wojewódzkie sądy administracyjne 

– Sądy powszechne – rejonowe, okręgowe i apelacyjne 

– Trybunat Konstytucyjny 

– Najwyższa Izba Kontroli 
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– Biuro Rzecznika Praw Obywatelskich 

– Biuro Rzecznika Praw Dziecka 

– Biuro Ochrony Rządu 

– Biuro Bezpieczeństwa Narodowego 

– Centralne Biuro Antykorupcyjne 

– Ministerstwo Pracy i Polityki Społecznej 

– Ministerstwo Finansów 

– Ministerstwo Gospodarki 

– Ministerstwo Rozwoju Regionalnego 

– Ministerstwo Kultury i Dziedzictwa Narodowego 

– Ministerstwo Edukacji Narodowej 

– Ministerstwo Obrony Narodowej 

– Ministerstwo Rolnictwa i Rozwoju Wsi 

– Ministerstwo Skarbu Państwa 

– Ministerstwo Sprawiedliwości 

– Ministerstwo Infrastruktury 

– Ministerstwo Nauki i Szkolnictwa Wyższego 

– Ministerstwo Środowiska 

– Ministerstwo Spraw Wewnętrznych i Administracji 

– Ministerstwo Spraw Zagranicznych 

– Ministerstwo Zdrowia 

– Ministerstwo Sportu i Turystyki 

– Urząd Komitetu Integracji Europejskiej 

– Urząd Patentowy Rzeczypospolitej Polskiej 

– Urząd Regulacji Energetyki 

– Urząd do Spraw Kombatantów i Osób Represjonowanych 

– Urząd Transportu Kolejowego 
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– Urząd Dozoru Technicznego 

– Urząd Rejestracji Produktów Leczniczych, Wyrobów Medycznych i Produktów 
Biobójczych 

– Urząd do Spraw Repatriacji i Cudzoziemców 

– Urząd Zamówień Publicznych 

– Urząd Ochrony Konkurencji i Konsumentów 

– Urząd Lotnictwa Cywilnego 

– Urząd Komunikacji Elektronicznej 

– Wyższy Urząd Górniczy 

– Główny Urząd Miar 

– Główny Urząd Geodezji i Kartografii 

– Główny Urząd Nadzoru Budowlanego 

– Główny Urząd Statystyczny 

– Krajowa Rada Radiofonii i Telewizji 

– Generalny Inspektor Ochrony Danych Osobowych 

– Państwowa Komisja Wyborcza 

– Państwowa Inspekcja Pracy 

– Rządowe Centrum Legislacji 

– Narodowy Fundusz Zdrowia 

– Polska Akademia Nauk 

– Polskie Centrum Akredytacji 

– Polskie Centrum Badań i Certyfikacji 

– Polska Organizacja Turystyczna 

– Polski Komitet Normalizacyjny 

– Zakład Ubezpieczeń Społecznych 

– Komisja Nadzoru Finansowego 

– Naczelna Dyrekcja Archiwów Państwowych 

– Kasa Rolniczego Ubezpieczenia Społecznego 
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– Generalna Dyrekcja Dróg Krajowych i Autostrad 

– Państwowa Inspekcja Ochrony Roślin i Nasiennictwa 

– Komenda Główna Państwowej Straży Pożarnej 

– Komenda Główna Policji 

– Komenda Główna Straży Granicznej 

– Inspekcja Jakości Handlowej Artykułów Rolno-Spożywczych 

– Główny Inspektorat Ochrony Środowiska 

– Główny Inspektorat Transportu Drogowego 

– Główny Inspektorat Farmaceutyczny 

– Główny Inspektorat Sanitarny 

– Główny Inspektorat Weterynarii 

– Agencja Bezpieczeństwa Wewnętrznego 

– Agencja Wywiadu 

– Agencja Mienia Wojskowego 

– Wojskowa Agencja Mieszkaniowa 

– Agencja Restrukturyzacji i Modernizacji Rolnictwa 

– Agencja Rynku Rolnego 

– Agencja Nieruchomości Rolnych 

– Państwowa Agencja Atomistyki 

– Polska Agencja Żeglugi Powietrznej 

– Polska Agencja Rozwiązywania Problemów Alkoholowych 

– Agencja Rezerw Materiałowych 

– Narodowy Bank Polski 

– Narodowy Fundusz Ochrony Środowiska i Gospodarki Wodnej 

– Państwowy Fundusz Rehabilitacji Osób Niepełnosprawnych 

– Instytut Pamięci Narodowej – Komisja Ścigania Zbrodni Przeciwko Narodowi Polskiemu 

– Rada Ochrony Pamięci Walk i Męczeństwa 
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– Służba Celna Rzeczypospolitej Polskiej 

– Państwowe Gospodarstwo Leśne ‘Lasy Państwowe’ 

– Polska Agencja Rozwoju Przedsiębiorczości 

– Urzędy wojewódzkie 

– Samodzielne Publiczne Zakłady Opieki Zdrowotnej, jeśli ich organem założycielskim jest 
minister, centralny organ administracji rządowej lub wojewoda 

Portugal 

– Presidência do Conselho de Ministros 

– Ministério das Finanças e da Administração Pública 

– Ministério da Defesa Nacional 

– Ministério dos Negócios Estrangeiros 

– Ministério da Administração Interna 

– Ministério da Justiça 

– Ministério da Economia e da Inovação 

– Ministério da Agricultura, Desenvolvimento Rural e Pescas 

– Ministério da Educação 

– Ministério da Ciência, Tecnologia e do Ensino Superior 

– Ministério da Cultura 

– Ministério da Saúde 

– Ministério do Trabalho e da Solidariedade Social 

– Ministério das Obras Públicas, Transportes e Comunicações 

– Ministério do Ambiente, do Ordenamento do Território e do Desenvolvimento Regional 

– Presidença da Republica 

– Tribunal Constitucional 

– Tribunal de Contas 

– Provedoria de Justiça 

Rumänien 

– Administraţia Prezidenţială 
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– Senatul României 

– Camera Deputaților 

– Inalta Curte de Casație și Justiție 

– Curtea Constituțională 

– Consiliul Legislativ 

– Curtea de Conturi 

– Consiliul Superior al Magistraturii 

– Parchetul de pe lângă Inalta Curte de Casaţie şi Justiţie 

– Secretariatul General al Guvernului 

– Cancelaria primului ministru 

– Ministerul Afacerilor Externe 

– Ministerul Economiei şi Finanţelor 

– Ministerul Justiţiei 

– Ministerul Apărării 

– Ministerul Internelor şi Reformei Administrative 

– Ministerul Muncii, Familiei şi Egalităţii de Sanse 

– Ministerul pentru Intreprinderi Mici şi Mijlocii, Comerţ, Turism şi Profesii Liberale 

– Ministerul Agriculturii şi Dezvoltării Rurale 

– Ministerul Transporturilor 

– Ministerul Dezvoltării, Lucrărilor Publice şi Locuinţei 

– Ministerul Educaţiei Cercetării şi Tineretului 

– Ministerul Sănătăţii Publice 

– Ministerul Culturii şi Cultelor 

– Ministerul Comunicaţiilor şi Tehnologiei Informaţiei 

– Ministerul Mediului şi Dezvoltării Durabile 

– Serviciul Român de Informaţii 

– Serviciul de Informaţii Externe 
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– Serviciul de Protecţie şi Pază 

– Serviciul de Telecomunicaţii Speciale 

– Consiliul Naţional al Audiovizualului 

– Consiliul Concurenţei (CC) 

– Direcţia Naţională Anticorupţie 

– Inspectoratul General de Poliţie 

– Autoritatea Naţională pentru Reglementarea şi Monitorizarea Achiziţiilor Publice 

– Consiliul Naţional de Soluţionare a Contestaţiilor 

– Autoritatea Naţională de Reglementare pentru Serviciile Comunitare de Utilităţi 
Publice(ANRSC) 

– Autoritatea Naţională Sanitară Veterinară şi pentru Siguranţa Alimentelor 

– Autoritatea Naţională pentru Protecţia Consumatorilor 

– Autoritatea Navală Română 

– Autoritatea Feroviară Română 

– Autoritatea Rutieră Română 

– Autoritatea Naţională pentru Protecţia Drepturilor Copilului 

– Autoritatea Naţională pentru Persoanele cu Handicap 

– Autoritatea Naţională pentru Turism 

– Autoritatea Naţională pentru Restituirea Proprietăţilor 

– Autoritatea Naţională pentru Tineret 

– Autoritatea Naţională pentru Cercetare Stiinţifica 

– Autoritatea Naţională pentru Reglementare în Comunicaţii şi Tehnologia Informaţiei 

– Autoritatea Naţională pentru Serviciile Societăţii Informaţionale 

– Autoritatea Electorală Permanente 

– Agenţia pentru Strategii Guvernamentale 

– Agenţia Naţională a Medicamentului 

– Agenţia Naţională pentru Sport 

– Agenţia Naţională pentru Ocuparea Forţei de Muncă 



 

DE 174   DE 

– Agenţia Naţională de Reglementare în Domeniul Energiei 

– Agenţia Română pentru Conservarea Energiei 

– Agenţia Naţională pentru Resurse Minerale 

– Agenţia Română pentru Investiţii Străine 

– Agenţia Naţională pentru Intreprinderi Mici şi Mijlocii şi Cooperaţie 

– Agenţia Naţională a Funcţionarilor Publici 

– Agenţia Naţională de Administrare Fiscală 

– Agenţia de Compensare pentru Achiziţii de Tehnică Specială 

– Agenţia Naţională Anti-doping 

– Agenţia Nucleară 

– Agenţia Naţională pentru Protecţia Familiei 

– Agenţia Naţională pentru Egalitatea de Sanse între Bărbaţi şi Femei 

– Agenţia Naţională pentru Protecţia Mediului 

– Agenţia naţională Antidrog 

Slowenien 

– Predsednik Republike Slovenije 

– Državni zbor Republike Slovenije 

– Državni svet Republike Slovenije 

– Varuh človekovih pravic 

– Ustavno sodišče Republike Slovenije 

– Računsko sodišče Republike Slovenije 

– Državna revizijska komisja za revizijo postopkov oddaje javnih naročil 

– Slovenska akademija znanosti in umetnosti 

– Vladne službe 

– Ministrstvo za finance 

– Ministrstvo za notranje zadeve 

– Ministrstvo za zunanje zadeve 
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– Ministrstvo za obrambo 

– Ministrstvo za pravosodje 

– Ministrstvo za gospodarstvo 

– Ministrstvo za kmetijstvo, gozdarstvo in prehrano 

– Ministrstvo za promet 

– Ministrstvo za okolje in, prostor 

– Ministrstvo za delo, družino in socialne zadeve 

– Ministrstvo za zdravje 

– Ministrstvo za javno upravo 

– Ministrstvo za šolstvo in šport 

– Ministrstvo za visoko šolstvo, znanost in tehnologijo 

– Ministrstvo za kulturo 

– Vrhovno sodišče Republike Slovenije 

– višja sodišča 

– okrožna sodišča 

– okrajna sodišča 

– Vrhovno državno tožilstvo Republike Slovenije 

– Okrožna državna tožilstva 

– Državno pravobranilstvo 

– Upravno sodišče Republike Slovenije 

– Višje delovno in socialno sodišče 

– delovna sodišča 

– Davčna uprava Republike Slovenije 

– Carinska uprava Republike Slovenije 

– Urad Republike Slovenije za preprečevanje pranja denarja 

– Urad Republike Slovenije za nadzor prirejanja iger na srečo 

– Uprava Republike Slovenije za javna plačila 
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– Urad Republike Slovenije za nadzor proračuna 

– Policija 

– Inšpektorat Republike Slovenije za notranje zadeve 

– General štab Slovenske vojske 

– Uprava Republike Slovenije za zaščito in reševanje 

– Inšpektorat Republike Slovenije za obrambo 

– Inšpektorat Republike Slovenije za varstvo pred naravnimi in drugimi nesrečami 

– Uprava Republike Slovenije za izvrševanje kazenskih sankcij 

– Urad Republike Slovenije za varstvo konkurence 

– Urad Republike Slovenije za varstvo potrošnikov 

– Tržni inšpektorat Republike Slovenije 

– Urad Republike Slovenije za intelektualno lastnino 

– Inšpektorat Republike Slovenije za elektronske komunikacije, elektronsko podpisovanje in 
pošto 

– Inšpektorat za energetiko in rudarstvo 

– Agencija Republike Slovenije za kmetijske trge in razvoj podeželja 

– Inšpektorat Republike Slovenije za kmetijstvo, gozdarstvo in hrano 

– Fitosanitarna uprava Republike Slovenije 

– Veterinarska uprava Republike Slovenije 

– Uprava Republike Slovenije za pomorstvo 

– Direkcija Republike Slovenije za caste 

– Prometni inšpektorat Republike Slovenije 

– Direkcija za vodenje investicij v javno železniško infrastrukturo 

– Agencija Republike Slovenije za okolje 

– Geodetska uprava Republike Slovenije 

– Uprava Republike Slovenije za jedrsko varstvo 

– Inšpektorat Republike Slovenije za okolje in prostor 

– Inšpektorat Republike Slovenije za delo 
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– Zdravstveni inšpektorat 

– Urad Republike Slovenije za kemikalije 

– Uprava Republike Slovenije za varstvo pred sevanji 

– Urad Republike Slovenije za meroslovje 

– Urad za visoko šolstvo 

– Urad Republike Slovenije za mladino 

– Inšpektorat Republike Slovenije za šolstvo in šport 

– Arhiv Republike Slovenije 

– Inšpektorat Republike Slovenije za kulturo in medije 

– Kabinet predsednika Vlade Republike Slovenije 

– Generalni sekretariat Vlade Republike Slovenije 

– Služba vlade za zakonodajo 

– Služba vlade za evropske zadeve 

– Služba vlade za lokalno samoupravo in regionalno politiko 

– Urad vlade za komuniciranje 

– Urad za enake možnosti 

– Urad za verske skupnosti 

– Urad za narodnosti 

– Urad za makroekonomske analize in razvoj 

– Statistični urad Republike Slovenije 

– Slovenska obveščevalno-varnostna agencija 

– Protokol Republike Slovenije 

– Urad za varovanje tajnih podatkov 

– Urad za Slovence v zamejstvu in po svetu 

– Služba Vlade Republike Slovenije za razvoj 

– Informacijski pooblaščenec 

– Državna volilna komisija 



 

DE 178   DE 

Slowakei 

Ministerien und andere zentrale staatliche Behörden, die im Gesetz Nr. 575/2001 Slg. über die 
Struktur der Tätigkeiten der Regierung und der zentralen staatlichen Verwaltungsbehörden 
genannt werden (in der durch spätere Verordnungen geänderten Fassung): 

– Kancelária Prezidenta Slovenskej republiky 

– Národná rada Slovenskej republiky 

– Ministerstvo hospodárstva Slovenskej republiky 

– Ministerstvo financií Slovenskej republiky 

– Ministerstvo dopravy, pôšt a telekomunikácií Slovenskej republiky 

– Ministerstvo pôdohospodárstva Slovenskej republiky 

– Ministerstvo výstavby a regionálneho rozvoja Slovenskej republiky 

– Ministerstvo vnútra Slovenskej republiky 

– Ministerstvo obrany Slovenskej republiky 

– Ministerstvo spravodlivosti Slovenskej republiky 

– Ministerstvo zahraničných vecí Slovenskej republiky 

– Ministerstvo práce, sociálnych vecí a rodiny Slovenskej republiky 

– Ministerstvo životného prostredia Slovenskej republiky 

– Ministerstvo školstva Slovenskej republiky 

– Ministerstvo kultúry Slovenskej republiky 

– Ministerstvo zdravotníctva Slovenskej republiky 

– Úrad vlády Slovenskej republiky 

– Protimonopolný úrad Slovenskej republiky 

– Štatistický úrad Slovenskej republiky 

– Úrad geodézie, kartografie a katastra Slovenskej republiky 

– Úrad jadrového dozoru Slovenskej republiky 

– Úrad pre normalizáciu, metrológiu a skúšobníctvo Slovenskej republiky 

– Úrad pre verejné obstarávanie 

– Úrad priemyselného vlastníctva Slovenskej republiky 
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– Správa štátnych hmotných rezerv Slovenskej republiky 

– Národný bezpečnostný úrad 

– Ústavný súd Slovenskej republiky 

– Najvyšši súd Slovenskej republiky 

– Generálna prokuratura Slovenskej republiky 

– Najvyšši kontrolný úrad Slovenskej republiky 

– Telekomunikačný úrad Slovenskej republiky 

– Úrad priemyselného vlastníctva Slovenskej republiky 

– Úrad pre finančný trh 

– Úrad na ochranu osobn ý ch udajov 

– Kancelář Veřejného ochránce práv 

Finnland 

– Oikeuskanslerinvirasto – Justitiekanslersämbetet 

– Liikenne- Ja Viestintäministeriö – Kommunikationsministeriet 

– Ajoneuvohallintokeskus AKE – Fordonsförvaltningscentralen AKE 

– Ilmailuhallinto – Luftfartsförvaltningen 

– Ilmatieteen laitos – Meteorologiska institutet 

– Merenkulkulaitos – Sjöfartsverket 

– Merentutkimuslaitos – Havsforskningsinstitutet 

– Ratahallintokeskus RHK – Banförvaltningscentralen RHK 

– Rautatievirasto – Järnvägsverket 

– Tiehallinto – Vägförvaltningen 

– Viestintävirasto – Kommunikationsverket 

– Maa- Ja Metsätalousministeriö – Jord- Och Skogsbruksministeriet 

– Elintarviketurvallisuusvirasto – Livsmedelssäkerhetsverket 

– Maanmittauslaitos – Lantmäteriverket 

– Maaseutuvirasto – Landsbygdsverket 
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– Oikeusministeriö – Justitieministeriet 

– Tietosuojavaltuutetun toimisto – Dataombudsmannens byrå 

– Tuomioistuimet – domstolar 

– Korkein oikeus – Högsta domstolen 

– Korkein hallinto-oikeus – Högsta förvaltningsdomstolen 

– Hovioikeudet – hovrätter 

– Käräjäoikeudet – tingsrätter 

– Hallinto-oikeudet –förvaltningsdomstolar 

– Markkinaoikeus – Marknadsdomstolen 

– Työtuomioistuin – Arbetsdomstolen 

– Vakuutusoikeus – Försäkringsdomstolen 

– Kuluttajariitalautakunta – Konsumenttvistenämnden 

– Vankeinhoitolaitos – Fångvårdsväsendet 

– HEUNI – Yhdistyneiden Kansakuntien yhteydessä toimiva Euroopan 
kriminaalipolitiikan instituutti – HEUNI – Europeiska institutet för 
kriminalpolitik, verksamt i anslutning till Förenta Nationerna 

– Konkurssiasiamiehen toimisto – Konkursombudsmannens byrå 

– Kuluttajariitalautakunta – Konsumenttvistenämnden 

– Oikeushallinnon palvelukeskus – Justitieförvaltningens servicecentral 

– Oikeushallinnon tietotekniikkakeskus – Justitieförvaltningens datateknikcentral 

– Oikeuspoliittinen tutkimuslaitos (Optula) – Rättspolitiska forskningsinstitutet 

– Oikeusrekisterikeskus – Rättsregistercentralen 

– Onnettomuustutkintakeskus – Centralen för undersökning av olyckor 

– Rikosseuraamusvirasto – Brottspåföljdsverket 

– Rikosseuraamusalan koulutuskeskus – Brottspåföljdsområdets utbildningscentral 

– Rikoksentorjuntaneuvosto Rådet för brottsförebyggande 

– Saamelaiskäräjät — Sametinget 

– Valtakunnansyyttäjänvirasto – Riksåklagarämbetet 
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– Vankeinhoitolaitos – Fångvårdsväsendet 

– Opetusministeriö – Undervisningsministeriet 

– Opetushallitus – Utbildningsstyrelsen 

– Valtion elokuvatarkastamo – Statens filmgranskningsbyrå 

– Puolustusministeriö – Försvarsministeriet 

– Puolustusvoimat – Försvarsmakten 

– Sisäasiainministeriö – Inrikesministeriet 

– Väestörekisterikeskus – Befolkningsregistercentralen 

– Keskusrikospoliisi – Centralkriminalpolisen 

– Liikkuva poliisi – Rörliga polisen 

– Rajavartiolaitos – Gränsbevakningsväsendet 

– Lääninhallitukset – Länstyrelserna 

– Suojelupoliisi — Skyddspolisen 

– Poliisiammattikorkeakoulu – Polisyrkeshögskolan 

– Poliisin tekniikkakeskus – Polisens teknikcentral 

– Poliisin tietohallintokeskus – Polisens datacentral 

– Helsingin kihlakunnan poliisilaitos – Polisinrättningen i Helsingfors 

– Pelastusopisto – Räddningsverket 

– Hätäkeskuslaitos – Nödcentralsverket 

– Maahanmuuttovirasto – Migrationsverket 

– Sisäasiainhallinnon palvelukeskus – Inrikesförvaltningens servicecentral 

– Sosiaali- Ja Terveysministeriö – Social- Och Hälsovårdsministeriet 

– Työttömyysturvan muutoksenhakulautakunta – Besvärsnämnden för 
utkomstskyddsärenden 

– Sosiaaliturvan muutoksenhakulautakunta – Besvärsnämnden för socialtrygghet 

– Lääkelaitos – Läkemedelsverket 

– Terveydenhuollon oikeusturvakeskus – Rättsskyddscentralen för hälsovården 

– Säteilyturvakeskus – Strålsäkerhetscentralen 
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– Kansanterveyslaitos – Folkhälsoinstitutet 

– Lääkehoidon kehittämiskeskus ROHTO – Utvecklingscentralen för läkemedelsbe-
handling 

– Sosiaali- ja terveydenhuollon tuotevalvontakeskus – Social- och hälsovårdens 
produkttill-synscentral 

– Sosiaali- ja terveysalan tutkimus- ja kehittämiskeskus Stakes – Forsknings- och 
utvecklingscentralen för social- och hälsovården Stakes 

– Vakuutusvalvontavirasto – Försäkringsinspektionen 

– Työ- Ja Elinkeinoministeriö – Arbets- Och Näringsministeriet 

– Kuluttajavirasto – Konsumentverket 

– Kilpailuvirasto – Konkurrensverket 

– Patentti- ja rekisterihallitus – Patent- och registerstyrelsen 

– Valtakunnansovittelijain toimisto – Riksförlikningsmännens byrå 

– Valtion turvapaikanhakijoiden vastaanottokeskukset– Statliga förläggningar för 
asylsökande 

– Energiamarkkinavirasto − Energimarknadsverket 

– Geologian tutkimuskeskus – Geologiska forskningscentralen 

– Huoltovarmuuskeskus – Försörjningsberedskapscentralen 

– Kuluttajatutkimuskeskus – Konsumentforskningscentralen 

– Matkailun edistämiskeskus (MEK) – Centralen för turistfrämjande 

– Mittatekniikan keskus (MIKES) – Mätteknikcentralen 

– Tekes – teknologian ja innovaatioiden kehittämiskeskus −Tekes – 
utvecklingscentralen för teknologi och innovationer 

– Turvatekniikan keskus (TUKES) – Säkerhetsteknikcentralen 

– Valtion teknillinen tutkimuskeskus (VTT) – Statens tekniska forskningscentral 

– Syrjintälautakunta – Nationella diskrimineringsnämnden 

– Työneuvosto – Arbetsrådet 

– Vähemmistövaltuutetun toimisto – Minoritetsombudsmannens byrå 

– Ulkoasiainministeriö – Utrikesministeriet 
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– Valtioneuvoston Kanslia – Statsrådets Kansli 

– Valtiovarainministeriö – Finansministeriet 

– Valtiokonttori – Statskontoret 

– Verohallinto – Skatteförvaltningen 

– Tullilaitos – Tullverket 

– Tilastokeskus – Statistikcentralen 

– Valtiontaloudellinen tutkimuskeskus – Statens ekonomiska forskiningscentral 

– Ympäristöministeriö – Miljöministeriet 

– Suomen ympäristökeskus – Finlands miljöcentral 

– Asumisen rahoitus- ja kehityskeskus – Finansierings- och utvecklingscentralen för 
boendet 

– Valtiontalouden Tarkastusvirasto – Statens Revisionsverk 

Schweden 

A 

– Affärsverket svenska kraftnät 

– Akademien för de fria konsterna 

– Alkohol- och läkemedelssortiments-nämnden 

– Allmänna pensionsfonden 

– Allmänna reklamationsnämnden 

– Ambassader 

– Ansvarsnämnd, statens 

– Arbetsdomstolen 

– Arbetsförmedlingen 

– Arbetsgivarverk, statens 

– Arbetslivsinstitutet 

– Arbetsmiljöverket 

– Arkitekturmuseet 

– Arrendenämnder 
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– Arvsfondsdelegationen 

– Arvsfondsdelegationen 

B 

– Banverket 

– Barnombudsmannen 

– Beredning för utvärdering av medicinsk metodik, statens 

– Bergsstaten 

– Biografbyrå, statens 

– Biografiskt lexikon, svenskt 

– Birgittaskolan 

– Blekinge tekniska högskola 

– Bokföringsnämnden 

– Bolagsverket 

– Bostadsnämnd, statens 

– Bostadskreditnämnd, statens 

– Boverket 

– Brottsförebyggande rådet 

– Brottsoffermyndigheten 

C 

– Centrala studiestödsnämnden 

D 

– Danshögskolan 

– Datainspektionen 

– Departementen 

– Domstolsverket 

– Dramatiska institutet 

E 
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– Ekeskolan 

– Ekobrottsmyndigheten 

– Ekonomistyrningsverket 

– Ekonomiska rådet 

– Elsäkerhetsverket 

– Energimarknadsinspektionen 

– Energimyndighet, statens 

– EU/FoU-rådet 

– Exportkreditnämnden 

– Exportråd, Sveriges 

F 

– Fastighetsmäklarnämnden 

– Fastighetsverk, statens 

– Fideikommissnämnden 

– Finansinspektionen 

– Finanspolitiska rådet 

– Finsk-svenska gränsälvskommissionen 

– Fiskeriverket 

– Flygmedicincentrum 

– Folkhälsoinstitut, statens 

– Fonden för fukt- och mögelskador 

– Forskningsrådet för miljö, areella näringar och samhällsbyggande, Formas 

– Folke Bernadotte Akademin 

– Forskarskattenämnden 

– Forskningsrådet för arbetsliv och socialvetenskap 

– Fortifikationsverket 

– Forum för levande historia 
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– Försvarets materielverk 

– Försvarets radioanstalt 

– Försvarets underrättelsenämnd 

– Försvarshistoriska museer, statens 

– Försvarshögskolan 

– Försvarsmakten 

– Försäkringskassan 

G 

– Gentekniknämnden 

– Geologiska undersökning 

– Geotekniska institut, statens 

– Giftinformationscentralen 

– Glesbygdsverket 

– Grafiska institutet och institutet för högre kommunikation- och reklamutbildning 

– Granskningsnämnden för radio och TV 

– Granskningsnämnden för försvarsuppfinningar 

– Gymnastik- och Idrottshögskolan 

– Göteborgs universitet 

H 

– Handelsflottans kultur- och fritidsråd 

– Handelsflottans pensionsanstalt 

– Handelssekreterare 

– Handelskamrar, auktoriserade 

– Handikappombudsmannen 

– Handikappråd, statens 

– Harpsundsnämnden 

– Haverikommission, statens 
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– Historiska museer, statens 

– Hjälpmedelsinstitutet 

– Hovrätterna 

– Hyresnämnder 

– Häktena 

– Hälso- och sjukvårdens ansvarsnämnd 

– Högskolan Dalarna 

– Högskolan i Borås 

– Högskolan i Gävle 

– Högskolan i Halmstad 

– Högskolan i Kalmar 

– Högskolan i Karlskrona/Ronneby 

– Högskolan i Kristianstad 

– Högskolan i Skövde 

– Högskolan i Trollhättan/Uddevalla 

– Högskolan på Gotland 

– Högskolans avskiljandenämnd 

– Högskoleverket 

– Högsta domstolen 

I 

– ILO kommittén 

– Inspektionen för arbetslöshetsförsäkringen 

– Inspektionen för strategiska produkter 

– Institut för kommunikationsanalys, statens 

– Institut för psykosocial medicin, statens 

– Institut för särskilt utbildningsstöd, statens 

– Institutet för arbetsmarknadspolitisk utvärdering 
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– Institutet för rymdfysik 

– Institutet för tillväxtpolitiska studier 

– Institutionsstyrelse, statens 

– Insättningsgarantinämnden 

– Integrationsverket 

– Internationella programkontoret för utbildningsområdet 

J 

– Jordbruksverk, statens 

– Justitiekanslern 

– Jämställdhetsombudsmannen 

– Jämställdhetsnämnden 

– Järnvägar, statens 

– Järnvägsstyrelsen 

K 

– Kammarkollegiet 

– Kammarrätterna 

– Karlstads universitet 

– Karolinska Institutet 

– Kemikalieinspektionen 

– Kommerskollegium 

– Konjunkturinstitutet 

– Konkurrensverket 

– Konstfack 

– Konsthögskolan 

– Konstnärsnämnden 

– Konstråd, statens 

– Konsulat 
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– Konsumentverket 

– Krigsvetenskapsakademin 

– Krigsförsäkringsnämnden 

– Kriminaltekniska laboratorium, statens 

– Kriminalvården 

– Krisberedskapsmyndigheten 

– Kristinaskolan 

– Kronofogdemyndigheten 

– Kulturråd, statens 

– Kungl. Biblioteket 

– Kungl. Konsthögskolan 

– Kungl. Musikhögskolan i Stockholm 

– Kungl. Tekniska högskolan 

– Kungl. Vitterhets-, historie- och antikvitetsakademien 

– Kungl Vetenskapsakademin 

– Kustbevakningen 

– Kvalitets- och kompetensråd, statens 

– Kärnavfallsfondens styrelse 

L 

– Lagrådet 

– Lantbruksuniversitet, Sveriges 

– Lantmäteriverket 

– Linköpings universitet 

– Livrustkammaren, Skoklosters slott och Hallwylska museet 

– Livsmedelsverk, statens 

– Livsmedelsekonomiska institutet 

– Ljud- och bildarkiv, statens 
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– Lokala säkerhetsnämnderna vid kärnkraftverk 

– Lotteriinspektionen 

– Luftfartsverket 

– Luftfartsstyrelsen 

– Luleå tekniska universitet 

– Lunds universitet 

– Läkemedelsverket 

– Läkemedelsförmånsnämnden 

– Länsrätterna 

– Länsstyrelserna 

– Lärarhögskolan i Stockholm 

M 

– Malmö högskola 

– Manillaskolan 

– Maritima muséer, statens 

– Marknadsdomstolen 

– Medlingsinstitutet 

– Meteorologiska och hydrologiska institut, Sveriges 

– Migrationsverket 

– Militärhögskolor 

– Mittuniversitetet 

– Moderna museet 

– Museer för världskultur, statens 

– Musikaliska Akademien 

– Musiksamlingar, statens 

– Myndigheten för handikappolitisk samordning 

– Myndigheten för internationella adoptionsfrågor 
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– Myndigheten för skolutveckling 

– Myndigheten för kvalificerad yrkesutbildning 

– Myndigheten för nätverk och samarbete inom högre utbildning 

– Myndigheten för Sveriges nätuniversitet 

– Myndigheten för utländska investeringar i Sverige 

– Mälardalens högskola 

N 

– Nationalmuseum 

– Nationellt centrum för flexibelt lärande 

– Naturhistoriska riksmuseet 

– Naturvårdsverket 

– Nordiska Afrikainstitutet 

– Notarienämnden 

– Nämnd för arbetstagares uppfinningar, statens 

– Nämnden för statligt stöd till trossamfund 

– Nämnden för styrelserepresentationsfrågor 

– Nämnden mot diskriminering 

– Nämnden för elektronisk förvaltning 

– Nämnden för RH anpassad utbildning 

– Nämnden för hemslöjdsfrågor 

O 

– Oljekrisnämnden 

– Ombudsmannen mot diskriminering på grund av sexuell läggning 

– Ombudsmannen mot etnisk diskriminering 

– Operahögskolan i Stockholm 

P 

– Patent- och registreringsverket 
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– Patentbesvärsrätten 

– Pensionsverk, statens 

– Personregisternämnd statens, SPAR-nämnden 

– Pliktverk, Totalförsvarets 

– Polarforskningssekretariatet 

– Post- och telestyrelsen 

– Premiepensionsmyndigheten 

– Presstödsnämnden 

R 

– Radio- och TV–verket 

– Rederinämnden 

– Regeringskansliet 

– Regeringsrätten 

– Resegarantinämnden 

– Registernämnden 

– Revisorsnämnden 

– Riksantikvarieämbetet 

– Riksarkivet 

– Riksbanken 

– Riksdagsförvaltningen 

– Riksdagens ombudsmän 

– Riksdagens revisorer 

– Riksgäldskontoret 

– Rikshemvärnsrådet 

– Rikspolisstyrelsen 

– Riksrevisionen 

– Rikstrafiken 
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– Riksutställningar, Stiftelsen 

– Riksvärderingsnämnden 

– Rymdstyrelsen 

– Rådet för Europeiska socialfonden i Sverige 

– Räddningsverk, statens 

– Rättshjälpsmyndigheten 

– Rättshjälpsnämnden 

– Rättsmedicinalverket 

S 

– Samarbetsnämnden för statsbidrag till trossamfund 

– Sameskolstyrelsen och sameskolor 

– Sametinget 

– SIS, Standardiseringen i Sverige 

– Sjöfartsverket 

– Skatterättsnämnden 

– Skatteverket 

– Skaderegleringsnämnd, statens 

– Skiljenämnden i vissa trygghetsfrågor 

– Skogsstyrelsen 

– Skogsvårdsstyrelserna 

– Skogs och lantbruksakademien 

– Skolverk, statens 

– Skolväsendets överklagandenämnd 

– Smittskyddsinstitutet 

– Socialstyrelsen 

– Specialpedagogiska institutet 

– Specialskolemyndigheten 
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– Språk- och folkminnesinstitutet 

– Sprängämnesinspektionen 

– Statistiska centralbyrån 

– Statskontoret 

– Stockholms universitet 

– Stockholms internationella miljöinstitut 

– Strålsäkerhetsmyndigheten 

– Styrelsen för ackreditering och teknisk kontroll 

– Styrelsen för internationellt utvecklingssamarbete, SIDA 

– Styrelsen för Samefonden 

– Styrelsen för psykologiskt försvar 

– Stängselnämnden 

– Svenska institutet 

– Svenska institutet för europapolitiska studier 

– Svenska ESF rådet 

– Svenska Unescorådet 

– Svenska FAO kommittén 

– Svenska Språknämnden 

– Svenska Skeppshypotekskassan 

– Svenska institutet i Alexandria 

– Sveriges författarfond 

– Säkerhetspolisen 

– Säkerhets- och integritetsskyddsnämnden 

– Södertörns högskola 

T 

– Taltidningsnämnden 

– Talboks- och punktskriftsbiblioteket 
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– Teaterhögskolan i Stockholm 

– Tingsrätterna 

– Tjänstepensions och grupplivnämnd, statens 

– Tjänsteförslagsnämnden för domstolsväsendet 

– Totalförsvarets forskningsinstitut 

– Totalförsvarets pliktverk 

– Tullverket 

– Turistdelegationen 

U 

– Umeå universitet 

– Ungdomsstyrelsen 

– Uppsala universitet 

– Utlandslönenämnd, statens 

– Utlänningsnämnden 

– Utrikesförvaltningens antagningsnämnd 

– Utrikesnämnden 

– Utsädeskontroll, statens 

V 

– Valideringsdelegationen 

– Valmyndigheten 

– Vatten- och avloppsnämnd, statens 

– Vattenöverdomstolen 

– Verket för förvaltningsutveckling 

– Verket för högskoleservice 

– Verket för innovationssystem (VINNOVA) 

– Verket för näringslivsutveckling (NUTEK) 

– Vetenskapsrådet 
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– Veterinärmedicinska anstalt, statens 

– Veterinära ansvarsnämnden 

– Väg- och transportforskningsinstitut, statens  

– Vägverket 

– Vänerskolan 

– Växjö universitet 

– Växtsortnämnd, statens 

Å 

– Åklagarmyndigheten 

– Åsbackaskolan 

Ö 

– Örebro universitet 

– Örlogsmannasällskapet 

– Östervångsskolan 

– Överbefälhavaren 

– Överklagandenämnden för högskolan 

– Överklagandenämnden för nämndemanna-uppdrag 

– Överklagandenämnden för studiestöd 

– Överklagandenämnden för totalförsvaret 

Vereinigtes Königreich 

– Cabinet Office 

– Office of the Parliamentary Counsel 

– Central Office of Information 

– Charity Commission 

– Crown Estate Commissioners (Vote Expenditure Only) 

– Crown Prosecution Service 

– Department for Business, Enterprise and Regulatory Reform 
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– Competition Commission 

– Gas and Electricity Consumers’ Council 

– Office of Manpower Economics 

– Department for Children, Schools and Families 

– Department of Communities and Local Government 

– Rent Assessment Panels 

– Department for Culture, Media and Sport 

– British Library 

– British Museum 

– Commission for Architecture and the Built Environment 

– The Gambling Commission 

– Historic Buildings and Monuments Commission for England (English Heritage) 

– Imperial War Museum 

– Museums, Libraries and Archives Council 

– National Gallery 

– National Maritime Museum 

– National Portrait Gallery 

– Natural History Museum 

– Science Museum 

– Tate Gallery 

– Victoria and Albert Museum 

– Wallace Collection 

– Department for Environment, Food and Rural Affairs 

– Agricultural Dwelling House Advisory Committees 

– Agricultural Land Tribunals 

– Agricultural Wages Board and Committees 

– Cattle Breeding Centre 
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– Countryside Agency 

– Plant Variety Rights Office 

– Royal Botanic Gardens, Kew 

– Royal Commission on Environmental Pollution 

– Department of Health 

– Dental Practice Board 

– National Health Service Strategic Health Authorities 

– NHS Trusts 

– Prescription Pricing Authority 

– Department for Innovation, Universities and Skills 

– Higher Education Funding Council for England 

– National Weights and Measures Laboratory 

– Patent Office 

– Department for International Development 

– Department of the Procurator General and Treasury Solicitor 

– Legal Secretariat to the Law Officers 

– Department for Transport 

– Maritime and Coastguard Agency 

– Ministerium für Arbeit und Renten 

– Disability Living Allowance Advisory Board 

– Independent Tribunal Service 

– Medical Boards and Examining Medical Officers (War Pensions) 

– Occupational Pensions Regulatory Authority 

– Regional Medical Service 

– Social Security Advisory Committee 

– Export Credits Guarantee Department 

– Foreign and Commonwealth Office 
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– Wilton Park Conference Centre 

– Government Actuary’s Department 

– Government Communications Headquarters 

– Home Office 

– HM Inspectorate of Constabulary 

– House of Commons 

– House of Lords 

– Ministry of Defence 

– Defence Equipment & Support 

– Meteorological Office 

– Ministry of Justice 

– Boundary Commission for England 

– Combined Tax Tribunal 

– Council on Tribunals 

– Court of Appeal – Criminal 

– Employment Appeals Tribunal 

– Employment Tribunals 

– HMCS Regions, Crown, County and Combined Courts (England and Wales) 

– Immigration Appellate Authorities 

– Immigration Adjudicators 

– Immigration Appeals Tribunal 

– Lands Tribunal 

– Law Commission 

– Legal Aid Fund (England and Wales) 

– Office of the Social Security Commissioners 

– Parole Board and Local Review Committees 

– Pensions Appeal Tribunals 
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– Public Trust Office 

– Supreme Court Group (England and Wales) 

– Transport Tribunal 

– The National Archives 

– National Audit Office 

– National Savings and Investments 

– National School of Government 

– Northern Ireland Assembly Commission 

– Northern Ireland Court Service 

– Coroners Courts 

– County Courts 

– Court of Appeal and High Court of Justice in Northern Ireland 

– Crown Court 

– Enforcement of Judgements Office 

– Legal Aid Fund 

– Magistrates’ Courts 

– Pensions Appeals Tribunals 

– Northern Ireland, Department for Employment and Learning 

– Northern Ireland, Department for Regional Development 

– Northern Ireland, Department for Social Development 

– Northern Ireland, Department of Agriculture and Rural Development 

– Northern Ireland, Department of Culture, Arts and Leisure 

– Northern Ireland, Department of Education 

– Northern Ireland, Department of Enterprise, Trade and Investment 

– Northern Ireland, Department of the Environment 

– Northern Ireland, Department of Finance and Personnel 

– Northern Ireland, Department of Health, Social Services and Public Safety 
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– Amt des Ersten Ministers und des stellvertretenden Ersten Ministers, Nordirland 

– Northern Ireland Office 

– Crown Solicitor’s Office 

– Department of the Director of Public Prosecutions for Northern Ireland 

– Forensic Science Laboratory of Northern Ireland 

– Office of the Chief Electoral Officer for Northern Ireland 

– Police Service of Northern Ireland 

– Probation Board for Northern Ireland 

– State Pathologist Service 

– Office of Fair Trading 

– Office for National Statistics 

– National Health Service Central Register 

– Office of the Parliamentary Commissioner for Administration and Health Service 
Commissioners 

– Paymaster General’s Office 

– Postal Business of the Post Office 

– Privy Council Office 

– Public Record Office 

– HM Revenue and Customs 

– The Revenue and Customs Prosecutions Office 

– Royal Hospital, Chelsea 

– Royal Mint 

– Rural Payments Agency 

– Scotland, Auditor-General 

– Scotland, Crown Office and Procurator Fiscal Service 

– Scotland, General Register Office 

– Scotland, Queen’s and Lord Treasurer’s Remembrancer 

– Scotland, Registers of Scotland 
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– The Scotland Office 

– The Scottish Ministers 

– Architecture and Design Scotland 

– Crofters Commission 

– Deer Commission for Scotland 

– Lands Tribunal for Scotland 

– National Galleries of Scotland 

– National Library of Scotland 

– National Museums of Scotland 

– Royal Botanic Garden, Edinburgh 

– Royal Commission on the Ancient and Historical Monuments of Scotland 

– Scottish Further and Higher Education Funding Council 

– Scottish Law Commission 

– Community Health Partnerships 

– Special Health Boards 

– Health Boards 

– The Office of the Accountant of Court 

– High Court of Justiciary 

– Court of Session 

– HM Inspectorate of Constabulary 

– Parole Board for Scotland 

– Pensions Appeal Tribunals 

– Scottish Land Court 

– Sheriff Courts 

– Scottish Police Services Authority 

– Office of the Social Security Commissioners 

– The Private Rented Housing Panel and Private Rented Housing Committees 
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– Keeper of the Records of Scotland 

– The Scottish Parliamentary Body Corporate 

– HM Treasury 

– Office of Government Commerce 

– United Kingdom Debt Management Office 

– The Wales Office (Office of the Secretary of State for Wales) 

– The Welsh Ministers 

– Higher Education Funding Council for Wales 

– Local Government Boundary Commission for Wales 

– The Royal Commission on the Ancient and Historical Monuments of Wales 

– Valuation Tribunals (Wales) 

– Welsh National Health Service Trusts and Local Health Boards 

– Welsh Rent Assessment Panels 
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ANHANG II 
VERZEICHNIS DER TÄTIGKEITEN NACH ARTIKEL 2 ABSATZ 8 BUCHSTABE a 

Bei unterschiedlichen Auslegungen zwischen CPV und NACE gilt die CPV-Nomenklatur. 

NACE Rev. 1 (1) 

ABSCHNITT F BAUGEWERBE 

Abtei-
lung 

Grup-
pe 

Klas-
se 

Gegenstand Bemerkungen 

CPV-
Referenz
nummer

45     Baugewerbe Diese Abteilung umfasst: 

– Neubau, Renovierung und gewöhnliche 
Instandsetzung 

45000000

  45.1   Vorbereiten-
de Baustel-
lenarbeiten 

  45100000

    45.11 Abbruch von 
Gebäuden, 
Erdbewe-
gungsarbei-
ten 

 

Diese Klasse umfasst: 

– Abbruch von Gebäuden und anderen 
Bauwerken 

– Aufräumen von Baustellen 

– Erdbewegungen: Ausschachtung, 
Erdauffüllung, Einebnung und Planierung von 
Baugelände, Grabenaushub, Felsabbau, 
Sprengen usw. 

– Erschließung von Lagerstätten 

– Auffahren von Grubenbauen, Abräumen des 
Deckgebirges und andere Aus- und 
Vorrichtungsarbeiten 

Diese Klasse umfasst ferner: 

– Baustellenentwässerung 

– Entwässerung von land- und 
forstwirtschaftlichen Flächen 

45110000

    45.12 Test- und 
Suchbohrung 

Diese Klasse umfasst: 

– Test-, Such- und Kernbohrung für bauliche, 
geophysikalische, geologische oder ähnliche 

45120000

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:2004L0018:20100101:EN:HTML#E0029#E0029
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Zwecke. 

Diese Klasse umfasst nicht: 

– Erdöl- und Erdgasbohrungen zu 
Förderzwecken (s. 11.20) 

– Brunnenbau (s. 45.25) 

– Schachtbau (s. 45.25) 

– Exploration von Erdöl- und Erdgasfeldern, 
geophysikalische, geologische und seismische 
Messungen (s. 74.20) 

  45.2   Hoch- und 
Tiefbau  

  45200000

    45.21 Hochbau, 
Brücken- 
und 
Tunnelbau 
u. Ä. 

Diese Klasse umfasst: 

– Errichtung von Gebäuden aller Art, 
Errichtung von Brücken, Tunneln u. Ä. 

– Brücken (einschließlich für Hochstraßen), 
Viadukte, Tunnel und Unterführungen 

– Rohrfernleitungen, Fernmelde- und 
Energieübertragungsleitungen 

– städtische Rohrleitungs- und Kabelnetze 

– dazugehörige Arbeiten 

– Herstellung von Fertigteilbauten aus Beton 
auf der Baustelle 

Diese Klasse umfasst nicht: 

– Erbringung von Dienstleistungen bei der 
Erdöl- und Erdgasförderung (s. 11.20) 

– Errichtung vollständiger Fertigteilbauten aus 
selbst gefertigten Teilen, soweit nicht aus 
Beton (s. Abteilungen 20, 26 und 28) 

– Bau von Sportplätzen, Stadien, 
Schwimmbädern, Sporthallen und anderen 
Sportanlagen (ohne Gebäude) (s. 45.23) 

– Bauinstallation (s. 45.3) 

45210000

außer: 

-
45213316

45220000

45231000

45232000
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– sonstiges Baugewerbe (s. 45.4) 

– Tätigkeiten von Architektur- und 
Ingenieurbüros (s. 74.20) 

– Projektleitung (s. 74.20) 

    45.22 Dachdeckere
i, 
Abdichtung 
und 
Zimmerei 

Diese Klasse umfasst: 

– Errichtung von Dächern 

– Dachdeckung 

– Abdichtung gegen Wasser und Feuchtigkeit 

45261000

    45.23 Straßenbau 
und 
Eisenbahnob
erbau 

Diese Klasse umfasst: 

– Bau von Autobahnen, Straßen und Wegen 

– Bau von Bahnverkehrsstrecken 

– Bau von Rollbahnen 

– Bau von Sportplätzen, Stadien, 
Schwimmbädern, Tennis- und Golfplätzen 
(ohne Gebäude) 

– Markierung von Fahrbahnen und 
Parkplätzen 

Diese Klasse umfasst nicht: 

– Vorbereitende Erdbewegungen (s. 45.11) 

45212212 
und 
DA03 

45230000

außer: 

-
45231000

-
45232000

-
45234115

    45.24 Wasserbau Diese Klasse umfasst: 

– Bau von: 

– Wasserstraßen, Häfen (einschließlich 
Jachthäfen), Flussbauten, Schleusen usw. 

– Talsperren und Deichen 

– Nassbaggerei 

– Unterwasserarbeiten 

45240000

    45.25 Spezialbau 
und 
sonstiger 

Diese Klasse umfasst: 

– spezielle Tätigkeiten im Hoch- und Tiefbau, 
die besondere Fachkenntnisse bzw. 

45250000

45262000
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Tiefbau Ausrüstungen erfordern 

– Herstellen von Fundamenten einschließlich 
Pfahlgründung 

– Brunnen- und Schachtbau 

– Montage von fremdbezogenen 
Stahlelementen 

– Eisenbiegerei 

– Mauer- und Pflasterarbeiten 

– Auf- und Abbau von Gerüsten und 
beweglichen Arbeitsbühnen einschließlich 
deren Vermietung 

– Schornstein-, Feuerungs- und 
Industrieofenbau 

Diese Klasse umfasst nicht: 

– Vermietung von Gerüsten ohne Auf- und 
Abbau (s. 71.32) 

  45.3   Bauinstal-
lation 

  45300000

    45.31 Elektroin-
stallation 

Diese Klasse umfasst: 

Installation oder Einbau von: 

– elektrischen Leitungen und Armaturen 

– Kommunikationssystemen 

– Elektroheizungen 

– Rundfunk- und Fernsehantennen (für 
Wohngebäude) 

– Feuermeldeanlagen 

– Einbruchsicherungen 

– Aufzügen und Rolltreppen 

– Blitzableitern usw. in Gebäuden und anderen 
Bauwerken 

45213316

45310000

außer: 

-
45316000
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    45.32 Dämmung 
gegen Kälte, 
Wärme, 
Schall und 
Erschütte-
rung 

Diese Klasse umfasst: 

– Dämmung gegen Kälte, Wärme, Schall und 
Erschütterung in Gebäuden und anderen 
Bauwerken 

Diese Klasse umfasst nicht: 

– Abdichtung gegen Wasser und Feuchtigkeit 
(s. 45.22) 

45320000

    45.33 Klempnerei, 
Gas-, 
Wasser-, 
Heizungs- 
und 
Lüftungs-
installation 

Diese Klasse umfasst: 

– Installation oder Einbau von: 

– Sanitäranlagen sowie Ausführung von 
Klempnerarbeiten 

– Gasarmaturen 

– Geräten und Leitungen für Heizungs-, 
Lüftungs-, Kühl- und Klimaanlagen 

– Sprinkleranlagen 

Diese Klasse umfasst nicht: 

– Installation von Elektroheizungen (s. 45.31 ) 

45330000

    45.34 Sonstige 
Bauinstal-
lation 

Diese Klasse umfasst: 

– Installation von Beleuchtungs- und 
Signalanlagen für Straßen, Eisenbahnen, 
Flughäfen und Häfen 

– Installation von Ausrüstungen und 
Befestigungselementen a.n.g. in Gebäuden und 
anderen Bauwerken 

45234115

45316000

45340000

  45.4   Sonstiger 
Ausbau 

  45400000

    45.41 Anbringen 
von 
Stuckaturen, 
Gipserei und 
Verputzerei 

Diese Klasse umfasst: 

- Stuck-, Gips- und Verputzarbeiten 
einschließlich damit verbundener 
Lattenschalung in und an Gebäuden und 
anderen Bauwerken 

45410000

    45.42 Bautischlerei Diese Klasse umfasst: 45420000
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und 
-schlosserei - Einbau von fremdbezogenen Türen, Toren, 

Fenstern, Rahmen und Zargen, Einbauküchen, 
Treppen, Ladeneinrichtungen u. Ä. aus Holz 
oder anderem Material 

– Einbau von Decken, Wandvertäfelungen, 
beweglichen Trennwänden u. ä. 
Innenausbauarbeiten 

Diese Klasse umfasst nicht: 

– Verlegen von Parkett- und anderen 
Holzböden (s. 45.43) 

    45.43 Fußboden-, 
Fliesen- und 
Plattenlege-
rei, Raum-
ausstattung 

Diese Klasse umfasst: 

– Verlegen von:  

–  

– Fußboden- und Wandfliesen oder -platten 
aus Keramik, Beton oder Stein, 

– Parkett- und anderen Holzböden, Teppichen 
und Bodenbelägen aus Linoleum, 

– auch aus Kautschuk oder Kunststoff 

– Terrazzo-, Marmor-, Granit- oder Schiefer-
Boden- oder Wandbelägen, 

– Tapeten 

45430000

    45.44 Maler- und 
Glasergewer
be 

Diese Klasse umfasst: 

- Innen- und Außenanstrich von Gebäuden 

– Anstrich von Hoch- und Tiefbauten, 

– Ausführung von Glaserarbeiten 
einschließlich Einbau von Glasverkleidungen, 
Spiegeln usw. 

Diese Klasse umfasst nicht: 

– Fenstereinbau (s. 45.42) 

45440000

    45.45 Sonstiger 
Ausbau 
a.n.g. 

Diese Klasse umfasst: 

– Einbau von Swimmingpools 

45212212 
und 
DA04 
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– Fassadenreinigung 

– Sonstige Baufertigstellung und 
Ausbauarbeiten a.n.g. 

Diese Klasse umfasst nicht: 

– Innenreinigung von Gebäuden und anderen 
Bauwerken (s. 74.70) 

45450000

  45.5   Vermietung 
von Bau-
maschinen 
und -geräten 
mit 
Bedienungs-
personal 

  45500000

    45.50 Vermietung 
von Bau-
maschinen 
und -geräten 
mit 
Bedienungs-
personal 

Diese Klasse umfasst nicht: 

– Vermietung von Baumaschinen und -geräten 
ohne Bedienungspersonal (s. 71.32) 

45500000

(1) Verordnung (EWG) Nr. 3037/90 des Rates vom 9. Oktober 1990 betreffend die statistische 
Systematik der Wirtschaftszweige in der Europäischen Gemeinschaft (ABl. L 293 vom 
24.10.1990, S. 1). Zuletzt geändert durch die Verordnung (EWG) Nr. 761/93 der Kommission 
(ABl. L 83 vom 3.4.1993, S. 1). 
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ANHANG III 
VERZEICHNIS DER PRODUKTE NACH ARTIKEL 4 BUCHSTABE b 

BETREFFEND AUFTRÄGE VON ÖFFENTLICHEN AUFTRAGGEBERN, DIE IM 
BEREICH DER VERTEIDIGUNG VERGEBEN WERDEN 

Maßgebend für die Zwecke dieser Richtlinie ist allein der Wortlaut von Anhang 1 Nummer 3 
des Beschaffungsübereinkommens, auf den sich das folgende indikative Produktverzeichnis 
stützt: 

Kapitel 25: Salz, Schwefel, Steine und Erden, Gips, Kalk und Zement 

Kapitel 26: Metallurgische Erze sowie Schlacken und Aschen 

Kapitel 27: Mineralische Brennstoffe, Mineralöle und Erzeugnisse ihrer Destillation; bituminöse 
Stoffe, Mineralwachse 

ausgenommen: 

ex 27.10: Spezialtreibstoffe 

Kapitel 28: he chemische Erzeugnisse, organische oder anorganische Verbindungen von Edelmetallen, 
Elementen, Metallen der seltenen Erden und Isotopen 

ausgenommen: 

ex 28.09: Sprengstoffe 

ex 28.13: Sprengstoffe 

ex 28.14: Tränengas 

ex 28.28: Sprengstoffe 

ex 28.32: Sprengstoffe 

ex 28.39: Sprengstoffe 

ex 28.50: toxikologische Erzeugnisse 

ex 28.51: toxikologische Erzeugnisse 

ex 28.54: Sprengstoffe 

Kapitel 29: organische chemische Erzeugnisse 

ausgenommen: 

ex 29.03: Sprengstoffe 

ex 29.04: Sprengstoffe 
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ex 29.07: Sprengstoffe 

ex 29.08: Sprengstoffe 

ex 29.11: Sprengstoffe 

ex 29.12: Sprengstoffe 

ex 29.13: toxikologische Erzeugnisse 

ex 29.14: toxikologische Erzeugnisse 

ex 29.15: toxikologische Erzeugnisse 

ex 29.21: toxikologische Erzeugnisse 

ex 29.22: toxikologische Erzeugnisse 

ex 29.23: toxikologische Erzeugnisse 

ex 29.26: Sprengstoffe 

ex 29.27: toxikologische Erzeugnisse 

ex 29.29: Sprengstoffe 

Kapitel 30: pharmazeutische Erzeugnisse 

Kapitel 31: Düngemittel 

Kapitel 32: Gerb- und Farbstoffauszüge, Tannine und ihre Derivate, Farbstoffe, Farben, 
Anstrichfarben, Lacke und Färbemittel, Kitte, Tinten 

Kapitel 33: ätherische Öle und Resinoide, zubereitete Riech-, Körperpflege- und Schönheitsmittel 

Kapitel 34: Seifen, organische grenzflächenaktive Stoffe, zubereitete Waschmittel und 
Waschhilfsmittel, zubereitete Schmiermittel, künstliche Wachse, zubereitete Wachse, 
Schuhcreme, Scheuerpulver und dergleichen, Kerzen und ähnliche Erzeugnisse, 
Modelliermassen und „Dentalwachs“ 

Kapitel 35: Eiweißstoffe, Klebstoffe, Enzyme 

Kapitel 37: Erzeugnisse zu fotografischen und kinematografischen Zwecken 

Kapitel 38: verschiedene Erzeugnisse der chemischen Industrie 

ausgenommen: 

ex 38.19: toxikologische Erzeugnisse 
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Kapitel 39: Kunststoffe, Zelluloseäther und –ester, künstliche Resinoide und Waren daraus 

ausgenommen: 

ex 39.03: Sprengstoffe 

Kapitel 40: Kautschuk (Naturkautschuk, synthetischer Kautschuk und Faktis) und Kautschukwaren 

ausgenommen: 

ex 40.11: kugelsichere Reifen 

Kapitel 41: Häute und Felle (andere als Pelzfelle) und Leder 

Kapitel 42: Lederwaren, Sattlerwaren, Reiseartikel, Handtaschen und ähnliche Behältnisse, Waren aus 
Därmen 

Kapitel 43: Pelzfelle und künstliches Pelzwerk; Waren daraus 

Kapitel 44: Holz, Holzkohle und Holzwaren 

Kapitel 45: Kork und Korkwaren 

Kapitel 46: Flechtwaren und Korbmacherwaren 

Kapitel 47: Ausgangsstoffe für die Papierherstellung 

Kapitel 48: Papier und Pappe, Waren aus Papierhalbstoff, Papier und Pappe 

Kapitel 49: Waren des Buchhandels und Erzeugnisse des grafischen Gewerbes 

Kapitel 65: Kopfbedeckungen und Teile davon 

Kapitel 66: Regenschirme, Sonnenschirme, Gehstöcke, Peitschen, Reitpeitschen und Teile davon 

Kapitel 67: zugerichtete Federn und Daunen und Waren aus Federn oder Daunen, künstliche Blumen, 
Waren aus Menschenhaaren 

Kapitel 68: Waren aus Steinen, Gips, Zement, Asbest, Glimmer oder ähnlichen Stoffen 

Kapitel 69: keramische Waren 

Kapitel 70: Glas und Glaswaren 

Kapitel 71: echte Perlen, Edelsteine, Schmucksteine und dergleichen, Edelmetalle, 
Edelmetallplattierungen, Waren daraus, Phantasieschmuck 
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Kapitel 73: Eisen und Stahl und Waren daraus 

Kapitel 74: Kupfer und Waren daraus 

Kapitel 75: Nickel und Waren daraus 

Kapitel 76: Aluminium und Waren daraus 

Kapitel 77: Magnesium und Beryllium und Waren daraus 

Kapitel 78: Blei und Waren daraus 

Kapitel 79: Zink und Waren daraus 

Kapitel 80: Zinn und Waren daraus 

Kapitel 81: andere unedle Metalle und Waren daraus 

Kapitel 82: Werkzeuge, Messerschmiedewaren und Essbestecke aus unedlen Metallen 

ausgenommen: 

ex 82.05: Werkzeuge 

ex 82.07: Werkzeugteile 

Kapitel 83: verschiedene Waren aus unedlen Metallen 

Kapitel 84: Kessel, Maschinen, Apparate und mechanische Geräte und Teile davon 

ausgenommen: 

ex 84.06: Motoren 

ex 84.08: andere Triebwerke 

ex 84.45: Maschinen 

ex 84.53: automatische Datenverarbeitungsmaschinen 

ex 84.55: Teile für Maschinen der Tarif-Nr. 84.53 

ex 84.59: Kernreaktoren 

Kapitel 85: elektrische Maschinen, Apparate und Geräte und Teile davon 

ausgenommen: 
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ex 85.13: Telekommunikationsausrüstung 

ex 85.15: ex 85.15: Sendegeräte 

Kapitel 86: Schienenfahrzeuge, ortsfestes Gleismaterial, nicht elektrische mechanische 
Signalvorrichtungen für Verkehrswege 

ausgenommen: 

ex 86.02: gepanzerte Lokomotiven, elektrisch 

ex 86.03: andere gepanzerte Lokomotiven 

ex 86.05: gepanzerte Wagen 

ex 86.06: Werkstattwagen 

ex 86.07: Wagen 

Kapitel 87: Zugmaschinen, Kraftwagen, Krafträder, Fahrräder und andere nicht schienengebundene 
Landfahrzeuge 

ausgenommen: 

ex 87.08: Panzer und andere gepanzerte Fahrzeuge 

ex 87.01: Zugmaschinen 

ex 87.02: Militärfahrzeuge 

ex 87.03: Abschleppwagen 

ex 87.09: Krafträder 

ex 87.14: Anhänger 

Kapitel 89: Wasserfahrzeuge und schwimmende Vorrichtungen 

ausgenommen: 

ex 89.01A: Kriegsschiffe 

Kapitel 90: optische, fotografische und kinematografische Instrumente, Apparate und Geräte, Mess-, 
Prüf- und Präzisionsinstrumente, -apparate und -geräte, medizinische und chirurgische 
Instrumente, -apparate und -geräte 

ausgenommen: 

ex 90.05: Ferngläser 

ex 90.13: verschiedene Instrumente, Laser 
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ex 90.14: Entfernungsmesser 

ex 90.28: elektrische oder elektronische Messinstrumente 

ex 90.11: Mikroskope 

ex 90.17: medizinische Instrumente 

ex 90.18: Apparate und Geräte für Mechanotherapie 

ex 90.19: orthopädische Apparate 

ex 90.20: Röntgenapparate und –geräte 

Kapitel 91: Uhrmacherwaren 

Kapitel 92: Musikinstrumente, Tonaufnahme- oder Tonwiedergabegeräte, Bild- und 
Tonaufzeichnungsgeräte oder Bild- und Tonwiedergabegeräte für das Fernsehen, Teile 
und Zubehör für diese Instrumente und Geräte 

Kapitel 94: Möbel, medizinisch-chirurgische Möbel, Bettausstattungen und ähnliche Waren 

ausgenommen: 

ex 94.01A: Sitze für Luftfahrzeuge 

Kapitel 95: bearbeitete Schnitz- und Formstoffe, Waren aus Schnitz- und Formstoffen 

Kapitel 96: Besen, Bürsten, Pinsel, Puderquasten und Siebwaren 

Kapitel 98: verschiedene Waren 
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ANHANG IV 
ANFORDERUNGEN AN VORRICHTUNGEN FÜR DIE ELEKTRONISCHE 
ENTGEGENNAHME VON ANGEBOTEN, TEILNAHMEANTRÄGEN ODER 

PLÄNEN UND ENTWÜRFEN FÜR WETTBEWERBE 

Die Geräte für die elektronische Entgegennahme von Angeboten, Teilnahmeanträgen oder 
Pläne und Entwürfen für Wettbewerbe müssen mittels geeigneter technischer Mittel und 
entsprechender Verfahren gewährleisten, dass 

(a) die Uhrzeit und der Tag des Eingangs der Angebote, der Anträge auf Teilnahme und 
der Pläne und Entwürfe genau bestimmt werden können; 

(b) es als sicher gelten kann, dass niemand vor den festgesetzten Terminen Zugang zu 
den gemäß den vorliegenden Anforderungen übermittelten Daten haben kann; 

(c) es bei einem Verstoß gegen dieses Zugangsverbot als sicher gelten kann, dass der 
Verstoß sich eindeutig aufdecken lässt, 

(d) die Zeitpunkte der Öffnung der eingegangenen Daten ausschließlich von den 
ermächtigten Personen festgelegt oder geändert werden können; 

(e) in den verschiedenen Phasen des Vergabeverfahrens bzw. des Wettbewerbs der 
Zugang zu allen vorgelegten Daten – bzw. zu einem Teil dieser Daten – nur möglich 
ist, wenn die ermächtigten Personen gleichzeitig tätig werden; 

(f) der Zugang zu den übermittelten Daten bei gleichzeitigem Tätigwerden der 
ermächtigten Personen erst nach dem festgesetzten Zeitpunkt möglich ist; 

(g) die eingegangenen und gemäß den vorliegenden Anforderungen geöffneten Angaben 
ausschließlich den zur Kenntnisnahme ermächtigten Personen zugänglich bleiben 
und 

(h) die Authentifizierung der Angebote den in diesem Anhang aufgeführten 
Anforderungen entspricht. 
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ANHANG V 
VERZEICHNIS DER INTERNATIONALEN ÜBEREINKOMMEN NACH 

ARTIKEL 23 

Übereinkommen mit folgenden Ländern oder Ländergruppen: 

– Albanien (ABl. L 107 vom 28.4.2009) 

– Ehemalige jugoslawische Republik Mazedonien (ABl. L 87 vom 20.3.2004) 

– CARIFOUM (ABl. L 289 vom 30.10.2008) 

– Chile (ABl. L 352 vom 30.12.2002) 

– Kroatien (ABl. L 26 vom 28.1.2005) 

– Mexiko (ABl. L 276 vom 28.10.2000, L 157 vom 30.6.2000) 

– Montenegro (ABl. L 345 vom 28.12.2007) 

– Südkorea (ABl. L 127 vom 14.5.2011) 

– Schweiz (ABl. L 300 vom 31.12.1972) 
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ANHANG VI 
IN BEKANNTMACHUNGEN AUFZUFÜHRENDE ANGABEN 

TEIL A 
IN BEKANNTMACHUNGEN ÜBER DIE VERÖFFENTLICHUNG VON 

VORINFORMATIONEN IN EINEM BESCHAFFERPROFIL AUFZUFÜHRENDE 
ANGABEN 

(siehe Artikel 46 Absatz 1) 

1. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse des öffentlichen Auftraggebers und, falls abweichend, der Dienststelle, bei 
der weitere Informationen erhältlich sind. 

2. Art und Haupttätigkeit des öffentlichen Auftraggebers. 

3. Gegebenenfalls Hinweis darauf, dass es sich bei dem öffentlichen Auftraggeber um 
eine zentrale Beschaffungsstelle handelt oder dass eine andere Form gemeinsamer 
Beschaffung vorgesehen ist. 

4. Referenznummer(n) der CPV-Nomenklatur. 

5. Internet-Adresse (URL) des „Beschafferprofils“. 

6. Datum der Absendung der Bekanntmachung der Vorinformation im Beschafferprofil. 

TEIL B 
IN DER VORINFORMATION AUFZUFÜHRENDE ANGABEN 

(siehe Artikel 46) 

I. OBLIGATORISCHE ANGABEN 

1. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse des öffentlichen Auftraggebers und, falls abweichend, der Dienststelle, bei 
der weitere Informationen erhältlich sind. 

2. E-Mail- oder Internet-Adresse, über die die Spezifikationen und ergänzenden 
Unterlagen unentgeltlich, uneingeschränkt, vollständig und unmittelbar abgerufen 
werden können. 

3. Art und Haupttätigkeit des öffentlichen Auftraggebers. 

4. Gegebenenfalls Hinweis darauf, dass es sich bei dem öffentlichen Auftraggeber um 
eine zentrale Beschaffungsstelle handelt oder dass eine andere Form gemeinsamer 
Beschaffung vorgesehen ist. 

5. Referenznummer(n) der CPV-Nomenklatur; bei Unterteilung des Auftrags in 
mehrere Lose sind diese Informationen für jedes Los anzugeben. 

6. NUTS-Code für den Haupterfüllungsort der Bauarbeiten bei Bauaufträgen bzw. 
NUTS-Code für den Haupterfüllungsort für Lieferungen und Leistungen bei Liefer- 
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und Dienstleistungsaufträgen; bei Unterteilung des Auftrags in mehrere Lose sind 
diese Informationen für jedes Los anzugeben.  

7. Kurzbeschreibung der Beschaffung: Art und Umfang der Bauarbeiten, Art und 
Menge bzw. Wert der Lieferungen, Art und Umfang der Dienstleistungen. 

8. Wenn die Bekanntmachung nicht als Aufruf zum Wettbewerb dient, 
voraussichtlicher Zeitpunkt der Veröffentlichung der Auftragsbekanntmachung für 
den (die) in der Vorinformation genannten Auftrag (Aufträge). 

9. Tag der Absendung der Bekanntmachung. 

10. Sonstige einschlägige Auskünfte. 

11. Hinweis darauf, ob der Auftrag unter das Beschaffungsübereinkommen fällt oder 
nicht. 

II. ZU ERTEILENDE ZUSÄTZLICHE AUSKÜNFTE, WENN DIE BEKANNTMACHUNG 
ALS AUFRUF ZUM WETTBEWERB DIENT (ARTIKEL 46 ABSATZ 2) 

1. Hinweis darauf, dass interessierte Wirtschaftsteilnehmer dem öffentlichen 
Auftraggeber ihr Interesse an dem Auftrag (den Aufträgen) bekunden sollten. 

2. Art des Vergabeverfahrens (nichtoffenes Verfahren oder Verhandlungsverfahren, 
dynamisches Beschaffungssystem, wettbewerblicher Dialog oder 
Innovationspartnerschaft). 

3. Gegebenenfalls Angaben, ob 

(a) eine Rahmenvereinbarung geschlossen wird; 

(b) ein dynamisches Beschaffungssystem zum Einsatz kommt. 

4. Soweit bereits bekannt, Zeitrahmen für die Bereitstellung der Waren bzw. die 
Ausführung der Bauarbeiten oder Dienstleistungen und, soweit möglich, Laufzeit des 
Auftrags. 

5. Soweit bereits bekannt, Teilnahmebedingungen, einschließlich 

(a) gegebenenfalls der Angabe, ob es sich um einen öffentlichen Auftrag handelt, 
der geschützten Werkstätten vorbehalten ist, oder bei der die Ausführung nur 
im Rahmen von Programmen für geschützte Beschäftigungsverhältnisse 
erfolgen darf; 

(b) gegebenenfalls der Angabe, ob die Erbringung der Dienstleistung aufgrund von 
Rechts- und Verwaltungsvorschriften einem besonderen Berufsstand 
vorbehalten ist; 

(c) einer Kurzbeschreibung der Auswahlkriterien. 

6. Soweit bereits bekannt, Kurzbeschreibung der Zuschlagskriterien: „niedrigster Preis“ 
bzw. „wirtschaftlich günstigstes Angebot“. 
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7. Soweit bereits bekannt, geschätzter Gesamtwert des (der) Auftrags (Aufträge); bei 
Unterteilung des Auftrags in mehrere Lose sind diese Informationen für jedes Los 
anzugeben. 

8. Fristen für den Eingang der Interessenbekundungen. 

9. Anschrift, an die die Interessenbekundungen zu richten sind. 

10. Sprache oder Sprachen, in denen die Bewerbungen bzw. Angebote abzugeben sind. 

11. Gegebenenfalls Angaben, ob 

(a) eine elektronische Einreichung der Angebote oder Anträge auf Teilnahme 
gefordert bzw. akzeptiert wird; 

(b) Aufträge elektronisch erteilt werden; 

(c) die Rechnungstellung elektronisch erfolgt; 

(d) die Zahlung elektronisch erfolgt. 

12. Angaben darüber, ob der Auftrag mit einem aus Mitteln der Europäischen Union 
finanzierten Vorhaben bzw. Programm im Zusammenhang steht. 

13. Name und Anschrift der Aufsichtsstelle und der für Nachprüfungen und 
gegebenenfalls für Mediationsverfahren zuständigen Stelle; genaue Angaben zu den 
Fristen für Nachprüfungsverfahren oder erforderlichenfalls Name, Anschrift, 
Telefonnummer, Faxnummer und E-Mail-Adresse der Stelle, bei dem diese 
Informationen erhältlich sind. 

TEIL C 
IN DER AUFTRAGSBEKANNTMACHUNG AUFZUFÜHRENDE ANGABEN  

(siehe Artikel 47) 

1. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse des öffentlichen Auftraggebers und, falls abweichend, der Dienststelle, bei 
der weitere Informationen erhältlich sind. 

2. E-Mail- oder Internet-Adresse, über die die Spezifikationen und ergänzenden 
Unterlagen unentgeltlich, uneingeschränkt, vollständig und unmittelbar abgerufen 
werden können. 

3. Art und Haupttätigkeit des öffentlichen Auftraggebers. 

4. Gegebenenfalls Hinweis darauf, dass es sich bei dem öffentlichen Auftraggeber um 
eine zentrale Beschaffungsstelle handelt oder dass eine andere Form gemeinsamer 
Beschaffung vorgesehen ist. 

5. Referenznummer(n) der CPV-Nomenklatur, bei Unterteilung des Auftrags in 
mehrere Lose sind diese Informationen für jedes Los anzugeben. 
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6. NUTS-Code für den Haupterfüllungsort der Bauarbeiten bei Bauaufträgen bzw. 
NUTS-Code für den Haupterfüllungsort für Lieferungen und Leistungen bei Liefer- 
und Dienstleistungsaufträgen, bei Unterteilung des Auftrags in mehrere Lose sind 
diese Informationen für jedes Los anzugeben. 

7. Beschreibung der Beschaffung: Art und Umfang der Bauarbeiten, Art und Menge 
bzw. Wert der Lieferungen, Art und Umfang der Dienstleistungen. bei Unterteilung 
des Auftrags in mehrere Lose sind diese Informationen für jedes Los anzugeben; 
gegebenenfalls Beschreibung etwaiger Optionen. 

8. Veranschlagter Gesamtwert des Auftrags (der Aufträge); bei Unterteilung des 
Auftrags in mehrere Lose sind diese Informationen für jedes Los anzugeben. 

9. Zulässigkeit oder Verbot von Änderungsvorschlägen. 

10. Zeitrahmen für die Bereitstellung bzw. Ausführung der Lieferungen, Bauarbeiten 
oder Dienstleistungen und, soweit möglich, Laufzeit des Auftrags. 

(a) Bei Rahmenvereinbarungen Angabe der vorgesehenen Laufzeit der 
Vereinbarung, gegebenenfalls unter Angabe der Gründe für eine etwaige 
Laufzeit von mehr als vier Jahren. Soweit möglich, Angabe des Werts und der 
Häufigkeit der zu vergebenden Aufträge sowie gegebenenfalls vorgeschlagene 
Höchstzahl der teilnehmenden Wirtschaftsteilnehmer. 

(b) Bei einem dynamischen Beschaffungssystem Angabe der vorgesehenen Dauer 
des Bestehens des Systems. Soweit möglich, Angabe des Werts und der 
Häufigkeit der zu vergebenden Aufträge. 

11. Teilnahmebedingungen, darunter 

(a) gegebenenfalls Angabe, ob es sich um einen öffentlichen Auftrag handelt, der 
geschützten Werkstätten vorbehalten ist, oder bei der die Ausführung nur im 
Rahmen von Programmen für geschützte Beschäftigungsverhältnisse erfolgen 
darf; 

(b) gegebenenfalls Angabe darüber, ob die Erbringung der Dienstleistung aufgrund 
von Rechts- und Verwaltungsvorschriften einem besonderen Berufsstand 
vorbehalten ist; Hinweis auf die entsprechende Rechts- oder 
Verwaltungsvorschrift; 

(c) Liste und Kurzbeschreibung der die persönliche Lage der 
Wirtschaftsteilnehmer betreffenden Kriterien, die zu ihrem Ausschluss führen 
können, sowie der Auswahlkriterien; etwaige einzuhaltende Mindeststandards; 
Angabe der Informationserfordernisse (Eigenerklärungen, Unterlagen). 

12. Art des Vergabeverfahrens; gegebenenfalls Rechtfertigungsgründe für ein 
beschleunigtes Verfahren (für offene, nichtoffene und Verhandlungsverfahren). 

13. Gegebenenfalls Angabe, ob 

(a) eine Rahmenvereinbarung geschlossen wird;  
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(b) ein dynamisches Beschaffungssystem zum Einsatz kommt;  

(c) eine elektronische Auktion stattfindet (bei offenen, nicht offenen oder 
Verhandlungsverfahren). 

14. Falls der Auftrag in mehrere Lose unterteilt ist, Angabe, ob die Möglichkeit besteht, 
Angebote für eines, mehrere oder alle Lose einzureichen; Angabe einer etwaigen 
Begrenzung der Zahl der Lose, die an einen Bieter vergeben werden können. Wird 
ein Auftrag nicht in Lose aufgeteilt, Angabe der Gründe hierfür. 

15. Für nichtoffene Verfahren, Verhandlungsverfahren, den wettbewerblichen Dialog 
oder Innovationspartnerschaften, falls von der Möglichkeit Gebrauch gemacht wird, 
die Anzahl der Bewerber, die zur Abgabe eines Angebots, zu Verhandlungen oder 
zum Dialog aufgefordert werden sollen, zu verringern: Mindestanzahl und 
gegebenenfalls auch Höchstanzahl der Bewerber und objektive Kriterien für die 
Auswahl der jeweiligen Bewerber. 

16. Beim einem Verhandlungsverfahren, einem wettbewerblichen Dialog oder einer 
Innovationspartnerschaft gegebenenfalls Angabe, dass das Verfahren in aufeinander 
folgenden Etappen abgewickelt wird, um die Zahl der zu verhandelnden Angebote 
bzw. der zu erörternden Lösungen schrittweise zu verringern. 

17. Gegebenenfalls zusätzliche Bedingungen für die Ausführung des Auftrags. 

18. Zuschlagskriterien: „niedrigster Preis“ bzw. „wirtschaftlich günstigstes Angebot“. 
Die Kriterien für das wirtschaftliche günstigste Angebot sowie deren Gewichtung 
müssen genannt werden, falls sie nicht in den Spezifikationen bzw. im Fall des 
wettbewerblichen Dialogs in der Beschreibung enthalten sind. 

19. Frist für den Eingang der Angebote (offenes Verfahren) oder der Teilnahmeanträge 
(nichtoffene Verfahren, Verhandlungsverfahren, dynamische Beschaffungssysteme, 
wettbewerbliche Dialoge, Innovationspartnerschaften). 

20. Anschrift, an die die Angebote bzw. Teilnahmeanträge zu richten sind. 

21. Bei offenen Verfahren: 

(a) Bindefrist; 

(b) Datum, Uhrzeit und Ort der Öffnung der Angebote; 

(c) Personen, die bei der Öffnung anwesend sein dürfen. 

22. Sprache(n), in der (denen) Angebote oder Teilnahmeanträge abzufassen sind. 

23. Gegebenenfalls Angaben, ob 

(a) eine elektronische Einreichung der Angebote oder Anträge auf Teilnahme 
akzeptiert wird; 

(b) Aufträge elektronisch erteilt werden; 
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(c) eine elektronische Rechnungstellung akzeptiert wird; 

(d) die Zahlung elektronisch erfolgt. 

24. Angaben darüber, ob der Auftrag mit einem aus Mitteln der Europäischen Union 
finanzierten Vorhaben bzw. Programm im Zusammenhang steht. 

25. Name und Anschrift der Aufsichtsstelle und der für Nachprüfungen und 
gegebenenfalls für Mediationsverfahren zuständigen Stelle; genaue Angaben zu den 
Fristen für Nachprüfungsverfahren bzw. gegebenenfalls Name, Anschrift, Telefon- 
und Faxnummer und E-Mail-Adresse der Stelle, bei der diese Informationen 
erhältlich sind. 

26. Daten und Angaben zu früheren Veröffentlichungen im Amtsblatt der Europäischen 
Union, die für den (die) bekanntgegebenen Auftrag (Aufträge) relevant sind. 

27. Bei wiederkehrenden Aufträgen Angaben zum geplanten Zeitpunkt für die 
Veröffentlichung weiter Bekanntmachungen. 

28. Tag der Absendung der Bekanntmachung. 

29. Hinweis darauf, ob der Auftrag unter das Beschaffungsübereinkommen fällt oder 
nicht. 

30. Sonstige einschlägige Auskünfte. 

TEIL D 
IN DER VERGABEBEKANNTMACHUNG AUFZUFÜHRENDE ANGABEN  

(siehe Artikel 48) 

1. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse des öffentlichen Auftraggebers und, falls abweichend, der Dienststelle, bei 
der weitere Informationen erhältlich sind. 

2. Art und Haupttätigkeit des öffentlichen Auftraggebers. 

3. Gegebenenfalls Hinweis darauf, dass es sich bei dem öffentlichen Auftraggeber um 
eine zentrale Beschaffungsstelle handelt oder dass eine andere Form gemeinsamer 
Beschaffung vorgesehen ist. 

4. Referenznummer(n) der CPV-Nomenklatur. 

5. NUTS-Code für den Haupterfüllungsort der Bauarbeiten bei Bauaufträgen bzw. 
NUTS-Code für den Haupterfüllungsort für Lieferungen und Leistungen bei Liefer- 
und Dienstleistungsaufträgen. 

6. Beschreibung der Beschaffung: Art und Umfang der Bauarbeiten, Art und Menge 
bzw. Wert der Lieferungen, Art und Umfang der Dienstleistungen. bei Unterteilung 
des Auftrags in mehrere Lose sind diese Informationen für jedes Los anzugeben; 
gegebenenfalls Beschreibung etwaiger Optionen. 
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7. Art des Vergabeverfahrens; im Fall von Verhandlungsverfahren ohne vorherige 
Veröffentlichung (Artikel 30) Begründung. 

8. Gegebenenfalls Angaben, ob 

(a) eine Rahmenvereinbarung geschlossen wurde;  

(b) ein dynamisches Beschaffungssystem zum Einsatz gekommen ist. 

9. Bei der Vergabe des Auftrags bzw. der Aufträge angewandte Zuschlagskriterien nach 
Artikel 66. Gegebenenfalls Angabe, ob eine elektronische Auktion stattgefunden hat 
(bei offenen, nicht offenen oder Verhandlungsverfahren). 

10. Datum der Entscheidung(en) über die Auftragsvergabe; 

11. Anzahl der für jede Konzessionsvergabe eingegangenen Angebote, darunter  

(a) Anzahl der Angebote kleiner und mittlerer Unternehmen, 

(b) Anzahl der Angebote aus dem Ausland, 

(c) Anzahl der elektronisch übermittelten Angebote. 

12. Für jede Zuschlagerteilung Name, Anschrift einschließlich NUTS-Code, Telefon- 
und Faxnummer, E-Mail- und Internet-Adresse des (der) erfolgreichen Bieters 
(Bieter), darunter 

(a) Angabe, ob der erfolgreiche Bieter ein kleines oder mittleres Unternehmen ist, 

(b) Angabe, ob der Auftrag an ein Konsortium vergeben wurde. 

13. Wert des (der) erfolgreichen Angebots (Angebote) oder das höchste und das 
niedrigste Angebot, die bei der Vergabe berücksichtigt wurden.  

14. Gegebenenfalls für jede Zuschlagserteilung Wert und Teil des Auftrags, der 
voraussichtlich an Dritte weitervergeben wird. 

15. Angaben darüber, ob der Auftrag mit einem aus Mitteln der Europäischen Union 
finanzierten Vorhaben bzw. Programm im Zusammenhang steht. 

16. Name und Anschrift der Aufsichtsstelle und der für Nachprüfungen und 
gegebenenfalls für Mediationsverfahren zuständigen Stelle; genaue Angaben zu den 
Fristen für die Nachprüfungsverfahren bzw. gegebenenfalls Name, Anschrift, 
Telefonnummer, Faxnummer und E-Mail-Adresse der Stelle, bei der diese 
Informationen erhältlich sind. 

17. Daten und Angaben zu früheren Veröffentlichungen im Amtsblatt der Europäischen 
Union, die für den (die) bekanntgegebenen Auftrag (Aufträge) relevant sind. 

18. Tag der Absendung der Bekanntmachung. 

19. Sonstige einschlägige Auskünfte. 
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TEIL E 
IN WETTBEWERBSBEKANNTMACHUNGEN AUFZUFÜHRENDE ANGABEN 

(siehe Artikel 79 Absatz 1) 

1. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse des öffentlichen Auftraggebers und, falls abweichend, der Dienststelle, bei 
der weitere Informationen erhältlich sind. 

2. E-Mail- oder Internet-Adresse, über die die Spezifikationen und ergänzenden 
Unterlagen unentgeltlich, uneingeschränkt, vollständig und unmittelbar abgerufen 
werden können. 

3. Art und Haupttätigkeit des öffentlichen Auftraggebers. 

4. Gegebenenfalls Hinweis darauf, dass es sich bei dem öffentlichen Auftraggeber um 
eine zentrale Beschaffungsstelle handelt oder dass eine andere Form gemeinsamer 
Beschaffung vorgesehen ist. 

5. Referenznummer(n) der CPV-Nomenklatur. bei Unterteilung des Auftrags in 
mehrere Lose sind diese Informationen für jedes Los anzugeben.  

6. Beschreibung der Hauptmerkmale des Projekts. 

7. Gegebenenfalls Anzahl und Wert der Preise. 

8. Art des Wettbewerbs (offen oder nichtoffen). 

9. Bei einem offenen Wettbewerb Frist für die Einreichung von Projekten. 

10. Bei einem nichtoffenen Wettbewerb: 

(a) gewünschte Teilnehmerzahl; 

(b) gegebenenfalls Namen der bereits ausgewählten Teilnehmer; 

(c) Kriterien für die Auswahl der Teilnehmer; 

(d) Frist für die Einreichung der Teilnahmeanträge. 

11. Gegebenenfalls Angabe, ob die Teilnahme einem bestimmten Berufsstand 
vorbehalten ist. 

12. Kriterien für die Bewertung der Projekte. 

13. Gegebenenfalls Namen der bereits ausgewählten Preisrichter. 

14. Angabe, ob die Entscheidung des Preisgerichts für den öffentlichen Auftraggeber 
bindend ist. 

15. Gegebenenfalls Angabe der an alle Teilnehmer zu leistenden Zahlungen. 
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16. Angabe, ob die Aufträge im Anschluss an den Wettbewerb an den/die Gewinner des 
Wettbewerbs vergeben werden können oder nicht. 

17. Tag der Absendung der Bekanntmachung. 

18. Sonstige einschlägige Auskünfte. 

TEIL F 
IN BEKANNTMACHUNGEN ÜBER DIE ERGEBNISSE EINES WETTBEWERBS 

AUFZUFÜHRENDE ANGABEN 
(siehe Artikel 79 Absatz 2) 

1. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse des öffentlichen Auftraggebers und, falls abweichend, der Dienststelle, bei 
der weitere Informationen erhältlich sind. 

2. Art und Haupttätigkeit des öffentlichen Auftraggebers. 

3. Gegebenenfalls Hinweis darauf, dass es sich bei dem öffentlichen Auftraggeber um 
eine zentrale Beschaffungsstelle handelt oder dass eine andere Form gemeinsamer 
Beschaffung vorgesehen ist. 

4. Referenznummer(n) der CPV-Nomenklatur. 

5. Beschreibung der Hauptmerkmale des Projekts. 

6. Wert der Preise. 

7. Art des Wettbewerbs (offen oder nichtoffen). 

8. Kriterien für die Bewertung der Projekte. 

9. Datum der Entscheidung des Preisgerichts. 

10. Anzahl der Teilnehmer 

(a) Anzahl der Teilnehmer, bei denen es sich um kleine und mittlere Unternehmen 
handelt; 

(b) Anzahl der ausländischen Teilnehmer. 

11. Name, Anschrift einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- 
und Internet-Adresse des Gewinners (der Gewinner) des Wettbewerbs und Angabe 
dazu, ob es sich beim Gewinner (den Gewinnern) um kleine und mittlere 
Unternehmen handelt. 

12. Angaben darüber, ob der Wettbewerb mit einem aus Mitteln der Union finanzierten 
Vorhaben bzw. Programm im Zusammenhang steht. 

13. Daten und Angaben zu früheren Veröffentlichungen im Amtsblatt der Europäischen 
Union, die für das (die) bekanntgegebene(n) Projekt (Projekte) relevant sind. 
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14. Tag der Absendung der Bekanntmachung. 

15. Sonstige einschlägige Auskünfte. 

TEIL G 
IN BEKANNTMACHUNGEN VON ÄNDERUNGEN EINES AUFTRAGS WÄHREND 

SEINER LAUFZEIT AUFZUFÜHRENDE ANGABEN 
(siehe Artikel 72 Absatz 6) 

1. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse des öffentlichen Auftraggebers und, falls abweichend, der Dienststelle, bei 
der weitere Informationen erhältlich sind. 

2. Referenznummer(n) der CPV-Nomenklatur. 

3. NUTS-Code für den Haupterfüllungsort der Bauarbeiten bei Bauaufträgen bzw. 
NUTS-Code für den Haupterfüllungsort für Lieferungen und Leistungen bei Liefer- 
und Dienstleistungsaufträgen. 

4. Beschreibung des Auftrags vor und nach der Änderung: Art und Umfang der 
Bauarbeiten, Art und Menge bzw. Wert der Lieferungen, Art und Umfang der 
Dienstleistungen. 

5. Die etwaige durch die Änderung bedingte Preiserhöhung. 

6. Beschreibung der Umstände, die die Änderung erforderlich gemacht haben. 

7. Tag der Entscheidung über die Auftragsvergabe. 

8. Gegebenenfalls Name, Anschrift einschließlich NUTS-Code, Telefon- und 
Faxnummer, E-Mail- und Internet-Adresse des (der) neuen Wirtschaftseilnehmers 
(Wirtschaftsteilnehmer). 

9. Angaben darüber, ob der Auftrag mit einem aus Mitteln der Europäischen Union 
finanzierten Vorhaben bzw. Programm im Zusammenhang steht. 

10. Name und Anschrift der Aufsichtsstelle und der für Nachprüfungen und 
gegebenenfalls für Mediationsverfahren zuständigen Stelle; Genaue Angaben zu den 
Fristen für Nachprüfungsverfahren bzw. gegebenenfalls Name, Anschrift, Telefon- 
und Faxnummer und E-Mail-Adresse der Stelle, bei der diese Informationen 
erhältlich sind. 

11. Daten und Angaben zu früheren Veröffentlichungen im Amtsblatt der Europäischen 
Union, die für den (die) bekanntgegebenen Auftrag (Aufträge) relevant sind. 

12. Tag der Absendung der Bekanntmachung. 

13. Sonstige einschlägige Auskünfte. 
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TEIL H 
IN BEKANNTMACHUNGEN VON AUFTRÄGEN FÜR SOZIALE UND ANDERE 

BESONDERE DIENSTLEISTUNGEN AUFZUFÜHRENDE ANGABEN 
(siehe Artikel 75 Absatz 1) 

1. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse des öffentlichen Auftraggebers und, falls abweichend, der Dienststelle, bei 
der weitere Informationen erhältlich sind. 

2. Gegebenenfalls E-Mail- oder Internet-Adresse, unter der der Spezifikationen 
angefordert bzw. abgerufen werden können. 

3. Art und Haupttätigkeit des öffentlichen Auftraggebers. 

4. Gegebenenfalls Hinweis darauf, dass es sich bei dem öffentlichen Auftraggeber um 
eine zentrale Beschaffungsstelle handelt oder dass eine andere Form gemeinsamer 
Beschaffung vorgesehen ist. 

5. Referenznummer(n) der CPV-Nomenklatur. Bei Unterteilung des Auftrags in 
mehrere Lose sind diese Informationen für jedes Los anzugeben.  

6. NUTS-Code für die Hauptbaustelle bei Bauarbeiten bzw. NUTS-Code für den 
Haupterfüllungsort bei Lieferungen und Dienstleistungen. 

7. Beschreibung der Dienstleistungen und der gegebenenfalls im Rahmen der 
Dienstleistungen zu beschaffenden Bauarbeiten und Lieferungen. 

8. Geschätzter Gesamtwert des Auftrags (der Aufträge); bei Unterteilung des Auftrags 
in mehrere Lose sind diese Informationen für jedes Los anzugeben. 

9. Teilnahmebedingungen, darunter 

(a) gegebenenfalls Angabe, ob es sich um einen Auftrag handelt, der geschützten 
Werkstätten vorbehalten ist oder bei der die Ausführung nur im Rahmen von 
Programmen für geschützte Beschäftigungsverhältnisse erfolgen darf; 

(b) gegebenenfalls Angabe darüber, ob die Erbringung der Dienstleistung aufgrund 
von Rechts- und Verwaltungsvorschriften einem besonderen Berufsstand 
vorbehalten ist. 

10. Frist(en) für die Kontaktierung des öffentlichen Auftraggebers im Hinblick auf die 
Teilnahme. 

11. Kurzbeschreibung der wichtigsten Merkmale des Vergabeverfahrens. 

12. Sonstige einschlägige Auskünfte. 

TEIL I 
IN BEKANNTMACHUNGEN ÜBER DIE VERGABE VON AUFTRÄGEN FÜR 

SOZIALE UND ANDERE BESONDERE DIENSTLEISTUNGEN AUFZUFÜHRENDE 
ANGABEN (Artikel 75 Absatz 2) 
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1. Name, Identifikationsnummer (soweit nach nationalem Recht vorgesehen), Anschrift 
einschließlich NUTS-Code, Telefon- und Fax-Nummer, E-Mail- und Internet-
Adresse des öffentlichen Auftraggebers und, falls abweichend, der Dienststelle, bei 
der weitere Informationen erhältlich sind. 

2. Art und Haupttätigkeit des öffentlichen Auftraggebers. 

3. Gegebenenfalls Hinweis darauf, dass es sich bei dem öffentlichen Auftraggeber um 
eine zentrale Beschaffungsstelle handelt oder dass eine andere Form gemeinsamer 
Beschaffung vorgesehen ist. 

4. Referenznummer(n) der CPV-Nomenklatur. Bei Unterteilung des Auftrags in 
mehrere Lose sind diese Informationen für jedes Los anzugeben. 

5. NUTS-Code für die Hauptbaustelle bei Bauarbeiten bzw. NUTS-Code für den 
Haupterfüllungsort bei Lieferungen und Dienstleistungen. 

6. Kurzbeschreibung der Dienstleistungen und der gegebenenfalls im Rahmen der 
Dienstleistungen zu beschaffenden Bauarbeiten und Lieferungen. 

7. Anzahl der eingegangenen Angebote. 

8. Gezahlter Preis oder Preisspanne (Minimum/Maximum). 

9. Für jeden vergebenen Auftrag Name, Anschrift einschließlich NUTS-Code, Telefon- 
und Faxnummer, E-Mail- und Internet-Adresse des (der) erfolgreichen 
Wirtschaftseilnehmers (Wirtschaftsteilnehmer). 

10. Sonstige einschlägige Auskünfte. 
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ANHANG VII 
IN SPEZIFIKATIONEN FÜR ELEKTRONISCHE AUKTIONEN AUFZUFÜHRENDE 

ANGABEN  
(Artikel 33 Absatz 4) 

Die Spezifikationen der öffentlichen Auftraggeber für elektronische Auktionen enthalten 
mindestens 

(a) die Komponenten, deren Werte Gegenstand der elektronischen Auktion sein 
werden, sofern diese Komponenten in der Weise quantifizierbar sind, dass sie 
in Ziffern oder in Prozentangaben ausgedrückt werden können; 

(b) gegebenenfalls die Obergrenzen der Werte, die unterbreitet werden können, 
wie sie sich aus den Spezifikationen des Auftragsgegenstandes ergeben; 

(c) die Informationen, die den Bietern im Laufe der elektronischen Auktion zur 
Verfügung gestellt werden, sowie den Termin, an dem sie ihnen gegebenenfalls 
zur Verfügung gestellt werden; 

(d) die relevanten Angaben zum Ablauf der elektronischen Auktion; 

(e) die Bedingungen, unter denen die Bieter Gebote abgeben können, und 
insbesondere die Mindestabstände, die bei diesen Geboten gegebenenfalls 
einzuhalten sind; 

(f) die relevanten Angaben zur verwendeten elektronischen Vorrichtung und zu 
den technischen Modalitäten und Merkmalen der Anschlussverbindung. 
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ANHANG VIII 
TECHNISCHE SPEZIFIKATION – BEGRIFFSBESTIMMUNGEN 

Für die Zwecke dieser Richtlinie gelten die folgenden Begriffsbestimmungen:  

(1) „Technische Spezifikation“ hat eine der folgenden Bedeutungen: 

(a) bei öffentlichen Bauaufträgen die Gesamtheit der insbesondere in den 
Auftragsunterlagen enthaltenen technischen Beschreibungen, in denen die 
erforderlichen Eigenschaften eines Werkstoffs, eines Produkts oder einer 
Lieferung definiert sind, damit dieser/diese den vom öffentlichen Auftraggeber 
beabsichtigten Zweck erfüllt; zu diesen Eigenschaften gehören Umwelt- und 
Klimaleistungsstufen, „Design für alle“ (einschließlich des Zugangs von 
Menschen mit Behinderungen) und Konformitätsbewertung, Leistung, 
Vorgaben für Gebrauchstauglichkeit, Sicherheit oder Abmessungen, 
einschließlich der Qualitätssicherungsverfahren, der Terminologie, der 
Symbole, der Versuchs- und Prüfmethoden, der Verpackung, der 
Kennzeichnung und Beschriftung, der Gebrauchsanleitungen sowie der 
Produktionsprozesse und –methoden in jeder Phase des Lebenszyklus der 
Bauleistungen; außerdem gehören dazu auch die Vorschriften für die Planung 
und die Kostenrechnung, die Bedingungen für die Prüfung, Inspektion und 
Abnahme von Bauwerken, die Konstruktionsmethoden oder -verfahren und 
alle anderen technischen Anforderungen, die der Auftraggeber für fertige 
Bauwerke oder dazu notwendige Materialien oder Teile durch allgemeine und 
spezielle Vorschriften anzugeben in der Lage ist; 

(b)  bei öffentlichen Dienstleistungs- oder Lieferaufträgen eine Spezifikation, die in 
einem Schriftstück enthalten ist, das Merkmale für ein Produkt oder eine 
Dienstleistung vorschreibt, wie Qualitätsstufen, Umwelt- und 
Klimaleistungsstufen, „Design für alle“ (einschließlich des Zugangs von 
Menschen mit Behinderungen) und Konformitätsbewertung, Leistung, 
Vorgaben für Gebrauchstauglichkeit, Sicherheit oder Abmessungen des 
Produkts, einschließlich der Vorschriften über Verkaufsbezeichnung, 
Terminologie, Symbole, Prüfungen und Prüfverfahren, Verpackung, 
Kennzeichnung und Beschriftung, Gebrauchsanleitungen, Produktionsprozesse 
und –methoden in jeder Phase des Lebenszyklus der Lieferung oder der 
Dienstleistung sowie über Konformitätsbewertungsverfahren; 

(2) „Norm“ bezeichnet eine technische Spezifikation, die von einem anerkannten 
Normungsgremium zur wiederholten oder ständigen Anwendung angenommen 
wurde, deren Einhaltung jedoch nicht zwingend vorgeschrieben ist und die 
unter eine der nachstehenden Kategorien fällt: 

(a) internationale Norm: Norm, die von einem internationalen Normungsgremium 
angenommen wird und der Öffentlichkeit zugänglich ist; 

(b) europäische Norm: Norm, die von einem europäischen Normungsgremium 
angenommen wird und der Öffentlichkeit zugänglich ist; 

(c) nationale Norm: Norm, die von einem nationalen Normungsgremium 
angenommen wird und der Öffentlichkeit zugänglich ist; 
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(3) „Europäische technische Zulassung“ bezeichnet eine positive technische Beurteilung 
der Brauchbarkeit eines Produkts hinsichtlich der Erfüllung der wesentlichen 
Anforderungen an bauliche Anlagen; sie erfolgt aufgrund der spezifischen Merkmale 
des Produkts und der festgelegten Anwendungs- und Verwendungsbedingungen. Die 
europäische technische Zulassung wird von einem zu diesem Zweck vom 
Mitgliedstaat zugelassenen Gremium ausgestellt. 

(4) „Gemeinsame technische Spezifikationen“ sind technische Spezifikationen, die nach 
einem von den Mitgliedstaaten anerkannten Verfahren oder gemäß Artikel 9 und 10 
der Verordnung Nr. [XXX] des Europäischen Parlaments und des Rates über 
Europäische Normung [zur Änderung der Richtlinien 89/686/EWG und 93/15/EG 
des Rates und der Richtlinien 94/9/EG, 94/25/EG, 95/16/EG, 97/23/EG, 98/34/EG, 
2004/22/EG, 2007/23/EG, 2009/105/EG sowie 2009/23/EG des Europäischen 
Parlaments und des Rates] festgelegt und im Amtsblatt der Europäischen Union 
veröffentlicht wurden. 

(5) „Technische Bezugsgröße“ bezeichnet jeden Bezugsrahmen, der keine europäische 
Norm ist und von den europäischen Normungsgremien nach den an die Bedürfnisse 
des Marktes angepassten Verfahren erarbeitet wurde. 
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ANHANG IX 
VORGABEN FÜR DIE VERÖFFENTLICHUNG 

1. Veröffentlichung der Bekanntmachungen 

Die in den Artikeln 46, 47, 48, 75 und 79 genannten Bekanntmachungen werden von 
den öffentlichen Auftraggebern an das Amt für Veröffentlichungen der Europäischen 
Union gesandt und gemäß den folgenden Bestimmungen veröffentlicht: 

Die Bekanntmachungen nach den Artikeln 46, 47, 48, 75 und 79 sind vom Amt für 
Veröffentlichungen der Europäischen Union oder im Fall einer Vorinformation in 
einem Beschafferprofil gemäß Artikel 46 Absatz 1 vom öffentlichen Auftraggeber zu 
veröffentlichen. 

Der öffentliche Auftraggeber kann diese Informationen außerdem im Internet in 
einem „Beschafferprofil“ gemäß Nummer 2 Buchstabe b veröffentlichen. 

Das Amt für Veröffentlichungen der Europäischen Union stellt dem öffentlichen 
Auftraggeber die Bescheinigung über die Veröffentlichung nach Artikel 49 Absatz 5 
Unterabsatz 2 aus. 

2. Veröffentlichung zusätzlicher bzw. ergänzender Informationen 

(a) Die öffentlichen Auftraggeber veröffentlichen die Spezifikationen und die 
zusätzlichen Unterlagen vollständig im Internet. 

(b) Das Beschafferprofil kann eine Vorinformation nach Artikel 46 Absatz 1, 
Angaben über laufende Ausschreibungen, geplante Aufträge, vergebene 
Aufträge, annullierte Verfahren sowie alle sonstigen Informationen von 
allgemeinem Interesse wie Kontaktstelle, Telefon- und Faxnummer, 
Postanschrift und E-Mail-Adresse enthalten. 

3. Muster und Verfahren für die elektronische Übermittlung der Bekanntmachungen 

Die von der Kommission festgelegten Muster und Verfahren für die elektronische 
Übermittlung der Bekanntmachungen sind unter der Internetadresse 
„http://simap.europa.eu“ abrufbar. 
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ANHANG X 
INHALT DER AUFFORDERUNGEN ZUR ANGEBOTSABGABE, ZUM DIALOG 

ODER ZUR INTERESSENSBESTÄTIGUNG NACH ARTIKEL 52 

1. Die Aufforderung zur Angebotsabgabe oder zur Teilnahme am Dialog nach Artikel 
52 enthält mindestens Folgendes: 

(a) einen Hinweis auf den veröffentlichten Aufruf zum Wettbewerb; 

(b) den Tag, bis zu dem die Angebote eingehen müssen, die Anschrift der Stelle, 
bei der sie einzureichen sind, sowie die Sprache(n), in der/denen sie abzufassen 
sind; 

(c) beim wettbewerblichen Dialog den Termin und den Ort des Beginns der 
Konsultationsphase sowie die verwendete(n) Sprache(n); 

(d) die Bezeichnung der gegebenenfalls beizufügenden Unterlagen entweder zum 
Beleg der vom Bewerber gemäß den Artikeln 59 und 60 und gegebenenfalls 
gemäß Artikel 61 abgegebenen nachprüfbaren Erklärungen oder als Ergänzung 
der in denselben Artikeln vorgesehenen Auskünfte, wobei keine anderen als 
die in den Artikeln 59, 60 und 61 genannten Anforderungen gestellt werden 
dürfen; 

(e) die Gewichtung der Zuschlagskriterien oder gegebenenfalls die Kriterien in der 
absteigenden Reihenfolge ihrer Bedeutung, wenn diese Angaben nicht in der 
Auftragsbekanntmachung, der Aufforderung zur Interessensbestätigung, den 
Spezifikationen oder der Beschreibung enthalten sind. 

Bei Aufträgen, die in einem wettbewerblichen Dialog oder im Rahmen einer 
Innovationspartnerschaft vergeben werden, sind die in Buchstabe b des vorliegenden 
Absatzes genannten Angaben jedoch nicht in der Aufforderung zur Teilnahme am 
Dialog bzw. an den Verhandlungen, sondern in der Aufforderung zur 
Angebotsabgabe aufzuführen. 

2. Erfolgt ein Aufruf zum Wettbewerb mittels einer Vorinformation, so fordert der 
öffentlich Auftraggeber später alle Bewerber auf, ihr Interesse auf der Grundlage von 
genauen Angaben über den betreffenden Auftrag zu bestätigen, bevor mit der 
Auswahl der Bieter oder der Teilnehmer an Verhandlungen begonnen wird. 

Diese Aufforderung umfasst zumindest folgende Angaben: 

(a) Art und Umfang, einschließlich aller Optionen auf zusätzliche Aufträge, und, 
sofern möglich, eine Einschätzung der Frist für die Ausübung dieser Optionen; 
bei wiederkehrenden Aufträgen Art und Umfang und, sofern möglich, das 
voraussichtliche Datum der Veröffentlichung der Bekanntmachungen 
zukünftiger Aufrufe zum Wettbewerb für die Bauarbeiten, Lieferungen oder 
Dienstleistungen, die Gegenstand des Auftrags sein sollen; 

(b) Art des Verfahrens: nichtoffenes Verfahren oder Verhandlungsverfahren; 
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(c) gegebenenfalls Zeitpunkt, zu dem die Lieferung bzw. die Bauarbeiten oder 
Dienstleistungen beginnen bzw. abgeschlossen werden; 

(d) Anschrift und Schlusstermin für die Anforderung der Auftragsunterlagen sowie 
Sprache(n), in der (denen) diese abzufassen ist; 

(e) Anschrift der Stelle, die den Zuschlag erteilt und die Auskünfte gibt, die für 
den Erhalt der Auftragsunterlagen und anderer Unterlagen notwendig sind; 

(f) alle wirtschaftlichen und technischen Anforderungen, finanziellen Sicherheiten 
und Angaben, die von den Wirtschaftsteilnehmern verlangt werden; 

(g) Höhe und Zahlungsbedingungen der für die Auftragsunterlagen zu 
entrichtenden Beträge; 

(h) Art des Auftrags, der Gegenstand der Ausschreibung ist: Kauf, Leasing, Miete 
oder Mietkauf oder eine Kombination dieser Arten und 

(i) die Zuschlagskriterien sowie deren relative Gewichtung oder gegebenenfalls 
die Kriterien in der Reihenfolge ihrer Bedeutung, wenn diese Angaben nicht in 
der Vorinformation, den Spezifikationen oder in der Aufforderung zur 
Angebotsabgabe oder zu Verhandlungen enthalten sind. 
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ANHANG XI  
VERZEICHNIS INTERNATIONALER ÜBEREINKOMMEN IM SOZIAL- UND 

UMWELTRECHT NACH ARTIKEL 54 ABSATZ 2, ARTIKEL 55 ABSATZ 3 
BUCHSTABE a UND ARTIKEL 69 ABSATZ 4  

– Übereinkommen Nr. 87 über die Vereinigungsfreiheit und den Schutz des 
Vereinigungsrechtes; 

– Übereinkommen Nr. 98 über die Anwendung der Grundsätze des 
Vereinigungsrechtes und des Rechtes zu Kollektivverhandlungen; 

– Übereinkommen Nr. 29 über Zwangs- oder Pflichtarbeit; 

– Übereinkommen Nr. 105 über die Abschaffung der Zwangsarbeit; 

– Übereinkommen Nr. 138 über das Mindestalter für die Zulassung zur Beschäftigung; 

– Übereinkommen Nr. 111 über die Diskriminierung in Beschäftigung und Beruf; 

– Übereinkommen Nr. 100 über die Gleichheit des Entgelts männlicher und weiblicher 
Arbeitskräfte für gleichwertige Arbeit; 

– Übereinkommen Nr. 182 über das Verbot und unverzügliche Maßnahmen zur 
Beseitigung der schlimmsten Formen der Kinderarbeit; 

– Wiener Übereinkommen zum Schutz der Ozonschicht und des im Rahmen dieses 
Übereinkommens geschlossenen Montrealer Protokolls über Stoffe, die zum Abbau 
der Ozonschicht führen; 

– Basler Übereinkommen über die Kontrolle der grenzüberschreitenden Verbringung 
gefährlicher Abfälle und ihrer Entsorgung; 

– Stockholmer Übereinkommens über persistente organische Schadstoffe; 

– UNEP/FAO-Übereinkommen vom 10.9.1998 über das Verfahren der vorherigen 
Zustimmung nach Inkenntnissetzung für bestimmte gefährliche Chemikalien sowie 
Pflanzenschutz- und Schädlingsbekämpfungsmittel im internationalen Handel (PIC-
Übereinkommen) und seine drei regionalen Protokolle. 
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ANHANG XII 
REGISTER46 

Die einschlägigen Berufs- oder Handelsregister, Bescheinigungen oder Erklärungen sind: 

– für Belgien das „Registre du commerce“/„Handelsregister“ und bei 
Dienstleistungsaufträgen die „Ordres professionnels/ Beroepsorden“;  

– für Bulgarien das „Търговски регистър“; 

– für die Tschechische Republik das „obchodní rejstřík“; 

– für Dänemark das „Erhvervs-og Selskabsstyrelsen“; 

– für Deutschland das „Handelsregister“, die „Handwerksrolle“ und bei 
Dienstleistungsaufträgen das „Vereinsregister“, das „Partnerschaftsregister“ und die 
„Mitgliederverzeichnisse der Berufskammern der Länder“;  

– für Estland das „Registrite ja Infosüsteemide Keskus“; 

– im Fall Irlands kann der Wirtschaftsteilnehmer aufgefordert werden, eine 
Bescheinigung des „Registrar of Companies“ oder des „Registrar of Friendly 
Societies“ oder anderenfalls eine Bescheinigung über die von den Betreffenden 
abgegebene eidesstattliche Erklärung vorzulegen, dass er den betreffenden Beruf in 
dem Mitgliedstaat, in dem er niedergelassen ist, an einem bestimmten Ort unter einer 
bestimmten Firma ausübt. 

– für Griechenland bei Bauaufträgen das „Μητρώο Εργοληπτικών Επιχειρήσεων – 
MEΕΠ“ des Ministeriums für Umwelt, Raumordnung und öffentliche Arbeiten 
(ΥΠΕΧΩΔΕ), bei Lieferaufträgen das „Βιοτεχνικό ή Εμπορικό ή Βιομηχανικό 
Επιμελητήριο“ und das „Μητρώο Κατασκευαστών Αμυντικού Υλικού“; bei 
Dienstleistungsaufträgen kann von dem Dienstleistungserbringer eine vor einem 
Notar abgegebene eidesstattliche Erklärung über die Ausübung des betreffenden 
Berufes verlangt werden; in den von den geltenden nationalen Rechtsvorschriften 
vorgesehenen Fällen bei der Erbringung von Forschungsleistungen gemäß Anhang I 
das Berufsregister „Μητρώο Μελετητών“ sowie das „Μητρώο Γραφείων Μελετών“;  

– für Spanien bei Bau- und Dienstleistungsaufträgen das „Registro Oficial de 
Licitadores y Empresas Clasificadas del Estado“ und bei Lieferaufträgen das 
„Registro Mercantil“ oder im Falle nicht eingetragener natürlicher Personen eine 
Bescheinigung über eine von dem Betreffenden abgegebene eidesstattliche 
Erklärung, dass er den betreffenden Beruf ausübt; 

– für Frankreich das „Registre du commerce et des sociétes“ und das „Répertoire des 
métiers“; 

                                                 
46 Für die Zwecke des Artikels 56 gelten als „Berufs- oder Handelsregister“ die in diesem Anhang 

aufgeführten Register sowie für den Fall, dass auf innerstaatlicher Ebene Änderungen vorgenommen 
werden, die an ihre Stelle tretenden Register. 
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– für Italien das „Registro della Camera di commercio, industria, agricoltura e 
artigianato“; bei Liefer- und Dienstleistungsaufträgen auch das „Registro delle 
commissioni provinciali per l'artigianato“ und bei Dienstleistungsaufträgen neben 
den bereits erwähnten Registern das „Consiglio nazionale degli ordini professionali“; 

– im Falle Zyperns kann der Wirtschaftsteilnehmer bei Bauaufträgen aufgefordert 
werden, gemäß dem „Registration and Audit of Civil Engineering and Building 
Contractors Law“ eine Bescheinigung des „Council for the Registration and Audit of 
Civil Engineering and Building Contractors (Συμβούλιο Εγγραφήςκαι Ελέγχου 
Εργοληπτών Οικοδομικών και Τεχνικών Έργων)“ vorzulegen; bei Liefer- und 
Dienstleistungsaufträgen kann der Lieferant bzw. Dienstleister aufgefordert werden, 
eine Bescheinigung des „Registrar of Companies and Official Receiver“ (Έφορος 
Εταιρειών και ΕπίσημοςΠαραλήπτης) vorzulegen oder andernfalls eine 
Bescheinigung über eine von ihm abgegebene eidesstattliche Erklärung 
beizubringen, dass er den betreffenden Beruf in dem Land, in dem er niedergelassen 
ist, an einem bestimmten Ort unter einer bestimmten Firma ausübt; 

– für Lettland das „Uzņēmumu reģistrs“;  

– für Litauen das „Juridinių asmenų registras“; 

– für Luxemburg das „Registre aux firmes“ und das „Rôle de la Chambre des métiers“; 

– für Ungarn das „Cégnyilvántartás“, das „egyéni vállalkozók jegyzői nyilvántartása“ 
und bei Dienstleistungsaufträgen einige „szakmai kamarák nyilvántartása“ oder bei 
bestimmten Tätigkeiten eine Bescheinigung, dass die betreffende Person zur 
Ausübung der betreffenden beruflichen oder geschäftlichen Tätigkeit zugelassen ist; 

– in Malta erhält der Wirtschaftsteilnehmer eine „numru ta’ registrazzjoni tat-Taxxa 
tal-Valur Miżjud (VAT) u n-numru tal-licenzja ta’ kummerc“ und im Falle von 
Personengesellschaften oder Unternehmen eine Eintragungsnummer der „Malta 
Financial Services Authority“; 

– für die Niederlande das „Handelsregister“; 

– für Österreich das „Firmenbuch“, das „Gewerberegister“ und die 
„Mitgliederverzeichnisse der Landeskammern“, 

– für Polen das „Krajowy Rejestr Sądowy“; 

– für Portugal das „Instituto da Construção e do Imobiliário“ (INCI) bei Bauaufträgen 
und das „Registro Nacional das Pessoas Colectivas“ bei Liefer- und 
Dienstleistungsaufträgen; 

– für Rumänien das „Registrul Comerţului“; 

– für Slowenien das „Sodni register“ und das „obrtni register“; 

– für die Slowakei das „Obchodný register“; 

– für Finnland das „Kaupparekisteri“/ „Handelsregistret“; 
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– für Schweden das „aktiebolags-, handels- eller föreningsregistren“; 

– im Fall des Vereinigten Königreichs kann der Wirtschaftsteilnehmer aufgefordert 
werden, eine Bescheinigung des „Registrar of Companies“ vorzulegen, aus der 
hervorgeht, dass er „incorporated“ oder „registered“ ist, oder anderenfalls eine 
Bescheinigung über eine von dem Betreffenden abgegebene eidesstattliche 
Erklärung, dass er den betreffenden Beruf an einem bestimmten Ort unter einer 
bestimmten Firma ausübt.  
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ANHANG XIII 
INHALT DES EUROPÄISCHEN PASSES FÜR DIE AUFTRAGSVERGABE 

Der Europäische Pass für die Auftragsvergabe enthält Folgendes: 

(a) Name des Wirtschaftsteilnehmers; 

(b) Bescheinigung, dass der Wirtschaftsteilnehmer nicht aus einem der in 
Artikel 55 Absatz 1 genannten Gründe rechtskräftig verurteilt wurde; 

(c) Bescheinigung, dass sich der Wirtschaftsteilnehmer nicht im Insolvenz- oder 
Liquidationsverfahren gemäß Artikel 55 Absatz 3 Buchstabe b befindet; 

(d) gegebenenfalls Bescheinigung einer im Mitgliedstaat der Niederlassung 
verpflichtenden Eintragung in ein Berufs- oder Handelsregister gemäß 
Artikel 56 Absatz 2; 

(e) gegebenenfalls Bescheinigung, dass der Wirtschaftsteilnehmer über eine 
besondere Genehmigung verfügt oder einer besonderen Organisation im Sinne 
von Artikel 56 Absatz 2 angehört; 

(f) Angabe der Gültigkeitsdauer des Passes (mindestens 6 Monate). 
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ANHANG XIV 
NACHWEISE ÜBER DIE ERFÜLLUNG DER AUSWAHLKRITERIEN 

Teil I: Wirtschaftliche und finanzielle Leistungsfähigkeit 

Die finanzielle und wirtschaftliche Leistungsfähigkeit des Wirtschaftsteilnehmers kann in der 
Regel durch einen oder mehrere der nachstehenden Nachweise belegt werden: 

(a) entsprechende Bankerklärungen oder gegebenenfalls Nachweis einer entsprechenden 
Berufshaftpflichtversicherung; 

(b) Vorlage von Bilanzen oder Bilanzauszügen, falls deren Veröffentlichung in dem 
Land, in dem der Wirtschaftsteilnehmer ansässig ist, gesetzlich vorgeschrieben ist; 

(c) eine Erklärung über den Gesamtumsatz und gegebenenfalls über den Umsatz für den 
Tätigkeitsbereich, der Gegenstand der Ausschreibung ist, höchstens in den letzten 
drei Geschäftsjahren, entsprechend dem Gründungsdatum oder dem Datum der 
Tätigkeitsaufnahme des Wirtschaftsteilnehmers, sofern entsprechende Angaben 
verfügbar sind. 

Teil II: Technische Leistungsfähigkeit 

Der Nachweis der technischen Leistungsfähigkeit des Wirtschaftsteilnehmers gemäß 
Artikel 56 kann wie folgt erbracht werden: 

a) durch die folgenden Verzeichnisse: 

i) Verzeichnis der in den letzten (bis zu fünf) Jahren erbrachten Bauleistungen, 
wobei für die wichtigsten Bauleistungen Bescheinigungen über die 
ordnungsgemäße Ausführung beizufügen sind; soweit erforderlich, um einen 
ausreichenden Wettbewerbs sicherzustellen, können die öffentlichen 
Auftraggeber darauf hinweisen, dass sie auch einschlägige Bauleistungen 
berücksichtigen werden, die mehr als fünf Jahre zurückliegen; 

 ii) Verzeichnis der in den letzten (bis zu drei) Jahren bereitgestellten bzw. 
erbrachten wesentlichen Lieferungen oder Dienstleistungen mit Angabe des 
Werts, des Liefer- bzw. Erbringungszeitpunkts sowie des öffentlichen oder 
privaten Empfängers; soweit erforderlich, um einen ausreichenden Wettbewerb 
sicherzustellen, können die öffentlichen Auftraggeber darauf hinweisen, dass 
sie auch einschlägige Lieferungen oder Dienstleistungen berücksichtigen 
werden, die mehr als drei Jahre zurückliegen; 

b) durch Angabe der technischen Fachkräfte oder der technischen Stellen, unabhängig 
davon, ob sie dem Unternehmen des Wirtschaftsteilnehmers angehören oder nicht, 
und zwar insbesondere derjenigen, die mit der Qualitätskontrolle beauftragt sind, und 
bei öffentlichen Bauaufträgen derjenigen, über die der Unternehmer für die 
Errichtung des Bauwerks verfügt; 

c) durch Beschreibung der technischen Ausrüstung und Maßnahmen des 
Wirtschaftsteilnehmers zur Qualitätssicherung und seiner Untersuchungs- und 
Forschungsmöglichkeiten; 
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d) sind die zu liefernden Produkte oder die zu erbringenden Dienstleistungen komplexer 
Art oder sollen sie ausnahmsweise einem besonderen Zweck dienen, durch eine 
Kontrolle, die vom öffentlichen Auftraggeber oder in dessen Namen von einer 
zuständigen amtlichen Stelle durchgeführt wird, die sich dazu bereit erklärt und sich 
in dem Land befindet, in dem der Lieferant oder Dienstleister ansässig ist; diese 
Kontrolle betrifft die Produktionskapazität des Lieferanten bzw. die technische 
Leistungsfähigkeit des Dienstleisters und erforderlichenfalls seine Untersuchungs- 
und Forschungsmöglichkeiten sowie die von ihm für die Qualitätskontrolle 
getroffenen Vorkehrungen; 

e) durch Studiennachweise und Bescheinigungen über die berufliche Befähigung des 
Dienstleisters oder Unternehmers und/oder der Führungskräfte des Unternehmens; 

f) durch Angabe der Umweltmanagementmaßnahmen, die der Wirtschaftsteilnehmer 
während der Auftragsausführung anwenden kann; 

g) durch eine Erklärung, aus der die durchschnittliche jährliche Beschäftigtenzahl des 
Dienstleisters oder des Unternehmers und die Zahl seiner Führungskräfte in den 
letzten drei Jahren ersichtlich ist; 

h) durch eine Erklärung, aus der hervorgeht, über welche Ausstattung, welche Geräte 
und welche technische Ausrüstung der Dienstleistungserbringer oder Unternehmer 
für die Ausführung des Auftrags verfügt; 

i) durch Angabe, welche Teile des Auftrags der Wirtschaftsteilnehmer unter 
Umständen als Unteraufträge zu vergeben beabsichtigt; 

j) hinsichtlich der zu liefernden Produkte: 

i) durch Muster, Beschreibungen oder Fotografien, wobei die Echtheit auf 
Verlangen des öffentlichen Auftraggebers nachweisbar sein muss; 

ii) durch Bescheinigungen, die von als zuständig anerkannten Instituten oder 
amtlichen Stellen für Qualitätskontrolle ausgestellt wurden und in denen 
bestätigt wird, dass die durch entsprechende Bezugnahmen genau bezeichneten 
Produkte bestimmten Spezifikationen oder Normen entsprechen; 
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ANHANG XV 
VERZEICHNIS DER EU-RECHTSVORSCHRIFTEN NACH ARTIKEL 67 

ABSATZ 4 

Richtlinie 2009/33/EG47. 

                                                 
47 ABl. L 120 vom 15.5.2009, S. 5. 
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ANHANG XVI 
DIENSTLEISTUNGEN NACH ARTIKEL 74 

CPV-Referenznummer Beschreibung 

79611000-0 und 

von 85000000-9 bis 85323000-9 

(außer 85321000-5 und 85322000-2) 

Dienstleistungen im Gesundheits- und 
Sozialwesen 

75121000-0, 75122000-7, 75124000-1; von 
79995000-5 bis 79995200-7; von 80100000-5 
bis 80660000-8 (außer 80533000-9, 
80533100-0, 80533200-1); von 92000000-1 
bis 92700000-8 (außer 92230000-2, 
92231000-9, 92232000-6) 

Administrative Dienstleistungen im 
Bildungs-, Gesundheits- und kulturellen 
Bereich 

75300000-9 Dienstleistungen der gesetzlichen 
Sozialversicherung 

75310000-2, 75311000-9, 75312000-6, 

75313000-3, 75313100-4, 75314000-0, 

75320000-5, 75330000-8, 75340000-1 

Beihilfen, Unterstützungsleistungen und 
Zuwendungen 

98000000-3 Sonstige öffentliche und persönliche 
Dienstleistungen 

98120000-0 Dienstleistungen von 
Arbeitnehmervereinigungen 

98131000-0 Dienstleistungen von religiösen 
Vereinigungen 
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ANHANG XVII 
ENTSPRECHUNGSTABELLE48 

Vorliegende Richtlinie  Richtlinie 2004/18/EG  

Art. 1  neu 

Art. 2 Nr. 1 Art. 1 Abs. 9 Unterabs. 1 angepasst 

Art. 2 Nr. 2 Art. 7 Buchstabe a angepasst 

Art. 2 Nr. 3  neu 

Art. 2 Nr. 4  neu 

Art. 2 Nr. 5  neu 

Art. 2 Nr. 6 Buchstabe a 
Teil 1 

Art. 1 Abs. 9 Unterabs. 2 
Buchstabe a  

= 

Art. 2 Nr. 6 Buchstabe a 
Teil 2 

 neu 

Art. 2 Nr. 6 Buchstabe b Art. 1 Abs. 9 Unterabs. 2 
Buchstabe b 

= 

Art. 2 Nr. 6 Buchstabe c Art. 1 Abs. 9 Unterabs. 2 
Buchstabe c 

= 

Art. 2 Nr. 7 Art. 1 Abs. 2 Buchstabe a = 

Art. 2 Nr. 8 Art. 1 Abs. 2 Buchstabe b 
Satz 1 

geändert 

Art. 2 Nr. 9 Art. 1 Abs. 2 Buchstabe b 
Satz 2 

= 

Art. 2 Nr. 10 Art. 1 Abs. 2 Buchstabe c angepasst 

Art. 2 Nr. 11 Art. 1 Abs. 2 Buchstabe d geändert 

Art. 2 Nr. 12 Art. 1 Abs. 8 Unterabs. 2 angepasst 

Art. 2 Nr. 13 Art. 1 Abs. 8 Unterabs. 3 angepasst 

Art. 2 Nr. 14 Art. 1 Abs. 8 Unterabs. 3 geändert 

                                                 
48 Die Angabe „angepasst“ weist auf eine Neuformulierung des Wortlautes hin, die keine Änderung der 

Bedeutung des Textes der aufgehobenen Richtlinien bewirkt. Änderungen der Bedeutung der 
Bestimmungen der aufgehobenen Richtlinien sind mit „geändert“ gekennzeichnet. 
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Art. 2 Nr. 15 Art. 23 Abs. 1 geändert 

Art. 2 Nr. 16 Art. 1 Abs. 10 geändert 

Art. 2 Nr. 17  neu 

Art. 2 Nr. 18 Art. 1 Abs. 10 geändert 

Art. 2 Nr. 19  neu 

Art. 2 Nr. 20 Art. 1 Abs. 12 = 

Art. 2 Nr. 21 Art. 1 Abs. 13 = 

Art. 2 Nr. 22  neu 

Art. 2 Nr. 23 Art. 1 Abs. 11 Buchstabe e = 

Art. 3 Abs. 1 Unterabs. 1  neu 

Art. 3 Abs. 1 Unterabs. 2 Art. 1 Abs. 2 Buchstabe d geändert 

Art. 3, Abs. 2  neu 

Art. 4  Art. 7, Art. 67 geändert 

Art. 5, Abs. 1 Art. 9 Abs. 1 angepasst 

Art. 5, Abs. 2 Art. 9 Abs. 3, Art. 9 Abs. 7 
Unterabs. 2  

geändert 

Art. 5, Abs. 3 Art. 9 Abs. 2 geändert 

Art. 5 Abs. 4 Art. 9 Abs. 9 = 

Art. 5 Abs. 5  neu 

Art. 5 Abs. 6 Art. 9 Abs. 4 geändert 

Art. 5 Abs. 7 Art. 9 Abs. 5 Buchstabe a 
Unterabsätze 1 und 2 

= 

Art. 5 Abs. 8 Art. 9 Abs. 5 Buchstabe b 
Unterabsätze 1 und 2 

= 

Art. 5 Abs. 9 Art. 9 Abs. 5 Buchstabe a 
Unterabs. 3 

Art. 9 Abs. 5 Buchstabe b 
Unterabs. 3 

angepasst 
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Art. 5 Abs. 10 Art. 9 Abs. 7 = 

Art. 5 Abs. 11 Art. 9 Abs. 6 = 

Art. 5 Abs. 12 Art. 9 Abs. 8 Buchstabe a = 

Art. 5 Abs. 13 Art. 9 Abs. 8 Buchstabe b = 

Art. 6  Art. 78, Art. 79 Abs. 2 
Buchstabe a 

angepasst 

Art. 7 Art. 12 geändert 

Art. 8 Unterabs. 1 Art. 13 angepasst 

Art. 8 Unterabs. 2 Art. 1 Abs. 15 = 

Art. 9 Buchstabe a Art. 15 Buchstabe a angepasst 

Art. 9 Buchstabe b Art. 15 Buchstabe b = 

Art. 9 Buchstabe c Art. 15 Buchstabe c = 

Art. 9 Buchstabe d  neu 

Art. 10 Buchstabe a Art. 16 Buchstabe a = 

Art. 10 Buchstabe b Art. 16 Buchstabe b angepasst 

Art. 10 Buchstabe c Art. 16 Buchstabe c = 

Art. 10 Buchstabe d Art. 16 Buchstabe d geändert 

Art. 10 Buchstabe e Art. 16 Buchstabe e = 

Art. 10 Buchstabe f  neu 

Art. 11  neu 

Art. 12 Art. 8 angepasst 

Art. 13 Abs. 1 Art. 16 Buchstabe f angepasst 

Art. 13 Abs. 2 Art. 79 Abs. 2 Buchstabe f angepasst 

Art. 14 Art. 10 geändert 

Art. 15 Art. 2 geändert 

Art. 16 Abs. 1 Art. 4 Abs. 1 angepasst 

Art. 16 Abs. 2 Art. 4 Abs. 2 geändert 
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Art. 17 Art. 19 angepasst 

Art. 18 Abs. 1 Art. 6 angepasst 

Art. 18 Abs. 2  neu 

Art. 19 Abs. 1 Art. 42, Art. 1, Art. 71 
Abs. 1 

geändert 

Art. 19 Abs. 2 Art. 42 Abs. 2 und 3, 
Art. 71 Abs. 1 

angepasst 

Art. 19 Abs. 3 Unterabs. 1 Art. 42 Abs. 4, Art. 71 
Abs. 1 

geändert 

Art. 19 Abs. 3 Unterabs. 2 Art. 79 Abs. 2 Buchstabe g = 

Art. 19 Abs. 3 Unterabs. 3  neu 

Art. 19 Abs. 4  neu 

Art. 19 Abs. 5 Art. 42 Abs. 5, Art. 71 
Abs. 3 

geändert 

Art. 19 Abs. 6 Art. 42 Abs. 6 angepasst 

Art. 19 Abs. 7  neu 

Art. 20 Abs. 1 Art. 1 Abs. 14 angepasst 

Art. 20 Abs. 2 Art. 79 Abs. 2 
Buchstaben e und f 

angepasst 

Art. 21  neu 

Art. 22  neu 

Art. 23 Abs. 1 Art. 5 geändert 

Art. 23 Abs. 2  neu 

Art. 24 Art. 28 geändert 

Art. 25 Abs. 1 Art. 38, Abs. 2, Art. 1 
Abs. 11 Buchstabe 1 

geändert 

Art. 25 Abs. 2 Art. 38 Abs. 4 geändert 

Art. 25 Abs. 3 [siehe Art. 38 Abs. 8] neu 

Art. 25 Abs. 4  neu 
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Art. 26 Abs. 1 Art. 38 Abs. 3, Art. 1 
Abs. 11 Buchstabe 1 

geändert 

Art. 26 Abs. 2 Art. 38 Abs. 3 geändert 

Art. 26 Abs. 3 Art. 38 Abs. 4 geändert 

Art. 26 Abs. 4  neu 

Art. 26 Abs. 5  neu 

Art. 26 Abs. 6 Art. 38 Abs. 8 geändert 

Art. 27 Abs. 1  neu 

Art. 27 Abs. 2 Art. 1 Abs. 11 Buchstabe d geändert 

Art. 27 Abs. 3 Art. 30 Abs. 2 geändert 

Art. 27 Abs. 4 Art. 30 Abs. 3 geändert 

Art. 27 Abs. 5 Art. 30 Abs. 4 angepasst 

Art. 27 Abs. 6 Art. 30 Abs. 2 geändert 

Art. 28 Abs. 1 Art. 38 Abs. 3, Art. 1 
Abs. 11 Buchstabe c 

geändert 

Art. 28 Abs. 2 Art. 29 Abs. 2, Art. 29 
Abs. 7 

angepasst 

Art. 28 Abs. 3 Art. 29 Abs. 3, Art. 1 
Abs. 11 Buchstabe c 

geändert 

Art. 28 Abs. 4 Art. 29 Abs. 4 angepasst 

Art. 28 Abs. 5 Art. 29 Abs. 5 angepasst 

Art. 28 Abs. 6 Art. 29 Abs. 6 geändert 

Art. 28 Abs. 7 Art. 29 Abs. 7 geändert 

Art. 28 Abs. 8 Art. 29 Abs. 8 = 

Art. 29  neu 

Art. 30 Abs. 1 Art. 31 Satz 1 geändert 

Art. 30 Abs. 2 Unterabs. 1 
Buchstabe a 

Art. 31 Nr. 1 Buchstabe a geändert 
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Art. 30 Abs. 2 Unterabs. 1 
Buchstabe b 

Art. 31 Nr. 1 Buchstabe b geändert 

Art. 30 Abs. 2 Unterabs. 1 
Buchstabe c 

Art. 31 Nr. 1 Buchstabe b geändert 

Art. 30 Abs. 2 Unterabs. 1 
Buchstabe d 

Art. 31 Nr. 1 Buchstabe c angepasst 

Art. 30 Abs. 2 Unterabsätze 2 
bis 4 

 neu 

Art. 30 Abs. 3 Buchstabe a Art. 31 Nr. 2 Buchstabe a = 

Art. 30 Abs. 3 Buchstabe b Art. 31 Nr. 2 Buchstabe b = 

Art. 30 Abs. 3 Buchstabe c Art. 31 Nr. 2 Buchstabe c geändert 

Art. 30 Abs. 3 Buchstabe d Art. 31 Nr. 2 Buchstabe d angepasst 

Art. 30 Abs. 4 Art. 31 Nr. 3 angepasst 

Art. 30 Abs. 5 Art. 31 Nr. 4 Buchstabe b angepasst 

Art. 31 Abs. 1 Art. 32, Art. 1, Art. 1 
Abs. 5 

geändert 

Art. 31 Abs. 2 Art. 32 Abs. 2 angepasst 

Art. 31 Abs. 3 Art. 32 Abs. 3 = 

Art. 31 Abs. 4 Art. 32 Abs. 4 angepasst 

Art. 31 Abs. 5 Art. 32 Abs. 4 angepasst 

Art. 32 Abs. 1 Art. 33 Abs. 1, Art. 1 
Abs. 6 

geändert 

Art. 32 Abs. 2 Art. 33 Abs. 2 geändert 

Art. 32 Abs. 3 Art. 33 Abs. 3 angepasst 

Art. 32 Abs. 4 Art. 33 Abs. 4 geändert 

Art. 32 Abs. 5 Art. 33 Abs. 6 geändert 

Art. 32 Abs. 6  neu 

Art. 32 Abs. 7 Art. 33 Abs. 7 Unterabs. 3  = 

Art. 33 Abs. 1 Art. 54 Abs. 1, Art. 1 geändert 
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Abs. 7 

Art. 33 Abs. 2 Art. 54 Abs. 2 angepasst 

Art. 33 Abs. 3 Art. 54 Abs. 2 Unterabs. 3 angepasst 

Art. 33 Abs. 4 Art. 54 Abs. 3 angepasst 

Art. 33 Abs. 5 Art. 54 Abs. 4 angepasst 

Art. 33 Abs. 6 Art. 54 Abs. 5 angepasst 

Art. 33 Abs. 7 Art. 54 Abs. 6 = 

Art. 33 Abs. 8 Art. 54 Abs. 7 angepasst 

Art. 33 Abs. 9 Art. 54 Abs. 8 Unterabs. 1 = 

Art. 34  neu 

Art. 35 Abs. 1 Art. 11 Abs. 1 geändert 

Art. 35 Abs. 2  neu 

Art. 35 Abs. 3 Art. 11 Abs. 2 geändert 

Art. 35 Abs. 4  neu 

Art. 35 Abs. 5 Art. 11 Abs. 2 geändert 

Art. 35 Abs. 6  neu 

Art. 36  neu 

Art. 37  neu 

Art. 38  neu 

Art. 39 Abs. 1 Erwägungsgrund 8 geändert 

Art. 39 Abs. 2  neu 

Art. 40 Abs. 1 Art. 23 Abs. 1 geändert 

Art. 40 Abs. 2 Art. 23 Abs. 2 angepasst 

Art. 40 Abs. 3 Art. 23 Abs. 3 angepasst 

Art. 40 Abs. 4 Art. 23 Abs. 8 = 

Art. 40 Abs. 5 Art. 23 Abs. 4 angepasst 
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Art. 40 Abs. 6 Art. 23 Abs. 5 geändert 

Art. 41 Abs. 1 Art. 23 Abs. 6 geändert 

Art. 41 Abs. 2 Art. 23 Abs. 6 angepasst 

Art. 41 Abs. 3  neu 

Art. 42 Abs. 1 Art. 23 Abs. 4, 5, 6, 7 geändert 

Art. 42 Abs. 2 Art. 23 Abs. 4, 5, 6 geändert 

Art. 42 Abs. 3 Art. 23 Abs. 7 angepasst 

Art. 42 Abs. 4  neu 

Art. 43 Abs. 1 Art. 24 Abs. 1 und 2 geändert 

Art. 43 Abs. 2 Art. 24 Abs. 3 angepasst 

Art. 43 Abs. 3 Art. 24 Abs. 4 angepasst 

Art. 44  neu 

Art. 45 Abs. 1 Art. 38 Abs. 1 angepasst 

Art. 45 Abs. 2 Art. 38 Abs. 7 geändert 

Art. 46 Abs. 1 Art. 35 Abs. 1 angepasst 

Art. 46 Abs. 2  neu 

Art. 47 Art. 35 Abs. 2, Art. 36 
Abs. 1 

angepasst 

Art. 48 Art. 35 Abs. 4 geändert 

Art. 49 Abs. 1 Art. 36, Abs. 1, Art. 79 
Abs. 1 Buchstabe a 

geändert 

Art. 49 Abs. 2 Art. 36 Abs. 2, 3 und 4 
Unterabs. 2 

geändert 

Art. 49 Abs. 3 Art. 36 Abs. 4 angepasst 

Art. 49 Abs. 4  neu 

Art. 49 Abs. 5 Art. 36 Abs. 7 und 8 geändert 

Art. 49 Abs. 6 Art. 37 geändert 

Art. 50 Abs. 1 Art. 36 Abs. 5 Unterabs. 1 geändert 
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Art. 50 Abs. 2 und 3 Art. 36 Abs. 5 
Unterabsätze 2 und 3 

angepasst 

Art. 51 Art. 38, Art. 6, Art. 39 
Abs. 2 

geändert 

Art. 52 Art. 40 Abs. 1 und 2 angepasst 

Art. 53 Abs. 1 Art. 41 Abs. 1 angepasst 

Art. 53 Abs. 2 Art. 41 Abs. 2  angepasst 

Art. 53 Abs. 3 Art. 41 Abs. 3 = 

Art. 54 Abs. 1 Art. 44 Abs. 1 angepasst 

Art. 54 Abs. 2  neu 

Art. 54 Abs. 3  neu 

Art. 55 Abs. 1  Art. 45 Abs. 1 geändert 

Art. 55 Abs. 2 Art. 45 Abs. 2 
Buchstaben e und f 

geändert 

Art. 55 Abs. 3 Art. 45 Abs. 2 geändert 

Art. 55 Abs. 4  neu 

Art. 55 Abs. 5 und 6 Art. 45 Abs. 4 geändert 

Art. 56 Abs. 1 Art. 44 Abs. 1 und 2 geändert 

Art. 56 Abs. 2 Art. 46 angepasst 

Art. 56 Abs. 3 Art. 47 geändert 

Art. 56 Abs. 4 Art. 48 geändert 

Art. 56 Abs. 5 Art. 44 Abs. 2 angepasst 

Art. 57  neu 

Art. 58  neu 

Art. 59  neu 

Art. 60 Abs. 1 Art. 45 Abs. 3 angepasst 

Art. 60 Abs. 2 Art. 47 angepasst 

Art. 60 Abs. 3 Art. 48 angepasst 
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Art. 60 Abs. 4  neu 

Art. 61 Abs. 1 Art. 49 geändert 

Art. 61 Abs. 2 Art. 50 geändert 

Art. 61 Abs. 3  neu 

Art. 62 Abs. 1 Art. 47 Abs. 2 und 3, 
Art. 48 Abs. 3 und 4 

angepasst 

Art. 62 Abs. 2  neu 

Art. 63 Abs. 1 Art. 52 Abs. 1, Art. 52 
Abs. 7 

angepasst 

Art. 63 Abs. 2 Unterabs. 1 Art. 52 Abs. 1 Unterabs. 2 geändert 

Art. 63 Abs. 2 Unterabs. 2 Art. 52 Abs. 1 Unterabs. 3 = 

Art. 63 Abs. 3 Art. 52 Abs. 2 = 

Art. 63 Abs. 4 Art. 52 Abs. 3 geändert 

Art. 63 Abs. 5 Unterabs. 1 Art. 52 Abs. 4 Unterabs. 1 angepasst 

Art. 63 Abs. 5 Unterabs. 2 Art. 52 Abs. 4 Unterabs. 2 = 

Art. 63 Abs. 6 Unterabs. 1 Art. 52 Abs. 5 Unterabs. 1 angepasst 

Art. 63 Abs. 6 Unterabs. 2 Art. 52 Abs. 6 = 

Art. 63 Abs. 7 Art. 52 Abs. 5 Unterabs. 2 = 

Art. 63 Abs. 8 Unterabs. 1 Art. 52 Abs. 8 = 

Art. 63 Abs. 8 Unterabs. 2  neu 

Art. 64 Art. 44 Abs. 3 angepasst 

Art. 65 Art. 44 Abs. 4 = 

Art. 66 Abs. 1 Art. 53 Abs. 1 geändert 

Art. 66 Abs. 2 Art. 53 Abs. 1 Buchstabe a geändert 

Art. 66 Abs. 3  neu 

Art. 66 Abs. 4 Erwägungsgrund 1, 
Erwägungsgrund 46 Abs. 3 

geändert 

Art. 66 Abs. 5 Art. 53 Abs. 2 geändert 



 

DE 256   DE 

Art. 67  neu 

Art. 68  neu 

Art. 69 Abs. 1 Art. 55 Abs. 1 geändert 

Art. 69 Abs. 2 Art. 55 Abs. 1 angepasst 

Art. 69 Abs. 3 Buchstabe a Art. 55 Buchstabe a = 

Art. 69 Abs. 3 Buchstabe b Art. 55 Buchstabe b = 

Art. 69 Abs. 3 Buchstabe c Art. 55 Buchstabe c = 

Art. 69 Abs. 3 Buchstabe d Art. 55 Buchstabe d geändert 

Art. 69 Abs. 3 Buchstabe e Art. 55 Buchstabe e = 

Art. 69 Abs. 4 Unterabs. 1 Art. 55 Abs. 2 geändert 

Art. 69 Abs. 4 Unterabs. 2  neu 

Art. 69 Abs. 5 Art. 55 Abs. 3 angepasst 

Art. 69 Abs. 6  neu 

Art. 70 Art. 26 geändert 

Art. 71 Abs. 1 Art. 25 Unterabs. 1 = 

Art. 71 Abs. 2  neu 

Art. 71 Abs. 3 Art. 25 Unterabs. 2 angepasst 

Art. 72 Abs. 1 bis 4, 5, 7  neu 

Art. 72 Abs. 6 Art. 31 Abs. 4 Buchstabe a geändert 

Art. 73  neu 

Art. 74  neu 

Art. 75  neu 

Art. 76  neu 

Art. 77 Art. 66 = 

Art. 78 Art. 67 angepasst 

Art. 79 Abs. 1 und 2 Art. 69 angepasst 
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Art. 79 Abs. 3 Art. 70, Art. 1 Abs. 1 
Buchstabe a 

angepasst 

Art. 80 Abs. 1  neu 

Art. 80 Abs. 2 Art. 72 = 

Art. 81 Art. 73 = 

Art. 82 Art. 74 = 

Art. 83 Art. 81 Unterabs. 1 angepasst 

Art. 84 Abs. 1 Art. 81 Unterabs. 2  geändert 

Art. 84 Abs. 2 bis 6  neu 

Art. 85 Art. 43 geändert 

Art. 86 Abs. 1 Art. 75 angepasst 

Art. 86 Abs. 2 Art. 76 geändert 

Art. 86 Abs. 3  neu 

Art. 86 Abs. 4  neu 

Art. 86 Abs. 5 Art. 1 Abs. 1 Buchstabe a angepasst 

Art. 87  neu 

Art. 88  neu 

Art. 89 Art. 77 Abs. 3 und 4 geändert 

Art. 90 Art. 77 Abs. 5 geändert 

Art. 91 Art. 77 Abs. 1 und 2 angepasst 

Art. 92 Art. 80 angepasst 

Art. 93 Art. 82 angepasst 

Art. 94  neu 

Art. 95 Art. 83 = 

Art. 96 Art. 84 = 

Anhang I Anhang IV = 

Anhang II Anhang I =; mit Ausnahme des ersten 
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Satzes (geändert) 

Anhang III Anhang V = 

Anhang IV Buchstaben a bis g Anhang X Buchstaben b bis 
h 

= 

Anhang IV Buchstabe h  neu 

Anhang V  neu 

Anhang VI Anhang VII geändert 

Anhang VII Art. 54 Abs. 3 
Buchstaben a bis f 

= 

Anhang VIII Anhang VI angepasst 

Anhang IX Anhang VIII angepasst 

Anhang X Nr. 1 Art. 40 Abs. 5 angepasst 

Anhang X Nr. 2  neu 

Anhang XI  neu 

Anhang XII Anhang IX angepasst 

Anhang XIII  neu 

Anhang XIV Teil 1 Art. 47 Abs. 1 = 

Anhang XIV Teil 2 Art. 48 Abs. 2 =; geändert unter den 
Buchstaben a, e und f 

Anhang XV  neu 

Anhang XVI Anhang II geändert 

Anhang XVII Anhang XII geändert 
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REFERENCE MANUAL 

Build for All is a Pilot Project to mainstream disability policies, supported by the 
European Commission promoting Accessibility to the built environment through the 
implementation of Design for All. 

The Expert Group of the European Commission on Full Accessibility delivered its 
conclusions at the end of 2003, the European Year of People with Disabilities. The 
report, entitled “2010, a Europe Accessible to All”1, identified a lack of awareness 
in the professional sector, as one of the most important obstacles to achieving 
accessibility in the built environment. The report also identified the key role that 
public authorities play in changing attitudes and practices relating to accessibility 
and the leverage that they can exert when calling for tenders for public Works and 
services. 

The Build for All project gives guidance on three main areas: 

1.  The need to provide public authorities with guidance in the establishment of 
essential accessibility criteria, and a methodology for step-by-step 
implementation of accessibility as provided for by the EU Public Procurement 
Directives. 

2.  The need to inform private sector and professional stakeholders about how to 
meet the demands of the accessibility criteria. 

3.  The need to bring together the representatives of disability organisations and 
older  people’s  organisations  at  European,  national  and  local  level  together 
with their counterparts from the other professional and stakeholder groups -
the local and regional authorities, the construction industry, the lift 
manufacturers and architects - in order to promote and create lasting and 
ongoing constructive dialogue. 

www.build-for-all.net 

This is a Public Consultation Document.  
Build-for-All Reference Manual for the inclusion of accessibility criteria in 
public calls for tender under the Public Procurement Directives of the 
European Union. 
Part 1. Handbook 

Part 2. Toolkit 

Copyright: InfoHandicap and the “Build-for All” project, Luxembourg, 2006. 
Please visit www-build-for-all.net for updates 

 “2010 A Europe Accessible for All”- available from the Internet at http://www.eca.lu/upload/egafin.pdf 
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REFERENCE MANUAL 

1. Introduction 

This Reference Manual is a product of work carried out by the partners of the 
European funded project known as Build-for-All. The principal objectives of the 
project are to raise awareness of accessibility to the built environment (buildings, 
outdoor spaces and facilities), and to provide practical guidance to those who 
prepare calls for tender for design and construction Works under the Public 
Procurement Directives of the European Union.  It consists of two documents - a 
Handbook and a Toolkit: 

1. The Handbook provides background information for raising the awareness of 
decision makers and public servants about the importance of accessibility in the built 
environment for all citizens and the supporting role which Public Procurement can 
play in achieving this. 

2. The Toolkit gives a practical approach for contracting authorities to include certain 
procedures and technical requirements in procurement, so as to ensure that 
accessibility criteria are met in design and construction work. 

Target Audience 

The Reference Manual is intended for those whose work brings them into contact 
with the Public Procurement process – either directly or indirectly. These include:  

 Legislators at National and Regional Levels, officially responsible for the 
transposition of the EU Directives to national and regional law; 

 National, Regional and Local Governments across Europe, in their specific 
role as procurers, owners and managers of public infrastructure, including 
buildings; 

 Public Authorities and entities, including all publicly funded bodies and 
agencies that procure Works through the use of the Public Procurement 
procedures established by European Law2;

 Economic Operators, as a source of information to them on how Contracting 
Authorities approach the making of calls for tender. 

The motivation for preparing this Reference Manual arises from the introduction of 
revised European Union Directives on Public Procurement3 that (when transposed 

2
Annex IV of the Directives names all central public entities in each Member State that will have to 

meet the requirements of the Directive, in addition to public authorities at all levels. 
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into national law), must be respected by Contracting Authorities when tendering for 
public Works. These Directives offer scope to Contracting Authorities to promote 
full accessibility for all, including disabled persons, older persons and others, 
to the built environment - both to public buildings, the outdoor environment of 
streets, pavements, roads and to any Works procured by the public sector. 

The goal of full accessibility to the built environment was recognised internationally 
as long ago as 1993 in The United Nations Standard Rules on the Equalisation of 
Opportunities for Disabled Persons4. Despite almost every country in the world 
signing up to the Standard Rules, the issue of access, which is dealt with in Rule 
number 5, remains a major technical and societal problem. 

The revised Public Procurement Directives offer scope for contracting authorities to 
consider social and accessibility issues.  Public authorities, at all levels, are being 
encouraged to positively implement these provisions as far as the new rules allow. 

The Directive provides for 

criteria for qualitative selection (Art. 45-52), 

contract award criteria (Art. 53),  

technical specifications (Art. 23 and Ann. VI) and, finally, 

conditions of performance of contracts (Art. 26).  

These categories, each in a different way, allow public authorities to include 
accessibility aspects in the procurement process.  

While the Public Procurement Directives do not oblige Contracting Authorities to 
include accessibility criteria in calls for tender, there are significant benefits from the 
adoption of this approach.  National Legislation may, in certain countries, require this 
obligation and this is strongly welcomed by the Build-for-All partners, but the aim of 
the work of the project is to encourage the voluntary adoption of accessibility 
requirements in procurement by public authorities in all European Union Member 
States. 

3 DIRECTIVE 2004/17/EC 
Of the European Parliament and of the Council, 31st March 2004 
Coordinating the Procurement  procedures of entities operating in the water, energy, transport and 
postal services sectors.  
and
DIRECTIVE 2004/18/EC 
Of the European Parliament and of Council of the of 31

st
 March 2004 

Coordinating the procedures for the award of public works contracts, Public supply contracts and 
public service contracts 
4
 United Nations. Standard Rules on the Equalization of Opportunities  for Persons with Disabilities. 

A/RES/48/96. 85
th

plenary meeting.  20 December 1993. The full document can be read online at: 
http://www.un.org/documents/ga/res/48/a48r096.htm 
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Fundamentally, the Build-for-All partners believe that by following the principles and 
advice presented in this Reference Manual, Public Procurement can lead to better 
functioning, more comfortable and safer environments for all people in society.  
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2. Handbook Introduction 

This Handbook provides background information for raising the awareness of 
decision makers and public servants about the importance of accessibility in the built 
environment for all citizens, and the supporting role which Public Procurement can 
play in achieving this. 

The Handbook is specifically aimed at those who wish to know about the provisions 
of the European Union Directives on Public Procurement Procedures, and the 
importance of accessibility and the “Design for All”5 approach.  

In particular, the partners in the Build-for-All project believe that the Handbook will be 
especially useful to elected members of Local, Regional and National government 
and to managers who have to weigh up whether or not to include a particular set of 
criteria in a call for tender or to adopt new policies within their administration, 
reflecting equal opportunities in society. 

This Handbook therefore addresses a wide range of issues, which administrations 
might take into account to bring accessibility issues into focus.  Further reference 
material is listed in the Appendixes and in the Bibliography. 

Motivation:
Did you know that by including accessibility in Public Procurement tenders, you will 
promote social inclusion, contribute to full employment, save public money and 
ultimately foster economic growth? 

Did you know that disabled people, older people and other persons with temporary 
reduced mobility together make up 40% of the population of Europe? 

Did you know that, according to UN figures, 34.5% of the European population will 
be aged 60+ in 2050 compared to 20.3% in 2000? 

Did you know that European and national legislation are increasingly requiring 
disability access to the built environment and to public Works? 

Did you know that Public Procurement transactions account for approximately 16% 
of the European Union's GDP, equivalent to 1500 billion Euros per year? 

Did you know that Public Procurement rules have a direct impact on the daily lives of 
European citizens? 

 For a description of the “Design for All” approach, please see section (3). 
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3. The Importance of Full Accessibility and “Design for All” 

This section of the Handbook concerns “full accessibility”, a term which indicates the 
growing demand for full participation and equal opportunities for all people in society. 

The goal of full accessibility to the built environment was recognised internationally 
as long ago as 1993 in The United Nations Standard Rules on the Equalisation of 
Opportunities for Disabled Persons6. Despite almost every country in the world 
signing up to the Standard Rules, the issue of access, which is dealt with in Rule 
number 5, remains a major technical and societal problem. 

In recent years, European planners, designers and proponents of accessibility, have 
laid particular emphasis on the practice of “Design for All” as an approach to design 
and construction that can contribute to full accessibility. 

“Design  for  All”  means  designing  developing  and  marketing  mainstream  products, 
services, systems and environments to be accessible and usable by as broad a 
range of users as possible. 7 

This can be achieved in three ways: 
by designing products, services and applications that are readily usable by most 

potential users without any modifications 
by designing products that are easily adaptable to different users (e.g. by 

adapting their user interfaces) 
by standardising interfaces of products to be compatible with specialised 

equipment (e.g. technological aids for disabled persons).  
Through  supporting  the  application  of  design  for  all  to  all  areas  of  life  –  home, 
education, work, leisure,  transport, etc. –  it is possible to make significant progress 
towards avoiding access barriers which currently prevent citizens with disabilities 
from participating fully and on equal terms with non-disabled people”. 

Source: Background Document of the European Conference “Discrimination by Design” held on the 
European Day of Disabled People, 3

rd
 December 2001. 

6
 United Nations. Standard Rules on the Equalization of Opportunities  for Persons with Disabilities.  

A/RES/48/96. 85
th
 plenary meeting.  20 December 1993. The full document can be read online at: 

http://www.un.org/documents/ga/res/48/a48r096.htm 
7 This definition of “Design for All” is also quoted in: Treffers, B. (2004) Design for All: a history of 
discrimination by design, future cities for all” available at: 
http://www.eca.lu/upload/History%20of%20Dicrimination%20by%20Design.pdf 
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Who benefits from the Design for All approach? 

People with disabilities and older people are the most obvious beneficiaries of a fully 
accessible environment, but it must be emphasised that people of all ages and 
abilities appreciate the advantages of accessible surroundings and facilities. 

Design for All is recognised as an important tool for ensuring physical accessibility for 
people with physical disabilities, but there are many other types of accessibility which 
depend on mental and social factors. If our surroundings have been designed to take 
into account the diversity of human dimensions, perceptual, motor and cognitive 
abilities, they can better support human functioning. 

“…  dimensional,  perceptual,  motor  and  cognitive  diversity  have  to  be  taken  into 
account when developing environments because everybody has the WISH, the 
NEED and the RIGHT to be independent, to choose his/her way of life and to live it 
without the environment putting barriers in his/her way” . 

Source: ECA- European Concept of Accessibility 2003- Technical Assistance Manual, 2003  

During the human life cycle, changes are inevitable.  Everybody happens, at some 
point in their lives, to have temporary problems interacting with the environment. 
Some changes may be brought forward or postponed as a result of an individual's 
attitude to their surroundings: what they feel is possible or not.  It is also the case that 
accidents, illnesses or personal choices also affect ways of relating to the 
environment, especially when it is not possible to avoid certain places or to choose 
when to be there. 

The importance of promoting Design for All in the context of Public Procurement is 
that it can help to raise the quality of life in society and in our surroundings, by 
ensuring more accessible environments, products, services and communications. 
Furthermore, a fully accessible environment contributes in a fundamental way to 
social solidarity by facilitating interaction between people. 
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4. The social model of disability within the concepts of Design for All and 
Corporate Social Responsibility 

Design  for  All,  a  European  development  of  the  1990’s,  recognizes  that  “Inclusion” 
equals  “Accessibility” and applies  to Social, Cultural,  Intellectual and Environmental 
conditions. Thus it challenges decision makers to ensure accessibility to the built 
environment, transport facilities and public spaces. 

EIDD (European Institute for Design and Disability), on the occasion of its Annual General Meeting in 
Stockholm on 9 May 2004, adopted the following Declaration: 

Across Europe, human diversity in age, culture and ability is greater than ever.  We 
now survive illness and injury and live with disability as never before.  Although 
today’s  world  is  a  complex  place,  it  is  one  of  our  own  making,  one  in  which  we 
therefore have the possibility – and the responsibility – to base our designs on the 
principle of inclusion. 

Design for All is design for human diversity, social inclusion and equality.  This 
holistic and innovative approach constitutes a creative and ethical challenge for all 
planners, designers, entrepreneurs, administrators and political leaders. 

Design for All aims to enable all people to have equal opportunities to participate in 
every aspect of society.  To achieve this, the built environment, everyday objects, 
services, culture and information – in short, everything that is designed and made by 
people  to  be  used  by  people  –  must  be  accessible,  convenient  for  everyone  in 
society to use and responsive to evolving human diversity. 

Based on the social model of disability, Design for All is design for human 
diversity, social inclusion and equality.   

The social model of disability recognises that when a person loses the use of a 
particular function they employ alternative functions to cope with living situations.  For 
example, a blind person uses touch and sound, a deaf person uses touch and sight, 
a person who cannot walk uses a wheelchair operated by hand, to become mobile. 
The problem then arises when the environment does not permit them to use that 
function.  For example, a blind person uses non-visual means to obtain information 
and becomes disabled from reading when books are only available in print.  A blind 
person is disabled when traffic signals are given silently by means of coloured lights. 
Similarly, a deaf person operates through tactile and visual means and is disabled 
when fire alarms are only given by means of a ringing bell or howling siren.  A person 
who cannot walk overcomes the problem of immobility by using a wheelchair to allow 
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him or her to move around but becomes disabled when presented with a step at the 
entrance to a building or a door that is too narrow. 

“The  disadvantage  or  restriction  of  activity caused by a contemporary social 
organisation which takes little or no account of people who have a physical, 
sensory, learning, mental health or emotional impairment and thus excludes them 
from participation in the mainstream of social activities.” 

As quoted in Fundamental Principles of Disability, Union of Physically Impaired Against 
Segregation (UPIAS) London, 1976. 

The concept of Corporate Social Responsibility8 is increasingly pressed for by 
political decision makers at all levels of Government and, as a result, is increasingly 
being highlighted as an important criterion in Public Procurement decisions.  That is 
to say that there is a growing tendency to require that companies who are entrusted 
with the execution of large public Works contracts are actively engaged in pursuing 
Corporate Social Responsibility within their structures. 

Corporate Social Responsibility 

 is a concept of business ethics based on the principle that companies have 
stakeholders who are broadly defined as any person or group affected by the 
activities of the company.  The idea of Corporate Social Responsibility is that a 
company should be accountable to its stakeholders for all of its actions. For this 
reason the Corporate Social Responsibility focuses on how companies should 
identify  and  “engage”  stakeholders  and  how  they  should  determine,  measure 
and report the impact of their activities on others. 

www.ethicaltrade.org/Z/ethtrd/gloss/index.shtml 

 highlights the voluntary role of business in contributing to a better society and a 
cleaner environment beyond its financial and capital commitments. 

www.smallbusinesseurope.org/Glossary/ 

 is concerned with treating the stakeholders of the firm ethically or in a socially 
responsible manner.  Stakeholders exist both within a firm and outside it. 
Consequently, socially responsible behaviour will increase the human 
development of stakeholders both within and outside the corporation. 

Source: Michael Hopkins: A Planetary Bargain: Corporate Social Responsibility Comes of Age 
(Macmillan, UK, 1998) 

 Corporate Social Responsibility is defined by the European Commission as “a concept whereby 
companies integrate social and environmental concerns in their business operations and in their 
interaction with their stakeholders on a voluntary basis” Source: 
http://europa.eu.int/scadplus/leg/en/lvb/n26034.htm 

Public Consultation Document, January 2006 12

http://europa.eu.int/scadplus/leg/en/lvb/n26034.htm


Corporate Social Responsibility recognises that the problems preventing social 
inclusion are structural in essence and result neither solely nor primarily from an 
individual’s  disabilities  but  from  economic,  social  and  technological  changes 
occurring throughout human society.  This is the same concept that is expressed in 
the social model of disability on which Design for All is based. 

The European Commission9 recognizes that “Within  a  business,  Corporate  Social 
Responsibility relates to quality employment, lifelong learning, information, 
consultation and participation of workers, equal opportunities, integration of people 
with disabilities, anticipation of industrial change and restructuring.” 

Preventing and combating exclusion demands effort and the involvement of the 
persons experiencing exclusion together with national, regional and local authorities, 
welfare associations, non-governmental organisations, social partners and 
businesses.  

Leading business corporations understand that exclusion constitutes a waste of 
human resources and a threat to social cohesion; it is a contributory factor in the 
rise in collective costs and financial burdens for businesses. Companies are also 
involved in Corporate Social Responsibility for ethical reasons and, in particular, to 
demonstrate their awareness of the twin concepts of progress and responsibility. 

‘…Corporate Social Responsibility becomes both business and stakeholder-led, to 
open the discussion to all people, and all groups concerned.  Employers, trade 
unions, consumers and investors finding common solutions and agreements that 
respond to their diverse needs..." 

Anna Diamantopolou, former European Commissioner for Employment and Social Affairs. Source: 
http://europa.eu.int/rapid/pressReleasesAction.do?reference=SPEECH/02/485&format=HTML&aged 
=0&language=EN&guiLanguage=en 

9
 Communication from the Commission concerning Corporate Social Responsibility: A business 

contribution to Sustainable Development COM(2002) 347 final 
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5. Design for All Considerations in Public Procurement  

There are significant benefits and advantages to be gained by the adoption of a 
Design for All approach in the preparation of calls for tender for public Works.  These 
benefits and advantages accrue in many different ways, to many of the affected 
actors in the process. Not least of these is the Contracting Authority itself, whose 
standing in the community is certain to be improved and whose overall budget will 
benefit as the advantages of accessible, friendly environments pay dividends in 
encouraging more involvement by more people in the use of public facilities. 

The inclusion of Design for All principles in the Procurement  of public Works will: 

1.  Take account of human diversity, social inclusion and equal opportunity 

2.  Enable all people to have equal opportunities to participate in every aspect of 
society 

3.  Act as an instrument for obtaining sustainable development and social 
cohesion 

4.  Assist in facing the challenges concerning the increasing cultural and 
functional diversity of the population in Europe 

5.  Create a win-win situation by providing an environment that everybody can 
enjoy 

6.  Create environments that can be adapted to different requirements both 
spatially and over time 

7.  Copes with interesting and new market consequences, generates an 
increased number of consumers and greater commercial opportunities 

Alongside the principal advantages and benefits listed above, there are other benefits 
that arise from the adoption of the Design for All philosophy:  

 Social Impacts and Opportunities 
The population of the European Union is a diverse population. It is made up of 
people of different social, historical, economical, cultural and religious backgrounds. 
This diversity will increase as new countries join the Union. Accordingly, there is a 
need to create environments which are accessible for all and which bring economic 
and social opportunities to all. The Design for All approach is one of the most 
important solutions for the future of Europe and offers opportunities to advance social 
inclusion and economic development within the community. These new opportunities 
apply to society as a whole, as well to businesses and individual persons. 
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To achieve social effects and equal opportunities, the built environment, everyday 
objects, services, culture and information, everything that is designed and made by 
people to be used by people, must be accessible, convenient for everyone in society 
to use and responsive to evolving human diversity. 

Demographic Change in Europe 
Europe is facing an important demographic change10. The most significant impact will 
be the ageing population in Europe. By 2050 34.5 % will be over the age of 60 years 
old. Since there is a strong correlation between getting older and increasing 
prevalence of functional impairments, an accessible environment is imperative for 
maintaining an active ageing population. 
Environments designed and built according to Design for All and accessibility 
principles will ensure that also older persons and disabled persons are able to enjoy 
their independence over the longer term. These possibilities for being independent 
also offer an important service to society. Older people are knowledgeable, they have 
many years of experience, and above all they have the desire to go on being useful 
and the need to continue their chosen way of life on their own terms. 

An accessible building stock and built environment allows full social participation and 
offers the opportunity for a: 

Safer and healthier use 

More comfortable use 

More efficient use 

Thus, the adoption of this approach increases the demonstrable factors that allow a 
Contracting Authority to show to its constituency that it is taking its public duties 
seriously. 

Economic Impacts and Opportunities 
Disabled persons and older persons represent a significant consumer market that is 
both insufficiently catered for at the present time and under-exploited.  When it is 
realised that applying accessibility criteria has no negative effects on other groups in 
the population, there is no reason why their use should be limited or curtailed. 

There are strong socio-economic and market incentives to apply the Design for All, 
accessibility and usability approaches that should go hand in hand with everyday 
development and evolution of the built environment. 

10
 2005 EU Green Paper on demographic change:  

http://europa.eu.int/comm/employment_social/social_situation/green_paper_en.html 
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Example: Study on Accessibility in the tourism industry 

A study on the behaviour of disabled travellers and other travellers with activity 
limitations in Germany has shown that: 

36 % did not travel because the service proposed was not accessible 

48 % would travel more often if the service provided was more accessible 

62 % would spend more to pay for accessible services 

17 % travelled abroad because of more accessible offers 

(Source: Federal Ministry of Economics and Labour, 2004) 
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6. About the EU Public Procurement Directives 

The revised Public Procurement Directives11 offer scope for contracting authorities to 
consider social and accessibility issues.  Public authorities, at all levels, are being 
encouraged to positively implement these provisions as far as the new rules allow. 

The Directive provides for 

criteria for qualitative selection (Art. 45-52), 

contract award criteria (Art. 53),  

technical specifications (Art. 23 and Ann. VI) and, finally, 

conditions of performance of contracts (Art. 26).   
These categories, each in a different way, allow to include accessibility aspects  
In this way the Directives can positively influence the inclusion and employment of  
people with disabilities and unemployed people, the safety of the workplace or even  
social care fiscal obligations  

General Description of the Directives 

The principal aim of the Directives coordinating the award procedures of Public 
Procurement is to ensure that the taxpayers' money is spent in a way to have "best 
value for money", respecting, at the same time, the principles of equal treatment, 
non-discrimination and transparency. 

Accessibility criteria can be introduced as technical specifications or performance 
conditions  in  both,  the  “lowest-price”  and  the  “most  economically  advantageous” 
tender procedure, however, accessibility issues, as award criteria, can only be 
considered in the case of the most economically advantageous offer 

A Public Procurement procedure consists of several successive phases, each of 
which allows, to a varying degree, taking environmental and social criteria (of which 
accessibility criteria are a part) into consideration.  In any case, the basic principles of 
equal treatment, non-discrimination and transparency remain to be respected 
throughout all phases. 

11 DIRECTIVE 2004/17/EC 
Of the European Parliament and of the Council, 31st March 2004 
Coordinating the Procurement  procedures of entities operating in the water, energy, transport and 
postal services sectors.  
and
DIRECTIVE 2004/18/EC 
Of the European Parliament and of Council of the of 31

st
 March 2004 

Coordinating the procedures for the award of public works contracts, Public supply contracts and 
public service contracts 
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PHASE 1: Identification of the needs, preparation of the tender notice 

The public client has to identify its needs.  This consists of defining the subject-matter 
of the contract, as well as drafting the contract notice, including technical 
specifications and contract performance conditions (refer also to PHASE 4). Only if 
all of these have been published can Tenderers be expected to correctly respond to 
a call for tender. 

Accessibility criteria, of a technical nature, can be included in the technical 
specifications, where appropriate with references to technical standards.  This 
defines the characteristics of the building or goods to be purchased. 

PHASE 2: Selection of the qualified contractors 

Once the public client has received the tenders, they have to evaluate the Tenderers 
on the basis of the so-called "selection criteria".  The selection phase serves to 
exclude those Tenderers who are not qualified for the job.  Tenderers who do not 
satisfy the selection criteria, will be excluded from the further procedure. 

The “classical” Directive (2004/18/EC) deals with the "criteria for qualitative selection" 
in Articles 45 to 52.  Tenderers that have been convicted ("final judgment") for 
organised crime, corruption, fraud or money laundering shall be excluded from 
participation in the procedure. 

Tenderers having been convicted ("final judgment") for a list of other things may be 
excluded. In this list, there is reference to offences concerning professional conduct12

and not fulfilling obligations relating to payment of social security or taxes. 

At the selection stage, accessibility criteria can be introduced under the heading of 
"technical and/or professional ability" (see 2004/18/EC, Art. 48).  For example, a list 
of accessible Works carried out over the past five years, an indication of the 
specialised accessibility technicians or technical bodies involved, a description of the 
technical facilities and measures for ensuring quality and respect of accessibility 
criteria, the educational and professional qualifications of the persons who will be 
chosen to deliver the expertise required in the execution of the contract. 

12
Recital 43: Non-observance of national provisions implementing the Council Directives 2000/78/EC 

(1) and 76/207/EEC (2) concerning equal treatment of workers, which has been the subject of a final 
judgment or a decision having equivalent effect may be considered an offence concerning the 
professional conduct of the economic operator concerned or grave misconduct. 
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PHASE 3: Evaluation of the tenders, award of the contract 

Once the unqualified Tenderers are eliminated from the procedure, the public client is 
left with the tenders submitted by qualified Tenderers and can now proceed to the 
material evaluation of the tenders.  This evaluation is based on the so-called "award 
criteria" (2004/18/EC, Art. 53). 

In the case of the award being made to the most economically advantageous tender, 
from the point of view of the Contracting Authority, such award criteria must be linked 
to the subject matter of the public contract in question.  The Directive gives the 
following examples: quality, price, technical merit, aesthetic and functional 
characteristics, environmental characteristics, running costs, cost effectiveness, after 
sales service and technical assistance, delivery date and delivery period or period to 
completion. 

Based on the examples given, it is also possible to specifically mention accessibility 
criteria in the award criteria. This would allow the evaluation of the Tenderers' 
specific track record on accessibility including experience, references, know how etc. 

PHASE 4: Execution and performance of the contract 

Once the public client has awarded and signed the contract, they should monitor the 
correct implementation of the contract and all obligations deriving there from, 
including the "contract performance clauses" mentioned above and described at the 
Contract Notice stage of the procedure. 

It should be noted that the Public Procurement Directives do not set out procedures 
or conditions for this stage of the Procurement of a work.  This is because the 
procedures set out in the Directives will have been fulfilled at this point. 

Social criteria can be included as contract performance conditions.  

For example: 

 to recruit more disabled persons than are required under national 
legislation 

 to favour on-site vocational training 

 the employment of people experiencing particular difficulty in achieving 
integration 

 the fight against unemployment 

 to recruit long-term job-seekers 
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 to implement training measures for the unemployed or young persons 

 to comply in substance with the provisions of the basic International 
Labour Organisation (ILO) Conventions, assuming that such provisions 
have not been implemented in national law 

As these contract performance conditions are part of the contract, they have to be 
respected  by  the  appointed  contractor  (the  “winner”  of  the  procedure)  during  the 
execution of the contract, but not earlier.  Each Tenderer is deemed to have based 
their tender on the published conditions.  Consequently, respect of such performance 
conditions is an integral part of the contract and must not be used as a selection or 
award criterion. 

Key elements of the Directive from an Accessibility Perspective 
 When drawing up a call for tender, public authorities are required to identify all of the 

characteristics that the product, Works or service will have to meet.  Rules and an outline 
of the kind of characteristics that can be included are specified in the Articles and 
Annexes of the Directives that relate to technical specifications of a tender. In particular, 
the EU Directives refer specifically to technical specifications relating to accessibility for 
disabled people and Design for All requirements.  

 Public authorities can also decide to impose contract performance conditions on the 
company that wins a call for tender.  These may range from environmental requirements 
to accessibility requirements to the obligation to employ a certain percentage of disabled 
people to do the job. However, any such conditions must be set out in the call for tender 
so as to allow Tenderers to take account of them in their offers. 

 The Directives also include rules on the possibility to reserve contracts for certain kinds 
of companies, which benefit undertakings such as sheltered Workshops13 that employ a 
majority of people with disabilities. 

 Social considerations such as accessibility and employment of disabled people can be a 
selection criterion to the extent that a firm does not respect a statutory obligation to 
employ disabled persons or engages discrimination and is convicted. It can also be a 
"contract performance condition", to be respected by the successful  Tenderer.  These 
must be specified in the call for tender. 

 When making the final choice for a tender, according to the most economically 
advantageous tender, public authorities can take accessibility and social considerations 
into account under some conditions. 

13
Under certain conditions, and concerning accessibility criteria, there is a partial exception to some of 

these principles, called a "special arrangement" in the classical Directive (2004/18). In fact, Art. 19 
(explained in recital 28) gives the possibility to reserve the right to participate in a Public Procurement 
procedure to "sheltered workshops" or to programmes in which most of the employees concerned are 
disabled persons who "cannot carry on occupation under normal conditions". 
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7. Points to consider 

In this section the main points that should be considered in following the procedures 
presented in the Public Procurement Directives for the preparation of a call for 
tenders are set out. 

The most important point to consider is the fact that the Public Procurement 
Directives allow for the inclusion of social and environmental criteria and that it 
specifically mentions "accessibility criteria for people with disabilities" and " design for 
all users" as being valid criteria that should, wherever possible, be taken into account 
when defining technical specifications (Article 23, §1).  Although this means that the 
inclusion of social and environmental (Article 53 §1a) considerations is optional in the 
text of the European Union Directives, it is clearly a strongly expressed wish of the 
European Union that they be included, as stated in the first two introductory recitals. 
It is therefore essential that in transposing the requirements of the EU Directives into 
the national law, these are studied and understood by those preparing calls for 
tender. 

In cases where the national law does not require the inclusion of social and 
environmental considerations or criteria and where there is no other law requiring the 
implementation of a Design for All approach (such as Disability Acts), a Contracting 
Authority can still include accessibility and Design for All in the criteria for the 
realisation of public Works contracts. 

Having studied the text of the Directives, the Build-for-All partners wish to highlight 
the main points that need to be considered as being desirable for inclusion in the 
calls for tender and in the procedures that surround the award of contracts for the 
execution of public Works contracts. 

1. Accessibility as part of social and environmental considerations. 

Relevant Articles and Recitals: 
Article 2 – Recitals 1 &2 

Recitals 1 and 2, which between them, set out the general background for the 
Directives, support the inclusion of social and environmental considerations in the 
awarding phase of contracts.  These recitals are to be read in conjunction with Article 
2 which states unequivocally that Contracting Authorities shall treat economic 
operators equally and non-discriminatorily and in a transparent manner, and article 
53 on the award criteria. 

These provisions therefore allow for the full inclusion of accessibility and Design for 
All approaches. 
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2. Design for all and Accessibility in the technical specifications of a contract 

Relevant Articles and Recitals: 
Article 23, §1- Recital 29 & Annex VI 

Article  23,  §1,  as  mentioned  in  the  introductory  text  specifically  mentions  the 
inclusion of accessibility and Design for All principles in the context of the technical 
specifications that a Contacting Authority can include in the call for tenders.   

These specifications are further detailed in Annex VI. 

3. All electronic means of communication and all documents used in the 
procedures must, in accordance with the principles of equal treatment and 
non-discrimination, be available in accessible formats. 

Relevant Articles and Recitals: 
Article 23 & Recital29 

Article 28 
Article 29 
Article 38 
Article 39 
Article 40 
Article 41 
Article 42 
Article 44 

Article 54 & Recitals 12, 13, 14 

The large numbers of references relevant to this point are the Articles that describe 
the procedures that are open to Contracting Authorities to choose in deciding on how 
to structure a call for tender.  It is important to realise that many economic operators 
that will receive the documents may employ disabled persons and so it is essential, 
to achieve the non-discrimination and transparency requirements of the Directive, to 
ensure that they are accessible to all persons.  For example, this means that calls for 
tender cannot be available in print alone and that any electronic means used, 
including equipment, is in compliance with WAI14 guidelines or similar national 
guidelines. 

The same principles must be applied to the procedures adopted for possible 
"technical dialogues" before launching an award procedure (Recital 8) with economic 
entities so that all participating persons have full access to all relevant information. 

14 The Web Accessibility Initiative (WAI) works with organizations around the world to develop 
strategies, guidelines, and resources to help make the Web accessible to people with disabilities. 
Source: http://www.w3.org/WAI/ 
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4. The Directives permit, under certain conditions the reservation of 
contracts to sheltered Workshops. 

Relevant Articles and Recitals: 
Article 19 
Recital 28 

These provisions of the Directive are aimed at guaranteeing equal opportunities for 
all and they contribute to integration into society of people with disabilities. 
Contracting Authorities should consider the possibility of taking up this option as 
often as it can reasonably be pursued as it demonstrates a clear commitment to 
corporate social responsibility. 

5. The inclusion of Design for All and accessibility principles in the various 
criteria and conditions for the performance of contracts is encouraged by 
some of the provisions of the Directives. 

Relevant Articles and Recitals 
Article 26 & Recitals 33, 44 

Article 27 & Recitals 34, 43 (at the end)  
Article 34 

The various contract performance clauses can, in particular, relate to social and 
environmental matters and, therefore, to accessibility and they should be disability-
proofed in order that they are non-discriminatory. 

Some provisions also allow for the exclusion of Tenderers, in the selection phase, 
that have been convicted for breach of social and employment legislation, including 
of measures fighting discrimination of disabled people in employment. 

The inclusion of these principles will assist Contracting Authorities to define and 
demonstrate non-discriminatory criteria in consultation with people with disabilities.  

6. The Directive allows for the assessment of the technical and/or 
professional ability of Tenderers to be undertaken. 

Relevant Articles 
Article 48 
Article 52 
Recital 45 

These provisions of the Directives are very important to the potential to successfully 
introduce and implement accessibility and Design for All criteria and relate to the 
power of the Contracting Authority to assess the expertise on offer from an economic 
operator and to use this as a criterion for selection.  It is therefore particularly 
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important to ensure that Tenderers are requested to demonstrate the level and 
quality of skills that they can bring to the project in the field of accessibility and 
Design for All. Furthermore they will allow the Contracting Authority to require that 
specific expertise and successful experience in the field of accessibility and Design 
for All is proven. 

7. Only using the "most economically advantageous" approach to the 
choice of contractor allows the weighted evaluation of Design for All and 
accessibility criteria for the award of the contract. 

Relevant Article 
Article 53 & recital 1,2, 5, 6 

Recitals 46, 47 

In deciding on the criteria to use for the award of a contract, the Build-for-All partners 
recommend that Contracting Authorities use the option open to them to include 
Design for All and accessibility criteria: by making the award to the tender most 
economically advantageous from the point of view of the contracting authority.  

 If the decision to do so is taken, then this must be stated in the Contract Notice. 
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/8. Briefing Note on the use of Quality Price Tender Evaluation Models 

Tenders may be evaluated on the basis of the most economically advantageous 
tender (quality based approach) or on the basis of price alone (lowest price 
approach).  In the former case a range of non-price based criteria might be included 
as legitimate evaluation criteria of the best tender and the partners of the Build-for-All 
project consider this to be the best way to evaluate tenders in the Procurement  of 
public Works as it allows the Contracting Authority to take accessibility fully into 
account. Factors relating to access to facilities of people with disabilities, may be 
legitimately included as award criteria. 

The extent to which quality issues may be taken into account in the evaluation of 
tenders may vary.  It is for the selection panel to agree the quality factors, and their 
impact on the evaluation process, in advance of inviting tenders.  However, in certain 
circumstances, it might be appropriate to increase the balance further in favour of 
quality, and an evaluation based entirely on quality might sometimes be legitimate. 

Key steps are: 

 Form a Panel of experts for the award phase; 

 Clarify your award criteria (key success factors), including the relative 
importance of accessibility and all other criteria; 

 Ensure tender invitation documents include a full explanation of the 
evaluation process; 

 Compile robust evaluation and scoring methodologies and keep to them; 

 Pay adequate attention to how presentations and interviews are to be 
structured;

 Fully record each stage of the evaluation process; 

 Debrief unsuccessful candidates immediately after having identified the 
successful tender and sufficiently prior to effectively awarding the contract. 
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9. Toolkit Introduction 

This Toolkit concentrates on delivering the means by which Contracting Authorities 
can ensure that, in their procurement procedures, they take adequate account of the 
accessibility issue which is so fundamentally important. 

If you are unfamiliar with the concepts of accessibility and Design for All, or with the 
content and objectives of the Public Procurement Directives, you are advised to read 
the Handbook, which is Part 1 of this Reference Manual. If these matters are 
familiar to you, then you should find the tools in this short Toolkit useful when 
planning and carrying out public Calls for Tender. 

The Toolkit is specifically aimed at the procurement officers who work, on a daily 
basis to write calls for tender for public Works and who are familiar with the 
provisions of the European Union Directives on Public Procurement Procedures 
and/or the equivalent national legislation.  It will also be informative to those who 
respond to calls for tender, as it gives an insight into how such calls are structured, at 
least as far as the inclusion of accessibility criteria is concerned. 

As the Public Procurement Directives do not oblige Contracting Authorities to include 
accessibility criteria in calls for tender, it is worth noting that there are significant 
benefits from the adoption of this practice.  National Legislation may, in certain 
countries, require this obligation and this is strongly welcomed by the Build-for-All 
partners, but the aim of the work of the project is to encourage the adoption of such 
inclusions in all European Union Member States in all design and construction of the 
built environment. 
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10. The Benefits and Advantages of Design for All 

As stated in the Handbook, there are significant benefits and advantages to be 
gained by the adoption of a Design for All approach in the preparation of calls for 
tender for public Works. These benefits and advantages can affect many actors in 
the process.  Not least of these is the Contracting Authority itself, whose standing in 
the community is certain to be improved and whose overall budget will benefit as the 
advantages of accessible, friendly environments pay dividends in encouraging more 
involvement by more people in the use of public facilities. 
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11. Technical Guidance  

Introduction 
This chapter does not contain the full description of the process of preparing the 
tender documents, a process that is familiar to all those who regularly prepare calls 
for tender.  Rather it shows only the moments where the inclusion of accessibility 
issues make a difference in the specific steps undertaken. 

It should be noted that the accessibility guidelines are only part of  the “ big picture”. 
The other parts consists of employment issues as well as transportation, customer 
services and communications.  These are addressed in a general way in the chapters 
of the Handbook. 

The description of the step-by-step procedure is set out in accordance with the 
relevant phases of preparing the tender documents by procurement officers for the 
purposes of preparing tenders for buildings and outdoor environment facilities, 
funded with the use of public financing and procured by the public sector.  The 
relevant items are described in the light of EU Directive on Public Procurement, 
Directive 2004/18/EC and all Article references below are from that Directive. 

General Conditions on Scope of Application 

In principle the whole procedure applies in cases where the value of the contract 
exceeds EUR 5,923,000 (Art.7 § (c )).  For public Works contracts of lower value the 
tender procedure described in this Toolkit can refer to the national Public 
Procurement legislation in force in each Member State of the European Union. 
However, in all cases the basic principles of the European Treaties have to be 
respected, namely transparency, equal treatment/non-discrimination and best value 
for money. Consequently, the guidance provided by this Toolkit is equally useful for 
projects below the thresholds. 

In  Art.  1.  §  (  2/b  )  a  “work”  is  defined  as  “…the  outcome  of  building  or  civil 
engineering Works taken as a whole to fulfil an economic or technical function…“ 
This means that buildings and outdoor environment facilities belong to the term 
“Works” in the meaning of this Directive. 

The simplest method to get the desired result is to realise the differences in the 
approach of making a given facility and built environment accessible right at the 
beginning of both the design Works and the procurement procedures.  The three 
main areas of concern to make the environment accessible to all can be considered 
as, firstly, eliminating barriers in existing facilities, secondly, issues associated with 
alterations and, thirdly issues associated with new construction.  

Therefore it is helpful to consider the following division of the Works, all of which are 
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relevant to the guidance in this reference manual: 

 New public buildings for general use (with the exclusions contained in the 
legislation of the Member States such as, for example, military facilities) 

 New residential buildings (single–family houses excluded)  
 Alterations and additions in existing buildings of any functional use including 

historical buildings, which are not classified as historical monuments, on the 
occasion of every renovation, modernisation adaptation or revitalisation Works 

 Alterations and additions in existing buildings of any functional use, classified as 
historical monuments on the occasion of every renovation, modernisation, 
adaptation or revitalisation Works 

  New outdoor facilities 

 Alterations to existing outdoor facilities and existing outdoor spaces, not classified 
as historical monuments on the occasion of every renovation, modernisation, 
adaptation or revitalisation Works 

 Alterations to existing outdoor facilities, classified as historical monuments on the 
occasion of every renovation, modernisation, adaptation or revitalisation Works 

 For the buildings, facilities and outdoor spaces classified as historical monuments 
the relevant legislation concerning the historical heritage and culture protection in 
force in every Member State shall be applied 

For the buildings, facilities and outdoor spaces classified as historical 
monuments the relevant legislation concerning the historical heritage and 
culture protection in force in every Member State shall be applied 
The principal aim of the Directive coordinating the award procedures of Public 
Procurement is to ensure that the taxpayers' money is spent in a way to have "best 
value for money", respecting, at the same time, the principles of equal treatment, 
non-discrimination and transparency. 

Accessibility criteria can be introduced as technical specifications or as contract 
performance  conditions  in  both,  the  “lowest-price”  and  the  “most  economically 
advantageous”  tender procedures. However,  accessibility  issues,  as  award  criteria, 
can only be considered in the case of the most economically advantageous tender 
and this fact needs to be signalled at the time of the publishing the contract notice. 

The text that follows gives a series of guidance notes set out in accordance 
with the phases described in the Handbook. 

PHASE 1: Identification of the needs, preparation of the tender notice 

The public client has to identify its needs.  This consists of defining the subject 
matter of the contract, as well as drafting the tender notice, including technical 
specifications and contract performance conditions.  Only if all of these have 
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been published can Tenderers be expected to correctly respond to a call for  
tender.  
Accessibility criteria of a technical nature, can be included in the technical specifications, 
where appropriate, with references to technical standards.  These define the 
characteristics of the building or goods to be purchased. 

4.01 Tender Notice and Notice of Invitation to pre-qualify 

The contracting authority in preparing the Tender Notice and the Invitation to Pre-
qualify should state that accessibility and Design for All criteria will be included 
in the selection and award criteria. The Notice must indicate the relative weighting 
that will be assigned to each of the award criteria (refer to Art. 23) 

4.02 Issue and Submission of Pre-qualification Documents  

The Tenderers will have to respond to the published requirements. To this extent Art. 
23 states that: “…The technical specifications, as defined in point 1 of Annex VI, shall 
be set out in the contract documentation, such as contract notice, contract 
documents or additional documents.  Whenever possible these technical 
specifications should be defined so as to take into account accessibility criteria for 
people with disabilities or Design for All users“. 

PHASE 2: Selection of the qualified contractors 

The selection phase serves to exclude those Tenderers who are not qualified for 
the job.  Tenderers who do not satisfy the so-called "selection criteria", will be 
excluded from the subsequent stages of the procedure. 

The  “classical”  Directive  (2004/18/EC)  deals  with  the  "criteria  for  qualitative 
selection" in Articles 45 to 52.  Tenderers that have been convicted ("final 
judgment") for organised crime, corruption, fraud or money laundering shall be 
excluded from participation in the procedure. 

Tenderers having been convicted ("final judgment") for a list of other things may 
be excluded. In this list, there is reference to offences concerning professional 
conduct15 and not fulfilling obligations relating to payment of social security or 
taxes. 

At the selection stage, accessibility criteria can be introduced under the heading 
of "technical and/or professional ability" (see Art. 48).  For example, a list of 
accessible Works carried out over the past five years, an indication of the 

15
Recital 43: Non-observance of national provisions implementing the Council Directives 2000/78/EC 

(1) and 76/207/EEC (2) concerning equal treatment of workers, which has been the subject of a final 
judgment or a decision having equivalent effect may be considered an offence concerning the 
professional conduct of the economic operator concerned or grave misconduct. 
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specialised accessibility technicians or technical bodies involved, a description of 
the technical facilities and measures for ensuring quality and respect of 
accessibility criteria, the educational and professional qualifications of the 
persons who will be chosen to deliver the expertise required in the execution of 
the contract. 

4.03 The contracting authorities must establish the selection and award criteria, 
respecting the provisions of the Directives, and they can indicate which proof of (pre-) 
qualification they will accept in selecting the Economic Operator to take part in the 
tender. This can be done according to the following steps (4.04 to 4.08): 

4.04 The team. The procurement officer should point to the fact that the composition 
of the technical staff of the Economic Operator should be composed so that: 

 the role of every professional is specified, especially showing the 
expertise related to accessibility and Design for All, 

 a staff organisation chart is included, specifying the role of every 
professional 

 their educational and professional qualifications, their technical 
expertise related to the accessibility and Design for All, shall be 
included. 

4.05 There should be a Clause that the Tenderers (Economic Operators) will be 
asked to describe their entrepreneurial history with special regard to the 
correspondence of the described Works to accessibility and Design for All criteria. 
Also there should be a statement that a declaration that the Tenderer is not the 
subject of a judgement, of bankruptcy procedures and judgement which has the force 
of res judicata (see Art. 45), for example that they are not subject to an exclusion. 

4.06 Certifications – Internal Experts: The procurement officer should point to the 
fact that the possession of quality certifications and membership of qualification lists 
(assessed by certification bodies established under national public or private law) of 
approved Economic Operators undertaking public Works, is needed.  This includes 
certifications in the field of accessibility.  If, in a given Member State, the figure of an 
Accessibility Expert is not recognised or identified then the Procurement Officer 
should ask the bidders to show the personal training and professional experience 
which could be referred to as the basis to assess the knowledge and competencies 
pertaining to accessible design (see Art. 48) 

4.07 Certifications – External Experts: There is a possibility of using an external 
expert  on  accessibility  –  The  procurement  officer should point to the fact that the 
Economic Operator may rely on the economical and technical capabilities of other 
external operators - this guarantees that at least one of the Economic Operators 
involved in the Public Procurement, can prove possession of the required 
accessibility certifications. (see Art. 48 § 3) 
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4.08 Exclusions – the reasons for the exclusion of a Tenderer are set out in Art. 45. 
The Procurement Officer should point out these reasons for exclusion from 
participation in a Public Procurement process which include: involvement in criminal 
organisations, the re-use of revenues from illegal acts, corruption, fraud/tax evasion 
and failure to comply with non-discrimination legislation. (see Art. 45) 

PHASE 3: Evaluation of the tenders, award of the contract 

Once the unqualified Tenderers are eliminated from the procedure, the public 
client invites the qualified Tenderers to submit their offers and it then proceeds to 
the material evaluation of the tenders. This evaluation is based on the "award 
criteria" set out in Art. 53. 

In the case of the award being made to the most economically advantageous 
tender, from the point of view of the Contracting Authority, the award criteria must 
be linked to the subject matter of the public contract in question. The Directive 
gives the following examples: quality, price, technical merit, aesthetic and 
functional characteristics, environmental characteristics, running costs, cost 
effectiveness, after sales service and technical assistance, delivery date and 
delivery period or period to completion. 

Based on the examples given, it is also possible to specifically mention 
accessibility criteria in the award criteria. This allows for the evaluation of the 
Tenderers' specific track record on accessibility including experience, references, 
know how etc. 

4.09 In this phase of the tender procedure, in the part concerning the technical 
specifications the Procurement Officer should again point to the fact that the 
relevant special conditions taking into account accessibility criteria for people with 
disabilities and Design for All users will be imposed. The special conditions will be 
described in Technical Specifications part of the tender documentation (see
Art.23). 

4.10 It is recommended that contracting authorities should always decide to use the 
most economically advantageous tender procedure so that accessibility criteria can 
be a part of the Contract Award Criteria. The fact must be signalled from the outset 
of the procedure and the relative weighting that will be given to the criteria published. 
The objective should be that the proposals prepared with Design for All solutions in 
mind will be given a high weighting and therefore a high importance in the awarding 
of the contract. 

Explanation: (The first part of Art. 53 is relevant: “…Contract award criteria: 
Without prejudice to national laws, regulations or administrative provisions 
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concerning the remuneration of certain services, the criteria on which the 
contracting authorities shall base the award of public contracts shall be 
either:  

…when  the  award  is made  to  the most  economically  advantageous  tender 
from the point of view of the contracting authority, various criteria linked to 
the subject-matter of the public contract in question, for example, quality, 
price, technical merit, aesthetic and functional characteristics, 
environmental characteristics, running costs, cost-effectiveness, 
after-sales service and technical assistance, delivery date and delivery 
period or period of completion, or... 

4.11 As the call for tender should describe the scope of the Works, the quality of the 
materials and the standards of workmanship that the successful Tenderer will be 
called upon to provide in carrying out the Works it should also convey other essential 
information having a bearing on the performance of the Works. Therefore it should be 
clearly stated that:  

The building legislation mandatory in every Member State is obligatory for every 
Tenderer (Economic Operator) in the given Member State and it is not the intention of 
the document to make any kind of compilation of legislation in order to get specific 
standards.  All the provisions described above are to comply with the Member State 
legislation being in force with regard to the superiority of European Union law.  

PHASE 4: Execution and performance of the contract 

Once the public client has awarded and signed the contract, it should monitor the 
correct implementation of the contract and all obligations deriving there from, 
including the "contract performance clauses" mentioned above and described at 
the Contract Notice stage of the procedure. 

It should be noted that the Public Procurement Directives do not set out 
procedures or conditions for this stage of the procurement of a work.  This is 
because the procedures set out in the Directives will have been fulfilled at this 
point. 

4.12 The Procurement Officer can prescribe, as contract performance conditions, the 
test, inspection and acceptance conditions of the finished Works.  Any such 
conditions must be clearly set out in the contract notice and the invitation to tender 
and may include items such as: 
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 audit of the finished Works undertaken by independent experts from professional 
associations and public or private accessibility centres, if available in a given 
Member State  

 the end users’ involvement in prototypes analysis, virtual use, interviews etc. in 
a way complying with the legislation in force in a given Member State. 

In case of alterations and/or additions to existing buildings and outdoor spaces,
hi itistorically classified or not classified,, the Procurement Officer can add onally 
require the preparation of a survey identifying existing accessibility barriers. Comentari [FIEC-UP1]: PAG 

E : 10
 NO, logically impossible to 

make a preparatory study party of 
the performance conditions (i.e. to 
be respected only by the successful 
tenderer after he has signed the 
contract.) 
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12. Examples of Good Procedural Practice in Public Procurement 

The project partners were invited to submit examples of good procedural practice in 
Public Procurement projects. These have been compiled and are presented below 
without critical appraisal, for the information of the reader. 

The following are examples of projects where good procedural approaches were 
adopted to the procurement of Works or services by Contracting Authorities. They 
are given so as to encourage the uptake of similar good and best practices across 
Europe.  

It is essential that the accessibility issues to be solved are defined as early as 
possible in the process. Very recent (bad) examples abound of large public projects, 
where the most evident needs for accessibility have not been taken into account 
despite the billions of € and the large numbers of professionals involved. 

A primary school for 500 pupils aged between 4 and 11 (case A) needs to 
accommodate pupils with permanent and temporary disabilities. A pupil with a broken 
leg requiring weeks or months using wheelchair or crutches is only too frequent.  

In the much larger and farther-reaching examples of the metropolitan transport 
organization in Barcelona – Spain (cases B and C), the ambition to transport millions 
of people per year from door to door, requires an extensive study of passenger traffic 
flows, of commuting walking distances, of smooth levelling between all 
interconnecting areas and means of transport, of accessibility of all levels by lifts, 
escalators and moving walks. Buses, trams and trains need to provide full 
accessibility to all, without any discrimination. Platforms for buses, trams and trains 
should be at the exact level of the carriage. In the case of buses, a projecting 
platform and partial lowering of the bus are available solutions which are widely used 
around the world – but only where these requirements are specified. In other words, it 
means a clear understanding of the needs of the visually impaired, the persons with 
limited mobility, limited hearing and users with other disabilities. Technological 
solutions exist and their relative need should be identified early on in the Public 
Procurement process by experts in the field. All types of public buildings must be 
easily accessible to all. 

In some cases, the social commitment of the administrative bodies involved, 
guarantees a good analysis of the needs and the level of accessibility requested, but 
in most cases, it is highly recommended to consult experts in the field of disabilities, 
who will clearly identify the accessibility issues to be covered by the project. In all 
cases, Design for All is an excellent tool for the companies to improve their business 
opportunities and their reputation. 
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All cases presented are related to a geographical region, showing that a local 
snowball effect can appear, through which more actors wish to be involved in the 
bettering of the built environment and improvement of social relations. 

Case A: Bleak Hill Primary School, St Helens, Lancashire 
The Bleak Hill project, a partnering contract between St Helens Metropolitan Borough 
Council and contractors Willmott Dixon, was the first example of a local authority 
awarding a partnering contract for a building based purely on the basis of quality with 
no mention of price. 

Context 

Bleak Hill is a 500-pupil county primary school for 4-11 year olds. Existing buildings 
occupied about 25% of the school grounds. The new school with infants and junior 
playgrounds was built in the playing fields, giving complete segregation of 
construction from school activity. The main 40-week construction period was followed 
by one week to transfer pupils and staff and a further 12 weeks for demolition of the 
old school and creation of a new multi-use sports field and running track, new main 
entrance and car park. 

Key Achievements 

 The production of a bigger school for a smaller budget. 

 Some aspects, such as the M&E (IT, lighting control, energy saving), above 
average quality. 

 Higher level of cost certainty than normal for the Council. 

 11% cost savings against traditional approaches. 

 32% faster construction than original programme. 

Key Drivers 

 The People Factor - Key officers at St. Helens believed that partnering could 
help  them  break  out  of  the  ‘worst  value’ scenario often produced by traditional
contracting. 

 Central Government – Began  linking adoption of  ‘Rethinking Construction’ and 
Asset Management to local authority cash allocations. Treasury looking for annual 
savings of 2% under Best Value as a whole. 

Essential Success Factors 
 Corporate Commitment –  St  Helens  ensured  that  they  had  contracts  sub-

committee buy in and because the change was driven from the top they did not 
have the difficulties with their standing orders that are sometimes encountered in 
local authority partnering. 

 Involvement of Stakeholders – As well as the authority’s building professionals 
and senior management, all stakeholders attended the final interviews. Local 
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councillors, head teacher, school governors, political leaders, education, audit and 
legal officers – some 30 people in all. 

 Trust –  In  each other  as well as  in  themselves  to be able  to deliver  something 
different. The team had a total open book approach. 

The Process 

Following its initial advertisement St Helens issued 52 copies of its comprehensive 
information pack on the project. This explained the partnering ethos and requested 
method statements for eight quality assessment criteria (not including price). The 26 
responses were scored and the four best performing firms were invited for interview.  

The decision at the interview to appoint Willmott Dixon was unanimous and at this 
stage they had not mentioned figures. Their proposal was based around experience 
in partnering and in schools, management team and added value they thought that 
they could bring to the project. The first of the key subcontractors, M&E contractor 
Drake & Scull, was then jointly appointed by both parties, using a scoring system 
weighted 70% quality and 30% price. Other subcontractors and suppliers were then 
brought into the partnership on a similar basis. 

Shared Savings and Risk 
The form of contract used was the ACA Standard Form of Contract for Project 

Partnering, written by Trowers & Hamlins, with the cost plan figure used as both a 
target price and a guaranteed maximum price (GMP). The contractors agreed to 
include profit and on-cost recovery within the cost plan, however if savings during 
construction were achieved they were shared 50:50. There was a 5% cap on extras 
over the GMP which meant that the Council’s risk was identified in the agreement at 
2.5%,  half of  the 5%,  as was Willmott Dixon’s. Beyond  that shared  risk, except  for 
pre-defined areas, Willmott Dixon picked up all the risk. 

Cost Plan within Budget 
This was done through a series of Value Engineering (VE) Workshops over an eight 
month period. The cost plan was revised 12 times to identify approximately 
£300,000-worth  of  savings  and efficiency  gains. The school was fully involved and 
everything was done on a completely open-book basis. Each item identified in the VE 
Workshops as a potential saving was championed by one or more members of the 
team, who took responsibility for bringing forward a workable solution to the next 
meeting.

Open Book 

Open book means that the actual accounts are the balance sheet for that project, 
and can therefore be inspected by the client. They include the fee structures for the 
design teams, the contractor and subcontractors on that particular scheme. The 
actual  contract  price  is  built  up  in  a  joint manner,  so  that  the  contractor’s  team  is 
satisfied that the prices in it are correct, and the Quantity Surveyors are likewise 
satisfied that everything is correct. Adjustments are made in the Value Engineering 
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process, by the team together. Once the GMP is agreed and the work proceeds on 
site, the open-book approach means that if the client’s representatives want to make 
sure that there is not a huge profit being generated from the scheme, or if, say, there 
are some extras and they want to justify them, the books are there to be examined, 
and to reveal how the calculations have been arrived at. 

‘We’ve  been  listened  to  and we’ve  argued  sensibly  for  the  good  of  the  pupils. We 
think we’ve got the best deal possible because of the expertise of the Partnership.’ - 
Peter Isaac, Headmaster, Bleak Hill School 

Case B 
In 2005 the Entitat Metropolitana del Transport (transport authority of the 
metropolitan area of Barcelona-Spain) distributed among related administrative 
bodies and NGOs a draft of a call for tenders aiming to procure the service provision 
of door to door transport in Barcelona. 

The Design for All Foundation answered to the invitation to comment the draft 
proposing several suggestions. The majority of these suggestions focused in to 
guarantee the quality of the service provision, like to adjust the number of vehicles to 
the demand, to inform about public accessible transport (as well as to foreigners), 
including interviews to the users in the quality assessment method, etc. 

Another suggestion also accepted by the Transport Authority was to include CSR 
aspects in the awarding criteria. That is, it was suggested that 5% of the total score 
were related to social policies like employment of people with disabilities, balance in 
gender among employees, involvement in the community NGOs, etc. 

Comments 
It is innovative and a good tool for administrations not experienced in to include 
Design for All and disability issues in calls for tenders to distribute a draft of the call 
among related administrative bodies and NGOs that will help to improve the contents 
of the calls in these aspects. 

It is also remarkable the inclusion of social aspects in the award criteria. A cheaper 
offer of a company lacking social responsibility would be more costly for society. 

Case C 
Since 1992, with the collaboration of experts and user organisations, Transports 
Metropolitans  de  Barcelona  (Barcelona’s  public  transport  company)  has  been 
updating and improving throughout the years the technical description in the calls for 
tenders that they launch when purchasing buses. The technical requirements include 
detailed definitions, technical drawings and all the necessary elements (including the 
accessibility ones) to avoid mistakes in the construction process. 

Comments 
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To produce well defined technical requirements not only helps to prevent mistakes 
and to purchase exactly what is intended but to facilitate the comparison between 
offers. 

Case D 
Applus Corporation is a multinational company with more than 6000 employees and 
present in 25 countries in three continents. The main business is certification, testing 
and audit in fields like automotive, safety, food, building, electronics, chemist, quality 
assurance, etc. 

In 2004 the company decided that, due to the fact that their business guarantees the 
quality of products and services for the consumers, they decided to enlarge the 
concept of consumers including children, elderly and people with activity limitations. 

As a consequence, the company developed the Corporate Social Responsibility 
policy based on the Design for All criteria. In practise that droved them to develop a 
plan to make their facilities accessible, to offer their clients a system to certify the 
accessibility of their premises, means of transport, and services and to use the 
income generated to disseminate the Design for All concepts through publications, 
conferences, etc. 

Comments 
The ethical approach of Applus has increased the reputation of the company among 
clients, companies, administrations and users facilitating their relationship with them. 

But another unexpected outcome is that the employees realized in a very tangible 
way that the company is not only seeking for profit but also pursuing social ends.  

Bearing in mind that, in Europe, one family out of four have a member with disability 
(and that also happens among the company’s employees),  the human  resources of 
the corporation feel more involved to the philosophy of the company.  

Case E 
According to Spanish law companies with more than 50 employees have to employ 
at least 2% of its workforce with people with disabilities. 
This  law  exists  since  1982  but  the  companies  didn’t  paid  attention  to  and  the 
administrative bodies didn’t check up on this process.  
In the last years, thanks to the pressure of NGOs, this question has been put in the  
social agenda. Beginning by requesting for a certificate of people with disability 
employment to have the right to participate in a call for tenders, nowadays to be 
candidate  to  be  selected  for  any  kind  of  administration’s  economical  support 
(including Research & Development (R+D)) the company should demonstrate the 
fulfilment of this law. 
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Comments 
Although it was hard for the companies in the beginning, throughout this process 
many companies realized that they already have employees with disability not being 
aware of the advantages in taxes that the company was losing and, on the other 
hand, by contracting new employees with disability, the attitudes of the human 
resources also improved regarding respect to diversity. 

Regarding R+D initiatives it should be said that, since the 4th R+D Framework 
Program of the European Commission, when the projects associated with the 
improvement of quality of life, sustainable growth and information technologies 
include aspects related to Design for All, the elderly and people with disability tend to 
have more opportunities to achieve a better score in the calls for proposals. 

Case F 
In 2000, the Government of the Autonomous Region of Extremadura (Spain) passed 
the 202 Decree offering SMEs based in the region subsidies to cover up to 50% of 
the investments made by the companies implementing Design for All in their products 
and services. 

This initiative supported by the regional Chamber of Commerce caused several 
companies from the food, transport and building sectors to develop plans in that 
respect. 

Comments 
In the past the belief was that the only way for administrative bodies to promote 
changes was through legislation, nowadays, both the Public Procurement 
considering social issues and economical support have become important tools for 
bringing out changes. 
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Appendix 1 - List of accessibility relevant European standards (CEN norms) 

The following CEN standards should be the support documents for the officers writing 
the invitations to tender as well as for the Tenderers: 

ISO TC 59: Building construction 

ISO TR 9527:1994 ”Building construction – needs of disabled persons in buildings – design 
guidelines” has been elaborated to give guidelines on the subject. 

Sub Committee 16 “Accessibility and usability of the built environment”, is currently drafting 
the ISO/CD 21542 “Building  construction  —  Accessibility  and  usability  of  the  built 
environment”

CEN/TC 178 “Paving units and kerbs” 

A specific standard for those with limited visual capacities is under development. It regards 
prEN 15209 “Accessibility and usability of the built environment” 

CEN/TC 10 “Lifts, escalators and moving walks” 
EN 81-70:2003 “Safety rules for  the construction and  installations of lifts - Particular 
applications for passenger and good passengers lifts - Part 70: Accessibility to lifts for  
persons including persons with disability”  
EN 115:1995 and its Amendments “Safety rules for  the construction and  installation 
of escalators and passenger conveyors” 
Following standards are under preparation:  
prEN 81-40 “Safety rules for the construction and installation of lifts - Special lifts for 
the transport of persons and goods - Part 40: Stairlifts and inclined lifting platforms 
intended for persons with impaired mobility” 
prEN 81-41 “Safety rules for the construction and installation of lifts - Special lifts for 
the transport of persons and goods - Part 41: Vertical lifting platforms intended for  
use by persons with impaired mobility” 

CEN TC293: Technical aids for disabled persons 
The primary objectives of this TC are: 

 to produce standards on technical aids for persons with disabilities, including 
follow-up activities and revisions; 

 to  contribute  to  the  development  of mandates,  the  ‘design  for  all’  concept,  and 
other centrally-located activities of importance to the field of technical aids for 
persons with disabilities; 

 to inform about the CEN/TC 293 standards production and other activities. 
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TC293 is currently working, inter alia, on standards for hoists, walking aids, 
wheelchairs and prosthetics. 

ISO TC 159: Ergonomics 
A specific ad hoc group “ergonomics for people with special requirements” has been 
set up. A new standard on usability of everyday products is under development. It 
regards: 

ISO/DIS 20282-1 “Ease of operation of everyday products – Part 1: Context of use 
and user characteristics” 
ISO/CD TS 20282-2 “Ease of operation of everyday products -- Part 2: Test method” 
Also, the following project is under development:   
ISO/AWI TR 22411 “Ergonomic  data  and guidelines  for  the  application  of  ISO/IEC 
Guide 71 in standards related to products and services to address the needs of older  
persons and persons with disabilities” 

ISO TC 22: Road vehicles 
Sub Committee 26 “Accessibility of vehicles to the physically handicapped” is 
preparing ISO/AWI 23688 “Vehicles for the transport of people with reduced mobility 
with a maximum capacity of 8 seated passengers, driver not included” 
CEN/CENELEC Guide 6: “Guidelines for standards developers to address the needs 
of older persons and persons with disabilities”
This guide is primarily addressed to the standard’s writers and helps them to take into 
account the needs of older persons and persons with disabilities. But it is also a good 
tool for gathering information on the specific topic. The CEN/CENELEC Guide 6 is 
technically  identical  to  the  ISO/IEC  Guide  71  and  can  be  downloaded  –  free  of 
charge – at following webpage: 
http://www.cenorm.be/boss/supporting/reference+documents/reference+documents.asp#8 

CEN Workshop: Design for All and Assistive Technologies in ICT. 
Two CWAs were elaborated: 

 CWA 14661: 2003 containing guidelines to standardisers of ICT products and services in 
the CEN ICT domain (aimed to be a kind of ICT-sector guide, complementing 
CEN/CENELEC Guide 6) 

 CWA 14835: 2003 containing guidelines for making information accessible through sign 

language on the web 

Both CWAs reach the end of their 3 year life time during 2006. Unless resources are 
available for a major update to both of them, their validity will not be prolonged 
beyond 2006. 

CEN/CENELEC Workshop: Accessibility in Collective Transport Systems 
(ACTS) 
This Workshop has drafted a CEN/CENELEC Workshop Agreement to provide 
guidance – to writers of relevant standards relating to collective transport systems -
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how to take account of the needs of potential passengers with functional limitations, 
especially older persons and persons with disabilities. 

The CWA 45546-1:2004 “Guidelines  to  standardisers  of  Collective  Transport 
Systems - Needs of older people and persons with disabilities - Part 1: Basic 
Guidelines” can be considered as a sector specific supplement to CEN/CENELEC 
Guide 6. 

Note: the development of standards is an ongoing process. For getting the latest 
information on the state of play, consult the website of CEN (www.cenorm.be),
CENELEC (www.cenelec.org) or ISO (www.iso.org).
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Appendix 2 - Implementing Accessibility Criteria in Practice 

The ideas and statements of the lift, escalator and moving walks industry, drawing on 
the work of the Report of the Expert Group of the European Commission under the 
title of: “Europe,  accessible  to  all  by  2010” (2003), chapters 1.2, 1.3 and 2 are 
summarized below.  They indicate numerous aspects of accessibility which should be 
taken into consideration in order to ensure that accessibility of the built environment 
is achieved by Contracting Authorities: 

The built environment must be fully accessible to all, keeping the mobility chain 
unimpaired and applying state-of-the-art safety 

All buildings should have horizontal and vertical easy access, to all floors or 
other spaces, suitable to all people. 

Where circumstances dictate, all main entrance and exit building doors will be 
powered 

No public building should be built without a lift if it has more than one floor. 

Level differences should be compensated by ramps or preferably lifting 
platforms. No step(s) up or down will hamper the access if no ramp is provided. 

All lifts should be equipped with audio and visual signals & controls which are 
designed for ease of use by every user and positioned at the right height in the 
lift car and on landings. 

Sanitary facilities should be accessible to all and will satisfy local requirements 
in terms of size and organisation 

Buildings signage must be integrated and displayed so that they will fulfil their 
function without being visually-discriminating, including the clear identification of 
glass areas for people with impaired vision. 

Lighting of public spaces should be sufficient to read signage in all conditions 

Every public building must provide means for the evacuation of ALL present in 
the building at all floors, in case of a fire or other emergency. The accessibility of 
fire-fighters and the evacuation of people with disabilities are priorities for 
officers writing public tenders. 

External connections of buildings with the public transport infrastructure will be 
optimized, with the necessary means, taking distance into account, avoiding 
level differences and enabling access to all able and less-able citizens. 

Further Measures that can be taken by Procurement  bodies to achieve 
accessibility include: 

Identification of the main issues affecting accessibility and inclusion 
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 Establishment of consultation groups  

 Cooperation with representative organisations of and for  disabled people 

 Bringing accessibility expertise into construction projects 

 Consulting or checking the accordance with pertinent CEN standards, 
related to specific areas (car parks), equipment (lifts, escalators & moving 
walks for ex.) and materials (tactile floors for ex.) (See list in Annex 1) 

 Operating Disability proofing decision making to generate practical and 
pragmatic recommendations for accessible environments 

 Conducting case studies in accessibility that demonstrate what can be 
achieved with careful thought and willingness to compromise 
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Appendix 3 - Accessibility rules related to design 

The fundamental accessibility criteria understood as rules relating to design are as 
following: 

 Providing means for achieving equal spatial orientation to all users by the means 
of adequate spatial layout of the outdoor space and the spaces inside buildings, 
including the use of accessible signage, adequate way-finding and information 
systems. 

 Providing means for achieving equal and unrestricted mobility to all users, outside 
and inside buildings, especially in terms of vertical circulation, horizontal 
circulation, spatial parameters of the spaces and facilities, having regard to site 
topography seen in the broader context, to the adequate illumination levels; 
mobility seen as elimination of hazardous elements, providing necessary 
infrastructure, selection of the adequate finishing materials and all necessary 
state-of- the art solutions.  

 Providing means for achieving safe evacuation conditions from the buildings and 
from the outdoor facilities for everybody, having regard to their mobility 
possibilities. 

 Providing means for assuring everyone’s dignity in terms of creating the adequate 
conditions for personal hygiene in the inner spaces and in the use of the outdoor 
facilities.  

This should be achieved by incorporating the requirements of Design for All in all 
groups of design and construction Works as specified in the Tender, according to the 
Member State Law, and according to the competencies of the Economic Operator. 
Compliance with these fundamental accessibility criteria should be clearly pointed out 
in the design and technical description of all kinds of Works by the Economic 
Operator .  
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Appendix 4 - How to demonstrate Social Commitment 

Having studied the range of issues and options open to an organisation in the field of 
adopting better practice approaches to disability and accessibility issues, it will be 
desirable to find ways of openly demonstrating this commitment to Corporate Social 
Responsibility16 to the outside world.  This can be done by adopting one or more of 
the following actions: 

 Actively promoting diversity in your work force;  

 Practicing equal opportunities recruitment; 

 Undertaking positive action towards disabled persons (such as providing 
traineeships for disabled persons, targeted outreach towards disability 
organisations in the recruitment process; recruitment of disabled persons to the 
work force); 

 Undertaking systematic disability awareness training for all company staff; 

 Providing regular training of company staff in accessibility and Design for All; 

 Undertaking specific initiatives to raise awareness about the benefits of 
accessibility and Design for All approaches; 

 Ensuring the work place is accessible for disabled persons (both disabled 
clientele and disabled staff); 

 Using new technologies to the advantage of people with disabilities, who stand to 
gain from more flexible forms of work and work organisation. 

 Ensuring the provision of accessible goods and services 

 Adopting a seamless approach to accessibility: implementation of this approach 
throughout all stages of the project from conception and design to 
implementation, construction and maintenance. 

 Involving representative disability and older people’s organisations in the design 
and implementation of project work 

16 Corporate Social Responsibility is defined by the European Commission as “a concept whereby 
companies integrate social and environmental concerns in their business operations and in their  
interaction with their stakeholders on a voluntary basis”  
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Good practice examples 

The Schindler Award for Architecture “Access for All”: to raise awareness and 
promote training of architecture students on the issue of accessibility in built 
environment design. 

Adecco is implementing a Corporate Social Responsibility program: "Disability & 
Skills" is currently being spread throughout the Adecco network to have all business 
units compliant in terms of employment of people with disabilities at Adecco's clients 
and for internal recruitment focusing on skills. 

Hewlett-Packard Products and Services accessibility information - accessibility 
database to inform customers of how HP products meet accessibility requirements. 
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Appendix 5 - Resources for training 

A series of national training Workshops will be organised in 2006 

Target audience will be public authorities, professional organisations and disability 
organisations from national and local level. 

The outcome of these events – to be included in the final version of this document at 
the end of 2006 - will contribute to improve the content of the present Reference 
Manual in order that it can be adapted to the particular national, regional or local 
situations in the Member States. 

Supplemental appendixes are being prepared, i.e.: 

How to ensure Public Procurement Results in Accessibility 

Disability proof decision making 

In the meantime all interested persons should refer to the project Website 
www.build-for-all.net, that will be updated always when new materials will  be 
available. 
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Appendix 6 - Glossary 

‘Built Environment’ The “European Concept for Accessibility” mentions two types of environment: natural 
and built. 
Natural environments: their development depends solely on the action of natural elements (rain, wind). As 
soon as natural environments like for example forests are modified in order to be used by people, they 
become part of the built environment.  

Built environments: these are environments created or modified by people so that people may live in them. 
Examples of built environments: buildings, squares, vehicles (transport), parking spaces, streets, children's 
play areas, monuments, water/gas installations, etc. natural parks - in which plant life is protected, and 
designated paths and different services are provided and beaches - with equipment (ramps, walkways on 
the sand, etc.) that facilitates access to them and the various services they offer, and which provides 

specific assistance in terms of bathing (floats for children, floating chairs for people with mobility problems, 
or buoys to indicate safe areas). 
Thus, the built environment refers to any space or facility designed by people for people, whether public or 
private... 

‘Disabled people’ Disability is a “general term denoting the negative aspects of the (WHO, 2001) 
interaction between a person (with a health condition) and that person's contextual factors, i.e. 
environmental and personal. This term is only used when reference to the three dimensions of the 2001 
WHO International Classification of Functioning, Disability and Health (ICF) - Body Functions 
& Structures, Activity and Participation - is intended.” (Source: Sustainable Design International Ltd. 
2000-2002: Harmonized E.U. Vocabulary - Useful Terms & Definitions Relating to 'Disability & Human 
Perception')

‘People with Reduced Mobility’ As quoted in the EDF response to the European Commission Staff 
Working Paper : Rights of Persons with Reduced Mobility when Travelling by Air - DOC EDF 04/08 EN June 

2004 The term "person with reduced mobility" has been widely used in European Community and European 
Civil Aviation conference (ECAC) documents. Some concerns have been raised by disability organisations 
that the term ?persons with reduced mobility? is not sufficiently clear.  There has been some concern that 
the term does not, in an explicit-enough way, relate to those individuals who are blind, partially sighted, 
deaf, hard of hearing, or those who have an intellectual disability as such individuals do not necessarily 

experience limited "mobility" when travelling.  
Therefore, EDF stresses that the diversity of disability must be recognised in the draft Regulation and that 
the term "person with reduced mobility" should be interpreted broadly 

For the purposes of Directives 2004/18/EC and 2004/17/EC, the following definitions shall apply. 
(Source: L 134/128 EN Official Journal of the European Union 30.4.2004) 

‘Public contracts’ are contracts for pecuniary interest concluded in writing between one or more economic 

operators and one or more contracting authorities and having as their object the execution of Works, the 
supply of products or the provision of services within the meaning of this Directive. 

‘Public Works contracts’ are public contracts having as their object either the execution, or both the 
design and execution, of Works related to one of the activities within the meaning of Annex I or a work, or 

the realisation, by whatever means, of a work corresponding to the requirements specified by the 
contracting authority. 

A ‘work’ means the outcome of building or civil engineering Works taken as a whole which is sufficient 

of itself to fulfill an economic or technical function. 

‘Public supply contracts’ are public contracts having as their object the purchase, lease, rental or hire 

purchase, with or without option to buy, of products. A public contract having as its object the supply of 
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products and which also covers, as an incidental matter, siting and installation operations shall be 
considered to be a ‘public supply contract’. 

‘Public service contracts’ are public contracts having as their object the provision of services referred to in  
Annex II. A public contract having as its object both products and services within the meaning of Annex II  
shall be considered to be a ‘public service contract’ if the value of the services in question exceeds that of 
the products covered by the contract.  
A public contract having as its object services within the meaning of Annex II and including activities within 
the meaning of Annex I that are only incidental to the principal object of the contract shall be considered to 
be a public service contract. 

‘Public Works concession’ is a contract of the same type as a public Works contract except for the fact  
that the consideration for the Works to be carried out consists either solely in the right to exploit the work or 
in this right together with payment.  

‘Service concession’ is a contract of the same type as a public service contract except for the fact that the  
consideration for the provision of services consists either solely in the right to exploit the service or in this  
right together with payment.  

A ‘framework agreement’ is an agreement between one or more contracting authorities and one or more  
economic operators, the purpose of which is to establish the terms governing contracts to be awarded  
during a given period, in particular with regard to price and, where appropriate, the quantity envisaged.  

A ‘dynamic purchasing system’ is a completely electronic process for making commonly used purchases,  
the characteristics of which, as generally available on the market, meet the requirements of the contracting  
authority, which is limited in duration and open throughout its validity to any economic  
operator which satisfies the selection criteria and has submitted an indicative tender that complies with the  
specification.  

An ‘electronic auction’ is a repetitive process involving an electronic device for the presentation of new 
prices, revised downwards, and/or new values concerning certain elements of tenders, which occurs after  
an initial full evaluation of the tenders, enabling them to be ranked using automatic evaluation methods.  
Consequently, certain service contracts and certain Works contracts having as their subject-matter  
intellectual performances, such as the design of Works, may not be the object of  
electronic auctions.  

The terms ‘contractor’, ‘supplier’ and ‘service provider’ mean any natural or legal person or public entity 
or group of such persons and/or bodies which offers on the market, respectively, the execution of Works  
and/or a work, products or services.  

The term ‘economic operator’ shall cover equally the concepts of contractor, supplier and service provider.  
It is used merely in the interest of simplification.  
An economic operator who has submitted a tender shall be designated a ‘Tenderer’. One which has sought  
an invitation to take part in a restricted or negotiated procedure or a competitive dialogue shall be  
designated a ‘candidate’.  

‘Contracting authorities’ means the State, regional or local authorities, bodies governed by public law, 
associations formed by one or several of such authorities or one or several of such bodies governed by 
public law. 

A ‘body governed by public law’ means any body: 

(a) established for the specific purpose of meeting needs in the general interest, not having an industrial or 
commercial character; 
(b) having legal personality; and  

(c) financed, for the most part, by the State, regional or local authorities, or other bodies governed by public 
law; or subject to management supervision by those bodies; or having an administrative, managerial or 
supervisory board, more than half of whose members are appointed by the State, regional or local 
authorities, or by other bodies governed by public law. 
Non exhaustive lists of bodies and categories of bodies governed by public law which fulfill the criteria 

referred to in (a), (b) and (c) of the second subparagraph are set out in Annex III. Member States shall 
periodically notify the Commission of any changes to their lists of bodies and categories of 
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bodies. 

A ‘central purchasing body’ is a contracting authority which: 
— acquires supplies and/or services intended for contracting authorities, or 
— awards public contracts or concludes framework agreements for Works, supplies or services intended for 

contracting authorities. 

‘Open procedures’ means those procedures whereby any interested economic operator may submit a 

tender. 

‘Restricted procedures’ means those procedures in which any economic operator may request to 

participate and whereby only those economic operators invited by the contracting authority may submit a 
tender. 

‘Competitive dialogue’ is a procedure in which any economic operator may request to participate and 

whereby the contracting authority conducts a dialogue with the candidates admitted to that procedure, with 
the aim of developing one or more suitable alternatives capable of meeting its requirements, and on the 
basis of which the candidates chosen are invited to tender. 

For the purpose of recourse to the procedure mentioned in the first subparagraph, a public contract is 
considered to be ‘particularly complex’ where the contracting authorities: 

— are not objectively able to define the technical means in accordance with Article 23(3)(b), (c) or 
(d), capable of satisfying their needs or objectives, and/or 
— are not objectively able to specify the legal and/or financial make-up of a project. 

‘Negotiated procedures’ means those procedures whereby the contracting authorities consult the 

economic operators of their choice and negotiate the terms of contract with one or more of these. 

‘Design contests’ means those procedures which enable the contracting authority to acquire, mainly in the 
fields of town and country planning, architecture and engineering or data processing, a plan or design 

selected by a jury after being put out to competition with or without the award of prizes. 

‘Written’ or ‘in writing’ means any expression consisting of words or figures which can be read, 
reproduced and subsequently communicated. It may include information which is transmitted and stored by 

electronic means. 

‘Electronic means’ means using electronic equipment for the processing (including digital compression) 

and storage of data which is transmitted, conveyed and received by wire, by radio, by optical means or by 
other electromagnetic means. 

The ‘Common Procurement Vocabulary (CPV)’ shall designate the reference nomenclature applicable to 

public contracts as adopted by Regulation (EC) No 2195/2002, while ensuring equivalence with the other 
existing nomenclatures. 
In the event of varying interpretations of the scope of this Directive, owing to possible differences between 

the CPV and NACE nomenclatures listed in Annex I, or between the CPV and CPC (provisional version) 
nomenclatures listed in Annex II, the NACE or the CPC nomenclature respectively shall take precedence. 

‘public telecommunications network’ means the public telecommunications infrastructure which enables 

signals to be conveyed between defined network termination points by wire, by microwave, by optical 
means or by other electromagnetic means; 

a ‘network termination point’ means all physical connections and their technical access specifications 

which form part of the public telecommunications network and are necessary for access to, and efficient 
communication through, that public network; 

‘public telecommunications services’ means telecommunications services the provision of which the 

Member States have specifically assigned, in particular, to one or more telecommunications entities; 
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‘telecommunications services’ means services the provision of which consists wholly or partly in the 

transmission and routing of signals on the public telecommunications network by means of 
telecommunications processes, with the exception of broadcasting and television. 

… to be continued 
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DE

Brüssel, den 1.12.2008

KOM(2008) 804 endgültig

MITTEILUNG DER KOMMISSION AN DAS EUROPÄISCHE PARLAMENT, DEN RAT, DEN
EUROPÄISCHEN WIRTSCHAFTS- UND SOZIALAUSSCHUSS UND DEN AUSSCHUSS DER REGIONEN

„Für eine barrierefreie Informationsgesellschaft“

MITTEILUNG DER KOMMISSION AN DAS EUROPÄISCHE PARLAMENT, DEN RAT, DEN
EUROPÄISCHEN WIRTSCHAFTS- UND SOZIALAUSSCHUSS UND DEN AUSSCHUSS DER REGIONEN

„Für eine barrierefreie Informationsgesellschaft“

[SEK(2008) 2915]

[SEK(2008) 2916]

1. Zusammenfassung

In dem Maße, wie sich unsere Gesellschaft zur „Informationsgesellschaft“ weiterentwickelt,
werden wir in unserem Lebensalltag zwangsläufig von technologiegestützten Produkten und
Diensten immer abhängiger. Mangelnde Barrierefreiheit („e-accessibility“) führt dazu, dass viele
Europäer, die mit einer Behinderung leben müssen, noch immer von den Vorteilen der
Informationsgesellschaft ausgeschlossen sind.

Das Problem des barrierefreien Zugangs hat in den letzten Jahren eine große politische Beachtung
und Bedeutung erlangt. 2006 verständigten sich die europäischen Minister in ihrer „Erklärung von
Riga“ auf das Ziel, in dieser Hinsicht bis 2010 wesentliche Fortschritte zu erreichen. Vergleichende
Bewertungen ergaben 2007, dass sich Fortschritte noch zu langsam einstellen und dass weitere
Anstrengungen nötig sind, damit die Ziele von Riga erreicht werden können. In Anbetracht der
immer größeren Bedeutung des Web im heutigen Lebensalltag erweist sich die Barrierefreiheit im
Web („web accessibility“) und vor allem die Zugänglichkeit der Webangebote öffentlicher
Verwaltungen als besonders wichtig.

Wie in der erneuerten Sozialagenda [1] angekündigt, hält es die Kommission daher heute für
dringend erforderlich, ein kohärentes, gemeinsames und wirksames Herangehen an die
Barrierefreiheit und insbesondere an die Barrierefreiheit im Web zu erreichen, um das Entstehen
einer barrierefrei zugänglichen Informationsgesellschaft zu beschleunigen. In dieser Mitteilung
legt die Kommission den gegenwärtigen Stand der Dinge dar, nennt die Gründe für ein
europäisches Vorgehen und zeigt die nächsten notwendigen Schritte auf.

Schritte für ein gemeinsames, kohärentes Herangehen an die Barrierefreiheit:

· Die europäischen Normenorganisationen sollten ihre Normungsarbeit zugunsten einer
allgemeinen Barrierefreiheit fortsetzen, um die Marktfragmentierung zu verringern und die
verstärkte Einführung IKT-gestützter Waren und Dienste zu erleichtern.

· Die Mitgliedstaaten, die Beteiligten und die Kommission sollten sich für mehr Innovation und die
verstärkte Einführung barrierefreier Lösungen einsetzen, vor allem im Rahmen der EU-
Forschungs- und Innovationsprogramme und der Strukturfonds.

· Alle Beteiligten sollten die Möglichkeiten, die Barrierefreiheit innerhalb des bestehenden EU-
Rechts zu verbessern, voll ausschöpfen. Bei der Überprüfung geltender Vorschriften und bei
neuen Legislativvorschlägen wird die Kommission auch geeignete Anforderungen bezüglich der

http://europa.eu.int/eur-lex/lex/de/editorial/legal_notice.htm
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Barrierefreiheit vorsehen.

· Die Kommission wird Maßnahmen zugunsten der Zusammenarbeit aller Beteiligten vorantreiben,
um Kohärenz, Koordinierung und Wirksamkeit der unternommenen Anstrengungen zu erhöhen.
Konkret wird eine neue hochrangige Ad-hoc-Gruppe beauftragt, Leitlinien für ein kohärentes
Gesamtkonzept für die Barrierefreiheit (einschließlich der Barrierefreiheit im Web) auszuarbeiten
und vorrangige Maßnahmen zur Überwindung bestehender Zugangsbarrieren vorzuschlagen.

Besondere Schritte zur Beschleunigung der Fortschritte bei der Barrierefreiheit im Web:

· Nach der Neufassung der Web-Zugangsleitlinien (WCAG 2.0) durch das World Wide Web
Consortium sollten die europäischen Normenorganisationen nun zügig europäische Normen für
die Barrierefreiheit im Web annehmen.

· Die Mitgliedstaaten sollten ihre Bemühungen um eine leichtere Zugänglichkeit öffentlicher
Websites verstärken und sich gemeinsam auf eine reibungslose Einführung europäischer Normen
für die Barrierefreiheit im Web vorbereiten.

· Die Kommission wird die Fortschritte beobachten und veröffentlichen und bei Notwendigkeit zu
einem späteren Zeitpunkt Legislativvorschläge unterbreiten.

2. Barrierefreiheit

Barrierefreiheit bedeutet die Überwindung technischer Hindernisse und Schwierigkeiten, die
Behinderte und viele ältere Menschen erfahren, wenn sie gleichberechtigt an der
Informationsgesellschaft teilhaben wollen.

Wenn alle Menschen die gleichen Chancen für eine Beteiligung an der heutigen Gesellschaft
haben sollen, müssen IKT-gestützte Waren, Produkte und Dienste auch für alle zugänglich sein.
Dazu zählen nicht nur Computer, Telefone, Fernseher oder elektronische Behördendienste,
Online-Einkauf und Call-Center, sondern auch Selbstbedienungsterminals wie Geld- und
Fahrkartenautomaten.

2.1. Gegenwärtiger Stand

Der barrierefreie Zugang stellt eine gewaltige und noch zunehmende Herausforderung dar: etwa
15 % der europäischen Bevölkerung sind Behinderte, und jeder fünfte Europäer im arbeitsfähigen
Alter hat eine Behinderung, die eine barrierefreie Lösung erfordert. Sogar drei von fünf Europäern
würden von mehr Barrierefreiheit profitieren, weil sich dadurch auch die allgemeine Benutzbarkeit
verbessert [2].

Aus der Barrierefreiheit ergeben sich sozioökonomische Auswirkungen sowohl für den Einzelnen
als auch für Europa als Ganzes. So können barrierefrei zugängliche IKT-Lösungen dabei helfen,
ältere Arbeitnehmer länger in Beschäftigung zu halten und eine größere Verbreitung online
erbrachter öffentlicher Dienste wie elektronischer Behörden- und Gesundheitsdienste zu
erreichen. Durch eine mangelnde Barrierefreiheit werden beträchtliche Teile der Bevölkerung
ausgeschlossen und in Berufsausübung, Bildung, Freizeit, demokratischer Beteiligung und sozialen
Tätigkeiten behindert. Eine Stärkung der Barrierefreiheit dient deshalb sowohl den Zielen der
wirtschaftlichen als auch sozialen Integration.

Viele Länder haben zumindest gewisse Vorschriften erlassen oder Unterstützungsmaßnahmen
ergriffen, um die Barrierefreiheit zu fördern. Gleichzeitig unternehmen auch Teile der IKT-Branche
beträchtliche Anstrengungen, um die Zugänglichkeit ihrer Produkte und Dienste zu verbessern [3].

Die Barrierefreiheit ist auch ein Schlüsselelement der europäischen Politik zugunsten der digitalen
Integration [4]. Aus übergeordneter Sicht fallen die IKT in den Anwendungsbereich der
vorgeschlagenen Gleichbehandlungsrichtlinie, mit der der Zugang zu und die Versorgung mit
Gütern und Dienstleistungen, die der Öffentlichkeit zur Verfügung stehen [5], angestrebt werden.
Außerdem müssen die Europäische Gemeinschaft und die Mitgliedstaaten ihren Verpflichtungen
nachkommen, die sie in Bezug auf die Zugänglichkeit von IKT-Waren und Dienstleistungen im
Rahmen des Übereinkommens der Vereinten Nationen über die Rechte von Menschen mit
Behinderungen eingegangen sind. In einigen EU-Bestimmungen sind Fragen der Barrierefreiheit
bereits direkt oder indirekt aufgegriffen worden.

2.2. Gründe für weitere Maßnahmen

Trotz der Vorteile und der politischen Beachtung sind die in Sachen Barrierefreiheit bislang
erreichten Fortschritte unzureichend. Für die Defizite bei der Barrierefreiheit gibt es zahlreiche
deutliche Beispiele. So stehen Text-Relaisdienste, die für Taube und Sprechbehinderte
unverzichtbar sind, nur in der Hälfte der Mitgliedstaaten zur Verfügung. Notdienste sind nur in
sieben Mitgliedstaaten direkt per Texttelefon erreichbar. Hörfunksender mit Audiobeschreibung,
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Fernsehprogramme mit Untertiteln und Fernsehsendungen mit Gebärdensprache sind weiterhin
unzureichend. Nur 8 % der von den beiden größten europäischen Privatkundenbanken
aufgestellten Geldautomaten besitzen eine Sprachausgabe [6].

Auch das bestehende EU-Recht ist in Bezug auf die Barrierefreiheit eher dürftig. In den
Mitgliedstaaten gibt es große Unterschiede beim Herangehen an die Barrierefreiheit, und zwar
sowohl in Bezug auf Problemgebiete (gewöhnlich Festtelefon, Fernsehen und Zugänglichkeit
öffentlicher Websites), als auch die Vollständigkeit des eingesetzten politischen Instrumentariums.
Die IKT-Branche leidet angesichts widersprüchlicher Anforderungen und großer Ungewissheiten
unter dieser Marktfragmentierung, die es schwierig macht, die Größeneinsparungen zu erzielen,
die notwendig wären, um Innovation und Marktwachstum dauerhaft und auf breiter Grundlage zu
sichern. Dabei haben sich Teile der Branche aktiv engagiert und arbeiten mit den Nutzern
zusammen (z. B. beim barrierefreien Digitalfernsehen), aber zu viele Akteure stehen noch
abwartend am Rand.

Das Hauptproblem besteht bei der Barrierefreiheit darin, dass die derzeitigen Bemühungen wegen
mangelnder Abstimmung, unklarer Prioritäten und geringer gesetzgeberischer und finanzieller
Unterstützung kaum Wirkung zeigen.

Deshalb ist ein gemeinsames und kohärentes europäisches Konzept für die Barrierefreiheit
notwendig, um erhebliche Verbesserungen erreichen zu können.

2.3. Vorgeschlagene Maßnahmen

(1) Herbeiführen des Wandels – Stärkung der politischen Prioritäten, der Koordinierung und der
Zusammenarbeit aller Beteiligten

Auf europäischer Ebene ist in den letzten Jahren Vieles unternommen worden. Nun ist es an der
Zeit, mögliche Synergien zu verstärken und einzelne Anwendungsgebiete auszubauen, um eine
größere und gleichmäßigere Wirkung zu erzielen.

Die Mitgliedstaaten, die Anwender und die Branche müssen nun ihre Anstrengungen weiter
verstärken, um eine größere Wirkung zu erzielen, und zwar mit Hilfe einer besseren
Zusammenarbeit auf europäischer Ebene und eines besseren Einsatzes der vorhandenen EU-
politischen Instrumente. Um die Kohärenz und Wirksamkeit eines gemeinsamen Konzepts zu
fördern und bei der Festlegung von Prioritäten zu helfen, wird die Kommission eine hochrangige
Ad-hoc-Gruppe zur Barrierefreiheit einsetzen, die der hochrangigen i2010-Gruppe unterstellt wird.
Darin werden Verbraucherverbände und Vertreter behinderter und älterer Nutzer, aber auch IKT-
und Hilfsgeräte-Hersteller und -dienstleister, Wissenschaft und zuständige Behörden vertreten
sein.

Anfang 2009 wird die Kommission eine hochrangige Ad-hoc-Gruppe einsetzen, die Leitlinien für
Prioritäten und ein kohärenteres Konzept für die Barrierefreiheit ausarbeiten soll. Alle Beteiligten
werden zur Mitarbeit in dieser Gruppe aufgerufen.

Die Kommission wird ihre bisherige Unterstützung in Bezug auf die Zusammenarbeit mit und unter
den Beteiligten verstärken. Vor allem die Arbeitsgruppen, die im Zuge der Umsetzung der i2010-
Initiative, zu Normungs- und Telekommunikationsfragen sowie zur Durchführung des Aktionsplans
für Menschen mit Behinderungen eingesetzt wurden, sollten diese Leitlinien der hochrangigen
Gruppe bei der Gestaltung ihrer Prioritäten berücksichtigen. Außerdem ist es wichtig, dass
Anwender, zuständige Behörden und die Branche ihr Engagement und ihrer Zusammenarbeit in
Fragen der Barrierefreiheit verstärken.

Für die Barrierefreiheit müssen Prioritäten gesetzt werden. Die erste Priorität ist ein barrierefreies
Web entsprechend dem vorgeschlagenen gemeinsamen und kohärenten Konzept. Die nächste
Priorität ist der barrierefreie Zugang zum Digitalfernsehen und zur elektronischen Kommunikation,
einschließlich der Erreichbarkeit der einheitlichen europäischen Notrufnummer. Dazu sollte die
Zusammenarbeit zwischen Anwendern und Branche intensiviert und mit Hilfe der hochrangigen
Gruppe besser in die auf EU-Ebene laufende Gesetzgebung und Innovationsförderung
eingebunden werden.

Eine weitere wichtige Priorität sind Selbstbedingungsterminals und elektronische
Bankdienstleistungen [7]. Eine engere Zusammenarbeit aller Beteiligten wird dabei helfen,
Orientierungen für weitere Prioritäten und ein gemeinsames Programm für die künftige Arbeit
aufzustellen.

Mit der Barrierefreiheit hat sich die Kommission bereits in ihrem Vorschlag für eine Neufassung
des europäischen Interoperabilitätsrahmens für elektronische Behördendienste [8] befasst und
wird darauf in ihren Folgemaßnahmen zur i2010-Initiative und zum Aktionsplan für Menschen mit
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Behinderungen ebenfalls eingehen.

Die Kommission wird dafür sorgen, dass die Barrierefreiheit in den Folgemaßnahmen zur i2010-
Initiative und zum Aktionsplan für Menschen mit Behinderungen weiterhin eine politische Priorität
bleibt.

Diese engere Koordinierung und Zusammenarbeit wird durch eine bessere Ausnutzung der
folgenden Tätigkeiten noch verstärkt werden.

(2) Beobachtung der Fortschritte und Verbreitung der bewährten Praxis

Zur weiteren Beobachtung der allgemeinen Fortschritte und der Umsetzung der Maßnahmen auf
dem Gebiet der Barrierefreiheit und der Barrierefreiheit im Web wird die Kommission 2009 eine
Untersuchung einleiten, die an zwei Studien anschließt, die 2006–2008 durchgeführt wurden [9].

Innerhalb des Rahmenprogramms für Wettbewerbsfähigkeit und Innovation (CIP) wird die
Kommission ein neues thematisches Netz zur Barrierefreiheit und zur Barrierefreiheit im Web
vorschlagen, um die Zusammenarbeit der Beteiligten, das Sammeln von Erfahrungen und das
Zusammentragen bewährter Praktiken zu verbessern. Sie wird sich außerdem darum bemühen,
das ePractice-Netz für den Austausch der bewährten Praxis in den Bereichen elektronische
Behördendienste, elektronische Gesundheitsdienste und digitale Integration zu auszubauen, das
bereits in großem Umfang Fachwissen über die Barrierefreiheit angehäuft hat.

Die Kommission wird die Fortschritte Umsetzung der Maßnahmen auf dem Gebiet der
Barrierefreiheit und der Barrierefreiheit im Web beobachten sowie anhand von Studien und eines
für 2009 geplanten thematischen Netzes (innerhalb des CIP) die Zusammenarbeit und den
Austausch der bewährten Praxis unterstützen.

(3) Unterstützung der Innovation und Einführung

Die Forschung und Innovation auf dem Gebiet der Barrierefreiheit erfreut sich schon einer
umfangreichen Unterstützung. Im Jahr 2008 wurden 13 neue Projekte mit Mitteln des EU-
Forschungsprogramms in Höhe von 43 Mio. € gefördert. Die Kommission wird die Arbeiten zur
Barrierefreiheit und zu den IKT für eine selbständige Lebensführung älterer Menschen auch
weiterhin aktiv unterstützen und dazu 2009 im Rahmen der EU-Forschungsprogramme eine neue
Aufforderung zur Einreichung von Vorschlägen veröffentlichen.

Die Kommission wird 2009 und danach dafür sorgen, dass die Barrierefreiheit eine wichtige
Priorität der Forschungs- und Innovationspolitik bleibt.

Die Mitgliedstaaten und die Kommission werden das 2008 angelaufene gemeinsame
Forschungsprogramm für umgebungsunterstütztes Leben (AAL) dazu nutzen, innovative IKT-
gestützte Lösungen für eine selbständige Lebensführung und für die Vorbeugung und Behandlung
chronischer Krankheiten bei älteren Menschen zu fördern.

Innerhalb des CIP förderte die Kommission ein Pilotprojekt zum barrierefreien Fernsehen und
weitere Pilotprojekte zum Thema IKT für ältere Menschen, um die Technologieentwicklung zu
beschleunigen. Im Jahr 2009 wird die Kommission ein Pilotprojekt zu „umfassenden
Kommunikationssystemen“ („total conversation“, Kombination aus Audio-, Text- und
Videokommunikation für Behinderte) finanzieren, das dazu beitragen wird, hör- und
sprechbehinderten Personen den europäischen Notruf 112 zugänglich zu machen.

Die Mitgliedstaaten und alle Beteiligten sollten dringend die Innovation und die Einführung
barrierefreier Lösungen mit Hilfe der Strukturfonds, des 7. Forschungsrahmenprogramms, des
Programms für umgebungsunterstütztes Leben (AAL) und nationaler Programme vorantreiben.

Die Strukturfondsverordnung [10] sieht vor, dass die Mitgliedstaaten die Zugänglichkeit für
Behinderte als eines der Finanzierungskriterien berücksichtigen müssen. In diesem
Zusammenhang wird die Kommission 2009 ein „Instrumentarium für behindertengerechte IKT“
bereitstellen und die Mitgliedstaaten und Regionen dazu ermuntern, die Barrierefreiheit der IKT in
ihre Beschaffungs- und Finanzierungskriterien einzuarbeiten.

Die Kommission wird 2009 ein Instrumentarium für behindertengerechte IKT (disability toolkit) zur
Verwendung in Strukturfonds- und anderen Programmen bereitstellen.

(4) Erleichterung der Normung

Die Kommission wird die Barrierefreiheit auch weiterhin in ihrem Arbeitsprogramm für die
Normung entschlossen fördern. Eine wichtige Normungstätigkeit zur Förderung der
Barrierefreiheit ist hierbei insbesondere das den europäischen Normenorganisationen erteilte
Mandat 376 [11]. Die Kommission wird die Verwendung der Ergebnisse dieser Normungsarbeiten
vorantreiben und auf eine schnelle Fortführung des Mandats 376 drängen, damit die eigentlichen
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Normen und die zugehörigen Konformitätsbewertungsprogramme möglichst bald vorliegen.
Ergänzt und unterstützt wird dieser Prozess durch den Dialog mit den Beteiligten, den Austausch
der bewährten Praxis und Pilotprojekte zur Einführung, wie sie in dieser Mitteilung vorgeschlagen
werden.

Im Rahmen des Mandats 376 sollten die europäischen Normenorganisationen in Zusammenarbeit
mit den Beteiligten im Jahr 2009 und danach zügig europäische Normen für die Barrierefreiheit
ausarbeiten.

(5) Ausschöpfung des geltenden Rechts und Erlass neuer Vorschriften

Es gibt einen klaren Zusammenhang zwischen dem Bestehen von Rechtsvorschriften und den
tatsächlichen Fortschritten auf dem Gebiet der Barrierefreiheit [12]. Im Mittelpunkt der Forschung
stehen die Risiken einer rechtlichen Fragmentierung in der EU, die sich aus von einander
abweichenden Vorschriften ergeben. Aufbauend auf ihren Mitteilungen von 2005 und 2007 hat die
Kommission deshalb begonnen, über ein allgemeineres Gesetzgebungskonzept für die
Barrierefreiheit nachzudenken.

Auf dem Gebiet der Barrierefreiheit zeichnet sich angesichts seiner Größe, Komplexität und
schnellen Entwicklung noch kein eindeutiger Konsens über mögliche besondere EU-Vorschriften
für die Barrierefreiheit [13] ab, z. B. über den Anwendungsbereich, Normen,
Durchsetzungsmechanismen und die Einbindung in das bestehende Recht. Ferner herrscht zwar
Einvernehmen über die Notwendigkeit eines gemeinsamen Vorgehens auf dem Gebiet der
Barrierefreiheit, es bestehen aber unterschiedliche Ansichten darüber, welche nächsten Schritte
dabei Priorität genießen. Die Kommission kommt deshalb zu dem Schluss, dass die Zeit für einen
besonderen Legislativvorschlag zur Barrierefreiheit noch nicht reif ist, wird aber weiterhin dessen
Durchführbarkeit und Notwendigkeit unter Berücksichtigung der tatsächlichen Fortschritte auf
diesem Gebiet prüfen.

Es gibt aber durchaus Bestimmungen des geltenden EU-Rechts, die noch immer nicht
ausgeschöpft werden, vor allem in Bezug auf Funk- und Telekommunikationsgeräte, die
elektronische Kommunikation, die Vergabe öffentlicher Aufträge, das Urheberrecht in der
Informationsgesellschaft, die Gleichbehandlung in Beschäftigung und Beruf, die Mehrwertsteuer
und Ausnahmen für staatliche Beihilfen [14]. Die volle Ausnutzung dieser Bestimmungen würde
bereits eine erhebliche Verbesserung der Barrierefreiheit in den Mitgliedstaaten bewirken. Die
Kommission ermuntert daher die Mitgliedsaaten, zunächst diese Bestimmungen auszuschöpfen,
bevor neue Vorschriften erwogen werden.

Mehrere der oben genannten Rechtsvorschriften werden derzeit oder sollen demnächst überprüft
werden [15]. Die Kommission wird darauf hinwirken, dass sinnvolle Anforderungen an die
Barrierefreiheit bei diesen Überprüfungen berücksichtigt und gestärkt werden. Darüber hinaus
werden die Bestimmungen des derzeit geltenden Rechtsrahmens zugunsten behinderter Nutzer
durch die Legislativvorschläge für die elektronischen Kommunikation erheblich gestärkt. Außerdem
wird die Kommission die Umsetzung und Anwendung der Richtlinie über audiovisuelle
Mediendienste [16] sorgfältig beobachten, und zwar insbesondere in Bezug auf Artikel 3c, der
lautet: „Die Mitgliedstaaten bestärken die ihrer Rechtshoheit unterliegenden
Mediendiensteanbieter darin, ihre Dienste schrittweise für Hörgeschädigte und Sehbehinderte
zugänglich zu machen“.

Die Kommission wird dafür sorgen, dass bei der Überprüfung des EU-Rechts geeignete
Bestimmungen über die Barrierefreiheit eingefügt werden. Die Mitgliedstaaten, alle Beteiligten und
die Kommission sollten die Möglichkeiten, die Barrierefreiheit innerhalb des bestehenden EU-
Rechts zu verbessern, voll ausschöpfen.

3. Barrierefreies Web

Ein barrierefrei zugängliches Web ist ein wichtiger Aspekt der Barrierefreiheit, denn dadurch
erhalten behinderte Menschen die Möglichkeit, das Web wahrzunehmen, zu verstehen, sich darin
zu bewegen, darin in Austausch zu treten und selbst zum Web beizutragen. Es ist aber auch
nützlich für Menschen, deren Sehvermögen, Geschicklichkeit oder kognitive Fähigkeiten
eingeschränkt sind, zum Beispiel für ältere Menschen. Aufgrund der gewaltigen Zunahme von
Online-Informationen und interaktiven Diensten hat gerade die Barrierefreiheit im Web eine
besonders große Bedeutung erlangt, sowohl beim Online-Banking und den Diensten öffentlicher
Verwaltungen als auch bei der Kommunikation mit entfernt wohnenden Verwandten und
Freunden.

3.1. Gegenwärtiger Stand
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Trotz ihrer großen Bedeutung ist die Barrierefreiheit im Web bislang in der EU ungenügend
geblieben. Mehrere nationale und europaweite Untersuchungen der letzten Jahre haben ergeben,
dass die Mehrzahl der öffentlichen wie privaten Websites nicht einmal die einfachsten
Grundanforderungen der international anerkannten Web-Zugangsleitlinien erfüllen. Eine aktuelle
Umfrage kommt zu dem Ergebnis, dass nur 5,3 % der von Behörden betriebenen Websites und
nahezu keine gewerbliche Website vollständig den grundlegenden Zugangsleitlinien entsprechen
[17]. Dies erklärt, warum es viele Menschen schwierig finden, wichtige Websites zu nutzen, und
dadurch Gefahr laufen, teilweise oder ganz aus der Informationsgesellschaft ausgeschlossen zu
werden.

Die barrierefreie Zugänglichkeit öffentlicher Websites erfreut sich in den letzten Jahren einer
wachsenden Aufmerksamkeit der Politiker in den Mitgliedstaaten [18]. Auf europäischer Ebene
wurden die Mitgliedstaaten durch die Mitteilung von 2001 über den Zugang zu öffentlichen
Webseiten aufgefordert, die Leitlinien für die Zugänglichkeit von Web-Inhalten (Web Content
Accessibility Guidelines, WCAG) zu unterstützen [19]. In zwei Entschließungen [20] betonte der
Rat die Notwendigkeit, das Web mit seinen Inhalten schneller barrierefrei zugänglich zu machen.
Das Europäische Parlament schlug 2002 vor, dass bis 2003 alle öffentlichen Websites vollständig
für Behinderte zugänglich gemacht werden sollten [21]. Die 2006 in Riga verabschiedete
Ministererklärung über IKT für eine integrative Informationsgesellschaft enthielt eine Zusage, bis
2010 öffentliche Webseiten zu 100 % barrierefrei zugänglich zu machen.

Auf internationaler Ebene nahm das World Wide Web Consortium (W3C) 1999 die Version 1 der
Web-Zugangsleitlinien WCAG an. Aufgrund von Mehrdeutigkeiten kam es jedoch zu einer
fragmentierten Umsetzung in den Mitgliedstaaten, und auch angesichts der neueren
Internetentwicklung sind die WCAG 1.0 nun veraltet. Das W3C arbeitet seit mehreren Jahren an
einer Neufassung dieser Spezifikationen (WCAG 2.0), die nun kurz vor der Verabschiedung
stehen. Diesmal wird es darauf ankommen, eine fragmentierte Umsetzung zu vermeiden.

3.2. Gründe für weitere Maßnahmen

Webseiten leichter zugänglich zu machen, kann bisweilen eine schwierige Aufgabe sein, deren
Lösung Kosten verursacht und besondere Sachkenntnis verlangt. Es gibt aber immer mehr
Beweise und gut dokumentierte Beispiele dafür, dass es einen echten Vorteil bedeutet, eine
Website barrierefrei zugänglich zu machen, und zwar nicht nur für behinderte Nutzer, sondern
auch für die Website-Betreiber und die Nutzer ganz allgemein. So werden die Dienste nicht nur
leichter zu benutzen und einfacher zu pflegen, sondern auch von mehr Nutzern in Anspruch
genommen [22]. Folglich bedeutet eine stärker barrierefreie Website nicht nur für Behinderte,
sondern auch für andere Nutzer eine Verbesserung und kommt der Wettbewerbsfähigkeit
europäischer Unternehmen zugute.

Fallbeispiel: Vorteile einer barrierefrei zugänglichen Website

Nachdem er seine Website barrierefrei zugänglich gemacht hatte, stellte ein britischer
Finanzdienstleister folgende Verbesserungen fest:

– Die Kunden fanden die gesuchten Informationen schneller und verweilten länger auf der
Website.

– Neue Kunden nutzten die Dienste und steigerten dadurch den Online-Umsatz.

– Die Pflege der Website war einfacher, schneller und billiger.

– Die Website wurde von den Suchmaschinen erheblich höher eingestuft.

– Kompatibilitätsprobleme verschwanden und der Zugang mit mobilen Geräten verbesserte sich.

– Die Investition machte sich in weniger als 12 Monaten vollständig bezahlt.

Aber die andauernde Fragmentierung der Gesetzgebung in den Mitgliedstaaten führt in
Verbindung mit dem Fehlen klarer gesetzgeberischer Vorgaben auf europäischer Ebene zur
Beeinträchtigung des Binnenmarkts, stellt ein Hindernis für die Bürger und Verbraucher in diesem
grenzübergreifenden Umfeld dar und behindert die Entwicklung der gesamten Branche. Das
Übereinkommen der Vereinten Nationen über die Rechte von Menschen mit Behinderungen sieht
auch Verpflichtungen in Bezug auf das Internet vor, denen die Unterzeichnerstaaten
nachzukommen haben. Ein weiteres Vorgehen auf europäischer Ebene ist daher geboten.

3.3. Vorgeschlagene Maßnahmen

Die Hauptverantwortung für die Verbesserung der Barrierefreiheit im Web liegt weiterhin bei den
Mitgliedstaaten und den Diensteanbietern. Es gibt aber durchaus Maßnahmen, die die Kommission
ergreifen oder erleichtern kann, um in Europa die Verbesserung der Barrierefreiheit im Web zu
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beschleunigen, auch wenn es dafür keine besonderen EU-Vorschriften gibt. Insgesamt wird nur
ein gemeinsames und einheitliches Vorgehen zum Erfolg führen. Die wichtigsten
Handlungsbereiche sind:

(1) Förderung der schnellen Annahme und Umsetzung internationaler Leitlinien in Europa

Es besteht breites Einvernehmen darüber, dass die Herstellung der Barrierefreiheit im Web in
enger Anlehnung an die technischen Spezifikationen der WCAG 2.0-Leitlinien erfolgen soll. Sobald
das W3C die Leitlinien verabschiedet hat, was bald geschehen dürfte, wird es auch möglich sein,
das Mandat 376 und die Harmonisierungsarbeiten auf europäischer Ebene abzuschließen. In der
Zwischenzeit sollten die Mitgliedstaaten tätig werden, um dafür zu sorgen, dass die Riga-Ziele für
die Zugänglichkeit öffentlicher Webseiten erreicht werden. Außerdem sollten sie Vorbereitungen
treffen, damit die neuen Spezifikationen für die Zugänglichkeit des Web schnell, gemeinsam und
in abgestimmter Weise in nationales Recht übernommen werden können, und zwar:

– 2009–2010 Veröffentlichung neugefasster technischer Leitlinien und gegebenenfalls
Übersetzung der einschlägigen W3C-Spezifikationen;

– 2009 Festlegung der betroffenen öffentlichen Websites und Intranets [23] und Herstellung ihrer
barrierefreien Zugänglichkeit bis 2010.

Die Kommission wird ihre Bemühungen fortsetzen, um die Zugänglichkeit ihrer eigenen
Webangebote zu verbessern und ihre internen Vorgaben an die neuen Spezifikationen
anzupassen.

Nicht-öffentliche Diensteanbieter, insbesondere die Betreiber von Websites, die Dienstleistungen
von allgemeinem Interesse erbringen [24], und die Betreiber kommerzieller Websites, die für die
Beteiligung in Wirtschaft und Gesellschaft unverzichtbar sind, werden ebenfalls ermuntert, die
barrierefreie Zugänglichkeit des Web (ab 2008) zu verbessern.

Die Mitgliedstaaten sollten ihre öffentlichen Websites bis 2010 100 %ig barrierefrei machen und
Vorbereitungen für einen schnellen, gemeinsamen und kohärenten Übergang zu den
neugefassten Spezifikationen für die Zugänglichkeit des Web treffen.

Websitebetreiber, die Dienstleistungen von allgemeinem Interesse erbringen, sowie andere
wichtige Websitebetreiber sollten die barrierefreie Zugänglichkeit ihrer Angebote verbessern.

Die europäischen Normenorganisationen sollten ausgehend von den WCAG 2.0-Leitlinien in
Zusammenarbeit mit allen Beteiligten zügig EU-Normen für die Barrierefreiheit im Web aufstellen.

Die Kommission verbessert die Zugänglichkeit der Webseiten der Kommission und passt ihre
internen Vorgaben an die neuen Spezifikationen an.

Die Kommission wird diese Entwicklungen verfolgen und unterstützen, die Mitgliedstaaten bei den
Hauptaspekten der Umsetzung zum schnellen Handeln drängen sowie – hauptsächlich über die
Plattform ePractice [25] – die Sammlung und den Austausch praktischer Erfahrungen erleichtern.
In Abhängigkeit von den Fortschritten und sobald die Normen vorliegen wird die Kommission
prüfen, ob es notwendig ist, gemeinsame EU-Leitlinien aufzustellen und ggf. gesetzgeberisch tätig
zu werden [26].

Die Kommission wird die Fortschritte verfolgen und veröffentlichen sowie die Notwendigkeit
gemeinsamer EU-Leitlinien und Gesetzesinitiativen prüfen (ab 2009).

(2) Verbesserung des Verständnisses für die Barrierefreiheit im Web und deren Förderung

Es ist dringend notwendig, die Sichtbarkeit, das Verständnis und das Bewusstsein für die
Anforderungen an die Barrierefreiheit im Web und für deren Lösungen zu erhöhen. Die
Mitgliedstaaten sollten dabei eine Führungsrolle übernehmen:

– Breite Förderung der barrierefreien Zugänglichkeit von Websites durch Bereitstellung klarer
Informationen und Leitlinien für die Barrierefreiheit im Web einschließlich entsprechender
Hilfstechnologien [27] sowie Förderung der Verwendung von Erklärungen zur Barrierefreiheit
[28];

– Unterstützung von Schulungsprogrammen, der Weitergabe von Wissen und des Austauschs der
bewährten Praxis;

– Anschaffung barrierefreier Hilfsmittel und Websites im Rahmen der Vergabe öffentlicher
Aufträge;

– Benennung einer nationalen Kontaktstelle für die Barrierefreiheit im Web im Jahr 2009, z. B.
über eine Website;

– Beobachtung der Einhaltung der Leitlinien, der Zufriedenheit der Nutzer und der Kosten der
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Umsetzung der Barrierefreiheit in öffentlichen und anderen Websites und Berichterstattung über
die Fortschritte an die hochrangige Gruppe und die Öffentlichkeit.

Die Mitgliedstaaten sollten bei der Sensibilisierung und der Verbesserung des Verständnisses für
die Barrierefreiheit im Web in kohärenter, effizienter und wirksamer Weise die Führung
übernehmen und der hochrangigen Gruppe über die Fortschritte berichten.

4. Fazit

An vielen Fronten ist ein gemeinsames, kohärentes Herangehen an die Barrierefreiheit
erforderlich. Bei der Barrierefreiheit im Web kommt es insbesondere darauf an, unmittelbar
schnelle Fortschritte zu erzielen. Bei der Erreichung des gemeinsamen Ziels einer integrativen
Informationsgesellschaft kommt allen Beteiligten eine wichtige Rolle zu.

Die Kommission ersucht den Rat, das Europäische Parlament, den Ausschuss der Regionen und
den Europäischen Wirtschafts- und Sozialausschuss, ihre Meinungen in Bezug auf die Maßnahmen
zu äußern, die ergriffen werden müssen, um die Informationsgesellschaft für alle barrierefrei
zugänglich zu machen.

Anhang – Überblick über die Maßnahmen

Barrierefreiheit

Maßnahmen | Datum | Zuständigkeit |

Einsetzung einer hochrangigen Gruppe, die Leitlinien für Prioritäten und ein kohärenteres Konzept
für die Barrierefreiheit ausarbeiten soll. Alle Beteiligten werden zur Mitarbeit in dieser Gruppe
aufgerufen. | Anfang 2009 | EK, Beteiligte |

Aufrechterhaltung der Barrierefreiheit als politische Priorität in den Folgemaßnahmen zur i2010-
Initiative und zum Aktionsplan für Menschen mit Behinderungen. | 2009– | EK |

Beobachtung der Fortschritte bei der Umsetzung der Maßnahmen auf dem Gebiet der
Barrierefreiheit und der Barrierefreiheit im Web, Unterstützung der Zusammenarbeit und des
Austauschs der bewährten Praxis anhand von Studien und eines thematischen Netzes innerhalb
des CIP. | 2009– | EK, Branche und Beteiligte |

Aufrechterhaltung der Barrierefreiheit als eine wichtige Priorität der Forschungs- und
Innovationspolitik. | 2009– | EK |

Förderung der Innovation und Einführung barrierefreier Lösungen mit Hilfe der Strukturfonds, des
7. Forschungsrahmenprogramms, des Programms für umgebungsunterstütztes Leben (AAL) und
nationaler Programme. | 2009– | MS, sonstige Beteiligte |

Bereitstellung eines Instrumentariums für behindertengerechte IKT (disability toolkit) zur
Verwendung in Strukturfonds- und anderen Programmen. | 2009 | EK |

Zügige Ausarbeitung europäischer Normen für die Barrierefreiheit im Rahmen des Mandats 376 in
Zusammenarbeit mit den einschlägigen Beteiligten. | 2009– | ESO |

Gewährleistung, dass bei der Überprüfung des EU-Rechts geeignete Bestimmungen über die
Barrierefreiheit eingefügt werden. | 2008– | EK |

Ausschöpfung der Möglichkeiten, den barrierefreien Zugang innerhalb des bestehenden EU-Rechts
zu verbessern. | 2008– | MS, EK, Branche und Beteiligte |

Barrierefreies Web

Bereitstellung von 100 %ig barrierefreien öffentlichen Websites und Vorbereitung auf einen
schnellen, gemeinsamen und kohärenten Übergang zu den neugefassten Spezifikationen für die
Zugänglichkeit des Web. | 2009–2010 | MS |

Zügige Aufstellung von EU-Normen für die Barrierefreiheit im Web, ausgehend von den WCAG
2.0-Leitlinien. | 2009– | ESO (und Beteiligte) |

Verbesserung der Zugänglichkeit der Webseiten der Kommission und Anpassung der internen
Vorgaben an die neuen Spezifikationen. | 2009– | EK |

Verbesserung der barrierefreien Zugänglichkeit der Websites durch Websitebetreiber, die
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MITTEILUNG DER KOMMISSION AN DEN RAT, DAS 
EUROPÄISCHE PARLAMENT, DEN EUROPÄISCHEN WIRTSCHAFTS- 

UND SOZIALAUSSCHUSS UND DEN AUSSCHUSS DER REGIONEN 

eAccessibility 

Barrierefreie Informations- und Kommunikationstechniken (IKT) werden dazu beitragen, die 
Lebensqualität behinderter Menschen entscheidend zu verbessern. Ungleiche Chancen beim 
Zugang zu IKT können demgegenüber zu Ausgrenzung führen. In dieser Mitteilung schlägt 
die Kommission eine Reihe politischer Maßnahmen zur Förderung der Barrierefreiheit im 
Bereich der IKT (eAccessibility) vor. Sie ruft alle Mitgliedstaaten und beteiligten Kreise auf, 
freiwillige positive Maßnahmen zu unterstützen, mit denen barrierefreie IKT-Produkte und 
-Dienstleistungen in Europa in einem wesentlich größeren Ausmaß verfügbar gemacht 
werden.  

Diese Mitteilung zur barrierefreien Informations- und Kommunikationstechnik 
(eAccessibility) stellt einen Beitrag zur Umsetzung der vor kurzem gestarteten Initiative 
„i2010 – Eine europäische Informationsgesellschaft für Wachstum und Beschäftigung“1 
dar, die einen neuen strategischen Rahmen und breit angelegte politische Orientierungen zur 
Förderung einer offenen und wettbewerbsorientierten digitalen Wirtschaft vorgibt, wobei ein 
Schwerpunkt auf der IKT als Motor für die gesellschaftliche Einbeziehung und zur 
Verbesserung der Lebensqualität gelegt wird. Die Kommission verfolgt das ehrgeizige Ziel, 
eine „Informationsgesellschaft für alle“ zu schaffen und zu diesem Zweck eine auf 
Einbeziehung ausgerichtete digitale Gesellschaft zu fördern, in der allen Menschen Chancen 
geboten und das Risiko einer Ausgrenzung so gering wie möglich gehalten werden.  

1. EINFÜHRUNG 

15 % der europäischen Bevölkerung sind Menschen mit Behinderungen, von denen viele bei 
der Nutzung von IKT-Produkten und -Dienstleistungen auf Hindernisse stoßen. Ältere 
Menschen haben in bestimmten Fällen ähnliche Probleme. Wegen des demographischen 
Wandels werden barrierefreie IKT-Produkte und -Dienstleistungen jetzt zu einer Priorität in 
Europa: Waren 1990 erst 18 % der Europäer älter als 60 Jahre, so dürfte der Anteil bis 2030 
auf 30 % ansteigen.2 

Eine vor kurzem in den USA durchgeführte Studie3 kam zu dem Ergebnis, dass 60 % aller 
Erwachsenen im Erwerbsalter von barrierefreien Technologien profitieren würden, da sie 
leichte Behinderungen oder Schwierigkeiten bei der Benutzung der modernen Technik hätten. 

Nach einer Studie aus dem Jahr 20024 sind mehr als 48 % aller Personen über 50 Jahre in 
Europa der Meinung, dass die Hersteller bei der Produktgestaltung keine ausreichende 

                                                 
1 KOM(2005) 229 endg. vom 1. Juni 2005. 
2 UN-Weltbevölkerungsprognose (Ausgabe 2002) und demographische Projektion von Eurostat. 
3 The Wide Range of Abilities and Its Impact on Computer Technology – Forrester Research Inc., 2003. 
4 Seniorwatch IST-1999-29086 www.seniorwatch.de 
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Rücksicht auf sie nähmen. 10 bis 12 Millionen dieser Menschen sind aber potenzielle Käufer 
neuer Mobilfunktelefone und Computer und potenzielle Kunden von Internetdiensten.  

Der Schluss liegt auf der Hand: Die Vorteile der Informations- und Kommunikations-
technik der größtmöglichen Zahl von Menschen zugänglich zu machen ist eine 
gesellschaftliche, ethische und politische Verpflichtung. Außerdem werden dadurch auch 
wirtschaftlich immer wichtiger werdende Märkte geschaffen. 

Die Überwindung technischer Hindernisse und Schwierigkeiten, die behinderte Menschen 
und andere erfahren, wenn sie gleichberechtigt an der Informationsgesellschaft teilhaben 
wollen, wird als Barrierefreiheit („eAccessibility“) thematisiert. Dieser Aspekt ist Teil des 
umfassenderen Konzepts der Einbeziehung („eInclusion“), bei dem auch Hemmnisse anderer 
Art, etwa finanzielle, geographische oder bildungsbezogene Hindernisse, in die Betrachtung 
einfließen. 

Diese Mitteilung baut auf den vorangehenden Arbeiten zum Thema Barrierefreiheit im 
Rahmen der beiden eEurope-Aktionspläne und auf den Schlussfolgerungen und Ergebnissen 
von Forschungs- und Entwicklungsvorhaben auf. Ebenfalls einbezogen wurden die 
wesentlichen Ergebnisse einer Online-Konsultation5, die Anfang 2005 stattfand und bei der 
eine eindeutige Unterstützung (mehr als 88 % aller Teilnehmer) für Initiativen der 
europäischen Institutionen zur Verbesserung einer Situation zum Ausdruck kam, die nach 
Auffassung der großen Mehrheit (mehr als 74 %) als mangelnde Kohärenz von barrierefreien 
IKT-Produkten und -Dienstleistungen in Europa empfunden wird. Eine breitere Verfügbarkeit 
barrierefreier Produkte und Dienstleistungen wird ebenso für nötig gehalten (84 % aller 
Teilnehmer). 

Mit dieser Mitteilung wird hauptsächlich das Ziel verfolgt, auf freiwilliger Grundlage 
einen schlüssigen Ansatz bezüglich Initiativen im Bereich der Barrierefreiheit 
(eAccessibility) in den Mitgliedstaaten ebenso wie die Selbstregulierung der Wirtschaft 
zu fördern. 

2. PRAKTISCHE HERAUSFORDERUNGEN 

Neue Technologien haben Behinderten eindeutig geholfen und es ihnen ermöglicht, 
selbstständig Dinge zu tun, die sie zuvor nur mit der Hilfe anderer Personen verrichten 
konnten. Trotz der Bemühungen der Wirtschaft klagen Behinderte jedoch noch immer über 
viele Probleme bei der Nutzung von Produkten und Dienstleistungen der Informationstechnik, 
beispielsweise: 

• Mangel an aufeinander abgestimmten Lösungen, z. B. besteht in vielen 
Mitgliedstaaten keine Möglichkeit, die Notrufnummer 112 von Schreibtelefonen 
aus anzurufen; 

• Mangel an interoperablen Lösungen für eine barrierefreie IKT; 
• nicht mit Hilfsgeräten vereinbare Software: Bildschirmleser für Blinde sind nach 

einem Wechsel der Betriebssystemversion häufig nicht mehr nutzbar; 

                                                 
5 Ergebnisse abrufbar unter: 

http://europa.eu.int/information_society/policy/accessibility/com_ea_2005/a_documents/com_consult_r
es.html#_Toc97028181 
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• Interferenzen zwischen gängigen Produkten und Hilfsgeräten, z. B. Mobilfunk-
telefonen und Hörgeräten; 

• Fehlen europaweiter Normen; beispielsweise gibt es sieben verschiedene, 
untereinander unvereinbare Schreibtelefonsysteme für Taube und Schwerhörige; 

• Fehlen angepasster Dienste, so sind z. B. viele Internetseiten für Menschen mit 
kognitiven Behinderungen oder mit wenig Erfahrung zu kompliziert oder 
Sehbehinderte können sie nicht lesen und sich darin zurechtfinden; 

• Fehlen von Produkten und Dienstleistungen für bestimmte Gruppen, z. B. 
Telefonkommunikation für Nutzer von Gebärdensprache; 

• Schwierigkeiten bei der Nutzung wegen der physischen Gestaltung, z. B. 
Tastenfelder und Anzeigen bei vielen Geräten; 

• fehlende barrierefreie Inhalte; 
• eingeschränkte Wahlmöglichkeiten bei elektronischen Kommunikationsdiensten, 

Qualität und Preis.  

Die meisten dieser Probleme ließen sich in technischer Hinsicht leicht lösen, bedürfen aber 
der Kooperation, Koordinierung und Entschlossenheit auf europäischer Ebene, da die 
Marktkräfte allein bis heute anscheinend nicht ausgereicht haben.  

In naher Zukunft sind beispielsweise bei folgenden neuen Techniken Aspekte der Barriere-
freiheit frühzeitig zu bedenken: 

• digitales Fernsehen, z. B. hinsichtlich Normen und Kompatibilität sowie 
Gestaltung der Dienste und Geräte; 

• Mobilfunktelefone der dritten Generation, z. B. hinsichtlich der Gestaltung der 
Geräte und Software sowie der Dienste; 

• Breitbandkommunikation, z. B. Nutzung der Möglichkeiten multimedialer 
Präsentationen auf eine Weise, die Barrieren abbaut statt erhöht. 

Eine Behandlung dieser Themen, die bislang nur als für eine spezifische Zielgruppe in der 
Bevölkerung von Interesse galten, wird positive Auswirkungen für die Mehrzahl der Technik-
nutzer haben. 

3. FRAGEN DES MARKTES UND DER WIRTSCHAFTLICHKEIT 

Für einige der geschilderten Herausforderungen haben die IKT-Forschung und der Markt 
innovative Lösungen gefunden. Ihrer breiten Verfügbarkeit stehen jedoch hauptsächlich 
folgende Hindernisse entgegen: 

• Bislang zielten sie auf einen kleinen Markt ab (im Wesentlichen definiert als 
Behinderte und in bestimmten Fälle ältere Menschen), der hauptsächlich von 
KMU auf nationaler oder regionaler Ebene bedient wurde. 

• Es gibt keine ausreichenden anwendbaren technischen Normen und 
Spezifikationen. 

• Die einschlägigen europäischen Rechtsvorschriften sehen erst seit kurzem 
ausdrücklich die Möglichkeit vor, Anforderungen zur Barrierefreiheit in die 
technischen Spezifikationen bei öffentlichen Ausschreibungen aufzunehmen. 

• Die von manchen Mitgliedstaaten entwickelten eigenen Lösungen unterscheiden 
sich stark. 
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Aus diesen Gründen befindet sich der Markt für barrierefreie IKT-Produkte und 
-Dienstleistungen in Europa noch im Entwicklungsstadium, er orientiert sich im Wesentlichen 
an den Nationalstaaten und es fehlen harmonisierte Rechtsvorschriften und anwendbare 
technische Normen. Dies trägt nicht zum Funktionieren des Binnenmarkts bei und stellt eine 
immer größere Belastung der Wirtschaft dar, die in verschiedenen Mitgliedstaaten 
unterschiedliche Anforderungen erfüllen muss. 

Als Verbraucherzielgruppe werden zunehmend nicht mehr nur Behinderte und in manchen 
Fällen ältere Menschen, sondern die ganze Bevölkerung angesehen. Diese Erkenntnis führt zu 
einer Marktveränderung, deren Beginn wir soeben erst erleben, da die größeren europäischen 
Unternehmen sich diesem Marktsektor zuwenden, auch wenn sie noch ein Stück weit davon 
entfernt sind, ihr ganzes Gewicht darin einzubringen. 

Dies ist auch im Bereich der Telekommunikation der Fall. Die Allgegenwart von 
Telekommunikationsprodukten und -dienstleistungen ist mittlerweile so ausgeprägt, dass 
selbst diese (derzeit noch relativ kleine) Marktnische für die Differenzierung und als 
Wachstumsgenerator von Bedeutung ist und das Interesse der größeren Marktakteure auf sich 
zieht. 

Somit sind Barrierefreiheit (eAccessibility) und damit im Zusammenhang stehende Produkte 
und Dienstleistungen unter Einsatz von Hilfsgerätetechniken jetzt auf dem „mittelfristigen 
Radar“ selbst der größeren Anbieter gängiger Technik, nicht nur in Europa, sondern auch in 
anderen Teilen der Welt, präsent. 

4. RECHTLICHE UND POLITISCHE FRAGEN 

Bei mehreren Gelegenheiten hat der Rat Maßnahmen auf EU-Ebene unterstützt, 
beispielsweise als er die Mitgliedstaaten aufforderte und die Kommission ersuchte, „das 
Potenzial der Informationsgesellschaft für Menschen mit Behinderungen zu erschließen und 
insbesondere technische, rechtliche und andere Schranken für ihre wirkliche Beteiligung an 
der wissensbasierten Wirtschaft und Gesellschaft zu beseitigen“.6 Diese Perspektive wird 
auch vom Europäischen Parlament unterstützt7. 

Politik und Rechtsvorschriften der Europäischen Union tragen der Tatsache Rechnung, dass 
Beschäftigung und Beruf ausschlaggebend sind, um gleiche Chancen für alle zu garantieren 
sowie zur umfassenden Teilhabe der Bürger am wirtschaftlichen, kulturellen und 
gesellschaftlichen Leben und zur Verwirklichung ihres Potenzials beizutragen. Die 
potenziellen Auswirkungen einer breiteren Verfügbarkeit hochwertiger barrierefreier IKT-
Produkte und -Dienstleistungen liegen auf der Hand. Dies wird mehr Möglichkeiten zur 
Einbeziehung in den Arbeitsmarkt und eine bessere gesellschaftliche Integration zur Folge 
haben und es den Menschen ermöglichen, ihr Leben länger selbstständig zu führen. 

Die Notwendigkeit, alle Europäer in die Informationsgesellschaft einzubeziehen, wurde von 
den europäischen Institutionen in unterschiedlichem Zusammenhang herausgestellt. Die 

                                                 
6 Entschließung des Rates zu „eAccessibility – Verbesserung des Zugangs der Behinderten zur 

Wissensgesellschaft“, 2.-3. Dezember 2002, 
http://ue.eu.int/ueDocs/cms_Data/docs/pressData/de/lsa/73890.pdf 

7 Entschließung des Europäischen Parlaments zu der Mitteilung der Kommission „eEurope 2002: Zugang 
zu öffentlichen Webseiten und deren Inhalten“ (P5_TA(2002)0325). 
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Kommission hat Initiativen in den beiden eEurope-Aktionsplänen ergriffen, eine besser 
zugängliche Informationsgesellschaft zu schaffen. Der Aktionsplan 2002 umfasste eine eigene 
Maßnahme zu diesen Fragen. Darin wurde die Annahme der Leitlinien der Web-
Zugangsinitiative (Web Accessibility Initiative, WAI)8, die Entwicklung eines europäischen 
Curriculums des „Designs für alle“ (DFA) sowie die Unterstützung von Hilfsgerätetechniken 
und der DFA-Normung empfohlen. Mit dem eEurope-Aktionsplan 2005 wurde beabsichtigt, 
die Einbeziehung („eInclusion“) in allen Maßnahmen voll zur Geltung zu bringen. Ebenfalls 
vorgeschlagen wurde darin die Einführung von Anforderungen an die Barrierefreiheit der 
Informations- und Kommunikationstechnologie im öffentlichen Beschaffungswesen. 

Der Rat „Telekommunikation“ hat diese Arbeiten unterstützt und die Notwendigkeit 
ausgedrückt, die Barrierefreiheit (eAccessibility) in Europa zu verbessern9. Außerdem wird in 
der Ministererklärung10 zu eInclusion vorgeschlagen, alle notwendigen Maßnahmen für eine 
offene, alle einbeziehende Wissensgesellschaft, die allen Bürgern zugänglich ist, zu treffen. 

In seiner Entschließung zu eAccessibility11 aus dem Jahr 2003 hat auch der Rat „Soziales“ die 
Mitgliedstaaten aufgerufen, die Beseitigung technischer, rechtlicher und anderer Barrieren für 
die wirksame Teilhabe von Behinderten in der Wissenswirtschaft und -gesellschaft 
anzugehen. 

In Übereinstimmung damit bekräftigte das Europäische Parlament in seiner Entschließung zur 
Zugänglichkeit des Internets12 2002 „die Notwendigkeit, jede Form des Ausschlusses aus der 
Gesellschaft und somit aus der Informationsgesellschaft zu vermeiden, und fordert 
insbesondere die Integration behinderter und älterer Menschen“. In einer weiteren 
Entschließung wird die Verwendung der Gebärdensprache in der Telekommunikation in 
Europa13 erwähnt. 

Allgemein stellt Artikel 13 des Vertrags zur Gründung der Europäischen Gemeinschaft die 
Rechtsgrundlage für Maßnahmen zur Bekämpfung von Diskriminierungen, unter anderem aus 
Gründen einer Behinderung, dar.  

Auf der Grundlage dieses Artikels bezweckt die Richtlinie 2000/78/EG14 des Rates vom 
27. November 2000 ausdrücklich (siehe Artikel 1) die „Schaffung eines allgemeinen Rahmens 
zur Bekämpfung der Diskriminierung wegen der Religion oder der Weltanschauung, einer 
Behinderung, des Alters oder der sexuellen Ausrichtung in Beschäftigung und Beruf“. In der 
Richtlinie heißt es insbesondere: „Es sollten geeignete Maßnahmen vorgesehen werden, d. h. 
wirksame und praktikable Maßnahmen, um den Arbeitsplatz der Behinderung entsprechend 
einzurichten, z. B. durch eine entsprechende Gestaltung der Räumlichkeiten oder eine 
Anpassung des Arbeitsgeräts …“. 

                                                 
8 „eEurope 2002: Zugang zu öffentlichen Webseiten und deren Inhalten“, KOM(2001) 529 endg., 

http://europa.eu.int/eur-lex/de/com/cnc/2001/com2001_0529de01.pdf 
9 Entschließung des Rates zum eEurope-Aktionsplan 2002: Zugang zu öffentlichen Webseiten und deren 

Inhalten, ABl. C 86 vom 10.4.2002. 
10 Ministererklärung zu eInclusion, 11. April 2003, http://www.eu2003.gr/en/articles/2003/4/11/2502/ 
11 Entschließung des Rates 14892/02. 
12 Entschließung des Europäischen Parlaments zu der Mitteilung der Kommission „eEurope 2002: Zugang 

zu öffentlichen Webseiten und deren Inhalten“ (2002 (0325)). 
13 Entschließung des Europäischen Parlaments zur Gebärdensprache, Entschließung B4-0985/98. 
14 Abrufbar im Internet unter  

http://europa.eu.int/comm/employment_social/fundamental_rights/pdf/legisln/2000_78_de.pdf 
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Darüber hinaus weist eine Reihe europäischer Richtlinien im Zusammenhang mit der 
Informationsgesellschaft Bestimmungen auf, die auf die Einbeziehung von Behinderten und 
älteren Menschen verweisen. Dazu gehören die Richtlinien zur elektronischen 
Kommunikation, insbesondere die Rahmenrichtlinie15 und die Universaldienstrichtlinie16, die 
Richtlinie zu Funkanlagen und Telekommunikationsendgeräten17, die Richtlinie zur Vergabe 
öffentlicher Aufträge18 und die Richtlinie zur Gleichbehandlung in Beschäftigung und 
Beruf19. 

Der Aktionsplan20 der Kommission vom Dezember 2003 im Nachgang zum Europäischen 
Jahr der Menschen mit Behinderungen befasst sich in einem seiner vier Themenbereiche mit 
dem Zugang zu neuen Techniken und deren Nutzung und legt Maßnahmen dar, mit denen der 
Zugang zur Informationsgesellschaft durch den Einsatz von Instrumenten auf EU-Ebene 
verbessert wird. 

Maßnahmen auf EU-Ebene haben einen zusätzlichen Nutzen, da mehrere Mitgliedstaaten 
dabei sind, Rechts- und Verwaltungsvorschriften, Normen oder Leitlinien auszuarbeiten, um 
diese Fragen auf einzelstaatlicher Ebene anzugehen. Diese Aktivitäten führen zu ähnlichen, 
aber doch unterschiedlichen Anforderungen an die Barrierefreiheit von Produkten und 
Dienstleistungen, wodurch die europäische Wirtschaft einem hohen Risiko ausgesetzt ist, da 
sie sich in einem fragmentierten Markt mit einem dadurch bedingten Verlust an 
Wettbewerbsfähigkeit und Effektivität betätigen muss. 

Das Risiko für die Verbraucher ist noch größer, besonders für Behinderte und ältere 
Menschen: Ein fragmentierter Markt bedeutet höhere Preise, mehr ungewohnte und nicht 
miteinander kompatible Produkte, größere Schwierigkeiten bei der grenzübergreifenden 
Einholung oder Übermittlung von Informationen usw. 

EU-Maßnahmen tragen auch internationalen Erfahrungen Rechnung, etwa in den USA und 
Kanada, mit denen die Europäische Kommission einen Dialog eingeleitet hat, bei dem es 
besonders um die Nutzung von Rechtsvorschriften im Zusammenhang mit der öffentlichen 
Beschaffung als wirkungsvoller Hebel geht.  

Somit sind die Grundvoraussetzungen für auf EU-Ebene zu ergreifende Maßnahmen erfüllt – 
in diesem Sinne äußerte sich auch die überwältigende Mehrheit der Teilnehmer an der 
öffentlichen Konsultation (84 %). 

                                                 
15 Richtlinie 2002/21/EG. 
16 Richtlinie 2002/22/EG. 
17 Richtlinie 1999/5/EG. 
18 Richtlinien 2004/17/EG und 2004/18/EG. 
19 Richtlinie 2000/78/EG. 
20 Chancengleichheit für Menschen mit Behinderungen: Ein Europäischer Aktionsplan, 

KOM(2003) 650 endg. 
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5. LAUFENDE AKTIVITÄTEN AUF EU-EBENE 

Mehrere Maßnahmen sind auf EU-Ebene bereits angelaufen und werden verstärkt fortgesetzt. 

Anforderungen und Normen für die Barrierefreiheit 

Normen sind ein strategisches Instrument für die Wirtschaft und den öffentlichen Sektor und 
stellen auch ein Schlüsselelement zur Erschließung neuer Marktchancen dar. Wenn auch die 
Ausarbeitung und Umsetzung von Normen freiwillig sind, sind sie doch ein wichtiges 
Instrument, mit dem die Umsetzung politischer Maßnahmen unterstützt werden kann. 
Europäische Normen zur Barrierefreiheit (eAccessibility) würden zum ordnungsgemäßen 
Funktionieren des europäischen Binnenmarkts beitragen und dadurch die Entwicklung neuer 
Märkte, die Wettbewerbsfähigkeit und die Beschäftigung fördern. Die Kommission wird 
daher weiterhin Finanzhilfen für spezifische Tätigkeiten der europäischen Normungsgremien 
im Rahmen des Aktionsplans zur europäischen Normung oder durch die Erteilung von 
Mandaten an die europäischen Normungsgremien fördern21. 

Anforderungen an die Barrierefreiheit in der IKT, die durch Normen festgelegt sind, müssen 
den Bedürfnissen der Wirtschaft, Konstrukteure und Anbieter von Produkten und 
Dienstleistungen entsprechen, um zu vermeiden, dass Kreativität und Innovationsfähigkeit 
beeinträchtigt werden. Gleichzeitig müssen Normen auch die Bedürfnisse der Nutzer erfüllen. 
Die Einbeziehung der Nutzer in die Normungsarbeit ist deshalb ganz wesentlich, und dabei 
muss ein Ausgleich gefunden werden zwischen dem kommerziellen und dem öffentlichen 
Interesse. Die Normen sollten eine einfache Durchsetzbarkeit und Bezugnahme in Rechts- 
und Verwaltungsvorschriften und anderen Maßnahmen zur Förderung der Barrierefreiheit 
erlauben. . Frei oder kostengünstig verfügbare Normen würden die Normeinführung 
erleichtern, besonders durch KMU mit beschränkten Ressourcen für den Erwerb von Normen, 
und auch die Nutzer könnten leichter Kenntnis nehmen. 

Bei der Förderung der Interoperabilität sollte darauf geachtet werden, dass patentierte 
Technologien ohne angemessene und nichtdiskriminierende Lizenzvergabe (RAND 
Reasonable And Non-Discrimatory) nicht als Standardlösungen gefördert werden. 

Design für alle (DFA) 

Bei der DFA-Methodik geht es darum, Produkte und Dienstleistungen so zu konzipieren, dass 
sie einer möglichst großen Bandbreite von Nutzern zugänglich sind22. DFA hat sich 
mittlerweile etabliert, auch wenn es noch nicht umfassend praktiziert wird. Maßnahmen, mit 
denen Bewusstsein für DFA geschaffen und DFA in Europa gefördert wird, sind daher 
unbedingt fortzusetzen. Zu diesem Zweck hat die Kommission ein Netz von Exzellenzzentren 
namens EDEAN23 eingerichtet, das über einhundert Mitglieder umfasst. 

                                                 
21 Dieses Verfahren unterliegt der Richtlinie 98/34. http://europa.eu.int/eur-

lex/pri/de/oj/dat/1998/l_204/l_20419980721de00370048.pdf 
22 Es gibt im Wesentlichen drei Strategien für DFA: 1) Design für die meisten Nutzer ohne Änderungen, 

2) Design zur leichten Anpassbarkeit an verschiedene Nutzer (z. B. durch anpassbare Schnittstellen), 
3) Design im Hinblick auf die reibungslose Verbindung zu Hilfsgeräten. 

23 European Design for All e-Accessibility Network, EDEAN-Internetseite http://www.e-accessibility.org/ 
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DFA ermöglicht nicht nur eine sorgfältige Berücksichtigung von Anforderungen an die 
Barrierefreiheit bei der Konzeption eines Produkts oder einer Dienstleistung, sondern 
führt auch zu erheblichen Einsparungen durch Vermeidung einer kostenträchtigen 
Umgestaltung oder technischer Behelfslösungen nach ihrer Einführung. 

Die grundlegende Struktur eines europäischen DFA-Curriculums für Ingenieure und 
Konstrukteure wurde ausgearbeitet, und verschiedene Pilot-Lehrgänge wurden in 
Mitgliedstaaten angeboten. Sein verstärkter Einsatz in der Hochschulausbildung und 
fachlichen Weiterbildung ist ein Weg, um die Barrierefreiheit der künftigen 
Informationsgesellschaft sicherzustellen24. Die Benennung eines Beauftragten für 
Barrierefreiheit, der für DFA in entsprechenden Organisationen zuständig ist, könnte eine 
Methode sein, das Thema Barrierefreiheit (eAccessibility) auf eine professionelle Basis zu 
stellen. 

Barrierefreiheit des Internets 

Auf eine Mitteilung der Kommission im Jahr 2001 über den Zugang zu öffentlichen 
Webseiten25 folgten im Jahr 2002 Entschließungen des Rates und des Europäischen 
Parlaments. Aufgrund dessen haben sich die Mitgliedstaaten verpflichtet, ihre öffentlichen 
Webseiten gemäß internationalen Leitlinien26 zugänglich zu machen. 

Im Sachverständigengremium zur Barrierefreiheit (eAccessibility Expert Group) beobachtet 
die Kommission zusammen mit den Mitgliedstaaten neuere Entwicklungen, einschließlich 
neuer Evaluierungsmethoden27 und Verfahren, Leistungsvergleiche, die Datensammlung und 
die Ermittlung vorbildlicher Praktiken. Die Barrierefreiheit des Internets macht 
barrierefreie Onlinedienste von öffentlichem Interesse möglich. Um diesen Prozess zu 
erleichtern, ist es wichtig, auf die Entwicklung von Autorenwerkzeugen hinzuwirken, die der 
Barrierefreiheit Rechnung tragen28. 

Da mehrere Mitgliedstaaten verbindliche Rechtsvorschriften erlassen haben, die die 
Barrierefreiheit vorschreiben, und für die deshalb die Bewertung der Einhaltung dieser 
Rechtsvorschriften nötig ist, hat sich die Notwendigkeit von Zertifizierungsregelungen zur 
Barrierefreiheit ergeben. In einem Workshop des Europäischen Komitees für Normung 
(CEN)29 werden derzeit angemessene Lösungen hierfür geprüft. 

Leistungsvergleiche und Beobachtung 

Mehrere Mitgliedstaaten führen Leistungsvergleiche (Benchmarking) für die Barrierefreiheit 
und Beobachtungen (monitoring) ihrer einzelstaatlichen Rechtsvorschriften ein. Auf EU-
Ebene wurde die Beobachtung der Barrierefreiheit des Internets vom Rat und dem 
Europäischen Parlament gefordert. Das Parlament hat auch die Beobachtung der Untertitelung 
und Audiobeschreibung beim digitalen Fernsehen gefordert. 

                                                 
24 Bericht zum DFA-Curriculum des IDCnet-Projekts. 
25 KOM(2001) 529 endg. 
26 Die in Vorbereitung befindlichen Leitlinien (W3C/WAI/WCAG1.0 Web Content Accessibility 

Guidelines 1.0. Version 2) werden der inzwischen erfolgten Weiterentwicklung bei Web-Technologien 
Rechnung tragen und die Prüfung der Einhaltung vereinfachen. 

27 Web Accessibility Benchmarking (WAB). 
28 W3C/WAI/ATAG Authorising Tools Accessibility Guidelines (ATAG). 
29 http://www.cenorm.be/cenorm/businessdomains/businessdomains/isss/activity/ws-wac.asp 
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Um eine angemessene europäische Politik in Fragen der Barrierefreiheit weiterentwickeln zu 
können, sind europäische Daten, die für alle Mitgliedstaaten vergleichbar sind, 
unabdingbar. Die Kommission wird auf den laufenden europäischen 
Beobachtungstätigkeiten aufbauen und dabei den revidierten Ansatz von Lissabon 
berücksichtigen. 

Die Kommission führt einen Dialog mit Statistikämtern, um relevante Indikatoren zu 
erarbeiten und zu verbessern und besonders auch Fragen der Barrierefreiheit in bestehenden 
Indikatoren zur Geltung zu bringen. 

Forschung 

Die Forschung und technologische Entwicklung (FTE) ist ein grundlegendes Element bei der 
Schaffung einer barrierefreien Informationsgesellschaft. Fast 200 europäische FTE-Vorhaben 
seit 1991, die von der EG mit rund 200 Mio. € mitfinanziert wurden30, haben bereits zu einer 
größeren Barrierefreiheit durch eine bessere Kenntnis der Zugangsprobleme und 
entsprechende Lösungsvorschläge beigetragen. 

Spezifische Ergebnisse haben mögliche Lösungen aufgezeigt, etwa barrierefreie Dienste für 
die Fernbetreuung älterer Menschen daheim (u. a. Alarm- und Notfalldienste). Es wurden 
Lösungen entwickelt, um den Zugriff auf digitale Informationen durch Blinde und 
Sehbehinderte zu erleichtern (Text, Grafik, dreidimensionale Darstellungen, kodierte Musik, 
Fernsehprogramme). Systeme für Menschen mit motorischen Behinderungen, die die 
Mobilität, Handhabungsfähigkeit und Steuerung verbessern, wurden ebenso vorgeführt wie 
Dienste zur Verbesserung der Kommunikationsmöglichkeiten Hörbehinderter einschließlich 
der Generierung von Gebärdensprache und Lippenbewegungen. Andere Beispiele sind 
Computerumgebungen, die die integrierte Unterrichtung behinderter Kinder oder die 
Beschäftigung behinderter Erwachsener erleichtern sowie Beiträge zur Politikgestaltung 
(eEurope, d. h. Barrierefreiheit des Internets, Design für alle). 

In vielen Fällen wurden die Ergebnisse von Gemeinschaftsprojekten erfolgreich 
weiterentwickelt und haben zu marktreifen Produkten geführt oder dank der gewonnenen 
Erkenntnisse zur Verbesserung der Barrierefreiheit von IKT-Produkten und -Dienstleistungen 
beigetragen.  

In dem Maße, wie die technologische Entwicklung fortschreitet und neue technische 
Lösungen bietet, erlangen Forschungsinvestitionen Bedeutung, um das erhebliche Potenzial, 
das diese Technologien für Behinderte und ältere Menschen bietet, nutzbar zu machen. Im 
derzeitigen Vorschlag für das 7. Rahmenprogramm findet die Notwendigkeit einer 
Weiterführung und Ausweitung der FTE zur Barrierefreiheit (eAccessibility) 
Berücksichtigung, um die europäische Hilfsgerätebranche voranzubringen31 und um die 
Barrierefreiheit zu einer alltäglichen Angelegenheit der Wirtschaft allgemein zu machen. 

                                                 
30 Beispiele von Vorhaben siehe http://www.cordis.lu/ist/so/einclusion/home.html und 

http://www.cordis.lu/ist/directorate_f/einclusion/previous-research.htm 
31 „Access to Assistive Technology in the EU“ (Zugang zu Hilfstechnologien in der EU), Bericht der 

GD EMPL, CE-V/5-03-003-EN-C. 
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6. VERBESSERUNG DER BARRIEREFREIHEIT (EACCESSIBILITY) VON IKT-PRODUKTEN 
UND -DIENSTLEISTUNGEN IN EUROPA – DREI NEUE ANSÄTZE 

Zusätzlich zu den genannten laufenden Maßnahmen wird die Kommission auch drei Ansätze 
fördern, die bislang in Europa noch nicht in nennenswertem Ausmaß verfolgt wurden: 
(i) Anforderungen an die Barrierefreiheit im öffentlichen Beschaffungswesen, 
(ii) Zertifizierung der Barrierefreiheit und (iii) bessere Nutzung geltender Rechtsvorschriften. 

Zwei Jahre nach Veröffentlichung dieser Mitteilung wird die Kommission das Ergebnis dieser 
Maßnahmen bewerten. Gemäß dem Grundsatz der „besseren Rechtsetzung“32 wird die 
Kommission einen Meinungsaustausch mit den Mitgliedstaaten führen und vorbehaltlich 
einer umfassenden Folgenabschätzung möglicherweise zusätzliche Maßnahmen erwägen, 
wozu nötigenfalls auch Rechtsvorschriften gehören können. 

1. Öffentliches Beschaffungswesen 

Öffentliche Aufträge machen in Europa rund 16 % des Bruttoinlandsprodukts aus. Staatliche 
Stellen auf allen Ebenen können Anforderungen an die Barrierefreiheit der von ihnen 
eingekauften Güter und Dienstleistungen vorgeben. Die europäischen Richtlinien zur Vergabe 
öffentlicher Aufträge führen ausdrücklich die Möglichkeit an, DFA und Anforderungen an die 
Barrierefreiheit in den Ausschreibungsbedingungen (technische Spezifikationen) festzulegen.  

Dies bedeutet ein eindeutiges Engagement für eine Politik der Einbeziehung, bei der die 
Produkte und Dienstleistungen mehr Nutzern, Bürgern und Beschäftigten zugänglich 
gemacht werden. Unternehmen der Branche werden dadurch motiviert, die Barrierefreiheit 
als integriertes Merkmal ihrer Produkte zu verwirklichen, wodurch ein größerer Markt für 
eine barrierefreie IKT entsteht. Solche Auswirkungen haben sich in den USA gezeigt, wo 
durch Rechtsvorschriften33 geregelt ist, dass bei Beschaffungen des Bundes Anforderungen an 
die Barrierefreiheit festzulegen sind. 

In der Online-Konsultation haben sich mehr als 90 % der Teilnehmer für den Grundsatz 
ausgesprochen, dass öffentliche Stellen bei den von ihnen beschafften IKT-Produkten und 
-Dienstleistungen die Barrierefreiheit vorschreiben. Einige Mitgliedstaaten haben in ihrem 
öffentlichen Beschaffungswesen bereits Anforderungen an die Barrierefreiheit berücksichtigt. 
Gemeinsame Anforderungen an die Barrierefreiheit auf EU-Ebene könnten die 
Marktfragmentierung verringern und die Interoperabilität stärken. 

Es besteht die dringende Notwendigkeit, die Anforderungen an die Barrierefreiheit im 
öffentlichen Beschaffungswesen in Europa kohärent zu gestalten. Zu diesem Zweck 
bereitet die Kommission ein Mandat an die europäischen Normungsgremien vor, europäische 
Anforderungen an die Barrierefreiheit bei der Vergabe öffentlicher Aufträge für Produkte und 
Dienstleistungen im IKT-Bereich auszuarbeiten. Das Mandat liegt derzeit den Mitgliedstaaten 
zur Konsultation vor. Es soll den europäischen Normungsgremien vor Ende 2005 erteilt 
werden. 

                                                 
32 Europäische Kommission, „Europäisches Regieren – Ein Weißbuch“, KOM(2001) 428 endg. 
33 Paragraph 508 des Rehabilitation Act, geändert durch den Workforce Investment Act von 1998. 
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Die Kommission wird Erörterungen mit den Mitgliedstaaten zu diesem Thema im Rahmen 
der Sachverständigengruppe zur Barrierefreiheit (eAccessibility Expert Group)34 anregen. Sie 
wird weiterhin Erfahrungsberichte aus Europa sammeln und den internationalen Dialog, 
besonders mit den USA im Rahmen der Transatlantischen Wirtschaftspartnerschaft (TEP), 
über die Harmonisierung von Anforderungen an die Barrierefreiheit bei öffentlichen 
Aufträgen fördern. 

2. Zertifizierung 

Beim Kauf von IKT-Produkten ist nicht immer klar ersichtlich, welche Anforderungen sie 
erfüllen. Besonders wichtig ist dies aber beim Kauf von barrierefreien IKT-Produkten. Einige 
Normen zur barrierefreien Gestaltung von Produkten und Dienstleistungen gibt es bereits oder 
sind in Ausarbeitung. Derzeit gibt es aber keine verlässlichen Mittel, anhand deren die 
Konformität von Produkten mit diesen Normen beurteilt werden könnte. Geeignete 
Zertifizierungsregelungen für die Barrierefreiheit von Produkten, Organisationsprozessen und 
Dienstleistungen (auf der Grundlage des europäischen Normenkonformitätszeichens „Key 
Mark“35 und Europäischer Normen) könnten den Kunden, die barrierefreie Produkte und 
Dienstleistungen wünschen, zur Orientierung dienen und stellten eine gebührende 
Anerkennung der Bemühungen von Herstellern und Dienstleistern dar. Ebenso würde die 
Überwachung der Einhaltung von Rechtsvorschriften, die die Barrierefreiheit vorschreiben, 
vereinfacht.  

In seiner Entschließung zu eAccessibility vom Januar 2003 forderte der Rat eine 
entsprechende Kennzeichnung von Gütern und Dienstleistungen. In der Ministererklärung zu 
eInclusion aus dem Jahr 2002 hieß es, dass ein europäisches Kennzeichen für die 
Zugänglichkeit von Internetseiten, das die Einhaltung von Leitlinien der W3C WAI36 
bescheinigt, zur Vermeidung der Marktfragmentierung in Betracht gezogen werden könnte. 

Die Kommission wird gemeinsam mit den maßgebenden interessierten Kreisen 
Möglichkeiten für die Entwicklung, Einführung und Umsetzung von Zertifizierungs-
regelungen für barrierefreie Produkte und Dienstleistungen prüfen, einschließlich der 
Festlegung von Kriterien, Prüf- und Bewertungsmethoden. Die Möglichkeit der 
Eigenerklärung oder Zertifizierung durch Dritte wird ebenfalls geprüft werden, und die 
verschiedenen Optionen werden bezüglich ihrer Wirksamkeit verglichen37. Die Kommission 
wird eine Studie zu dieser Frage im letzten Vierteljahr 2005 in Auftrag geben38. 

                                                 
34 Diese Gruppe koordiniert Sachverständige aus den Mitgliedstaaten, die die Umsetzung des eEurope-

Aktionsplans unterstützen. 
35

 http://www.cenorm.be/conf_assess/keymark/keymarktext.htm 
36 World Wide Web Consortium (W3C) Web Accessibility Initiative (WAI). 
37 Bei der Online-Konsultation sprach sich die Mehrheit der Teilnehmer (über 72 %) für die Zertifizierung 

und Kennzeichnung barrierefreier IKT-Produkte und Dienstleistungen aus, wobei erhebliche 
Unterschiede zwischen Zielgruppen bestanden (nur 61,4 % Zustimmung in der Gruppe Hersteller, 
Dienstleister oder Anbieter von barrierefreien Produkten und Dienstleistungen). Unter denjenigen, die 
sich für die Produktzertifizierung und -kennzeichnung aussprachen, befürworten die Gruppen 
Privatpersonen mit Behinderung und Öffentliche Stellen eindeutig verpflichtende Regelungen, während 
die Gruppe Hersteller, Dienstleister oder Anbieter von barrierefreien Produkten und Dienstleistungen 
freiwillige Verfahren bevorzugt und die übrigen Gruppen Standpunkte dazwischen einnehmen. 

38 Siehe Abschnitt „Schlussfolgerungen und weiteres Vorgehen“. 
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3. Bessere Nutzung bestehender Rechtsvorschriften 

Mehrere Richtlinien enthalten Bestimmungen, die zur Durchsetzung der Barrierefreiheit 
genutzt werden können (etwa die Richtlinie zur Gleichbehandlung in Beschäftigung und 
Beruf39, die Richtlinie zu Funkanlagen und Telekommunikationsendgeräten und die 
Richtlinien zur Vergabe öffentlicher Aufträge). Die Zusammenarbeit mit den Mitgliedstaaten 
ist wichtig, um einen praktikablen Weg zur Nutzung dieser Richtlinien im Hinblick auf die 
Barrierefreiheit zu finden. 

Besonders die Umsetzung der Empfehlungen der Inclusive Communications Group 
(INCOM)40 würde einige Schwierigkeiten in Europa beheben. Empfohlen wurde 
beispielsweise, die einheitliche europäische Notrufnummer 112 auch für Behinderte nutzbar 
zu machen, die Frequenzen für funkgestützte Hilfsgeräte europaweit zu harmonisieren, Text- 
und Gebärdensprachkommunikation in Echtzeit über die Grenzen von Mitgliedstaaten hinaus 
zu ermöglichen und die Beschaffung barrierefreier Produkte durch öffentliche Stellen zu 
erleichtern. Eventuelle Schwierigkeiten bei der Anwendung bestehender Rechtsvorschriften in 
der Praxis sollten thematisiert werden. 

Die Kommission wird in ihrem Dialog zur audiovisuellen Politik einheitliche oder 
interoperable Lösungen, etwa im Bereich des verbesserten Zugangs zu digitalen Fernseh-
programmen, fördern. Solche einheitlichen Lösungen werden es ermöglichen, Größenvorteile 
zu nutzen. 

Das „eAccessibility-Potenzial“ bestehender europäischer Rechtsvorschriften muss voll 
ausgeschöpft werden. Die Kommission wird 2005 eine Studie41 zur Ermittlung vorbildlicher 
Praktiken in Auftrag geben und in einen Dialog mit den Mitgliedstaaten und maßgebenden 
interessierten Kreisen in den einschlägigen Gruppen, die mit der Umsetzung der Richtlinien 
befasst sind, eintreten. 

7. SCHLUSSFOLGERUNGEN UND WEITERES VORGEHEN 

Diese Mitteilung und die Ergebnisse der Online-Konsultation belegen und stützen die 
Entschlossenheit der Europäischen Kommission, Fragen der Barrierefreiheit (eAccessibility) 
anzugehen und Lösungen zu finden, die (i) den Mitgliedstaaten die dringende Notwendigkeit 
deutlich machen, gemeinsam auf einen kohärenten Ansatz zur eAccessibility hinzuarbeiten; 
(ii) die Wirtschaft motivieren, barrierefreie Lösungen für IKT-Produkte und -Dienstleistungen 
zu entwickeln; (iii) Nutzern mit Behinderungen gegenüber das aktive Engagement belegen, 
die Barrierefreiheit in der Informationsgesellschaft zu verbessern. 

In den kommenden beiden Jahren (2005-2007) wird die Kommission weiterhin das 
Bewusstsein für dieses Thema stärken, die Nutzung der vorgeschlagenen Instrumente fördern, 
Erfahrungsberichte sammeln und die Konsultation der Beteiligten fortsetzen, um fundierte 
Entscheidungen im Bereich eAccessibility treffen zu können. 

                                                 
39 Die Richtlinie 2000/78/EG des Rates vom 27. November 2000 untersagt die Diskriminierung von 

Behinderten unter anderem am Arbeitsplatz und sieht eine zumutbare Anpassung, auch der 
Informations- und Kommunikationstechnik, vor. 

40 Diese Gruppe wurde 2003 eingerichtet und umfasst Vertreter von Mitgliedstaaten, 
Telekommunikationsbetreibern, Nutzerverbänden und Normungsgremien. 

41 Siehe Abschnitt „Schlussfolgerungen und weiteres Vorgehen“. 
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Zu diesem Zweck plant die Kommission die Vergabe einer Studie im letzten Vierteljahr 2005, 
die die Messung der Fortschritte im Bereich eAccessibility in Europa zum Gegenstand hat 
und politische Optionen zur Verbesserung der Barrierefreiheit ermitteln und bewerten soll. 
Die ersten Ergebnisse dieser Studie werden Anfang 2007 vorliegen.  

Folgemassnahmen, die sich mit dem Stand der Barrierefreiheit befassen, werden zwei Jahre 
nach Veröffentlichung dieser Mitteilung erfolgen. Dazu gehört eine Bewertung der 
Ergebnisse der hier vorgeschlagenen Ansätze. Gemäß dem Grundsatz der besseren 
Rechtsetzung42 und vorbehaltlich einer umfassenden Folgenabschätzung kann die 
Kommission möglicherweise zusätzliche Maßnahmen in Erwägung ziehen, falls nötig auch 
neue Rechtsvorschriften. Diese Arbeiten im Bereich eAccessibility werden wiederum zu der 
bereits für 2008 angekündigten europäischen Initiative zum Thema eInclusion43 beitragen.  

                                                 
42 Europäische Kommission, „Europäisches Regieren – Ein Weißbuch“, KOM(2001) 428 endg. 
43 KOM(205) 229, „i2010 - Eine europäische Informationsgesellschaft für Wachstum und Beschäftigung“. 
 



 

  

 

 
In this list, the items in blue are still proposals, the ones marked with a "+" are instruments 
implementing the main legislation. 
 
Dans cette liste, les entrées en bleu sont encore à l'état de proposition, celles marquées 
avec un "+" sont des instruments qui mettent en œuvre la législation principale. 
 
Bei den blau markierten Einträgen dieser Liste handelt es sich noch um Vorschlaege. Die 
Instrumente zur Politikumsetzung sind mit einem "+" gekennzeichnet. 

 

List of secondary legislation relevant to "disability" 

 

1) Council Directive 2000/78/EC of 27 November 2000 establishing a general 
framework for equal treatment in employment and occupation  

2) Directive 2001/85/EC (relating to special provisions for vehicles used for the 
carriage of passengers comprising more than eight seats in addition to the 
driver’s seat) 

3) Directive 1999/5/EC (on radio equipment and telecommunications terminal 
equipment and the mutual recognition of their conformity)  

4) Directive 95/46/EC on the protection of individuals with regard to the 
processing of personal data and the free movement of such data 

5) Directive 95/16/EC of the European Parliament and of the Council of 29 
June 1995 on the approximation of the laws of the Member States relating to 
lifts (OJ L 312, 7.9.1995, p.1) 

6) Commission Regulation (EC) No 2204/2002 of 12 December 2002 on the 
application of Articles 87 and 88 of the EC Treaty to State aid for 
employment  

7) Regulation (EC) No 1107/2006 of the European Parliament and of the 
Council of 5 July 2006 concerning the rights of disabled persons and persons 
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concerning Community statistics on income and living conditions (EU-SILC) 

+ Commission Regulation (EC) N° 1981/2003 of 21 October 2003 implementing 
Regulation (EC) 1177/2003 of the EP and Council concerning Community statistics 
on income and living conditions (EU-SILC) as regards definitions and updated 
definitions. 
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+ Commission Regulation (EC) N° 1982/2003 of 21 October 2003 implementing 
Regulation (EC) 1177/2003 of the EP and Council concerning Community statistics 
on income and living conditions (EU-SILC) as regards the sampling and tracing 
rules. 

+ Commission Regulation (EC) N° 1983/2003 of 7 November 2003 implementing 
Regulation (EC) 1177/2003 of the EP and Council concerning Community statistics 
on income and living conditions (EU-SILC) as regards the list of target primary 
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amending Regulation (EC) N° 1177/2003 of the EP and Council of 16 June 2003 
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+ Commission Regulation (EC) N° 698/2006 of 5 May 2006 amending Commission 
Regulation (EC) N° 1981/2003 implementing Regulation (EC) 1177/2003 of the EP 
and Council concerning Community statistics on income and living conditions (EU-
SILC) as regards definitions and updated definitions. 

 

11) Council Regulation (EC) 577/98 of 9 March on the organisation of the 
Labour Force Sample  Survey in the Community (LFS): 

+ Commission Regulation (EC) N° 1571/98 of 20 July 1998 implementing 
Council Regulation (EC) N° 577/98 on the organisation of a labour force 
sample survey in the Community (OJ L 205, 22.7.98, p.40) 

+ Commission Regulation (EC) N° 1924/1999 of 8 September 1999 
implementing Council Regulation (EC) 577/98 as regards the 2000 to 2002 
programme of ad hoc modules to the LFS 

+ Commission Regulation (EC) N° 1566/2001 of 12 July 2001 implementing 
Council Regulation (EC) N° 577/98 on the organisation of a labour force 
sample survey in the Community concerning the specification of the 2002 ad 
hoc module on employment of disabled people * 

+ Commission Regulation (EC) N° 1575/2000 of 19 July 2000 implementing 
Council Regulation (EC) N° 577/98 on the organisation of a labour force 
sample survey in the Community concerning the codification to be used for 
data transmission from 2001 onwards (OJ L 181, 20.7.2000, p.16) 

+ Commission Regulation (EC) N° 1626/2000 of 24 July 2000 implementing 
Council Regulation (EC) N° 577/98 on the organisation of a labour force sample 
survey in the Community as regards the 2001 to 2004 program of ad hoc modules 
to the labour force survey. 

+ Regulation (EC) N° 1991/2002 of the EP and of the Council of 8 October 2002 
amending Council Regulation (EC) N° 577/98 on the organisation of a labour 
force sample survey in the Community. 
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+ Regulation (EC) N° 2257/2003 of the EP and of the Council of 25 November 
2003 amending Council Regulation (EC) N° 577/98 on the organisation of a 
labour force sample survey in the Community to adapt the list of survey 
characteristics. 

+ Commission Regulation (EC) N° 430/2005 of 15 March 2005 implementing 
Council Regulation (EC) N° 577/98 on the organisation of a labour force 
sample survey in the Community concerning the codification to be used for 
data transmission from 2006 onwards and the use of a sub-sample for 
collection of data on structural variables (OJ L 71, 17.3.2006, p.36). 

12) Regulation (EC) No 458/2007 of the European Parliament and of the Council 
of 25 April 2007 on the European system of integrated social protection 
statistics (ESSPROS) 

13) Proposal for a Regulation of the European Parliament and of the Council on 
Community statistics on public health and health and safety at work – 
COM(2007) 46 final 

14) Council Directive 2006/112/EC of 28 November 2006 on the common system 
of value added tax 

15) Council Regulation (EEC) No 918/83 of 28 March 1983 setting up a 
Community system of reliefs from customs duty 

16) Council Directive 86/378/EEC of 24 July 1986 on the implementation of the 
principle of equal treatment for men and women in occupational social 
security schemes" (as amended by "Council Directive 96/97/EC of 20 
December 1996 amending Directive 86/378/EEC on the implementation of 
the principle of equal treatment for men and women in occupational social 
security schemes") 

17) Directive 2006/54/EC of the European Parliament and of the Council of 
5 July 2006 on the implementation of the principle of equal opportunities 
and equal treatment of men and women in matters of employment and 
occupation (recast) 

18) Directive 2004/17/EC of the European Parliament and of the Council of 31 
March 2004 coordinating the procurement procedures of entities operating 
in the water, energy, transport and postal services sectors 

19) Directive 2004/18/EC of the European Parliament and of the Council of 31 
March 2004 on the coordination of procedures for the award of public works 
contracts, public supply contracts and public service contracts 

20) Directive 2001/83/EC of the European Parliament and of the Council of 6 
November 2001 on the Community code relating to medical product s for 
human use, as amended by Directive 2004/27/EC of the European 
Parliament and of the Council of 31 March 2004 (OJ L 136, 30.4.2004, p.34) 

21) Directive 2005/29/EC of the European Parliament and of the Council of 11 
May 2005 concerning  unfair business-to-consumer practices  in the internal 
market and amending  Council Directive 84/450/EEC, Directives 97/7/EC, 
98/27/EC and 2002/65/EC of the European Parliament and of the Council 
('Unfair Commercial Practices Directive') (OJ L 149, 11.6.2005, p. 22 ) 
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22) Directive 2003/24/EC of the European Parliament and of the Council of 14 
April 2003 amending Council Directive 98/18/EC on safety rules and 
standards for passenger ships - OJ L 123, 17.5.2003, p. 18-21) 

23) Directive 96/48/EC on the interoperability of the trans-European high-
speed rail system (O J L 235, 17.09.1996, p. 6-24) as amended by 
Directive 2004/50/EC of the European Parliament and of the Council of 29 
April 2004  (O J L 164, 30.4.2004, p. 114-163 ) 

24)  Directive 2001/16/EC of the European Parliament and of the Council 
on the interoperability of the trans European conventional rail system (O 
J L 110, 20.04.2001, p. 1-27) -as amended by Directive 2004/50/EC of the 
European Parliament and of the Council of 29 April 2004  (O J L 164, 
30.4.2004, p. 114-163 ) 

25) Directive 2007/46/EC of the European Parliament and of the Council of 5 
September 2007 establishing a framework for the approval of motor vehicles 
and their trailers, and of systems, components and separate technical units 
intended for such vehicles (Framework Directive) (Text with EEA 
relevance)(O J L 263, 9.10.2007, p 1) 

26) Directive 2007/65/EC of the European Parliament and of the Council of 11 
December 2007 amending Council Directive 89/552/EEC on the coordination 
of certain provisions laid down by law, regulation or administrative action in 
Member States concerning the pursuit of television broadcasting activities 
(Text with EEA relevance) (OJ L 332, 18.12.2007, p. 27) 

27) Council Regulation (EC) No 1083/2006 of 11 July 2006 laying down general 
provisions on the European Regional Development Fund, the European 
Social Fund and the Cohesion Fund and repealing Regulation (EC) No 
1260/1999  

28) Decision 1720/2006/EC of the European Parliament and of the Council of 15 
November 2007 establishing an action programme in the field of lifelong 
learning  

29) Council Regulation (EC) No 1698/2005 of 20 September 2005 on support for 
rural development by the European Agricultural Fund for Rural 
Development (EAFRD) 

30) Directive 2002/21/EC of the European Parliament and of the Council of 7 
March 2002 on a common regulatory framework for electronic 
communications networks and services ("Framework Directive").  

31) Council Decision 2005/600/EC of 12 July 2006 on guidelines for the employment 
policies of the Member States  

+ Council Decision 2006/544/EC of 18 July 2006 on guidelines for the employment 
policies of the Member States  

32) Regulation (EC) No 1889/2006 of the European Parliament and of the 
Council of 20 December2006on establishing a financing instrument for the 
promotion of democracy and human rights worldwide 

33) Directive 2001/29/EC of the European Parliament and of the Council of 22 
May 2001 on the harmonisation of certain aspects of copyright and related 
rights in the information society  
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34) Directive 2001/20/EC of the European Parliament and of the Council of 4 
April 2001 on the approximation of the laws, regulations and administrative 
provisions of the Member States relating to the implementation of good 
clinical practice in the conduct of clinical trials on medicinal products for 
human use 

35) Proposal for a Regulation of the European Parliament and of the Council 
concerning the production and development of statistics on education and 
lifelong learning – COM(2005)625 final. 

36) Directive 97/67/EC of the European Parliament and of the Council of 15 
December on common rules for the development of the internal market of 
Community postal services and the improvement of quality of services(OJ 
L15 of 21.01.1998), page 14) as amended by Directive 2002/39/EC of the 
European Parliament and of the Council of 10 June 2002 amending Directive 
97/67/EC with regard to the further opening to competition of Community postal 
services (OJ, L176 of 05.07.2002, page 21). 

37) Decision No 1982/2006/EC of the European Parliament and of the Council of 
18 December 2006 concerning the Seventh Framework Programme of the 
European Community for research, technological development and 
demonstration activities (2007 -2013) 

38) Council Directive 2000/43/EC of 29 June 2000 implementing the principle of 
equal treatment between persons irrespective of racial or ethnic origin 

39) Decision 2119/98 of the European Parliament and of the Council of 24 
September 1998 setting up a network for the epidemiological surveillance 
and control of communicable diseases in the Community 

40) Directive 2004/23/EC of 31 March 2004 on setting standards of quality and 
safety for the donation, procurement, testing, processing, preservation, 
storage and distribution of human tissue and cells 

41) Directive 2002/98/EC of the European Parliament and of the Council of 27 
January 2003 setting standards of quality and safety for the collection, 
testing, processing, storage and distribution of human blood components and 
amending Directive 2001/83/EC  
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1. The unfortunate factual background to the proceedings to date has 

already been set out in a previous judgment in this matter, namely, HSE v X. 

[APUM] [2011] IEHC 326. Since that time, new proceedings have been initiated 

on behalf of the plaintiff, M.X. (hereinafter referred to as “X”). On her behalf, 

her counsel seeks to challenge a number of aspects of the procedure which have 

been adopted in her care regime. It is now claimed that the medical decisions, 

made in the context of her incapacity by reason of treatment-resistant paranoid 

schizophrenia, fail to have regard to her equal rights before the law as a citizen; 

and that she should be entitled to have the decision that she lacks capacity to 

decide whether or not to receive treatment subject to an independent review, 

ideally by an independent tribunal or court. While not fully alluded to in the 

pleadings, it is claimed that she is entitled to have the medical options 

concerning her treatment made on an “assisted decision-making” basis, which 

would give proper weight to her own wishes as to that treatment. It is 

contended that the plaintiff is being treated under s. 57 of the Mental Health 

Act 2001 (“the Act”), and that this provision is repugnant to the Constitution, 

incompatible with the European Convention on Human Rights (“ECHR”), and 

also fails to have due regard for the provisions of the United Nations 



Convention on the Rights of Persons with Disabilities (“UNCRPD”). The Attorney 

General and the Irish Human Rights Commission have been joined as notice 

parties to the proceedings. As this judgment outlines, the law in this area is 

evolving, and this case must be decided on its very unusual, if not unique, facts. 

It is essential to bear in mind the nature of the treatment being administered 

against the plaintiff’s will. It involves the regular administration of the drug 

Clozapine, together with the necessary involuntary abstraction by a syringe of 

blood samples from the plaintiff’s veins. This is itself an invasion of the 

plaintiff’s bodily integrity – a constitutionally protected right. 

Issues to be considered 

2. This judgment, first, considers how the plaintiff’s assessment was carried 

out in the context of the Act of 2001, and in particular the precise provisions of 

that Statute which are applicable. 

 

3. Second, in cases like the present, where challenges are brought to the 

constitutionality of legislation, and declarations as to the incompatibility of 

legislation with the European Convention on Human Rights are also sought, the 

sequencing approach which a court should follow has been set out in a number 

of decisions of the Supreme Court. The guiding principle regarding 

determinations of constitutionality was set out by Henchy J. in The State 

(Woods) v. Attorney General [1969] I.R. 385 at p. 400 where he stated “… that a 

court should not enter upon a question of constitutionality unless it is necessary 

for the determination of the case before it”. Similarly, in Murphy v. Roche 

[1987] I.R. 106, Finlay C.J. stated at p. 110:- 

 

“… where the issues between the parties can be determined and finally 

disposed of by the resolution of an issue of law other than constitutional law, 

the Court should proceed to determine that issue first and, if it determines the 

case, should refrain from expressing any view on the constitutional issue that 

may have been raised.” 

Therefore, a court must initially seek to resolve an issue by a means other than 

through constitutional reference. Here, counsel for the plaintiff contends, in a 

novel argument, that the UNCRPD is directly applicable within this jurisdiction, 

by virtue of the fact that the European Union is a signatory to that Convention. 

As will be explained later, the Court is not of the view that this Convention has 

direct effect in this jurisdiction at this time. That is not to say however that the 

provisions of that Convention are entirely immaterial, however. 

4. Therefore, it will then be necessary to consider the other aspects of the 

plaintiff’s claim, namely that the impugned provisions are unconstitutional, 

and/or incompatible with the ECHR. In accordance with the judgment in 

Carmody v. Minister for Justice [2010] 1 I.R. 635, this judgment will first assess 

questions of constitutionality before turning to consider the compatibility of the 

legislation with the ECHR. At p. 650 of Carmody, Murray C.J. pointed out:- 

“… when a party makes a claim that an Act or any of its provisions is invalid for 

being repugnant to the Constitution and at the same time makes an application 

for a declaration of incompatibility of such Act or some of its provisions with the 

State's obligations under the Convention, the issue of constitutionality must first 

be decided. 



If a court concludes that the statutory provisions in issue are incompatible with 

the Constitution and such a finding will resolve the issues between the parties 

as regards all the statutory provisions impugned, then that is the remedy which 

the Constitution envisages the party should have. Any such declaration means 

that the provisions in question are invalid and do not have the force of law. The 

question of a declaration pursuant to s. 5 concerning such provisions cannot 

then arise. If, in such a case, a court decides that the statutory provisions 

impugned are not inconsistent with the Constitution then it is open to the court 

to consider the application for a declaration pursuant to s. 5 if the provisions of 

the section including the absence of any other legal remedy, are otherwise 

met.” 

5. As will be explained, the Court does not conclude that any of the 

statutory provisions impugned are inconsistent with the Constitution. The 

conclusion is, rather, that procedures which have been adopted in purported 

compliance with s. 60 of the Act of 2001 are to be applied in a constitutional 

manner, which process, in this specific category of cases, involves a right to 

independent review and assisted (rather than substituted) decision making. The 

incursion into the plaintiff’s constitutional rights is very significant. It involves 

medical treatment against her will. The conclusion is that it is only in this 

manner can the rights of the plaintiff under the Constitution be vindicated “as 

far as practicable” (Article 40.3 of the Constitution). I do not think such 

vindication can take place unless the steps outlined here are an integral part of 

the process and, allow for remedies commensurate with the protection of 

rights. To decide whether the plaintiff is entitled on a mandatory basis to an 

independent tribunal or court to determine the issues as to her treatment, and 

in light of the connections between rights identified in the Charter of 

Fundamental Rights in European Union jurisprudence and the ECHR, it will then 

be necessary to outline some current jurisprudence of the Strasbourg Court. The 

judgment follows the following sequence therefore. Having outlined the 

statute law and the evidence, it asks first can the issues be decided and finally 

disposed of by an issue of law other than constitutional law (section 1) (see The 

State (Woods) v. Attorney General and Murphy v. Roche). This question is 

answered in the negative. Section 2 addresses the constitutional issues (see 

Carmody). Section 3 addresses whether the plaintiff is entitled to a declaration 

regarding an independent tribunal or court under s. 5 of the European 

Convention of Human Rights Act 2003, in the absence of any other legal 

remedy. 

6. Finally, the judgment addresses the issue of the plaintiff’s locus standi 

(section 4). While parts of this judgment may overlap with the earlier judgment 

relating to the same plaintiff, for completeness it is necessary to outline certain 

of the statutory provisions in detail. 

The provisions of the Mental Health Act 2001 

7. Section 2 of the Act provides:- 

 

“2(1) In this Act, save where the context otherwise requires— … 

‘treatment’, in relation to a patient, includes the administration of physical, 

psychological and other remedies relating to the care and rehabilitation of a 



patient under medical supervision, intended for the purposes of ameliorating a 

mental disorder;” 

 

… 

 

Section 4 provides:- 

 

“4(1) In making a decision under this Act concerning the care or treatment of a 

person (including a decision to make an admission order in relation to a person), 

the best interests of the person shall be the principal consideration with due 

regard being given to the interests of other persons who may be at risk of 

serious harm if the decision is not made. 

 

(2) Where it is proposed to make a recommendation or an admission order in 

respect of a person, or to administer treatment to a person, under this Act, the 

person shall, so far as is reasonably practicable, be notified of the proposal and 

be entitled to make representations in relation to it and before deciding the 

matter due consideration shall be given to any representations duly made under 

this subsection. 

 

(3) In making a decision under this Act concerning the care or treatment of a 

person (including a decision to make an admission order in relation to a person) 

due regard shall be given to the need to respect the right of the person to 

dignity, bodily integrity, privacy and autonomy.” 

 

Part 4 of the Act deals with the question of consent to treatment. For present 

purposes ss. 56-60 must be read together. They provide as follows:- 

 

“56. In this Part ‘consent’, in relation to a patient, means consent obtained 

freely without threats or inducements, where— 

(a) the consultant psychiatrist responsible for the care and treatment of the 

patient is satisfied that the patient is capable of understanding the nature, 

purpose and likely effects of the proposed treatment; and 

 

(b) the consultant psychiatrist has given the patient adequate information, in a 

form and language that the patient can understand, on the nature, purpose 

and likely effects of the proposed treatment.” 

 

 

Section 57 of the Act provides: 

 

“57(1) The consent of a patient shall be required for treatment except where, in 

the opinion of the consultant psychiatrist responsible for the care and treatment 

of the patient, the treatment is necessary to safeguard the life of the patient, to 

restore his or her health, to alleviate his or her condition, or to relieve his or her 

suffering, and by reason of his or her mental disorder the patient concerned is 

incapable of giving such consent. 



(2) This section shall not apply to the treatment specified in sections 58, 59 or 

60.” 

 

8. It is important to point out, therefore, that s. 57 does not apply in 

relation to forms of treatment specified in s. 60. The latter section deals with a 

position where it is necessary to administer medicine for a continuous period of 

three months. The evidence now clearly establishes that the treatment regime 

adopted in the case of the plaintiff is that identified in s. 60, and, contrary to 

what is asserted on behalf of the plaintiff, not under s. 57 of the Act. Sections 

58 and 59 of the Act are not relevant. However, s. 60 provides:- 

“60. Where medicine has been administered to a patient for the purposes of 

ameliorating his or her mental disorder for a continuous period of 3 months, 

the administration of that medicine shall not be continued unless either— 

(a) the patient gives his or her consent in writing to the continued 

administration of that medicine, or 

 

(b) where the patient is unable or unwilling to give such consent— 

 

 

(i) the continued administration of that medicine is approved by the consultant 

psychiatrist responsible for the care and treatment of the patient, and 

(ii) the continued administration of that medicine is authorised (in a form 

specified by the Commission) by another consultant psychiatrist following 

referral of the matter to him or her by the first-mentioned psychiatrist, 

 

 

and the consent, or as the case may be, approval and authorisation shall be 

valid for a period of 3 months and thereafter for periods of 3 months, if, in 

respect of each period, the like consent or, as the case may be, approval and 

authorisation is obtained.” 

9. During the four day hearing, a number of witnesses testified regarding 

the treatment regime. I would emphasise that all the evidence indicates that the 

greatest care has been taken by each of the practitioners involved in the 

plaintiff’s care in a unique and very difficult situation. 

The evidence on capacity 

 

Dr. Paul O’Connell 

10. Dr. Paul O’Connell is employed as Consultant Forensic Psychiatrist in the 

Central Mental Hospital. Earlier in the case, he set out the nature of his first 

involvement in the provision of care to the plaintiff. He is the primary treating 

psychiatrist responsible for her care. He gave a detailed account of the course of 

her treatment, along with her medical and forensic history dating from 2007. 

 

11. The plaintiff’s diagnosis is one of treatment resistant paranoid 

schizophrenia, the salient symptoms of which include auditory hallucinations, 

which take the form of mocking voices, which are at different times attributed 

to members of the staff or laughter of small children. Associated with these 

hallucinations, the plaintiff has reported the delusional belief that she has been 



controlled by the voices or, more often, by members of staff. When acutely 

psychotic, the plaintiff admits to urges to assault or kill members of staff. At 

times, she exhibits various behaviours including agitated pacing, facial 

expression of excitement and fixed staring at those she believes are mocking 

her. At such times she has made efforts to, and has assaulted, members of staff. 

As was pointed out earlier, prior to being placed in the Central Mental Hospital, 

she harboured urges to harm, or even to kill small children. 

 

12. In the course of the hearing of these proceedings, Dr. O’Connell gave 

further testimony on the question of capacity. He was satisfied, as the treating 

consultant that the plaintiff was not capable of fully understanding the nature, 

purpose and likely risks of the proposed treatment. He concluded the plaintiff’s 

understanding was made up of different components. His clinical view has 

remained consistently, that the plaintiff could not form a balanced judgment in 

relation to the treatment being afforded to her. She saw both the staff and 

himself as a threat to her. She was delusional, and while she would not admit to 

hallucinating, he was of the strong clinical conclusion that she was 

hallucinating. He was also of the firm clinical opinion that the plaintiff lacked 

capacity because of her mental disorder and therefore was, to quote him, 

“unable to consent to, or refuse, either the administration of anti-psychotic 

medication, or the ancillary and necessary blood tests associated with that 

treatment course”. 

 

 

13. The witness went on to conclude that the plaintiff’s illness has the effect 

of impairing her reasoning, emotional regulation, and judgment. Although she 

is able to register and retain information with respect to her care and 

treatment, she remains unable to exercise her judgment in coming to a 

balanced decision about that treatment, insofar as she lacks insight and fails to 

appreciate the nature of her mental illness and the need to receive treatment. 

She fails to appreciate that her illness, if untreated, would represent a serious 

and immediate risk to herself and others, and would inevitably deteriorate, 

exacerbating that risk.  

Professor Harry Kennedy 

14. Professor Harry Kennedy, Consultant Forensic Psychiatrist and Executive 

Clinical Director of the National Mental Health Service at the Central Mental 

Hospital testified that his function was as leader of the team of psychiatrists 

working in the hospital. He described his responsibility for clinical governance 

and for the planning of modernised services. He testified that when ill, the 

plaintiff has homicidal preoccupations which focus particularly on children, or 

on the children of those who come into contact with her. He said that the 

plaintiff loses insight, and her capacity to give or withhold consent to 

treatment, is at its lowest. He, too, testified that when the plaintiff became 

agitated, she attacked doctors and nurses causing significant injuries. On such 

occasions, it was necessary that she be secluded for her own safety, and that of 

others. At times, this seclusion has had to be for prolonged periods which have 

been monitored by the Mental Health Commission Inspectorate of Mental 

Health Services. 



 

15. Professor Kennedy pointed out, importantly, that capacity can fluctuate, 

and that many patients in the hospital experience differing levels of capacity at 

different times. He considered that it would be profoundly wrong to assume 

that all patients in the hospital lack capacity. Where a patient has capacity, they 

are encouraged to take their full role in the therapeutic decision making 

regarding their care and treatment. Professor Kennedy has a particular 

professional interest in this issue. He has led a research team that has published 

learned articles on the assessment of mental capacity to consent to treatment, 

and that subject forms part of his teaching responsibilities. He too, was of the 

strong professional opinion that the plaintiff lacked capacity to give or withhold 

consent to treatment. She does not understand the information about her 

mental health and the treatment options, lacks the ability to reason about these 

options, and is unable to compare such choices. She is unable to reason about 

the possible or potential side effects or consequences of the treatment. He 

testified that she is unable to appreciate the importance of information about 

mental health and mental illness for herself. She does not believe information 

because of her paranoia, her delusions, and her impaired capacity to reflect on 

her situation. 

 

16. Professor Kennedy highlighted a number of the procedural safeguards in 

place in the Central Mental Hospital. All patients in the hospital are subjected to 

regular multi-disciplinary review. A treating doctor in a situation such as this 

does not act alone. He pointed out that there is in being, a process of obtaining 

second opinions from a consultant psychiatrist who is not attached to the 

hospital. This is not unique to this case but is rather a consistent feature of 

treatment in the hospital since the commencement of the Act of 2001. 

 

17. The witness took issue with a typification of the treatment regime as 

being one “imposed against the plaintiff’s will”. He stated that, rather, 

treatment is provided in the absence of her capacity to make decisions, and 

subject always to independent review and safeguards. Second, he testified that 

it was the plaintiff’s illness, and not the views of her treating doctors, that 

deprived her of the ability to consent to, or refuse treatment. Every effort is 

made to engage a patient in the decision-making process. If, and when, a 

patient such as the plaintiff regained sufficient mental capacity, she will then be 

again empowered to make decisions regarding her treatment including the 

then regained ability to give or withhold consent. Professor Kennedy also 

expressed the view that the UNCRPD, to which reference was made earlier, did 

not contain any explicit condemnation of “paternalism”, which he summarised 

as being an ethical principle of protecting the best interests of vulnerable 

persons and which, he claimed, was not in conflict with a rights based respect 

for disabled people as persons. This part of the testimony is particularly 

relevant, and I will return to it later. 

 

18. The witness took issue with a contention that disability was seen through 

medical criteria as a deviation from the norm which he characterised as a 

polemic “straw man”. He distinguished between “disability” (not an inherently 



medical categorisation being a qualitative term defining status in society before 

the law), and, on the other hand, medical measurements of impairment due to 

disorder which are quantitative. The former “qualitative” approach is inherently 

more reductive, and hence lends itself to ease of definition and legal 

convenience; as opposed to the latter quantitative medical approach which 

recognises degrees of impaired and restored mental capacity. He entirely 

rejected any suggestion that the plaintiff had been subjected to inhuman or 

degrading treatment. In fairness, it must be pointed out that any such 

suggestion was withdrawn by the plaintiff’s legal advisers. Professor Kennedy’s 

view was that it was the plaintiff’s own lack of capacity which constituted an 

infringement on her rights and rendered her unable to exercise those rights. He 

described it as unhelpful and damaging to therapeutic relationships to imply 

that a “finding” by psychiatrists, rather than the absence of capacity of itself, 

was what was important. 

Dr. Ian Bownes 

19. It is important here to re-emphasise that the defendant, (the HSE), 

assisted in the retention of an independent psychiatrist to testify on behalf of 

the plaintiff. Dr. Ian Bownes is a Consultant Forensic Psychiatrist with the South 

Eastern Health and Social Trust in Northern Ireland. He is a Forensic Psychiatrist 

with the Northern Ireland Prison Service. His report was furnished to the Court 

and admitted in evidence. He examined the plaintiff on behalf of her solicitors, 

and presented a report to the court with his assessment of her condition. That 

assessment is largely, if not entirely corroborative of the views of Dr. O’Connell 

and Professor Kennedy. 

Dr. Brendan Kelly’s evidence – the “Form 17” procedure  

20. Dr. Brendan Kelly is a Consultant Psychiatrist at the Mater Misericordiae 

University Hospital and Senior Lecturer in Psychiatry at University College, 

Dublin. He was retained by the HSE on a national panel of consultants who are 

in a position to carry out assessments for the purposes of s. 60 of the Act of 

2001. He explained that the function of the independent psychiatrist, carrying 

out a s. 60 assessment, is to exercise a fully independent clinical judgment in 

appraising the situation. He noted that, in the past, he had had occasion to 

disagree with responsible consultant psychiatrists, and had no difficulty in so 

doing. On a number of occasions in this case, Dr. Kelly completed the Mental 

Health Commission forms recording his decisions pursuant to s. 60 authorising 

the continued administration of medicine without consent to the plaintiff. 

These forms are referred to as “Form 17”. 

 

21. In evidence, Dr. Kelly described the number of occasions when he carried 

out examinations in pursuance of the Form 17 procedure. He described the 

structure of such an examination as follows. First, the clinician considers 

whether a patient suffers from a mental disorder as understood in the 2001 Act. 

Second, that clinician considers the question of capacity and insight. This 

includes a consideration of whether the patient has any understanding of his or 

her illness, (including whether they accept that they are in fact ill), the proposed 

treatment, and the purposes of that treatment. Third, if the patient has capacity 

or is found to so have, the question of whether the patient is willing to undergo 

the treatment is next considered. Fourth, the proposed medication regime is 



considered, and particularly, whether it will likely benefit the patient. Finally, 

the clinician records his notes in writing in accordance with the structured 

mental state examination structure. In doing so he summarises the key issues, 

before forming a view on the entire examination which is then reflected on the 

completed Form 17, which is checked and then signed. 

 

22. Dr. Kelly was satisfied that each time he was requested to authorise the 

continuance of medication to the plaintiff without her consent, he carried out 

an independent examination and assessment, and concluded that, first, the 

plaintiff was unable to consent to treatment, and second, that she would 

benefit from the continuation of the treatment with the medication in 

question. He had examined the plaintiff on at least six occasions between 

November 2010 and December 2011. Finally, he agreed with an analysis of the 

plaintiff’s doctors regarding the taking of blood samples in conjunction with the 

administration of the anti-psychotic medication in question, and noted that, to 

date, and to the best of his knowledge, nobody in the State had died from 

Agranulocytosis resulting from the administration of Clozapine following the 

introduction of a mandatory blood testing requirement. 

Findings on the section 60 procedure 

23. I am satisfied that each of the doctors faithfully complied with the 

procedure laid down under Form 17, which, itself, forms part of treatment 

under section 60. The evidence established conclusively that the situation which 

existed is not one where the treatment regime was being administered under s. 

57 which, among other areas, deals with treatment which is required urgently 

to safeguard a patient’s life or to restore him or her to health. Section 57 

treatment arises when the patient is “incapable” of giving consent. The 

evidence clearly establishes that here the medicine has been, to use the terms 

deployed in s. 60 of the Act, “administered to a patient for the purposes of 

ameliorating … her mental disorder for a continuous period of 3 months” and 

where “the patient is unable or unwilling to give consent”. 

 

24. Some idea of the extent of the difficulty in this case can be derived from 

Dr. Bownes reports, where he described visiting X on a number of occasions. On 

those occasions her mood fluctuated. On the first occasion, she was pacing 

backwards and forwards, muttering to herself relentlessly for the duration of 

the interview. She became increasingly agitated on questioning, and her 

narrative became tangential, poorly structured, contradictory and internally 

inconsistent. 

 

25. On a later visit, on 26th February, 2012 the plaintiff welcomed him 

warmly with a handshake using his correct name and recalled the previous 

examination. She was able to sit at peace during the session. Nevertheless, 

during the course of the interview, her mood became increasingly low, irritable, 

and perplexed, and she evinced extraordinarily hostile and homicidal attitudes 

towards her doctors. She felt that her doctors were poisoning her, and were 

administering her medication which was in some sense being kept a secret from 

her. She also showed suicidal ideation, and stated that she would kill herself “at 

the first opportunity”. She stated that her family never visited her, but that her 



children were well looked after and there was now no need for her to stay 

alive. It is difficult, therefore, to exaggerate the extremely tragic nature of the 

plaintiff’s illness. 

 

26. Section 60 of the Act addresses the limited circumstances in which a 

finding of incapacity takes place. It requires that two decisions be made, the 

first on the appropriateness of the medicine proposed, and the second on the 

issue of consent by the responsible consultant. These decisions must then be 

approved by the independent consultant psychiatrist before the treatment can 

be authorised. All this was done in the plaintiff’s case. The case, insofar as it 

relates to a challenge to the constitutionality of s. 57 of the Act is unsustainable. 

I am unable to conclude that the provisions of s. 57(1) are engaged at all. 

Moreover, I think it would be inconsistent with the earlier judgment in these 

proceedings to adopt anything but a broad and purposive approach to the 

concept of “treatment”. As such, any treatment which is ancillary to principal 

“treatment” administered pursuant to s. 60 of the Act must benefit from the 

same protections and prescriptions as that principal treatment. This does not 

absolve the Court from a consideration of the issues arising from the treatment 

regime however.  

The procedural safeguards under s. 60 of the Act 

27. The focus of analysis in this judgment must be confined to the terms of s. 

60 on the administration of medicine and the safeguards identified in that 

section. This is not a case where there is a dispute in relation to the correctness 

of the treatment. It is clear that the responsible treating consultant psychiatrist, 

and the independent consultant, Dr. Kelly, at an early stage clinically assessed 

the plaintiff’s capacity to consent to the proposed treatment as part of their 

respective functions. Dr Bownes agreed with this diagnosis and proposed 

treatment.  

Matters not addressed in Form 17 

28. It is important also to emphasise, however, that the contents of Form 17 

are set out in what might be termed “box” form. After a description of the 

patient, her location, the treating psychiatrist, the medication intended, and 

how it will benefit the patient, the form simply sets out options for the 

independent consultant to identify whether the patient is unable or unwilling 

to give consent to the treatment. Dr. Kelly indicated that the plaintiff was 

unable to give such consent. The form, thereafter, identifies the name of the 

independent consultant psychiatrist and how the details of the treatment will 

benefit the patient. However, it goes no further. The form does not address the 

patient’s views at all. This has consequences which are addressed later in the 

judgment. I now turn to consider whether the UNCRPD is directly effective in 

the State. 

Section 1 – Can the issues be decided and finally disposed of by an issue of law 

other than constitutional law? 

 

The United Nations Convention on the Rights of Persons with Disabilities 

29. The European Union acceded to the UNCRPD through Council Decision 

2010/48/EC, formally adopted on 26 November, 2009. The instrument of 

ratification on behalf of the EU was then deposited in December 2010. This was 



the first occasion that the EU became a party to an international human rights 

treaty, and that an intergovernmental organization had joined with a United 

Nations human rights treaty. Although a signatory to the UNCRPD, Ireland has 

not, as yet, itself ratified the Convention. 

 

30. The Convention specifies rights and obligations with regard to persons 

with disabilities. Of particular relevance to the present case are Articles 12(1) 

and (2) which provide: 

 

“1. States Parties reaffirm that persons with disabilities have the right to 

recognition everywhere as persons before the law. 

2. States Parties shall recognize that persons with disabilities enjoy legal capacity 

on an equal basis with others in all aspects of life.” 

 

It is right to say that the values enunciated in the Convention constitute a 

“paradigm-shift” in the manner in which persons with disabilities are to be 

treated by, and before, the law. However, the Convention, in its preamble, also 

acknowledges the diversity of persons with disabilities. Therefore, in considering 

the applicability and the interpretation of the Convention, due regard must be 

had to the individual circumstances of each individual. What is the legal status 

of the Convention within the State? 

 

31. Article 300(7) of the Treaty for the Establishment of the European 

Community (“TEC”) provides that international treaties, once concluded by the 

EU, are binding on European institutions and Member States, provided that 

they relate to areas of EU competence. The European Court of Justice (“ECJ”) 

has adopted a “monist” approach to international agreements, whereby such 

agreements have legal effect without the requirement for further active 

implementation (see the decision in Haegemen v. Belgium [1974] E.C.R. 449). 

Under certain conditions, international agreements can, in principle, be invoked 

before a national court by an individual, if there is direct effect (see Demirel v. 

Stadt Schwabish Gmund [1987] ECR I-3719). In order for there to be such effect, 

the provisions sought to be relied on must be clear, precise and unconditional. It 

is argued that the terms of Article 12 come within these criteria. 

32. Counsel for the plaintiff contends that the main objective of the UNCRPD 

is the equal treatment of, and the prohibition of discrimination against, 

disabled persons. It is important to the argument now made, to state that it is 

the plaintiff’s contention that this area is also covered in ‘large measure’ by 

Community law – for example, Directive 2000/43/EC, which governs non-

discrimination on the grounds of ethnic origin; Directive 2000/78/EC, which 

establishes a general framework for equal treatment in employment and 

occupation; Directive 2002/73/EC, which governs the equal treatment of men 

and women in the employment sphere; and Directive 97/80/EC, which governs 

matters of proof in sexual discrimination cases. The plaintiff argues that as a 

Member State of the European Union, Irish law must give force to Article 12 as 

part of their obligations under the EU’s legal order. 

 



33. Two questions arise from these contentions. First, this Court must consider 

whether the principles set out in the UNCRPD, despite Ireland’s non-ratification, 

have the force of law in this jurisdiction. In order to establish her case, the 

plaintiff would be required to establish (a) that the relevant provision of the 

UNCRPD falls within a community competence which had been exercised to a 

“large degree” or was an “integral part of Community law”; and, also, (b) that 

the provision sought to be enforced is sufficiently clear, concise and 

unconditional as to be capable of itself directly regulating the legal position of 

individuals. Alternatively, the Court is asked to consider whether the UNCRPD is 

a “guiding instrument” in respect of the interpretation of the plaintiff’s 

constitutional rights, or her rights under the European Convention of Human 

Rights. 

(a) Community competence 

34. The UNCRPD is a mixed international agreement where the EU, its 

member states, and other third party states are contracting parties. As a mixed 

agreement, the UNCRPD does, in fact, cover fields that, in part, fall within the 

competence of the EU; in part within the competence of member states; and in 

part within the shared competence of the EU and its member states. This issue 

will be explained in greater detail later. However, it is not the case that, once 

the EU ratifies an international convention, its subject matter automatically falls 

within its competence, and is thus directly enforceable in its member states. Nor 

is such convention enforceable simply by virtue of the fact that the EU has 

legislated in some of the areas which the Convention addresses. 

 

35. Member states, when participating in mixed agreements, are subject to a 

duty of loyal cooperation between one another and the EU, deriving from 

Article 4(3) of the TFEU. This duty of loyal co-operation embraces two sets of 

obligations. First, member states must take appropriate measures, whether 

general or particular, to ensure fulfilment of the obligations arising out of the 

TFEU, or resulting from action taken by EU institutions. Second, member states 

must facilitate the achievement of the EU’s tasks, and abstain from any 

measures which could jeopardise the attainment of the objectives of the TFEU. 

 

36. The plaintiff relies on principles enunciated in Commission v. France 

[2004] E.C.R. I-09352, in which the issue was whether France, in failing to take 

all appropriate measures to prevent, abate and combat heavy pollution of the 

lagoon area known as the Étang de Berre, had breached its obligations under 

Articles 4(1) and 8 of the Convention for the Protection of the Mediterranean 

Sea Against Pollution and its Protocol, which had been signed and approved on 

behalf of the European Economic Community by two Council Decisions. The 

European Court of Justice held that the fact that there had been no EEC 

legislation covering the nature of the breach committed by France did not 

release that state from its obligations under the Convention. The breach fell 

within Community law, because the Convention and Protocol was a mixed 

agreement in a field in “a large measure covered by Community law”. Thus, in 

such cases, there was “a Community interest in compliance by both the 

Community and its Member States with commitments entered into”. Therefore, 

a member state must implement such a mixed agreement, provided the 



measure to be implemented falls within the competence of the EU, either by 

way of being covered by Community legislation, or, where the particular issue 

was “covered in large measure” by Community legislation. 

 

37. At Article 44(1), the UNCRPD requires regional integration organisations 

such as the EU, who accede to the Convention to declare the extent of their 

competence in their instruments of formal confirmation or accession. The 

Council Decision sets out the legal basis under the Treaties by which the EU has 

ratified the UNCRPD, and also lists EU instruments that demonstrate its 

competence. The Council Decision also provided that the extent of the EU’s 

competence must be assessed by reference to the precise provisions of each 

measure, and in particular, the extent to which the provisions establish common 

rules. The Decision goes on to say that the scope and the exercise of EU 

competence are subject to continuous development, and that the EU will 

complete or amend its declaration, if necessary in accordance with Article 44(1) 

of the UNCRPD. It is thus possible to identify which areas of the UNCPRD fall 

under EU competence, and which do not. 

 

38. Despite a Commission proposal to use a number of legal bases (Articles 

13, 26, 47(2), 55, 71(1), 80(2), 89, 93, 95 and 285 EC in conjunction with Article 

300(2), and the first subparagraph of Article 300(3) EC), in fact the Council 

selected only two substantive legal bases, namely Article 13 and Article 95 EC, in 

conjunction with the (procedural) provisions of Article 300(2) EC and Article 

300(3) EC, as authorising the EU to conclude the UNCRPD. This has some legal 

significance, in that the ECJ has ruled that the legal basis cited gives an 

indication to the other contracting parties of the extent of EU competence, and 

the division of competence between the EU and its member states (see 

Commission v. Council [2006] E.C.R I-00001). However, although the choice of 

legal basis for the decision is of some significance, it is not decisive for 

implementation, as the ECJ has also held that it is not necessary for the same 

provisions to be used as the legal basis for the adoption of the measures 

intended to implement the agreement at Community level (see Commission v. 

Parliament [2006] E.C.R. I-00107). 

 

39. The Court has been referred to a report compiled by the European 

Foundation Centre in response to a request by the European Commission in 

2010 to carry out a study in relation to the implementation of the UNCRPD. The 

aim of the study was to analyse in detail the obligations set out there, and to 

gather information about the various practices relating to the implementation 

of the Convention by the EU and its member states. This study was designed to 

support the objectives of the current EU Disability Acton Plan; which, too, 

emphasised full participation and equal opportunities for all people with 

disabilities, and which was intended to contribute to the preparation of the 

new EU Disability Strategy, based more explicitly on the UNCRPD. The project 

team carrying out the study included a wide range of experts in the field of 

disability law and policy, including many persons who took part in the 

negotiations of the UNCRPD, and who made submissions to the ad hoc 

committee of the UNCRPD as to the drafting of the Convention. This report has 



been admitted into the case without any dispute. I am prepared, therefore, to 

admit it as being a useful reference work and as an aid to interpretation. The 

plaintiff’s submissions face an immediate difficulty here. 

 

40. In a table provided therein at p. 40, the Article in question here, Article 12 

is stated to fall solely within the competence of Member States. It is not within 

EU competence, or the shared competence of the EU and Member States. 

 

41. The report also notes that before the Council Decision issued, the High 

Level Group on Disability (HLGD), in its first report on UNCRPD, identified nine 

areas of interest for the EU, considering both the EU, and its member states, 

with regard to implementation. These areas included legal capacity under 

Article 12. The Report points out that some of the matters addressed by the 

HLGD were beyond the EU competence to act. Notwithstanding this, in 2008, 

member states confirmed that collaboration at European level would be of 

added value in implementing the UNCRPD, and that the EU would become the 

“platform” to facilitate this collaboration. However, the only clear inference 

from this is that, as matters stand, Article 12 lies outside the EU competence. 

The Report also points out that some member states expressed reservations in 

relation to Article 12. 

 

42. By way of distinction, the ECJ recent addressed the direct applicability of 

international agreements in Lesoochranarske Zoskupenie, C-240/09, 8th March 

2011, where the issue at stake was Article 9(3) of the Aarhus Convention dealing 

with access to administrative or judicial procedures. There, the ECJ specifically 

held that the objective of the Aarhus Convention was consistent with the 

objectives of the Community’s environmental policy listed in Article 174 of the 

EC Treaty. This was found to be an area in which the Community did share 

competence with its member states, and where a comprehensive body of 

legislation was evolving and contributing to the achievement of the objective of 

the Convention, not only by its institutions, but also by public bodies within its 

member states. 

 

43. As matters stand, however, the same cannot be said of the law relating to 

mental capacity, an area in which to date, the EU has not assumed any large or 

appreciable jurisdiction. Furthermore, the measures to which the plaintiff 

referred, do not support the assertion that, at present, the EU has legislated or 

exercised a large degree of competence in the matters governed by Article 12. I 

am not convinced that Directive 2000/43/EC, Directive 2002/73/EC, nor Directive 

97/80/EC are, in the relevant particulars, comparable to the questions of legal 

capacity, or to the detention and treatment of persons in the category of the 

plaintiff. I must accept the submission made on behalf of the Attorney General 

that the Commission v. France case is distinguishable as that case concerned a 

shared competence between the EU and member states. 

 

44. There being no such competence here, I must conclude, therefore, that as 

the law stands, the plaintiff’s argument on this point cannot succeed.  

(b) Direct applicability 



45. The question also arises as to whether Article 12 is capable of being 

directly applicable. It is contended on behalf of the Attorney General that the 

Article constitutes a “principle not a rule” and is dependent on subsequent 

measures to identify a particular manner in which the principle may be 

respected. It is not necessary for this Court to express a view on this point. For 

the reasons outlined earlier, the court does not consider that the UNCRPD can, 

as yet, be seen as a rule in the interpretation of an application of EHCR 

jurisprudence or, through that avenue, to E.U. rights law. This does not, 

however, prevent the UNCRPD being a guiding principle in the identification of 

standards of care and review of persons in this category. 

 

46. As matters stand, the realm of EU law has not yet extended to the area of 

mental health law, nor to the issue of legal capacity. However, the rights of 

equal treatment and non-discrimination are core values in the EU legal order. As 

far as the present case goes, it has not been shown the right to equal treatment, 

as enshrined in the UNCRPD, is presently part of the EU’s legal order such that 

Article 12 UNCRPD creates directly enforceable rights or obligations. 

 

47. The law in this area is evolving, both in the legislative and judicial realm. 

It is of interest that a recent judgment, R. (on the application of NM) v. the 

London Borough of Islington and Northamptonshire County Council and Others 

[2012] EWHC 414, Sales J. observed at para. 102 that:- 

 

“In principle, a point might be reached when the [UN]CPRD has been ratified by 

sufficient European states, or when sufficient European states have brought 

their domestic law and practice into line with the standards set out in the CPRD, 

that the CPRD or the practice flowing from it could be taken to amount to a 

relevant European consensus to inform the interpretation and application of 

the Convention rights. Also, though the position is less clear, a point might be 

reached where the CPRD is taken to be a leading international instrument 

establishing an appropriate standard against which to judge the conduct of 

member states of the Council of Europe, as in relation to other international 

instruments…” 

48. However, that judge expressed reservations as to whether the Convention 

has yet acquired this significance for the purposes of interpretation in light of 

the significant number of member states which have yet to ratify it. Sales J. 

observed that none of the Strasbourg authorities cited to him in that case went 

as far as to say that an individual could, in substance, rely on the provisions of 

UNCRPD under the guise of relying on ECHR rights. If the rights asserted here 

are not to be found in EU law which is directly effective in the State, can they be 

found elsewhere and if so, precisely which rights? 

Section 2 – Decision as to the constitutionality of the impugned provisions 

 

Constitutional requirements 

49. What are the applicable constitutional and legal principles? The facts of 

the present case from two legal authorities where the question of consent has 

been very comprehensively considered. These were Fitzpatrick & Anor. v. K. 

[2009] 2 I.R. 7 and Re Ward of Court (Withholding Medical Treatment) (No. 2) 



[1996] 2 I.R. 79. By way of distinction from Fitzpatrick, we are not dealing, here, 

with a person, who was, at least prima facie, of full capacity although as was 

held, there, that the patient’s capacity had been affected by the influence of 

others. Nor are we considering a situation such as that which arose in Re Ward 

of Court (No. 2), where the ward was in a condition known as P.V.S. or 

persistent vegetative state. But what is involved here is involuntary medication, 

together with the invasive taking of blood samples by a syringe on a regular 

basis. The plaintiff strongly objects to the procedure. The invasive nature of the 

treatment results in a loss of bodily integrity and dignity. (see the judgment of 

Denham J. in Re Ward of Court, cited above, at p.158 of the report) 

 

50. In the latter case, the High Court, at first instance, had the opportunity of 

considering evidence from family members of the ward as to what her wishes 

would have been had she been in a position to speak about her tragic situation. 

By virtue of the ward’s legal status, the court was vested with jurisdiction over 

all matters relating to her person and estate, and in the exercise of its 

jurisdiction, was subject only to the provisions of the Constitution. The High 

Court, and on appeal the Supreme Court, held that, in the exercise of that 

jurisdiction, the prime and paramount consideration must be the best interests 

of the ward. Both Courts found that, although the views of the committee and 

family of the ward were factors to be taken into consideration, they could not 

prevail over the court’s view as to what was in the ward’s best interests. The 

Supreme Court upheld the finding of the trial judge that the court should 

approach from the standpoint of a prudent, good and loving parent in deciding 

what course should be adopted, and held that the treatment being afforded by 

means of a gastrostomy tube, surgically inserted into the stomach was an 

intrusive interference with the ward’s bodily integrity, and could not be 

regarded as a “means of nourishment”. The care and treatment being afforded 

constituted medical treatment and not merely medical care. The Supreme Court 

held that the nature of the right to life, and its importance, imposed a strong 

presumption in favour of taking all steps capable of preserving it, save in 

exceptional circumstances. However, it concluded that, if the ward had been 

mentally competent, she would have had the right to forego or discontinue her 

treatment, and the exercise of that right would be lawful in the pursuance of 

her constitutional right to self determination implicit in her right to bodily 

integrity and privacy. However, this right did not include the right to have life 

terminated, or death accelerated, and was confined to the natural process of 

dying. The court decided that the loss by the ward of her mental capacity did 

not result in any diminution of her personal rights recognised by the 

Constitution, including the right to life, bodily integrity, privacy (including self 

determination), or the right to refuse medical treatment. 

 

51. At the statutory level, s. 60 provides for a mechanism whereby the 

plaintiff’s rights, and those of the community, can be balanced and protected. 

That is not to say, of course, that her rights could not also be vindicated under 

the inherent jurisdiction of this court, that jurisdiction having been invoked in 

this case. But there are constitutional dimensions to this case which cannot be 

ignored. In the next paragraphs, the main emphasis is on the concept of 



decision making. It logically follows that the observations which are made here, 

also apply to a right of independent review, a statutory right provided by s. 60 

itself. 

 

52. The plaintiff’s complaint is that the review procedure, as outlined earlier, 

insufficiently vindicates her constitutional rights, and fails to give recognition to 

rights identified in the jurisprudence of the European Court of Human Rights. 

Her counsel contends that the effect of the current procedure results in what is 

termed “substituted decision-making” (bearing the hallmarks of a paternalistic 

approach to the treatment of mental health patients), rather than “assisted 

decision-making” which better vindicates the range of rights engaged. For 

brevity, the range of values and rights involved will be collectively referred to as 

“personal capacity rights”. These comprise the Article 40.3 values of self-

determination, bodily integrity, privacy, autonomy and dignity, all 

unenumerated, but identified in case-law, as well as the explicit right to 

equality before the law, as identified in, and qualified by, Article 40.1 of the 

Constitution. For the purposes of consideration here, these are all, whether 

characterised as values or rights, capable of vindication in the courts. The case is 

now made that both the treatment regime, and the protections therein, fail 

properly to reflect the changes and provisions under the United Nations 

Convention on the Rights of Persons with Disabilities which, by contrast, aims at 

encouraging assisted decision-making and seeks to vindicate the interests of 

disabled persons. 

 

53. Prior to a consideration of those rights, it is worthwhile recollecting the 

observations of Costello J. in R.T. v. Director of the Central Mental Hospital 

[1995] 2 I.R. 65, where he drew attention to the concept that, in considering the 

safeguards necessary to protect the rights of vulnerable people, regard should 

be had to the standards set by the recommendations and conventions of 

international organisations of which this country is a member. The superior 

courts have resorted to international human rights instruments in order to 

interpret appropriate constitutional standards in a number of cases. In The State 

(Healy) v. Donoghue [1976] I.R. 325, the Supreme Court had regard to Article 6 

of the European Convention of Human Rights and also to the United States 

Constitution. In O’Leary v. The Attorney General [1993] 1 I.R. 102, Costello J. 

referred to Article 6(2) ECHR; Article 11 of the United Nations Universal 

Declaration on Human Rights; Article 8 (2) of the American Convention on 

Human Rights; and Article 7 of the African Charter of Human Rights in holding 

that the presumption of innocence in a criminal trial was one which enjoyed 

“universal recognition”. Are these principles of interpretation applicable here? 

 

54. Article 40.1 of the Constitution provides:- 

 

“1.All citizens shall, as human persons, be held equal before the law. 

This shall not be held to mean that the State shall not in its enactments have 

due regard to differences of capacity, physical and moral, and of social 

function….” 

 



At Article 40.3 it is provided:- 

 

“1. The State guarantees in its laws to respect, and, as far as practicable, by its 

laws to defend and vindicate the personal rights of the citizen. 

2. The State shall, in particular, by its laws protect as best it may from unjust 

attack and, in the case of injustice done, vindicate the life, person, good name, 

and property rights of every citizen.” 

 

55. Hitherto, arising from the facts in each case, decisions of the Superior 

Courts in this area have tended to lay emphasis on a paternalistic intent of 

legislation concerning persons with incapacity. This approach, very much in line 

with long-established decided authority, was most recently reiterated by the 

Supreme Court in E.H. v. Clinical Director of St. Vincent’s Hospital [2009] 3 I.R. 

774. 

56. By way of illustration of the approach, in Gooden v. St. Otteran’s Hospital 

[2005] 3 I.R. 617, McGuinness J. pointed out, at p.633, that:- 

 

“In Re Philip Clarke [1950] I.R. 235 the former Supreme Court considered the 

constitutionality of s. 165 of the Act of 1945. O’Byrne J. who delivered the 

judgment of the court described the general aim of the Act of 1945 at pp. 247-

248 thus:- 

 

‘The impugned legislation is of a paternal character clearly intended for the care 

and custody of persons suspected to be suffering from mental infirmity and for 

the safety and wellbeing of the public generally. The existence of mental 

infirmity is too widespread to be overlooked and was, no doubt, present to the 

minds of the draftsmen/draughtsmen when it was proclaimed in Article 40.1 of 

the Constitution that though all citizens as human persons are to be held equal 

before the law, the State, may, nevertheless in its enactments, have due regard 

to differences of capacity, physical and moral, and of social function. We do not 

see how the common good would be promoted or the dignity and freedom of 

the individual assured by allowing persons, alleged to be suffering from such 

infirmity to remain at large to the possible danger of themselves and others.’” 

(emphasis added) 

57. In E.H., Kearns J., speaking on behalf of the Supreme Court, observed that 

the same principle should be adopted in interpreting the provisions of the 

Mental Health Act 2001, again, in issues concerning personal liberty. He stated:- 

“I do not see why any different approach should be adopted in relation to the 

Mental Health Act 2001, nor, having regard to the Convention, do I believe that 

any different approach is mandated or required by Article 5 of the European 

Convention on Human Rights 1950.” 

58. However, it is noteworthy that these observations, very understandably 

on the facts, deal with the interpretation and application of the statutes 

predominantly in the context of the right to liberty and the right to fair trial. 

The position here is distinct. The case before this Court does not concern the 

right to liberty or fair trial, but rather, the plaintiff’s entitlements while being 

treated in involuntary care. 



59. I do not think there is anything inconsistent with the avowedly 

paternalistic nature of the legislation or that jurisprudence, insofar as they 

concern liberty, in also ensuring that the wishes and choices of a person 

suffering from a disability, while under such care, should be guaranteed in a 

manner which, “as far as practicable” (to use the phrase adopted in Article 

40.3.1 of the Constitution), vindicates his or her personal capacity rights. The 

interpretation of the Constitution in this area of the law should be informed by, 

and have regard to international conventions. This principle of interpretation, 

of course, applies a fortiori in relation to the regard which, as a matter of law, 

must be had to decisions of the European Court of Human Rights (see ss. 2-5 of 

the European Convention on Human Rights Act 2003). 

 

60. That the Constitution is a living instrument which adapts to protect rights 

that develop over time cannot be controverted. In The State (Healy) v. 

Donoghue [1976] I.R. 325, O’Higgins C.J. observed of the values espoused in the 

preamble to the Constitution that:- 

 

“The judges must therefore, as best they can from their training and their 

experience interpret these rights in accordance with their ideas of prudence, 

justice and charity. It is but natural that from time to time the prevailing ideas 

of these virtues may be conditioned by the passage of time; no interpretation of 

the Constitution is intended to be final for all time. It is given in the light of 

prevailing ideas and concepts…” 

61. Should this Court then have reference to the UNCRPD if not as a rule, 

then at least as a guiding principle? The values in question here are in no sense 

contrary to any provision of the Constitution. The UN Convention affirms the 

contemporary existence of fundamental rights for persons with a mental 

disorder. Although the UN Convention itself is not part of our law, it can form a 

helpful reference point for the identification of “prevailing ideas and concepts”, 

which are to be assessed in harmony with the constitutional requirements of 

what is “practicable” in mind. A court will, of course, (subject to the 

qualification pronounced in McD. v L. [2010] 2 I.R. 199) also “have regard” to 

the jurisprudence of the European Court of Human Rights to which Ireland also 

adheres on the basis of an international convention. As well as the UNCRPD 

itself, are there also relevant principles, ideas and concepts identified in 

Strasbourg case law? By virtue of ss. 2-5 of the European Convention on Human 

Rights Act 2003, this court is required to interpret laws of this State in 

compliance with the State’s obligation under the ECHR provisions. Judicial 

notice is to be taken of decisions of the ECHR and the principles contained 

therein. This allows a court in an appropriate case to consider whether those 

principles may inform present day interpretation of “prevailing ideas and 

concepts” provided such principles accord with the Constitution. 

62. Shtukaturov v. Russia, (Application no. 44009/05, ECHR, 27th June 2008) 

concerned the issue of capacity in mental health. There, the ECtHR had regard 

to “Principles concerning the legal protection of incapable adults”, 

Recommendation No. R (99) 4, adopted by the Council of Europe on the 23rd 

February 1999. The Court referred in its judgment to Principle 3 of the 

Recommendation which stipulates that legislative frameworks relating to 



persons suffering from incapacity should as far as possible recognise that 

different degrees of capacity may exist and that incapacity may vary from time 

to time. Accordingly, measures of protection should not result automatically in a 

complete removal of legal capacity. Principle 3.2 specifically provides that 

measures of protection should not automatically deprive a person of “… the 

right to consent or refuse consent in the health field…” 

 

63. While it was suggested in argument in this case that the European Court 

of Human Rights had not specifically approved the United Nations Convention 

on the Rights of Persons with Disabilities, I do not think this is so. The judgment 

of the ECtHR in Glor v. Switzerland (Application No. 13444/04, ECHR, 30th April 

2009), is noteworthy for pointing out that the UNCRPD signalled the existence 

of a European and universal consensus on the need to protect persons with 

disabilities from discriminatory treatment. 

 

 

64. In Kiss v. Hungary (Application No. 38832/06, ECHR, 20th May, 2010) the 

ECtHR pointed out:- 

 

“The court further considers that the treatment as a single class of those with 

intellectual or mental disabilities is a questionable classification, and the 

curtailment of their rights must be subject to strict scrutiny. This approach is 

reflected in other instruments of international law …” 

65. More immediately relevant is the decision of the ECtHR in X v. Finland 

(Application no. 34806/04, ECHR, 3rd July 2012). That judgment of the Court will 

now be analysed. The applicant complained that her involuntary confinement in 

a mental hospital following psychiatric examination was in breach of her right 

to liberty conferred by Article 5, particularly in the absence of an independent 

second opinion. The Court agreed with this contention. It stated at paras. 169-

171:- 

“169. The Court first draws attention to the fact that, in the present case, the 

decisions to continue the applicant’s involuntary confinement after the initial 

care order were made by the head physician of the Vanha Vaasa hospital after 

having obtained a medical observation statement by another physician of that 

establishment. In the Finnish system the medical evaluation is thus made by two 

physicians of the same mental hospital in which the patient is detained. The 

patients do not therefore have a possibility to benefit from a second, 

independent psychiatric opinion. The Court finds such a possibility to be an 

important safeguard against possible arbitrariness in the decision-making when 

the continuation of confinement to involuntary care is concerned. In this respect 

the Court also refers to the CPT’s recommendation that the periodic review of 

an order to treat a patient against his or her will in a psychiatric hospital should 

involve a psychiatric opinion which is independent of the hospital in which the 

patient is detained (see paragraph 133 above). This covers all of the criteria in 

section 8 of the Mental Health Act. 

170. Secondly, the Court notes that the periodic review of the need to continue 

a person’s involuntary treatment in Finnish mental hospitals takes place every 

six months. Leaving aside the question whether a period of six months can be 



considered as a reasonable interval or not, the Court draws attention to the fact 

that, according to section 17(2) of the Mental Health Act, this renewal is 

initiated by the domestic authorities. A patient who is detained in a mental 

hospital does not appear to have any possibilities of initiating any proceedings 

in which the issue of whether the conditions for his or her confinement to an 

involuntary treatment are still met could be examined. The Court has found in 

its earlier case-law that a system of periodic review in which the initiative lay 

solely with the authorities was not sufficient on its own (see mutatis mutandis 

Rakevich v. Russia, no. 58973/00, §§ 43-44, 28 October 2003; and Gorshkov v. 

Ukraine, no. 67531/01, § 44, 8 November 2005). In the present case this situation 

is aggravated by the fact that in Finland a care order issued for an involuntary 

hospitalisation of a psychiatric patient is understood to contain also an 

automatic authorisation to treat the patient, even against his or her will. A 

patient cannot invoke any immediate remedy in that respect either. 

 

171. The Court considers, in the light of the above considerations, that the 

procedure prescribed by national law did not provide in the present case 

adequate safeguards against arbitrariness. The domestic law was thus not in 

conformity with the requirements imposed by Article 5 § 1 (e) of the Convention 

and, accordingly, there has been a violation of the applicant’s rights under that 

Article in respect of her initial confinement to involuntary care in a mental 

hospital.” 

 

66. The ECtHR further examined claims that the forced administration of 

medication was in breach of the applicant’s rights under Article 8 of the ECHR. 

The Court noted that under Finnish law, an involuntary care order also included 

an automatic authorisation to treat such a patient, even against his or her will. 

It also found that the decisions of a treating doctor are not subject to appeal. In 

those circumstances, it concluded, at paras. 220-222:- 

“220. The Court considers that forced administration of medication represents a 

serious interference with a person’s physical integrity and must accordingly be 

based on a “law” that guarantees proper safeguards against arbitrariness. In 

the present case such safeguards were missing. The decision to confine the 

applicant to involuntary treatment included an automatic authorisation to 

proceed to forced administration of medication when the applicant refused the 

treatment. The decision-making was solely in the hands of the treating doctors 

who could take even quite radical measures regardless of the applicant’s will. 

Moreover, their decision-making was free from any kind of immediate judicial 

scrutiny: the applicant did not have any remedy available whereby she could 

require a court to rule on the lawfulness, including proportionality, of the 

forced administration of medication and to have it discontinued. 

221. On these grounds the Court finds that the forced administration of 

medication in the present case was implemented without proper legal 

safeguards. The Court concludes that, even if there could be said to be a general 

legal basis for the measures provided for in Finnish law, the absence of 

sufficient safeguards against forced medication by the treating doctors deprived 

the applicant of the minimum degree of protection to which she was entitled 

under the rule of law in a democratic society (see Herczegfalvy v. Austria, cited 



above, § 91; and, mutatis mutandis, Narinen v. Finland, no. 45027/98, § 36, 1 

June 2004). 

 

222. The Court finds that in these circumstances it cannot be said that the 

interference in question was “in accordance with the law” as required by Article 

8 § 2 of the Convention. There has therefore been a violation of Article 8 of the 

Convention.” (emphasis added) 

 

67. The emphasised part of the passages quoted leave it unclear whether 

access to a court is thought to be mandatory, or, as I believe, whether there 

must be a right of access capable of vindication other than just by State 

initiative. This is considered in section 3 of this judgment. 

68. The Article 13 contention, that the applicant was denied an effective 

remedy to challenge the forced administration of medication, was not 

examined on the basis of the findings in relation to Article 8. 

 

“229. The Court reiterates that the applicant complained in essence about the 

lack of an effective remedy to challenge the forced administration of 

medication. 

230. In view of the submissions of the applicant in the present case and of the 

grounds on which it has found a violation of Article 8 of the Convention, the 

Court considers that there is no need to examine separately the complaint 

under Article 13 of the Convention.” 

 

69. The issues raised are relevant to the instant case. The decision clearly 

establishes that adequate safeguards must be placed in legislation apparently 

permitting a patient’s involuntary detention and involuntary treatment. It was 

held that these safeguards were not present in the Finnish legislation. In the 

instant case, the detention procedures are not being questioned. Therefore, this 

aspect of the case has limited application. 

70. How then should these concepts and principles be applied here? Under 

the provisions of s. 60 itself, the right to independent review and independent 

determination of capacity are already, in effect, recognised statutory procedural 

rights; the provisions give effect to the duty of the State to vindicate the 

plaintiff’s personal capacity rights. Professor Kennedy’s evidence establishes that 

the proper vindication of these rights is “practicable”. 

 

71. But what is at issue here are truly fundamental constitutional rights in 

more than just name. What is at stake is truly, in the words of Kenny J. in Ryan 

v. Attorney General [1965] I.R. 294 at p. 313, the right to the “integrity of the 

person”. Each of the rights affected under s. 60 fall within that category, should 

be policed and monitored by the courts, and are susceptible to judicial 

supervision, where necessary. Do they necessitate ancillary rights, analogous to 

the right to legal aid in defence of a serious criminal charge, which itself derives 

from the constitutional right under Article 38.1 to a criminal trial “in due course 

of law”? 

 



72. As in the Irish and ECtHR authorities identified, I believe the broader 

range of constitutional “personal capacity rights” identified earlier, now fall to 

be informed by the United Nations Convention on the Rights of Persons with 

Disabilities, as well as the principles enunciated in the judgments of the 

European Court of Human Rights. The vindication of these rights to a 

sufficiently high level is necessary because of the serious incursion into bodily 

integrity and the other personal capacity rights which arises in the case of 

persons who are subject to orders made under s. 60 of the Act of 2001. Decisions 

of this type, involving the continued administration of an involuntary drug 

regime and the taking of blood samples require, in the words of the European 

Court of Human Rights, “heightened scrutiny”. 

 

73. I believe a constitutional reading of s. 60 of the Act of 2001 now requires 

that this range of rights must be recognised at the constitutional as well as the 

legal level, especially if the present application of that legal provision does not 

vindicate those rights “as far as practicable”. The constitutional protections 

must act as an appropriate counterweight to the nature of the incursion into 

fundamental constitutional rights. Professor Kennedy’s evidence establishes that 

every effort is made to engage a patient in the decision-making process, and 

that when a patient regains sufficient mental capacity, they will again be 

empowered to make decisions regarding their treatment, including the then 

regained ability to give or withhold consent. Why then should the voice of a 

patient not be heard, and if not by the patient, then through a representative? 

This was not a situation, unfortunately, where the plaintiff had family members 

to speak for her. Such a situation may arise in other cases. What is necessary is 

to achieve the maximum protection which is “practicable”. If a patient lacks 

capacity, does it not follow that, in order to vindicate these rights, the patient 

should, where necessary, be assisted in expressing their view as part of the 

decision-making process? It cannot be said that such a process is impractical. I 

think the constitutional duty involved here is a positive one. I do not think even 

a retrospective declaration of incompatibility under the European Convention 

on Human Rights Act 2003 could be a sufficient protection. A sub-constitutional, 

and possibly retrospective, remedy is not commensurate with the nature of the 

rights engaged, and the extent of the possible incursion into such rights. 

 

74. There is, of course, the irony that in this case, on its unique facts, the 

entire process involved in this extensive court hearing may already be seen as a 

vindication of each one of the rights claimed, including that of assisted decision-

making. The function of counsel for the plaintiff in this case has been nothing 

less than to put forward, in as comprehensive a manner as is practicable, the 

views and choices of the plaintiff regarding her treatment regime under s. 60. 

 

75. But the unique nature of the case gives rise to an obstacle from the 

plaintiff’s point of view. Decision-making, even assisted decision-making, does 

not predetermine the outcome of the deciding process. The nature of this case 

necessitated that it went to court because of the unusual legal issues which 

arose. The plaintiff has a right of access to court under the Constitution. As 

discussed at other points in this judgment, I do not envisage that a court 



procedure will be necessary or mandatory in the vast range of other such cases 

involving patients subject to s. 60 of the Act. In my view, it would require a truly 

exceptional case to necessitate a court application. What I think is 

constitutionally necessary is a right of access to the courts, independent of any 

State agency, should the need arise. I do not think that an assisted decision-

making process of this type need necessarily involve lawyers. The views of the 

patient might be expressed by carers, social workers or, perhaps most 

appropriately, by family members. Very frequently, such decisions are ones in 

which the courts will have little expertise. I would also observe that the 

evidence of Professor Kennedy indicates that, at least in part, these entitlements 

are already observed as a matter of course in the hospital where, as he testified, 

patients are asked to participate in decisions regarding their own treatment. 

This begs the question as to why this participation process cannot be performed 

on behalf of the incapacitated patient by another, suitably qualified, person. 

The case has not been made that assisted decision-making is not practicable; the 

contrary is so. To judge from experience in neighbouring jurisdictions, and in 

light of legislative proposals on mental capacity here, such a form of decision 

making must be seen as “practicable”. 

 

76. But, here, the plaintiff indisputably does not have capacity to make 

decisions. There is no controversy on the point. Therefore, having heard the 

parties, it fell to this court to make decisions as to her treatment, applying the 

best interest test identified in Re Ward of Court (No. 2). This test has been 

applied, having examined whether the choices made are the least restrictive, 

and involve the minimum practical incursion into the plaintiff’s rights. 

 

77. Having made that determination, however, it should not be thought that 

what is involved here is the application of what is termed a “status” approach. 

This involves making an “across the board” assessment of a person’s capacity or 

views capacity in “all or nothing terms”. A “once and for all” status approach in 

cases in this narrow category does not, I think, vindicate rights as far as 

practicable. It would not take into account patients whose capacity fluctuates, 

or those who have episodic mental illness. It may also not take into account the 

actual capacity of otherwise incapacitated individuals to make decisions in a 

particular sphere. However, here, there is the real problem that the patient 

wished to make a decision, which would be not only detrimental to her own 

health, but would place her life, and the life of others, at risk. 

 

78. In adopting the best interest test, it might be suggested that what was 

applied then was an “outcome approach” involving the court assessing the 

patient’s wishes, based on an assessment of the outcome of the process. Failure 

to make what might be a “prudent” decision will not always, of itself, be an 

indicator of want of decision making capacity. Here, one must look at not only 

the decision itself, but the quality of the plaintiff’s decision making capacity. 

Unavoidably in this instance, the nature of the decision and the dangerous 

nature of the plaintiff’s wishes must be a factor. The court cannot disregard that 

it has constitutional duties toward the plaintiff and the public. 

 



79. As the ECtHR judgments point out, however, such decision-making in this 

area should seek to apply a “functional” approach” to capacity, involving both 

an issue-specific and time-specific assessment of the plaintiff’s decision-making 

ability. One determination should not be permanent; the process must refer to 

“differences in capacity” (Article 40.3 of the Constitution). This involves 

analysing, not only differences in capacity between patients, but also variations 

in each patient’s capacity at particular times. Only in that manner can their 

rights be properly vindicated in accordance with the constitutional requirement. 

 

80. In all this, there must be both trust and commonsense. Every decision 

cannot be made by a court. This case is one where, sadly, on the indications so 

far, the plaintiff has an ongoing condition. While her capacity fluctuates, the 

evidence does not show that, at any point since the initiation of these 

proceedings, she has reached a point where she is capable of making a decision 

independently. It has not been suggested that any decisions have been made 

which were not in the plaintiff’s best interests, or at a time, when she actually 

had capacity to make decisions as to her treatment. 

Conclusion 

81. In summary, I conclude that the plaintiff is entitled to both an 

independent review and to an assisted decision-making process in vindication of 

her rights. But the entire process here involved a vindication of other rights. It 

has been necessary for this Court to make the ultimate decision because of her 

incapacity. In the strict sense, therefore, the plaintiff cannot be entitled to the 

reliefs she claims. It has not been shown that s. 60 of the Act of 2001, 

constitutionally interpreted, is repugnant to the Constitution. Applying the 

principle of double construction what then is necessary for a constitutional 

interpretation and application of the section? What is required is that it should 

be applied in a constitutional manner, giving effect to rights to be found within 

the Constitution itself (see East Donegal Co-operative Ltd v Attorney General 

[1970] I.R. 319). The constitutional application of that section should have 

regard to international norms and conventions identified in this part of the 

judgment. 

 

82. For the future, I think it will be necessary to review the Form 17 

procedure, adopted under s. 60. This can be done in a manner so as to ensure 

that the range of “personal capacity rights” of a patient objecting to treatment 

under s. 60 of the Act are vindicated, not only in form but in substance. There 

should be independent review and the patient’s decision or choice, albeit 

whether assisted or not, should be recorded and due regard given to it. The 

patient’s choice, however conveyed, will not always be determinative, but must 

always be part of the balance. But the role of the consultant psychiatrists 

remains pivotal. I turn now to another aspect of the relief claimed. 

 

83. The plaintiff, at paragraph 1 of the statement of claim has sought also a 

declaration that the finding in respect of capacity must be subject to 

independent tribunal or court review. In this case, I think that right has already 

been vindicated to date, and will continue to be. But then the claim goes rather 



deeper. Does a s. 60 treatment-decision necessitate ongoing court review on a 

mandatory basis? 

Section 3 – Is the plaintiff entitled to a declaration of incompatibility under the 

ECHR Act and is there an ECHR right to an independent court or tribunal to 

consider future treatment? 

84. It is now contended that, if the HSE should continue to administer 

treatment on the basis that the plaintiff lacks capacity, that defendant must 

convincingly show that such treatment is necessary before an independent 

tribunal or court. I would observe here that because of the highly unusual 

nature of this case it was proper that the matter should be dealt with by the 

Court. Can a genuine right to a court or tribunal hearing in all cases of this type 

be found? Do the constitutional rights, to be vindicated in each case, necessitate 

a mandatory ongoing court involvement in every such case? I am not persuaded 

that a mandatory engagement, even in a narrow category of cases involving 

difficult clinical decisions, can be seen as “practicable”. In my view, it would 

involve a degree of legal involvement in the field of psychiatry, which would be 

unprecedented, and, I believe, often impractical. Even on this basis alone, it 

would be very difficult to give recognition to such a right. Does such a right 

nonetheless exist under the ECHR? Is the plaintiff, therefore, entitled to a 

declaration that s. 60 is incompatible with the provisions of the ECHR under s. 5 

of the Act of 2003? 

 

85. Even having regard to the decision in X v. Finland, I am not persuaded 

that such a right exists in ECHR jurisprudence. That case must be seen as still 

pending as at present an application for admission to a Grand Chamber hearing 

remains to be considered. I think the passages cited earlier lack clarity as to 

whether what is in question is a right to a court hearing as alleged, or, rather a 

right of access to a court. The rights identified in the cases which follow lay 

particular emphasis on review of detention procedures. Clearly, at a minimum, 

there must be a right of court access. Decisions as to involuntary medical 

treatment must be subject to the rule of law, and must be independently 

reviewed. They must be capable of being assessed by a court, and cannot be 

arbitrary. The case of Storck v Germany (Application 61603/00, ECHR, 16th 

September 2005), addresses involuntary treatment and detention but is based 

on very different facts. There was a real question there as to the plaintiff’s 

incapacity, and as to the lawfulness of her detention. The ECtHR held that under 

Article 5 and Article 8 ECHR, there were positive obligations to ensure that an 

involuntary deprivation of liberty was carried out in accordance with a 

procedure prescribed by a rule of law. Significantly, it held that special 

procedural safeguards may be necessary to protect the interests of persons not 

fully capable of acting for themselves; that even a minor interference with the 

physical integrity of an individual was to be regarded as an interference with 

the respect for private life, if carried out against that person’s will; and that the 

State had a positive obligation to protect the applicant against interference 

with her private life guaranteed by Article 8 of the Convention. By way of 

distinction with that case, there is no question here that the plaintiff has been 

wrongly diagnosed, or as to her decision-making capacity. The detention 

process, here, is in accordance with law. The treatment has been independently 



assessed by Dr. Kelly, Dr. Bownes and by this Court. It cannot be said that any 

part of the process is arbitrary therefore. 

 

86. Earlier, in Winterwerp v. The Netherlands [1979 – 80] 2 E.H.R.R. 387, the 

applicant had been compulsorily detained pursuant to successive court orders, 

was not allowed to appear or be represented at proceedings and was not 

notified when such proceedings were in progress. As a consequence of his 

detention, the applicant also automatically lost the capacity to administer his 

property. There, the ECtHR unanimously held that the applicant’s ability to have 

his detention reviewed by a court and the failure to hear him constituted a 

violation of Article 5(4) of the Convention. I do not think this case is on point 

here. 

 

87. Three further decisions of the ECtHR were cited to this Court. All must 

now be seen in light of the decision in X v. Finland. The first, Shtukaturov, has 

already been briefly referred to. The applicant there suffered from a mental 

disorder but despite this was a relatively autonomous person. His mother 

lodged an application with the District Court of St. Petersburg seeking to 

deprive him of his legal capacity. An expert team assessed the applicant and 

concluded that he was suffering from “simple schizophrenia”. A hearing then 

occurred, of which the applicant was neither notified nor present, where the 

judge declared the applicant to be legally incapable and his mother was 

appointed to be a legal guardian. The hearing lasted only ten minutes. At his 

mother’s request he was then placed in a psychiatric institution where he was 

prohibited from having contact with the outside world. Unsurprisingly, the 

European Court of Human Rights in that case held that although domestic 

courts had a certain margin of appreciation, there had been a breach of the 

applicant’s right to fair trial, as guaranteed under Article 6 of the Convention. 

This arose because, in assessing whether or not a particular measure such as the 

exclusion of the applicant from a hearing was necessary, relevant factors had to 

be taken into account including the nature and complexity of the issue which 

had been before the domestic courts, what had been at stake for the applicant 

and whether the applicant’s appearance in person represented any threat to 

others or to himself. It was held that the domestic court proceedings had been 

unfair. The court observed that the applicant had played a double role in the 

proceedings, that of interested party and also the main object of the court’s 

examination. His participation was therefore necessary not only so that he could 

present his own case but so as to afford the judge the opportunity to form an 

opinion about the applicant’s mental capacity. The court also held that the 

declaration of the domestic court with the effect that the applicant was 

regarded as having full incapacity for an indefinite period which could not be 

challenged otherwise than through the guardian constituted a breach of Article 

8 of the Convention. 

 

88. It is significant in the context of this case that the ECtHR laid emphasis on 

the right of a person, the subject matter of an order, to representation and 

participation in the proceedings concerning a very significant incursion in their 

right to liberty and to private life. 



 

89. Similar observations were made by the court in Stanev. v. Bulgaria 

(Application no. 36760/06, ECHR, 17th January 2012), where, in national court 

proceedings on capacity, the applicant was denied the right to have a lawyer of 

his choice. This had not been authorised by his guardian. He could not perform 

legal transactions or take part in court proceedings without his guardian’s 

consent; although the guardian’s decisions were subject to review by an 

authority, there was no clarity as to whether the applicant as a partially 

incapacitated person could challenge the decisions of that authority by way of 

judicial review. As a consequence, the court held that there were breaches of 

Article 5(4) involving an entitlement to institute proceedings reviewing a 

decision and a denial of direct access to courts in violation of Article 6(1) of the 

Convention. Again, the facts are very different from those in the instant case. 

The Wilkinson case 

90. In the earlier judgment, I made reference to the decision in R. (On the 

Application of Wilkinson) v. Broadmoor Special Hospital Authority and Others 

[2002] 1 W.L.R 419. As well as pursuing remedies in domestic legislation, the 

plaintiff in that case, also sought to pursue his rights in the European Court of 

Human Rights in Wilkinson v. United Kingdom, (Application No. 14659/02, 28th 

February, 2006). 

 

91. The applicant had been detained in a psychiatric institution under the 

Mental Health Act 1983 in England following conviction for rape of a minor in 

1969. Though a clinical consensus existed at the relevant time that he suffered 

from psychopathic personality disorder, opposing views had been expressed as 

to whether he suffered from a recognised mental illness. In 1999, his treating 

doctor sought to administer antipsychotic medication without consent, on the 

basis that it was necessary to relieve the applicant of ‘paranoid ideation’. The 

treatment was administered moments after an independent doctor approved it 

under s. 58(3) of the 1983 Act, without notice to the applicant (due to the 

prospect that he would respond violently). The applicant resisted the injections 

and had to be physically restrained. On the first occasion, he suffered an angina 

attack and had to be secluded. The medication was administered on one further 

occasion, and thereafter he engaged solicitors to contest the treatment. 

 

92. Wilkinson is significant because the provisions at issue were broadly akin 

to those which arise in these proceedings. Section 63 of the 1983 United 

Kingdom Act removed the general requirement for obtaining a patient’s 

consent for any treatment given to him for his mental disorder so long as the 

treatment was approved by the clinician in charge of his treatment subject to 

special requirements stipulated in the case of long term medication, ECT and 

psychosurgery, equivalent to ss. 58, 59 and 60 of the Act of 2001. However, I 

think that the observations of the ECtHR must now be seen in the light of the 

Glor, Kiss and X v. Finland judgments referred to earlier. 

 

93. At the time of the hearing, I was not referred to any of the ECHR 

jurisprudence involving a right to ongoing court or tribunal engagement as to 

ongoing treatment decisions. However, counsel subsequently brought to my 



attention the case of X v. Finland (Application no.34806/04, 3 July, 2012), where 

a request to the Grand Chamber is pending. The findings of the ECtHR have 

been set out earlier. 

 

94. I fully agree that the interference with a patient’s rights, in cases like the 

present, is so serious to require adequate safeguards against arbitrariness. What 

is necessary is a clearly defined procedure, in accordance with law, which 

vindicates ECHR rights to privacy and autonomy involving proper clinical 

decision-making procedures. I believe such safeguards are to be found in s. 60 

through the requirement for a second opinion from an independent consultant, 

in relation to the proposed treatment, at regular three month intervals, 

together with such charges as may be necessitated by this judgment. I would 

add that a further consequence of assisted decision-making is that it enhances 

the right of access to the court on behalf of a s. 60 patient. But I do not think 

any of the ECtHR case law goes further than the rights identified here under the 

Constitution. In short, I do not understand the law, whether national or under 

the ECHR, presently to require a mandatory court hearing in every case. I note 

the X. v Finland case remains pending before the Grand Chamber. I should re-

iterate that, in the instant case, the plaintiff here was, thanks both to the HSE 

and to her lawyers, able to have the legality of her treatment procedure 

reviewed by this Court. But the plaintiff is not, in my view, entitled to a 

declaration of incompatibility under s. 5. The provisions of s. 60 are of course to 

be interpreted and applied in a manner compatible with the State’s obligations 

under the ECHR. On my understanding of the ECHR jurisprudence, this objective 

is achieved by virtue of the adherence to the constitutionally compliant 

procedures under s. 60 of the Act, outlined earlier in this judgment. 

Section 4 - Locus Standi 

95. It is necessary finally to address the question of the plaintiff’s locus standi. 

This case directly arose from questions which were raised in the earlier case 

wherein the plaintiff in these proceedings was the defendant. The questions 

directly related to the proper interpretation of the Act of 2001. The plaintiff 

was directly concerned with how Part 4 of the Act applied to her. It must be 

recollected also that the HSE, the plaintiff in the original proceedings, as an 

alternative to the statutory argument, advanced the contention that the Court 

would be entitled to grant the reliefs sought, pursuant to its inherent 

jurisdiction. The issues in this case, in my view could only properly have been 

resolved by court proceedings. 

 

96. Even though it cannot be said that the plaintiff has succeeded on the 

issues, this case comes within one of the exceptions identified by Henchy J. in 

Cahill v. Sutton [1980] I.R. 269, as being one where the legal provisions involved 

were directed to, or operable against a group which includes the plaintiff and 

where the plaintiff may be said to have a common interest, albeit in 

circumstances where it may be difficult to segregate the plaintiff’s own position 

from the rights of other persons similarly affected. The law in this area is in a 

state of evolution and the issues here required judicial determination. In an area 

where the law required clarification, I therefore conclude that the plaintiff did 

have locus standi. 



 

97. Having regard to all the circumstances, I must find that the plaintiff is not 

entitled to relief under the headings identified in the claim. 

 

98. I would like to express appreciation to counsel for the parties and the 

notice parties whose submissions helped to chart the way through the shoals of 

this difficult area of jurisprudence. It is to be hoped their efforts have resulted 

in the arrival at a destination which best protects the interests and rights of the 

plaintiff and those in similar situations. 
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In the case of Lashin v. Russia, 
The European Court of Human Rights (Chamber), sitting as a Chamber 

composed of: 
 Isabelle Berro-Lefèvre, President, 
 Elisabeth Steiner, 
 Nina Vajić, 
 Anatoly Kovler, 
 Khanlar Hajiyev, 
 Linos-Alexandre Sicilianos, 
 Erik Møse, judges, 
and Søren Nielsen, Section Registrar, 

Having deliberated in private on 18 December 2012, 
Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

1.  The case originated in an application (no. 33117/02) against the 
Russian Federation lodged with the Court under Article 34 of the 
Convention for the Protection of Human Rights and Fundamental Freedoms 
(“the Convention”) by a Russian national, Mr Aleksandr Petrovich Lashin 
(“the applicant”), on 29 July 2002. 

2.  The applicant, who had been granted legal aid, was represented by 
Mr D. Bartenev, a lawyer practising in St Petersburg. The Russian 
Government (“the Government”) were represented by Mr G. Matyushkin, 
the Representative of the Russian Federation at the European Court of 
Human Rights. 

3.  The applicant complained, in particular, about his status as a legally 
incapacitated person, his non-voluntary commitment to a psychiatric 
hospital and his inability to marry. 

4.  By a decision of 6 January 2011, the Court declared the application 
partly admissible. 

5.  The applicant and the Government each filed further written 
observations on the merits (Rule 59 § 1 of the Rules of Court). The 
Chamber having decided, after consulting the parties, that no hearing on the 
merits was required (Rule 59 § 3 in fine), the parties replied in writing to 
each other’s observations. 
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THE FACTS 

I.  THE CIRCUMSTANCES OF THE CASE 

6.  The applicant was born in 1960 and lives in Omsk. 

A.  Deprivation of legal capacity 

7.  The applicant suffers from schizophrenia, which was first diagnosed 
in 1987. In the 1980s and early 1990s he was employed as a bus driver, but 
in 1995 he stopped working. The applicant kept writing nonsensical letters 
to state officials and lodged numerous administrative complaints and 
lawsuits. At some point he started giving money and clothes to strangers 
and invited them to his house, explaining it by religious considerations. 
Such behaviour led to recurrent conflicts with his wife. The applicant 
became irritable, aggressive and once in 1996 tried to strangulate her. As a 
result, they divorced. In 1998 the applicant was officially given the “2nd 
degree disability” status due to his mental disorder. 

8.  Between 1989 and 17 July 2000 the applicant was hospitalised nine 
times in the Omsk Regional Psychiatric Hospital. As follows from the 
opinion of the Serbskiy Institute of 19 August 1999 (a leading State 
psychiatric research centre based in Moscow) during that period the 
applicant considered himself as a “defender of justice”, believed that he 
knew important State secrets, and claimed that there was a conspiracy 
against him. Amongst other things, he challenged his diagnosis, complained 
of his confinement to the hospital, threatened the doctors who had been 
treating him in the Omsk Regional Psychiatric Hospital, and tried to 
institute criminal proceedings against them. The report did not mention any 
incidence of violence or self-destructive behaviour after 1996, and it was 
not alleged that during that period the applicant was unable to take care of 
himself in everyday life. However, it is clear that his mental condition had a 
persistent character, and that he kept harassing doctors from the Omsk 
Regional Psychiatric Hospital with complaints and litigations. 

9.  On 5 April 2000 the applicant underwent an examination in the Omsk 
Regional Psychiatric Hospital by a panel of doctors, who confirmed the 
previous diagnosis and the opinion by the Serbskiy Institute and concluded 
that the applicant was “incapable of understanding the meaning of his 
actions and was unable to control them”. 

10.  On 16 June 2000, following an application by the public prosecutor, 
the Kuybyshevskiy District Court of Omsk declared the applicant legally 
incapacitated because of his illness. The hearing took place in the absence 
of the applicant. On 30 August 2000 the Omsk Regional Court upheld the 
decision of the District Court. 
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11.  On an unspecified date the Omsk Municipal Public Health 
Department appointed the applicant’s father as his guardian. 

B.  Attempts to restore legal capacity 

1.  First request 
12.  On 2 October 2000 the applicant’s daughter brought court 

proceedings seeking to restore his legal capacity. Her request was supported 
by the applicant’s father as guardian. The plaintiffs claimed that the 
applicant’s mental state had significantly improved and requested that the 
court conduct a new psychiatric examination of his health. As the plaintiffs 
did not trust doctors from the Omsk Regional Psychiatric Hospital, they 
insisted that the process of the psychiatric examination of the applicant be 
recorded on a videotape. 

13.  On 27 October 2000 the court commissioned a psychiatric 
examination of the applicant, but refused to order a video recording of it. 
The expert examination was entrusted to the Omsk Regional Psychiatric 
Hospital. However, the applicant failed to submit himself for an 
examination at the hospital, so the examination was not conducted. 

14.  On 19 March 2001 the Sovetskiy District Court of Omsk decided to 
confirm the status of legal incapacity and maintain the applicant’s 
guardianship. It is unclear whether the applicant was present at the hearing. 
The court noted that because the new expert examination could not be 
conducted due to the applicant’s failure to cooperate, the results of the 
examination of 5 April 2000 were still applicable. It appears that the 
decision of 19 March 2001 was not appealed against. 

2.  Second request 
15.  On 9 July 2001 the applicant’s father (as guardian) instituted court 

proceedings challenging the medical report of 5 April 2000 by the Omsk 
Regional Psychiatric Hospital which had served as grounds for declaring the 
applicant legally incapacitated. He also sought restoration of the applicant’s 
legal capacity. Since the plaintiffs did not trust doctors from the Omsk 
Regional Psychiatric Hospital they requested that the court commission a 
panel of experts from the Independent Psychiatric Association of Russia, a 
non-State professional association of psychiatrists, based in Moscow, to 
assess the applicant’s mental capacity. 

16.  On 26 February 2002 the Kuybyshevskiy District Court held a 
hearing in the applicant’s absence, having decided in particular that: 

“... [the applicant’s] mental condition prevented him from taking part in the hearing, 
and, moreover, [his] presence would be prejudicial to his health”. 

The court further refused to commission a new expert examination by a 
non-State psychiatric association, on the ground that only State-run 
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institutions were allowed by law to conduct such examinations and issue 
reports. The relevant part of the District Court judgment reads as follows: 

“... under section 1 of the Psychiatric Care Act ... State forensic examination activity 
in judicial proceedings is carried out by State forensic examination institutions, and 
consists of organising and implementing the forensic examination”. 

In conclusion the court found that the expert report of 5 April 2000 was 
still valid, that the applicant continued to suffer from a mental disorder and 
that, therefore, his status as a legally incapacitated person should be 
maintained. 

17.  The applicant’s father (as his guardian) appealed to the Omsk 
Regional Court, which on 15 May 2002 upheld the judgment of 26 February 
2002. 

C.  Confinement of the applicant in the psychiatric hospital 

18.  Some time later the applicant’s father solicited an opinion from 
Dr S., a psychiatrist not affiliated with the Omsk Regional Psychiatric 
Hospital, concerning the applicant’s mental condition. Dr S. examined the 
applicant and on 1 July 2002 he submitted a report according to which the 
applicant’s mental illness was not as serious as claimed by the doctors at the 
Omsk Regional Psychiatric Hospital. 

19.  On an unspecified date in 2002 the applicant’s father, as his 
guardian, delivered a power of attorney to a third person, mandating that 
person to act in the applicant’s name. However, a notary public refused to 
certify the power of attorney, on the basis that under the law a guardian 
should represent his ward personally and could not confer his duties on a 
third person. The applicant’s father brought proceedings against the notary 
public in court, but to no avail: on 10 October 2002 the Sovetskiy District 
Court of Omsk confirmed the lawfulness of the refusal. 

20.  On 2 December 2002 the applicant and his fiancée, Ms D., requested 
that the municipality register their marriage. According to the applicant, 
they received no reply from the municipality. 

21.  On 4 December 2002 a district psychiatrist (uchastkovyi psikhiatr) 
examined the applicant and concluded that the latter suffered from 
“paranoid schizophrenia with paraphrenic delusion of reformism”. The 
psychiatrist delivered a hospitalisation order, which relied strongly on the 
“nonsensical complaints” lodged by the applicant’s representatives. 

22.  On 6 December 2002 the Guardianship Council of the Omsk Region 
decided to strip the applicant’s father of his status as the applicant’s 
guardian. The decision was taken by the Guardianship Council without the 
applicant or his father being heard. 

23.  By virtue of the hospitalisation order the applicant was placed in the 
Omsk Regional Psychiatric Hospital on 9 December 2002. According to the 
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applicant, he and his father unambiguously opposed this provisional 
placement in the hospital. 

24.  On the same day a panel of three doctors from the Omsk Regional 
Psychiatric Hospital examined the applicant and concluded that he should 
stay in the hospital. They mostly based themselves on the medical history of 
the applicant that had led to the deprivation of legal capacity. The report 
stated that the worsening of the applicant’s mental condition was 
demonstrated by the numerous complaints by which he had tried to recover 
his legal capacity and challenge the actions of the hospital. 

25.  On 10 December 2002 the Omsk Municipal Public Health Authority 
approved the decision taken by the Guardianship Council on 6 December 
2002. From that moment on the applicant’s father ceased to be his guardian 
and, according to the Government, the functions of the applicant’s guardian 
were performed by the municipal authorities, namely the Omsk Public 
Health Authority. 

26.  On 11 December 2002 the Omsk Regional Psychiatric Hospital 
requested that the Kuybyshevskiy District Court authorise the applicant’s 
further confinement. On the same day the judge, in accordance with section 
33 of the Psychiatric Care Act, ordered that the applicant be held in the 
hospital for such time as was necessary for the examination of his case. The 
provisional order issued by the judge was a one-sentence annotation on the 
hospitalisation order of 4 December 2002: “I hereby authorise detention [in 
hospital] pending the examination [of the case] on the merits”. 

27.  Having been informed of that ruling, the applicant asked the hospital 
staff to release him for home treatment. The hospital staff refused, however, 
and prohibited him from seeing his relatives or talking to them. 

28.  On 15 December 2002 the applicant lodged an application with the 
court for his release from the Omsk Regional Psychiatric Hospital. 
However, the judge informed the applicant by letter that such a provisional 
placement of a patient in a psychiatric hospital for a period necessary for the 
examination of the case on the merits was not subject to judicial review. 

29.  On 17 December 2002 the District Court held a hearing in the 
presence of the applicant, the applicant’s father, the public prosecutor, and a 
representative of the hospital. From the case file it appears that the 
participants and the judge himself were not aware that the applicant’s father 
was no longer the applicant’s guardian. 

30.  At that hearing the applicant and his father claimed that the 
applicant’s condition did not require hospitalisation. They insisted that the 
hospital had not proved the medical necessity of such a measure. The 
applicant and his father referred to the report by Dr. S. of 1 July 2002 (see 
paragraph 18 above). In order to clarify the matter, the applicant asked the 
court to commission a fresh medical examination of his mental health, in 
order to establish whether there had been any deterioration. The court 
rejected the request, while at the same time admitting the applicant’s 
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medical record in evidence. At the end of the day the hearing was adjourned 
to 24 December 2002. 

31.  On 20 December 2002 the Guardianship Council appointed the 
administration of the Omsk Regional Psychiatric Hospital as the applicant’s 
guardian and delivered an authorisation for his extended confinement in the 
hospital. 

32.  On 24 December 2002, without holding a hearing, the District Court 
closed the proceedings because the hospital, as the applicant’s only 
legitimate guardian, had revoked its request for authorisation of his 
confinement. The applicant’s confinement was thus considered to be 
“voluntary”, and therefore did not require court approval. 

33.  On the same day, the applicant’s father and fiancée asked the court 
to give them a copy of the decision, so that they could lodge an appeal. The 
judge refused because the applicant’s father, who was no longer his 
guardian, could not act on behalf of the applicant. The court also denied a 
request to consider the applicant’s fiancée to be his representative. 

34.   On 27 January 2003, the applicant’s fiancée wrote a letter to the 
Guardianship Council where she requested that the council appoint her as 
the guardian of “her husband, Mr. Lashin”. There is no information whether 
she received any reply. 

35.  On an unspecified date the applicant’s father lodged an appeal 
against the decision of 24 December 2002. On 10 February 2003 the 
Regional Court refused to examine the appeal on the grounds that the 
applicant’s father had no right to represent his son and that no decision on 
the merits of the case had been taken by the first-instance court. 

36.  On 2 February 2003 the applicant’s fiancée lodged a supervisory 
review appeal, which was returned to her without examination on 
13 February 2003 on the basis that she had no power to represent the 
applicant. 

37.  In the following months the applicant’s father and fiancée lodged 
several criminal-law complaints against the hospital and its doctors. Their 
complaints were addressed to various state authorities and the courts. It 
appears that none of those complaints was successful. 

38.  On an unspecified date the applicant’s father challenged the decision 
of the Guardianship Council of 6 December 2002, as approved by the 
municipal authorities on 10 December 2002, stripping him of his status as 
the applicant’s guardian. On 16 July 2003 the Kuybyshevskiy District Court 
of Omsk upheld the decision of the Guardianship Council. The District 
Court found that the applicant’s father had neglected his duties on many 
occasions and had tried to entrust the guardianship to a third party, referring 
in particular to the episode concerning the power of attorney (see 
paragraph 19 above). The court also noted that the applicant’s father had 
failed to secure appropriate medical treatment for the applicant as prescribed 
by the doctors, as a result of which the applicant’s condition had 
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worsened. According to the applicant, he lodged an appeal against that 
decision. 

39.  In their letters to the Court of 28 July 2002 and 25 July 2003 the 
applicant and his fiancée informed the Court of their desire to marry. 

40.  On 10 October 2003 the Guardianship Council decided to appoint 
the applicant’s daughter as his guardian. That decision was approved by the 
municipality on 17 October 2003. 

41.  On 10 December 2003 the applicant was released from the town 
hospital. The medical report issued in connection with the applicant’s 
discharge indicated that his mental health during his confinement had been 
predominantly characterised by “litigious” ideas similar to those he had 
presented at the time of his admission. 

42.  It appears that in 2006 the applicant’s relatives brought court 
proceedings seeking to restore the applicant’s full legal capacity. The Court 
has not been provided with any information about the outcome of those 
proceedings. 

II.  RELEVANT DOMESTIC AND INTERNATIONAL LAW 

A.  Legal capacity 

1.  Substantive provisions 
43.  Under Article 21 of the Civil Code of the Russian Federation of 

1994, any individual aged 18 or more has, as a rule, full legal capacity 
(дееспособность), which is defined as “the ability to acquire and enjoy 
civil rights, [and] create and fulfil civil obligations by his own acts”. Under 
Article 22 of the Civil Code, legal capacity can be limited, but only on the 
grounds defined by law and within a procedure prescribed by law. 

44.  According to Article 29 of the Civil Code, a person who cannot 
understand or control his or her actions as a result of a mental disease may 
be declared legally incapacitated by a court and placed in the care of a 
guardian (опека). All legal transactions on behalf of the incapacitated 
person are concluded by his guardian. In practical terms this means that the 
guardian ensures mandatory representation of the incapacitated person in all 
matters concerning his property, income, work relations, travel and 
residence, social contacts and so on. The incapacitated person can be 
declared fully capable if the grounds on which he or she was declared 
incapacitated cease to exist. 

45.  Article 30 of the Civil Code provides for the partial limitation of 
legal capacity. If a person’s addiction to alcohol or drugs is creating serious 
financial difficulties for his family, he can be declared partially 
incapacitated. That means that he is unable to conclude large-scale 
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transactions. He can, however, dispose of his salary or pension and make 
small transactions, under the control of his guardian. 

46.  Under Article 35 (4), where a person deprived of legal capacity is 
placed under the supervision of a medical institution, that medical 
institution must take on the functions of the guardian. 

47.  It follows from Article 39 (3) of the Civil Code that the guardianship 
authority may revoke the authority of a guardian who neglects his duties. 

2.  Incapacitation proceedings 

48.  Article 258 of the Code of Civil Procedure of 1964, as in force at the 
material time (hereinafter “the old CCP”), established that members of the 
family of the person concerned, a prosecutor, a guardianship authority or a 
psychiatric hospital, as well as “trade unions and other organisations”, 
might apply to a court seeking to deprive a person of his legal capacity. The 
court, if there was evidence of a mental disorder, was required to 
commission a forensic psychiatric examination of the person concerned 
(Article 260). The case was required to be heard in the presence of the 
person concerned, provided that his presence was compatible with his state 
of health, and also in the presence of the prosecutor and a representative of 
the guardianship authority (орган опеки и попечительства, Article 261 
paragraph 2 of the old CCP). Under Article 263 of the old CCP it was 
possible for legal capacity to be restored by a court decision upon the 
application of the guardian or the persons listed in Article 258, but not 
based on the application of the person declared incapacitated. 

49.  Article 32 of the old CCP provided that a person declared 
incapacitated could not bring an action before the courts. The guardian was 
entitled to do so in order to protect the rights of the incapacitated person. 

B.  Confinement to a psychiatric hospital 

50.  The Psychiatric Care Act of 1992, as amended (hereinafter “the 
Act”), stipulates that any recourse to psychiatric aid must be voluntary. 
However, a person declared fully incapacitated may be subjected to 
psychiatric treatment at the request or with the consent of his official 
guardian (section 4 of the Act). 

51.  Section 5 (3) of the Act provides that the rights and freedoms of 
persons with mental illnesses cannot be limited solely based on their 
diagnosis or the fact that they have undergone treatment in a psychiatric 
hospital. 

52.  Under section 5 of the Act a patient in a psychiatric hospital can 
have a legal representative. However, pursuant to section 7 (2) the interests 
of a person declared fully incapacitated are represented by his official 
guardian or, in absence of an officially appointed guardian, the 
administration of the psychiatric hospital where the patient is confined. 
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53.  Section 28 (1) of the Act (“Grounds for hospitalisation”) provides 
that a person suffering from a mental disorder may be placed in a 
psychiatric hospital for further examination or treatment on the basis of a 
decision by a psychiatrist or on the basis of a court order. Section 28 (3) and 
(4) states that a person declared incapacitated can be placed in a psychiatric 
hospital at the request or with the consent of his guardian. This 
hospitalisation is regarded as voluntary and, unlike non-voluntary 
hospitalisation, does not require court approval (sections 29 and 33 of the 
Act). 

54.  Section 29 sets out the grounds for non-voluntary placement in a 
psychiatric hospital in the following terms: 

 “A mentally disturbed individual may be hospitalised in a psychiatric hospital 
against his will or the will of his legal representative and before a court decision [on 
the matter] has been taken, if the individual’s examination or treatment can only be 
carried out in in-patient care, and the mental disorder is severe enough to give rise to: 

a)  a direct danger to the person or to others, or 

b)  the individual’s helplessness, i.e. inability to take care of himself, or 

c)  a significant health impairment as a result of a deteriorating mental condition, if 
the affected person were to be left without psychiatric care.” 

55.  Section 32 of the Act specifies the procedure for the examination of 
patients compulsorily confined in a hospital: 

 “1.  A person placed in a psychiatric hospital on the grounds defined by section 29 
of the present Act shall be subject to compulsory examination within 48 hours by a 
panel of psychiatrists of the hospital, who shall take a decision as to the need for 
hospitalisation. ... 

2.  If hospitalisation is considered necessary, the conclusion of the panel of 
psychiatrists shall be forwarded to the court having territorial jurisdiction over the 
hospital, within 24 hours, for a decision as to the person’s further confinement in the 
hospital.” 

56.  Sections 33-35 set out the procedure for judicial review of 
applications for the non-voluntary in-patient treatment of mentally ill 
persons: 

Section 33 

“1.  Non-voluntary hospitalisation for in-patient psychiatric care on the grounds laid 
down in section 29 of the present Act shall be subject to review by the court having 
territorial jurisdiction over the hospital. 

2.  An application for the non-voluntary placement of a person in a psychiatric 
hospital shall be filed by a representative of the hospital where the person is detained 
... 

3.  A judge who accepts an application for review shall simultaneously order the 
person’s detention in a psychiatric hospital for the term necessary for that review.” 
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Section 34 

“1.  An application for the non-voluntary placement of a person in a psychiatric 
hospital shall be reviewed by a judge, on the premises of the court or hospital, within 
five days of receipt of the application. 

2.  The person shall be allowed to participate personally in the hearing to determine 
whether he should be hospitalised. If, based on information provided by a 
representative of the psychiatric hospital, the person’s mental state does not allow him 
to participate personally in the hearing, the application shall be reviewed by the judge 
on the hospital’s premises. ...” 

Section 35 

“1.  After examining the application on the merits, the judge shall either grant or 
refuse it. ...” 

57.  On 5 March 2009 the Constitutional Court of Russia adopted Ruling 
No. 544-O-P in which it examined the compatibility of sections 32 
and 34 (1) and (2) of the Psychiatric Care Act with Article 22 of the 
Constitution of the Russian Federation, which provides that a person can be 
arrested without a court order for a maximum period of forty-eight hours. 
The Constitutional Court found that the Psychiatric Care Act did not allow 
non-voluntary hospitalisation in a mental clinic for more than fourty-eight 
hours without a court order (point 2.3 of the Ruling). It appears from the last 
paragraph of point 2.2 of the Ruling that the Constitutional Court did not 
consider that an interim decision taken by a judge by virtue of section 33 (3) 
of the Act qualified as a “court order” within the meaning of Article 22 of 
the Constitution, since the judge in such a situation did not examine the 
reasons for the confinement and had no power to release the person 
concerned. However, the Constitutional Court did not declare the relevant 
provisions of the Psychiatric Care Act unconstitutional. 

58.  Section 36 (3) of the Act provides for the courts to verify every six 
months whether the patient’s non-voluntary confinement continues to be 
necessary. 

59.  Section 37 (2) establishes the rights of a patient in a psychiatric 
hospital. In particular, the patient has the right to communicate with his 
lawyer without censorship. However, under section 37 (3) the doctor may 
limit the patient’s rights to correspond with other persons, have telephone 
conversations and meet visitors. 

60.  Section 47 of the Act provides that the doctors’ actions are open to 
appeal before a court. Section 48 stipulates inter alia that the person whose 
rights are affected by the actions of the psychiatric institution must 
participate in the court proceedings if it is compatible with his or her mental 
condition. 
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C.  State and private expert institutions 

61.  The State Forensic Expert Activities Act of 2001 (no. 73-FZ) defines 
the basic principles of the functioning and organisation of the State forensic 
institutions, which are supposed to assist judges, prosecutors and 
investigators in their professional activities where technical or scientific 
knowledge in a particular field is needed. Section 41 of that Act provides 
that forensic examination may be conducted by experts not belonging to the 
State forensic institutions, in accordance with Russia’s procedural laws. 

62.   Article 75 of the old CCP provided that an expert examination had 
to be entrusted to “experts of the appropriate expert institutions or to other 
specialists appointed by the court. Any person having the appropriate 
knowledge [to give expert evidence] might be called [to testify before the 
court].” 

D.  Family Code 

63.  Article 14 of the Family Code of the Russian Federation of 1995 
(Federal Law No. 223-FZ) makes it impossible to marry if at least one of 
the would-be spouses has been declared incapable by a court because of a 
mental illness. 

64.  Under Article 16 of the Family Code a marriage may be dissolved at 
the request of the guardian of a spouse who has been declared incapable by 
the court. 

E.  International instruments concerning legal capacity and 
confinement to a psychiatric institution 

65.  On 23 February 1999 the Committee of Ministers of the Council of 
Europe adopted “Principles concerning the legal protection of incapable 
adults”, Recommendation No. R (99) 4. The relevant provisions of these 
Principles read as follows: 

Principle 2 – Flexibility in legal response 

“1. The measures of protection and other legal arrangements available for the 
protection of the personal and economic interests of incapable adults should be 
sufficient, in scope or flexibility, to enable suitable legal responses to be made to 
different degrees of incapacity and various situations. ... 

4. The range of measures of protection should include, in appropriate cases, those 
which do not restrict the legal capacity of the person concerned.” 

Principle 3 – Maximum reservation of capacity 

“1. The legislative framework should, so far as possible, recognise that different 
degrees of incapacity may exist and that incapacity may vary from time to time. 
Accordingly, a measure of protection should not result automatically in a complete 
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removal of legal capacity. However, a restriction of legal capacity should be possible 
where it is shown to be necessary for the protection of the person concerned. 

2. In particular, a measure of protection should not automatically deprive the person 
concerned of the right to vote, or to make a will, or to consent or refuse consent to any 
intervention in the health field, or to make other decisions of a personal character at 
any time when his or her capacity permits him or her to do so. ...” 

Principle 6 – Proportionality 

“1. Where a measure of protection is necessary it should be proportionate to the 
degree of capacity of the person concerned and tailored to the individual 
circumstances and needs of the person concerned. 

2. The measure of protection should interfere with the legal capacity, rights and 
freedoms of the person concerned to the minimum extent which is consistent with 
achieving the purpose of the intervention. ...” 

Principle 13 – Right to be heard in person 

“The person concerned should have the right to be heard in person in any 
proceedings which could affect his or her legal capacity.” 

Principle 14 – Duration review and appeal 

“1. Measures of protection should, whenever possible and appropriate, be of limited 
duration. Consideration should be given to the institution of periodical reviews. ... 

3. There should be adequate rights of appeal.” 

66.  The United Nations Convention on the Rights of Persons with 
Disabilities (the “CRPD”), which Russia signed on 24 September 2008 (but 
has not yet ratified), provides in Article 12 (3) that “persons with disabilities 
enjoy legal capacity on an equal basis with others in all aspects of life”. 
Article 12 (4) stipulates: 

“States Parties shall ensure that all measures that relate to the exercise of legal 
capacity provide for appropriate and effective safeguards to prevent abuse in 
accordance with international human rights law. Such safeguards shall ensure that 
measures relating to the exercise of legal capacity ... are proportional and tailored to 
the person’s circumstances, apply for the shortest time possible and are subject to 
regular review by a competent, independent and impartial authority or judicial body. 
The safeguards shall be proportional to the degree to which such measures affect the 
person’s rights and interests. ...” 

Article 23 (a) of the CRPD establishes that “the right of all persons with 
disabilities who are of marriageable age to marry and to found a family on 
the basis of free and full consent of the intending spouses is recognised.” 

F.  Comparative law 

67.  A comparative law research concerning the law of persons with 
mental disabilities to marry and covering 25 member States of the Council 
of Europe demonstrated that in approximately one half (13/25) of the States 
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an incapacitation decision automatically leads to the loss of the right to 
marry. In approximately one third (9/25) of them a guardian’s consent to the 
conclusion of marriage of an incapacitated person is needed. An express ban 
on the right to marry for mentally disabled persons is in place in six of the 
25 member States. The language and procedures used to verify the legal 
consequences of the mental insufficiency in the marital sphere vary 
considerably from one member State to another. 

THE LAW 

I.  ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

68.  The applicant complained about his inability to have his legal 
incapacity reviewed. The Court will examine this complaint under Article 8, 
which reads as follows: 

“1.  Everyone has the right to respect for his private and family life, his home and 
his correspondence. 

2.  There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others.” 

A.  The parties’ submissions 

1.  The Government 
69.  The Government started by summarising provisions of the Russian 

legislation on legal capacity. They admitted that deprivation of legal 
capacity would constitute an interference with the private life of the person 
concerned. However, in the applicant’s case it had been necessary in view 
of his diagnosis – schizophrenia, twice confirmed by doctors at the Serbskiy 
Institute in Moscow and the Omsk Regional Psychiatric Hospital, in 1999 
and 2000 respectively. In particular, the psychiatric examination report 
prepared in 2000 concluded that the applicant was incapable of 
understanding the meaning of his actions and unable to control them. The 
incapacitation decision had thus been taken in order to protect the interests 
of other people, as well as his own interests. Such a limitation of his rights 
was provided for by Article 29 of the Civil Code and had therefore been 
“lawful”. The decision to deprive him of legal capacity had been taken in 
the applicant’s absence because he was in a psychiatric hospital at that time 
and his appearance before the court could therefore have been prejudicial to 
his health. The option of taking a decision without seeing the person 
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concerned was provided for under Article 261 of the Code of Civil 
Procedure. The case had been heard by courts at two levels of jurisdiction, 
which had both concluded that the applicant’s illness warranted the 
deprivation of his legal capacity. 

70.  The Government further indicated that the applicant’s father had 
ceased to be his guardian on 10 December 2002, when the Public Health 
Authority approved the decision of the Guardianship Council. Between 
10 and 20 December 2002 the applicant had no guardian. 

2.  The applicant 
71.  The applicant argued that the decision of 26 February 2002 had been 

procedurally flawed. The judge conducted the hearing in the applicant’s 
absence without giving any explanation as to why the latter’s mental health 
prevented him from attending the hearing. The applicant acknowledged that 
he had suffered from some psychiatric problems, but there had been no 
indication that the applicant was aggressive or incapable of understanding 
the proceedings. It was therefore important for the judge responsible for 
deciding whether to restore the applicant’s legal capacity to form a personal 
opinion about his mental capacity. 

72.  During the 2002 proceedings the applicant’s representatives had 
requested that the District Court commission an independent medical body 
(a panel of experts from the Independent Psychiatric Association of Russia) 
to assess his mental capacity. This application was dismissed because in the 
court’s view the law did not allow private entities to perform such 
assessments. However, Section 41 of the State Forensic Expert Activities 
Act explicitly stated the contrary. Moreover, Article 75 of the old CCP had 
provided for expert assessments to be performed by experts from the 
relevant institutions or by other specialists appointed by the court. 

73.  The applicant also stressed that, having rejected the request to 
commission an independent panel of experts, the District Court had not 
made arrangements for any other expert assessment of his mental capacity. 
The only State expert psychiatric institution in the Omsk Region was the 
Omsk Regional Psychiatric Hospital whose actions the applicant had 
challenged in the proceedings in question, and which had previously sought 
the incapacity in 2000 by applying to the prosecutor’s office. It would have 
been contrary to the principle of equality of arms to appoint experts from 
the respondent hospital to assess the applicant’s mental capacity. 

74.  The applicant also complained that after the transferral of the 
guardianship on 20 December 2002 to the Omsk Regional Psychiatric 
Hospital he had lost any possibility to have his legal capacity reviewed. 

75.  As to the substance of the domestic decisions, the applicant recalled 
that he had been entirely deprived of his legal capacity in accordance with 
Article 29 of the Civil Code, that is to say on the sole basis that he suffered 
from a mental disorder. In 2002 the judge had simply reiterated the 
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conclusion of the 2000 expert report and of the incapacity judgment, 
without establishing the actual mental capacity of the applicant at the time 
of the hearing. Thus, in the court’s view, the mere diagnosis of a mental 
disability had been enough to strip the applicant of all his fundamental 
rights. The judge had not examined the applicant’s actual capacity in any 
meaningful way in order to establish whether his mental health still 
prevented him from understanding the meaning of his actions and from 
controlling them. In any event, the existing legislative framework had not 
left the judge any other choice than to declare the person concerned fully 
incapacitated. The Russian Civil Code distinguished between full capacity 
and full incapacity, but did not provide for any borderline situation, except 
for drug or alcohol addicts. 

B.  The Court’s assessment 

76.  The Court notes that the applicant’s complaint is two-fold. First, he 
complained that his Article 8 rights had been breached in the 2002 
proceedings seeking the restoration of his legal capacity. Second, he 
complained that after 20 December 2002 he had no possibility to have his 
legal incapacity reviewed. The Court will start its analysis by addressing the 
first limb of the applicant’s complaint. 

1.  The applicant’s attempts to recover his legal capacity until 
20 December 2002 

77.  The Court recalls that deprivation of legal capacity may amount to 
an interference with the private life of the person concerned (see Matter v. 
Slovakia, no. 31534/96, § 68, 5 July 1999, and Shtukaturov v. Russia, 
no. 44009/05, § 83, ECHR 2008). The Government in the present case did 
not contest that the applicant’s incapacitation had amounted to such an 
interference, and the Court does not see any reason to hold otherwise, 
especially in view of various serious limitations to the applicant’s personal 
autonomy which that measure entailed. 

78.  Under the six-month rule in Article 35 of the Convention the Court 
is precluded from examining the original incapacitation proceedings of 
2000. That being said, the Court may examine the applicant’s situation 
under Article 8 of the Convention insofar as his attempts to have his 
capacity restored in 2002 are concerned (see the admissibility decision of 
6 January 2011 in the present case). 

79.  An issue arises as to whether the applicant’s inability to obtain the 
review of his status must be examined in terms of the interference by the 
State with his Article 8 rights or rather in view of the positive obligations of 
the State under that provision. The Court recalls in this respect that whether 
the case is analysed in terms of a positive duty on the State to take 
reasonable and appropriate measures to secure the applicant’s rights under 
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paragraph 1 of Article 8 or in terms of an interference by a public authority 
to be justified in accordance with paragraph 2, the applicable principles are 
broadly similar. In both contexts regard must be had to the fair balance that 
has to be struck between the competing interests of the individual and of the 
community as a whole (see Oluić v. Croatia, no. 61260/08, § 46, 20 May 
2010, with further references). This approach is fully applicable in the case 
at hand: the Court will examine whether a fair balance was struck between 
his Article 8 rights and any other legitimate interest, private or public, which 
may have been at stake in the 2002 proceedings. 

80.  The Court accepts that depriving someone of his legal capacity and 
maintaining that status may pursue a number of legitimate aims, such as to 
protect the interests of the person affected by the measure. In deciding 
whether legal capacity may be restored, and to what extent, the national 
authorities have a certain margin of appreciation. It is in the first place for 
the national courts to evaluate the evidence before them; the Court’s task is 
to review under the Convention the decisions of those authorities (see, 
mutatis mutandis, Winterwerp v. the Netherlands, 24 October 1979, § 40, 
Series A no. 33; Luberti v. Italy, 23 February 1984, Series A no. 75, § 27; 
and Shtukaturov v. Russia, cited above, § 67). 

81.  That being said, the extent of the State’s margin of appreciation in 
this context depends on two major factors. First, where the measure under 
examination has such a drastic effect on the applicant’s personal autonomy 
as in the present case (compare X. and Y. v. Croatia, no. 5193/09, § 102, 
3 November 2011), the Court is prepared to subject the reasoning of the 
domestic authorities to a somewhat stricter scrutiny. Second, the Court will 
pay special attention to the quality of the domestic procedure (see 
Shtukaturov v. Russia, cited above, § 91). Whilst Article 8 of the 
Convention contains no explicit procedural requirements, the decision-
making process involved in measures of interference must be fair and such 
as to ensure due respect of the interests safeguarded by Article 8 (see 
Görgülü v. Germany, no. 74969/01, § 52, 26 February 2004). 

(a)  Procedural aspects 

82.  As to the procedural aspect of the domestic decisions, the Court first 
of all observes that on 26 February 2002 the domestic court refused to 
restore the applicant’s legal capacity. The court made this decision without 
seeing or hearing him (see paragraph 16 above). The Court recalls that in 
such cases the individual concerned is not only an interested party but also 
the main object of the court’s examination (see X. and Y., cited above, § 83, 
with further references; see also mutatis mutandis, Winterwerp, cited above, 
§ 74). There are possible exceptions from the rule of personal presence (see, 
as an example, Berková v. Slovakia, no. 67149/01, §§ 138 et seq., 24 March 
2009); however, departure from this rule is possible only where the 
domestic court carefully examined this issue. In the present case, however, 
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the District Court merely stated that the applicant’s personal presence would 
be “prejudicial to his health”, and there is no evidence that the court ever 
sought a doctor’s opinion on that particular question, namely what effect 
appearing in court might have had on the applicant. The Court is not aware 
of any other obstacles to the applicant’s personal appearance in court. The 
Court considers that a simple assumption that a person suffering from 
schizophrenia must be excluded from the proceedings is not sufficient. 

83.  The second aspect of the domestic proceedings of concern to the 
Court is the refusal of the domestic court to commission a new psychiatric 
examination of the applicant (see paragraphs 14 and 16 above). The Court 
recalls its findings in Stanev v. Bulgaria [GC] (no. 36760/06, § 241), ECHR 
2012) where it held, in the context of the right of access to court under 
Article 6 § 1, that “the right to ask a court to review a declaration of 
incapacity is one of the most important rights for the person concerned”. 

84.  The Court observes that in February 2002 more than a year and a 
half had elapsed since the original incapacitation decision had been taken in 
June 2000 (see paragraph 10 above). Nothing in the case file indicates that 
the applicant’s condition was irreversible, or that the time elapsed since his 
incapacitation was too short for the question to be examined again. The 
Court concludes that in these circumstances the applicant was entitled to a 
full review of his status, which, as a matter of principle, should have 
included some sort of fresh expert assessment of his condition. 

85.  The applicant asked for a fresh examination of his mental condition 
and asked the court to entrust it to a non-State medical institution. However, 
the court refused on the sole ground that it was prohibited by law. The Court 
is not aware of any norm in Russian law that would prohibit a court from 
seeking an expert opinion from a clinic or a doctor not belonging to the 
State system of public health institutions. The Government did not refer to 
any such norm either. The fact that there is a State-run system of forensic 
institutions (see the domestic court’s reasoning in paragraph 16 above) does 
not mean that they have a monopoly on providing expert opinions to the 
courts. On the contrary, Russian law at the time explicitly permitted 
examinations by experts not belonging to the State forensic institutions (see 
paragraph 61 above). The domestic court’s decision in this respect appears 
to have no basis in the domestic law. 

86.  Further, the Court does not see what prevented the domestic court 
from seeking a fresh expert opinion from experts not directly affiliated with 
the Omsk Regional Psychiatric Hospital. The Court observes that one of the 
reasons for the applicant’s many hospitalisations in the Omsk Regional 
Psychiatric Hospital were his numerous complaints about the doctors of that 
institution. His incapacitation was also based on the opinion of the doctors 
from that hospital. Nevertheless, when the applicant sought to restore his 
legal capacity (see paragraphs 12 et seq. above), the District Court entrusted 
his examination to the same hospital.  In such circumstances the applicant’s 
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demand was not frivolous: first, he refused to submit himself for an 
examination in the Omsk Regional Hospital, and then he asked for an 
examination by the doctors from the Independent Psychiatric Association of 
Russia (see paragraph 15 above). 

87.  The Court reiterates that where the opinion of an expert is likely to 
play a decisive role in the proceedings, as in the case at hand, the expert’s 
neutrality becomes an important requirement which should be given due 
consideration. Lack of neutrality may result in a violation of the equality of 
arms guarantee under Article 6 of the Convention (see, mutatis mutandis, 
Sara Lind Eggertsdóttir v. Iceland, no. 31930/04, § 47, 5 July 2007, with 
further references). In the Court’s opinion an expert’s neutrality is equally 
important in the context of incapacitation proceedings, where the person’s 
most basic rights under Article 8 are at stake. 

88.  The Court notes that the applicant never categorically refused to 
submit himself to an examination, and that he doubted the neutrality of the 
doctors from the Omsk Regional Psychiatric Hospital. Without taking a 
position as to whether his doubts were well-founded, the Court considers 
that in such circumstances it was the District Court’s duty to make 
arrangements for a fresh examination of the applicant by an independent 
psychiatric institution ‒ not necessarily private, but lacking direct affiliation 
to the Omsk Regional Psychiatric Hospital. The Government have not 
referred to any serious considerations that might have prevented the court 
from seeking such an examination. 

89.  The Court recalls that according to the judgment of 26 February 
2002 the applicant continued to suffer from a mental disorder which had 
warranted his incapacitation in 2000. However, in a situation where the 
court did not see the person concerned personally and did not obtain a fresh 
assessment of his mental condition, such a conclusion cannot be regarded as 
reliable. 

(b)  Substantive aspects 

90.  As to the substance of the domestic decisions, the Court observes 
that the judgment of 26 February 2002 relied on the medical report prepared 
in 2000. The Court does not cast doubt on the findings of that report, in 
particular that in 2000 the applicant suffered from schizophrenia. However, 
the Court recalls that in the Shtukaturov case, cited above, § 94, it held that 
“the existence of a mental disorder, even a serious one, cannot be the sole 
reason to justify full incapacitation. By analogy with cases concerning 
deprivation of liberty, in order to justify full incapacitation the mental 
disorder must be “of a kind or degree” warranting such a measure”. In 
Shtukaturov the Court found that in the domestic proceedings the issue of 
“the kind and degree” of the applicant’s mental illness remained unresolved. 

91.  In the present case the Court faces essentially the same situation as 
in Shtukaturov. On the one hand, it is clear that the applicant suffered from a 
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serious and persistent mental disorder: he had delusory ideas, was a 
vexatious litigant, etc. On the other hand, the Serbskiy Institute report of 
1999 did not refer to any particular incident of violent, self-destructive or 
otherwise grossly irresponsible behaviour on the part of the applicant since 
1996, and did not allege that the applicant was completely unable to take 
care of himself (see paragraph 8 above). 

92.  The Court is ready to admit that some measure of protection in 
respect of the applicant might have been advisable. However, the Russian 
Civil Code did not provide for any intermediate form of limitation of legal 
capacity for mentally ill persons ‒ this existed only in respect of drug or 
alcohol addicts (ibid., § 95). Therefore, the domestic court in the present 
case, as in Shtukaturov, had no other choice than to apply and maintain full 
incapacity – the most stringent measure which meant total loss of autonomy 
in nearly all areas of life. That measure was, in the opinion of the Court and 
in the light of materials of the case, disproportionate to the legitimate aim 
pursued. 

(c)  Conclusion 

93.  In sum, the confirmation of the applicant’s incapacity status in 2002 
based on the report of 2000 was not justified for at least two reasons: first, 
because no fresh assessment of the applicant’s mental condition was made 
(either by the doctors, or by the court itself) and the applicant was not 
personally present in court, and, second, because it is doubtful whether the 
applicant’s mental condition, as described in the report of 2000, required 
full incapacitation. Therefore, there was a breach of Article 8 of the 
Convention on that account. 

2.  The applicant’s inability to restore his legal capacity after 
20 December 2002 

94.  The Court will now turn to the applicant’s situation after 
20 December 2002, when the guardianship was transferred to the Omsk 
Regional Psychiatric Hospital (see paragraph 31 above). The Court recalls 
that before that date the applicant’s guardian (his father) supported the 
applicant’s attempts to restore legal capacity. Afterwards, the situation 
changed when the guardianship was transferred to the hospital 
administration. It is clear from the materials of the case that the hospital 
sought the applicant’s confinement and was opposed to his attempts to 
recover his legal capacity. Thus, from 20 December 2002 onwards, the 
applicant had no opportunity of challenging his status. 

95.  Subsequently, the applicant’s father tried to reinstate himself as the 
applicant’s guardian (see paragraph 38 above). If successful, he would have 
been able to challenge the applicant’s status again. However, the attempt 
failed with the judgment of 16 July 2003 by the Kuybyshevskiy District 
Court, which appears to have been the final decision on that matter. From 
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that date onwards the applicant was fully dependant on the psychiatric 
hospital. 

96.  The Court recalls its findings in the Shtukaturov case, cited above, 
§ 90, where it criticised the Russian law on incapacitation in the following 
terms: 

“ [T]he Court notes that the interference with the applicant’s private life was very 
serious. As a result of his incapacitation the applicant became fully dependant on his 
official guardian in almost all areas of life. Furthermore, “full incapacitation” was 
applied for an indefinite period and could not, as the applicant’s case shows, be 
challenged otherwise than through the guardian, who opposed any attempts to 
discontinue the measure ...” 

In the present case the situation was identical: the applicant could only 
challenge his status through the guardian, who opposed any attempts to 
discontinue the measure. That situation continued at least until 10 October 
2003, when the applicant’s daughter was appointed as his guardian (see 
paragraph 40 above). It is unclear whether she wished to restore the 
applicant’s status: the Court does not have sufficient information about the 
proceedings allegedly initiated in 2006 by the applicant’s relatives (see 
paragraph 42 above). Be that as it may, it is clear that at least during the 
time when the role of the applicant’s guardian was assumed by the 
psychiatric hospital the applicant was unable to institute any legal 
proceedings to challenge his status. 

97.  The Court reiterates that in the vast majority of cases where the 
ability of a person to reason and to act rationally is affected by a mental 
illness, his situation is subject to change. This is why the Principles 
concerning the legal protection of incapable adults of 1999 (see 
paragraph 65 above, Principle 14), recommend a periodical re-assessment of 
the condition of such persons. A similar requirement follows from Article 
12 (4) of the CPRD (see paragraph 66 above). In Stanev, cited above, the 
Court observed that “there is now a trend at European level towards 
granting legally incapacitated persons direct access to the courts to seek 
restoration of their capacity” (§ 243). In Russia at the time the law neither 
provided for an automatic review nor for a direct access to the court for an 
incapacitated person, so the latter was fully dependant on his guardian in 
this respect (see, mutatis mutandis, Salontaji-Drobnjak v. Serbia, 
no. 36500/05, § 134, 13 October 2009). Where, as in the present case, the 
guardian opposed the review of the status of his ward, the latter had no 
effective legal remedy to challenge the status. Having regard to what was at 
stake for the applicant, the Court concludes that his inability for a 
considerable period of time to assert his rights under Article 8 was 
incompatible with the requirements of that provision of the Convention. 
Consequently, there was a violation of Article 8 of the Convention. 
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II.  ALLEGED VIOLATION OF ARTICLE 5 OF THE 
CONVENTION 

98.  The applicant complained that his confinement in a psychiatric 
hospital in 2002-2003 was contrary to Article 5 §§ 1 (e) and 4 of the 
Convention, which read as follows: 

“1.  Everyone has the right to liberty and security of person. No one shall be 
deprived of his liberty save in the following cases and in accordance with a procedure 
prescribed by law: 

(e)  the lawful detention of persons ... of unsound mind ...; 

4.  Everyone who is deprived of his liberty by arrest or detention shall be entitled to 
take proceedings by which the lawfulness of his detention shall be decided speedily 
by a court and his release ordered if the detention is not lawful.” 

A.  The parties’ submissions 

1.  The Government 
99.  The Government claimed that the applicant’s rights under Article 5 

of the Convention had not been violated. As to the placement of the 
applicant in a psychiatric hospital in December 2002, the Government 
indicated that he had been taken there at the request of the district 
psychiatrist. Upon his arrival at the hospital the applicant had been 
immediately examined by a doctor on duty. In the ensuing forty-eight hours 
he had been examined by a panel of three psychiatrists. Following that 
examination the hospital had sent a hospitalisation request to the court. 
Consequently, his confinement had been requested and authorised in 
accordance with the domestic procedural rules established in the Psychiatric 
Care Act of 1992. 

100.  Subsequently, his further hospitalisation had been ordered in 
connection with the state of his health. The applicant’s mental illness had 
been diagnosed on many occasions. Thus, according to the letter of the 
Ministry of Public Health and Social Development, the applicant suffered 
from severe schizophrenia. He had thus been incapable of understanding his 
actions or controlling them. Occasionally he had been in remission, but 
without any stable improvement in his health. Towards the end of 2002 the 
applicant had suffered yet another deterioration of his mental condition. He 
had stopped taking his medicine and visiting the district psychiatrist 
regularly. As a result, without proper medical supervision and treatment, 
there had been a risk of further deterioration of his health. In such 
circumstances the doctors, in accordance with the Psychiatric Care Act of 
1992, had ordered the applicant’s confinement against his will. 

101.  As to the legal remedies in force at the material time, the 
Government submitted that the applicant’s father had been stripped of his 
guardianship in accordance with the law. The applicant’s further 
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hospitalisation had been requested by the hospital, which, from 
20 December 2002, had been appointed to act as his guardian. The 
proceedings concerning the applicant’s confinement had been terminated 
because, after the appointment of the hospital as his guardian, his 
confinement had become, in domestic law, voluntary. The first-instance 
court had examined the case on the merits because the judge had not been 
informed by the parties of the decision of the Guardianship Council 
stripping the applicant’s father of his guardianship. Under the domestic law, 
the applicant had been able to act, including before the courts, albeit only 
through his guardian. 

2.  The applicant 
102.  The applicant maintained that he had been admitted to the mental 

hospital against his own and his guardian’s will. His psychiatric 
confinement in 2002 had probably been formally lawful, but his disorder 
had not been of a kind or degree warranting the confinement. It appears 
from the hospitalisation order that the psychiatrist had decided to confine 
the applicant in order to prevent him from lodging complaints. The 
Government had provided no explanation as to why the applicant’s 
“reformist” behaviour indicated any real threat of further worsening of his 
state, if left without the prescribed treatment. The hospital’s psychiatric 
report had never considered less restrictive measures such as out-patient 
treatment. The applicant had been detained in the mental hospital for a year, 
and upon his discharge his mental health remained the same as at the time of 
his admission. 

103.  The applicant noted that from 11 December 2002 his confinement 
had been authorised by the provisional detention order. However, in its 
decision of 5 March 2009 the Constitutional Court of the Russian 
Federation had held that a provisional detention order was not a judicial 
decision required in constitutional terms (see paragraph 57 above). 
Furthermore, in the present case the court had issued the order without 
hearing the applicant or his representative. Lastly, under Russian law its 
validity had been limited to five days, whereas the applicant had been 
detained pursuant to that provisional order at least until 20 December 2002, 
when his further confinement had been authorised by the Guardianship 
Council. 

104.  As regards the applicant’s detention from 20 December 2002 
onwards, the applicant noted that, formally speaking, his hospitalisation had 
become voluntary: the consent of the hospital – his new guardian and at the 
same time the detaining authority – had been considered sufficient under the 
domestic law for his indefinite detention without court order. In other 
words, he was detained on the basis of an administrative decision which was 
issued without the applicant being heard, and his objection to the hospital 
placement had been ignored. In the applicant’s opinion, such consent was 
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no substitute for a judicial decision. His subsequent detention was therefore 
arbitrary. 

105.  The applicant further submitted that, under Russian law, the courts 
were required to verify every six months whether the patient’s non-
voluntary confinement continues to be necessary (see paragraph 58 above). 
It was not evident from the Government’s submissions and from the 
documents appended thereto that the applicant had been regularly examined 
by a panel of psychiatrists in order to decide on the need for his continued 
confinement, and thus that the procedure prescribed by domestic law had 
been followed in this regard. 

106.  The applicant noted that the only way he could have applied for 
release from the hospital was through his guardian. However, since the 
detaining authority had become the applicant’s guardian by virtue of law, it 
obtained unrestricted discretion to decide on the continuation of his 
detention. Thus, judicial review provided by Section 47 of the Psychiatric 
Care Act could not have been regarded as an effective remedy. 

B.  The Court’s assessment 

1.  Compliance with Article 5 § 1 

107.  Insofar as the applicant’s complaint under Article 5 § 1 of the 
Convention is concerned, his confinement in the mental hospital can be 
divided into two periods: between 9 and 20 December 2002, and after 
20 December 2002, when the hospital became his guardian. 

108.  At the outset, the Court notes that it is not disputed by the parties 
that the applicant’s confinement in the mental hospital constituted 
“deprivation of liberty” within the meaning of Article 5. The Government 
also conceded that the applicant had been confined against his will, even 
though subsequently the newly appointed guardian had approved that 
measure. 

(a)  General principles 

109.  The Court reiterates that in order to comply with Article 5 § 1, the 
detention in issue must comply with two major requirements. First of all, it 
must be “lawful” in domestic terms, including the observance of a 
procedure prescribed by law; in this respect the Convention refers back 
essentially to national law and lays down the obligation to conform to the 
substantive and procedural rules thereof. Secondly, the Court’s case-law 
under Article 5 requires that any deprivation of liberty should be consistent 
with the purpose of Article 5, namely to protect individuals from 
arbitrariness (see Creangă v. Romania [GC], no. 29226/03, § 84, 23 
February 2012; Herczegfalvy v. Austria, 24 September 1992, § 63, Series A 
no. 244; see also Venios v. Greece, no. 33055/08, §§ 48, 5 July 2011, and 
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Karamanof v. Greece, no. 46372/09, §§ 40 et seq., 26 July 2011). That 
means that it does not suffice that the deprivation of liberty is in conformity 
with national law; it must also be necessary in the circumstances (see Witold 
Litwa v. Poland, no. 26629/95, § 78, ECHR 2000-III). 

110.  As to the second of the above conditions, an individual cannot be 
deprived of his liberty as being of “unsound mind” unless the following 
three minimum conditions are satisfied: firstly, he must reliably be shown to 
be of unsound mind; secondly, the mental disorder must be of a kind or 
degree warranting compulsory confinement (i.e. where the person needs 
therapy, medication or other clinical treatment to cure or alleviate his 
condition, or where he needs control and supervision to prevent him, for 
example, causing harm to himself or other persons - see Hutchison Reid v. 
the United Kingdom, no. 50272/99, § 52, ECHR 2003-IV); thirdly, the 
validity of continued confinement depends upon the persistence of such a 
disorder (see Winterwerp, cited above, § 39; Shtukaturov, cited above, 
§ 114; and Varbanov v. Bulgaria, no. 31365/96, § 45, ECHR 2000-X). 

(b)  The period between 9 and 20 December 2002 

111.  The Court will first examine whether the applicant’s detention 
between 9 and 20 December 2004 was lawful under domestic law. The 
Court observes that the parties involved in the proceedings at that moment 
seemed to be uncertain about the legal framework in which they 
operated. Thus, the Guardianship Council decided to strip the father of his 
status as guardian on 6 December 2002. It is difficult to say whether that 
decision became effective in its own right, or only upon further 
confirmation by the Public Health Authority (which was obtained on 
10 December 2002). Be that as it may, during that period the hospital and 
the court acted as if the father was still the applicant’s guardian and, 
therefore, as if the confinement in the mental hospital was “non-voluntary”. 

112.  In this assumption, the provisions of Sections 32 et seq. of the 
Psychiatric Care Act of 1992 (see paragraphs 55 and 56 above) concerning 
non-voluntary confinement must have applied. According to the Act, the 
authorities may place a person in the “preliminary confinement” for eight 
days in order to decide whether his further confinement is necessary. Thus, 
the hospital has forty-eight hours to examine the patient (Section 32 (1) of 
the Act), and then twenty-four hours to submit a hospitalisation request to a 
competent judicial authority (Section 32 (2) of the Act), which, in turn, has 
five days to decide on that request (Section 34 (1) of the Act). 

113.  The Court notes that in 2009 the Constitutional Court examined the 
compatibility of those provisions with Article 22 of the Constitution (see 
paragraph 57 above). While the Psychiatric Care Act was not declared 
unconstitutional, the Ruling can reasonably be construed as requiring that a 
person confined in a psychiatric hospital obtain full judicial review of his 
situation not within eight days, as provided by the Act, but within forty-
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eight hours – the maximum period of detention without a court order 
provided for by the Constitution. The Court observes, however, that the 
Ruling of the Constitutional Court was formulated in indecisive terms, and 
the validity of the Act was finally confirmed. In any event, nothing suggests 
that the 2009 Ruling should have had a retroactive effect and apply to the 
applicant’s situation. The Court concludes, therefore, that the “lawfulness” 
of the applicant’s confinement in 2002 must be established in terms of the 
provisions of the Psychiatric Care Act, as it could have reasonably be 
interpreted at the time of the events. 

114.  The applicant’s initial admission to the Omsk Regional Psychiatric 
Hospital was ordered by a district psychiatrist on 4 December 2002 (see 
paragraph 21 above). It appears that at that stage the requirements of the law 
were respected: the applicant was suffering from a mental disorder and there 
was a decision of a psychiatrist to conduct his further examination in the 
hospital (see paragraph 53 above). After the applicant’s placement in the 
hospital on 9 December 2002, the hospital, under Section 32 of the Act, had 
forty-eight hours to conduct a further assessment of the applicant’s mental 
health and twenty-four hours to seek a hospitalisation order from the court 
(see paragraph 55 above). Although the panel examined the applicant on the 
same day, which was within the time-limits, the request for further detention 
was received by the court only on 11 December 2002, that is more than 
twenty-four hours. The court then had five days under the Act to examine 
the request and authorise further detention or order the applicant’s release 
(see paragraph 56 above). That time-limit was not observed either – the first 
hearing on was held on 17 December 2002, and at the end of that hearing 
the judge, without taking any decision on the substance of the case, 
adjourned the hearing until 24 December 2002, although the Act did not 
provide for such a possibility (see Rakevich v. Russia, no. 58973/00, § 35, 
28 October 2003). The Court concludes that the applicant’s detention during 
this first period was not authorised in accordance with the procedure 
prescribed by the Psychiatric Care Act. 

(c)  The period after 20 December 2002 

115.  On 20 December 2002 the hospital, which had earlier requested the 
applicant’s confinement, became the applicant’s guardian by virtue of the 
decision of the Guardianship Council and in accordance with Article 35 (4) 
of the Civil Code. According to Section 28 of the Psychiatric Care Act, if 
the guardian consented to the hospitalisation it was deemed “voluntary”, 
regardless of the actual wishes of the ward, and no court authorisation for 
the hospitalisation was required (see paragraph 53 above). The court 
proceedings concerning the applicant’s confinement were consequently 
terminated. 

116.  The applicant’s situation during the second period closely 
resembles the one examined by the Court in the Shtukaturov case (cited 
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above, § 21). The Court reiterates that confinement in a psychiatric hospital 
does not necessarily become “voluntary” in Convention terms because the 
consent of the guardian was obtained. Although it is sometimes difficult to 
discern the genuine will of a mentally ill person (see, for example, Storck v. 
Germany, no. 61603/00, § 74, ECHR 2005-V), the Court is confident that in 
the present case the applicant did not agree to the hospitalisation. This is 
clearly demonstrated by the fact that his confinement was originally 
regarded as non-voluntary by all the parties involved. Despite that, from 
20 December 2002 it became possible to keep him confined without a court 
order. As a result, the applicant was unable to enjoy the safeguards 
associated with the judicial process. This factor alone is sufficient, in the 
Court’s view, to conclude that the applicant’s detention was incompatible 
with Article 5 § 1 of the Convention. 

117.  Moreover, the guardian was the same medical institution which had 
initiated the hospitalisation, which was responsible for the patient’s further 
treatment and which had previously been attacked in court proceedings by 
the applicant. In other words, the impartiality of the newly appointed 
guardian vis-à-vis the applicant were open to doubt. 

118.  Finally, in the absence of a judicial decision on the substance of the 
applicant’s situation, it is difficult to say whether his confinement was 
justified in the light of the criteria set out in the Winterwerp case, cited 
above, § 39. Having examined the reports prepared by the district 
psychiatrist on 4 December 2002 and by the panel of three doctors inform 
the Omsk Regional Psychiatric Hospital on 9 December 2002, the Court 
notes that the applicant did indeed suffer from schizophrenia. However, 
those reports mostly referred to the history of the applicant’s illness and did 
not mention recent instances of aggressive or self-destructive behaviour. It 
appears that the major reason for the confinement in 2002 were his 
numerous complaints to various State bodies, in particular his complaints 
against his doctors, but those incidents were clearly not such as to warrant 
his confinement (cf. Stanev v. Bulgaria, cited above, § 157). 

119.  The Court reiterates that normally it would not review the opinion 
of a doctor whose impartiality and qualifications were not called into 
question and who had the benefit of direct contact with the patient. In the 
present case, however, the Court is prepared to take a critical view of the 
findings of the psychiatrists, mostly because (a) their conclusions were not 
submitted to judicial scrutiny at the domestic level, (b) their neutrality was 
open to doubt, and (c) their reports were not specific enough on points 
which are crucial for deciding whether compulsory hospitalisation was 
necessary. 
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(d)  Conclusion 

120.  The above elements are sufficient for the Court to conclude that the 
applicant’s hospitalisation between 9 December 2002 and 10 December 
2003 was contrary to Article 5 § 1 of the Convention. 

2.  Compliance with Article 5 § 4 of the Convention 
121.  The Court reiterates the principle established in § 39 of the 

Winterwerp judgment to the effect that the validity of a person’s continued 
confinement depends upon the persistence of mental illness of a kind or 
degree warranting compulsory confinement. The Psychiatric Care Act 
contains similar requirements, providing that the court should consider this 
issue every six months. However, its provisions concern only those who are 
confined to a hospital against their will. In domestic terms the applicant’s 
detention was “voluntary” (see paragraph 53 above). Therefore, while the 
hospital remained the applicant’s guardian, there was no possibility of 
automatic judicial review. In addition, the applicant himself, as an 
incapacitated person, was unable to seek release from the hospital. In a 
nearly identical situation the Court found that the inability of a patient of a 
psychiatric hospital to seek release from it otherwise than through his 
guardian, where there was no periodic judicial review of the lawfulness of 
his confinement, amounted to a violation of Article 5 § 4 of the Convention 
(see D.D. v. Lithuania, (no. 13469/06, §§ 164 et seq., 14 February 2012). 

122.  The Court concludes that in this situation the applicant was unable 
to “take proceedings by which the lawfulness of his detention [would] be 
decided ... by a court”. There was, therefore, a breach of Article 5 § 4 of the 
Convention on this account. 

III.  ALLEGED VIOLATION OF ARTICLES 12 OF THE CONVENTION 

123.  The applicant complained that he had not been able to register a 
marriage with his fiancée. He referred to Article 12 of the Convention (right 
to marry), which reads as follows: 

“Men and women of marriageable age have the right to marry and to found a family, 
according to the national laws governing the exercise of this right.” 

124.  The Court observes that the applicant’s inability to marry was one 
of many legal consequences of his incapacity status. The Court has already 
found that the maintenance of that status (the only measure of protection 
applicable under the Russian Civil Code to mentally ill persons) was in the 
circumstances disproportionate and violated Article 8 of the Convention 
(see paragraph 97 above). In other words, the applicant was unable to marry 
primarily because of the same two major factors analysed under Article 8, 
namely the deficiencies in the domestic decision-making process and the 
rigidity of the Russian law on incapacity. In view of its findings under 
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Article 8 of the Convention, the Court considers that there is no need for a 
separate examination under Article 12 of the Convention. 

IV.  ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION 

125.   The applicant also complained that he did not have effective 
remedies under Article 13 of the Convention in connection with his 
complaints under Articles 8 and 12, set out above. Article 13 reads as 
follows: 

“Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity.” 

126.  The Court notes that in analysing the proportionality of the measure 
complained of under Article 8 it took account of the fact that the applicant 
had been unable to challenge that measure independently from his guardian, 
and that the applicant had not obtained an effective review of his status even 
when his guardian had sought it. In these circumstances the Court does not 
consider it necessary to re-examine the issue of effective remedies under 
Article 13 of the Convention separately (see Shtukaturov, cited above, 
§§ 132-133). 

V.  APPLICATION OF ARTICLE 41 OF THE CONVENTION 

127.  Article 41 of the Convention provides: 
“If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party.” 

A.  Damage 

128.  The applicant claimed EUR 30,000 (thirty thousand euros) under 
the head of non-pecuniary damages. The Government disputed that figure as 
excessive and considered that the mere finding of a violation would 
constitute sufficient just satisfaction. The Court, taking into account the 
cumulative effect of the violations of the applicant’s rights, their duration, 
and the fact that the applicant, who suffered from a mental disorder, was in 
a particularly vulnerable situation, and ruling on an equitable basis, awards 
the applicant EUR 25,000 in respect of non-pecuniary damage. 

129.  If, at the moment of payment of the award, the applicant is legally 
incapacitated, the Government should ensure that the amount awarded is 
transferred to the guardian, on the applicant’s behalf and in his best interest. 
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B.  Costs and expenses 

130.  The applicant did not ask for reimbursement of costs and expenses 
incurred in connection with the proceedings. The Court therefore does not 
award anything under this head. 

C.  Default interest 

131.  The Court considers it appropriate that the default interest rate 
should be based on the marginal lending rate of the European Central Bank, 
to which should be added three percentage points. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1.  Holds that there has been a violation of Article 8 of the Convention on 
account of the maintenance of the applicant’s status as an incapacitated 
person and his inability to have it reviewed in 2002 and 2003; 

 
2.  Holds that there has been a violation of Article 5 § 1 of the Convention 

on account of the applicant’s hospitalisation in the psychiatric hospital in 
2002-2003; 

 
3.  Holds that there has been a violation of Article 5 § 4 of the Convention 

on account of the applicant’s inability to obtain a review of the 
lawfulness of his detention in the psychiatric hospital; 

 
4. Holds that it is not necessary to examine separately the applicant’s 

complaint under Article 12 of the Convention; 
 
5. Holds that it is not necessary to examine separately the applicant’s 

complaint under Article 13 of the Convention; 
 
6.  Holds 

(a)  that the respondent State is to pay the applicant, within three months 
from the date on which the judgment becomes final in accordance with 
Article 44 § 2 of the Convention, EUR 25,000 (twenty-five thousand 
euros) in respect of non-pecuniary damage, to be converted into the 
Russian Roubles at the rate applicable at the date of settlement, plus any 
tax that may be chargeable; 
(b)  that from the expiry of the above-mentioned three months until 
settlement simple interest shall be payable on the above amount at a rate 
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equal to the marginal lending rate of the European Central Bank during 
the default period plus three percentage points; 

 
7.  Dismisses the remainder of the applicant’s claim for just satisfaction. 

Done in English, and notified in writing on 22 January 2013, pursuant to 
Rule 77 §§ 2 and 3 of the Rules of Court. 

 Søren Nielsen Isabelle Berro-Lefèvre 
 Registrar President 


	Titelblatt_413DV05_DE
	Hintergrunddokumentation ToC DE
	06. Fakultativprotokoll zum Übereinkommen über die Rechte von Menschen mit Behinderungen
	08. dhlg_5th_report_en
	09. Richtlinie
	10. C-152_11
	11. C-312_11
	12. Klage C-335_11c_26920110910de
	13. Schlussantraege der Generalanwaeltin
	14. C-303_06
	15. C-13_05_A4
	16. case_of_sykora_v._the_czech_republic
	17. CASE OF BURES v. THE CZECH REPUBLIC
	18. CASE OF D.D. v Lithuania
	19. CASE OF STANEV v. BULGARIA
	20. com2008_0426de01
	1. KONTEXT DES VORSCHLAGS
	2. ANHÖRUNG VON INTERESSIERTEN KREISEN UND FOLGENABSCHÄTZUNG
	3. RECHTLICHE ASPEKTE
	4. AUSWIRKUNGEN AUF DEN HAUSHALT
	5. DETAILLIERTE ERLÄUTERUNG DER EINZELNEN BESTIMMUNGEN

	21. code_good_practice_de
	Artikel 1 - Einleitung
	Artikel 2 - Geltungsbereich des Verhaltenskodexes
	Artikel 3 - Arbeitsplatzbezogene Vorkehrungen
	Artikel 4 - Einstellung
	Artikel 5 - Laufbahnentwicklung
	Artikel 6 - Arbeitsumfeld
	Artikel 7 - Information und Sensibilisierung
	Artikel 8 - Überwachung

	22.
	23.
	24.
	25.
	26. Mitteilung der KOM
	1. HINTERGRUND
	2. PROBLEMSTELLUNG
	3. ERGEBNIS DER STUDIE: DIE HERAUSFORDERUNGEN
	3.1. Quantitatives Ziel: Reduzierung der Zahl der Vorfälle
	3.2. Qualitatives Ziel: Minimierung der Folgen eines Vorfalls
	3.2.1. Es fehlt ein einheitliches Verfahren für prompte Abhilfe
	3.2.2. Die Unterschiede zwischen Art und Umfang der Haftung von Luftfahrtunternehmen und von Flughäfen
	3.2.2.1. Beförderung von Ausrüstung im Flugzeug (Haftung der Luftfahrtunternehmen)
	3.2.2.2. Abfertigung der Ausrüstung am Flughafen (Haftung des Flughafens)

	3.2.3. Entschädigung: Höhe und Verfahren
	3.2.4. Die Definition von „Reisegepäck“ - Einbeziehung oder Ausschluss von Mobilitätshilfen


	4. DIE ANTWORT: VERORDNUNG NR. 1107/2006
	4.1. Quantitatives Ziel: Reduzierung der Zahl der Vorfälle
	4.2. Qualitatives Ziel: Minimierung der Folgen eines Vorfalls

	5. SCHLUSSFOLGERUNGEN

	27. S.1 und 9-15
	28. l_13420040430de00010113
	28a.
	1. HINTERGRUND DES VORSCHLAGS
	2. KONSULTATION INTERESSIERTER KREISE UND FOLGENABSCHÄTZUNG
	3. RECHTLICHE ASPEKTE DES VORSCHLAGS
	4. AUSWIRKUNGEN AUF DEN HAUSHALT
	5. WEITERE ANGABEN
	DAS EUROPÄISCHE PARLAMENT UND DER RAT DER EUROPÄISCHEN UNION –
	HABEN FOLGENDE RICHTLINIE ERLASSEN:
	Artikel 89 Bekanntmachungen

	29. EUR-Lex - 32004L0018 - DE
	29a.
	1. HINTERGRUND DES VORSCHLAGS
	2. KONSULTATION INTERESSIERTER KREISE UND FOLGENABSCHÄTZUNG
	3. RECHTLICHE ASPEKTE DES VORSCHLAGS
	4. AUSWIRKUNGEN AUF DEN HAUSHALT
	5. WEITERE ANGABEN
	TITEL I  ANWENDUNGSBEREICH, BEGRIFFSBESTIMMUNGEN UND ALLGEMEINE GRUNDSÄTZE
	KAPITEL I  Anwendungsbereich und Begriffsbestimmungen
	ABSCHNITT 1  GEGENSTAND UND BEGRIFFSBESTIMMUNGEN
	ABSCHNITT 2  SCHWELLENWERTE
	ABSCHNITT 3  AUSSCHLÜSSE
	ABSCHNITT 4  BESONDERE SACHVERHALTE
	KAPITEL II  Allgemeine Vorschriften
	TITEL II  VORSCHRIFTEN FÜR ÖFFENTLICHE AUFTRÄGE
	KAPITEL I  Verfahren
	KAPITEL II  Methoden und Instrumente für die elektronische Auftragsvergabe und für Sammelbeschaffungen
	KAPITEL III  Ablauf des Verfahrens
	ABSCHNITT 1  VORBEREITUNG
	ABSCHNITT 2  VERÖFFENTLICHUNG UND TRANSPARENZ
	ABSCHNITT 3  AUSWAHL DER TEILNEHMER UND AUFTRAGSVERGABE
	UNTERABSCHNITT 1  QUALITATIVE AUSWAHLKRITERIEN
	UNTERABSCHNITT 2  REDUZIERUNG DER ZAHL DER BEWERBER, DER ANGEBOTE UND LÖSUNGEN
	UNTERABSCHNITT 3  ZUSCHLAGSERTEILUNG
	KAPITEL IV  Auftragsausführung
	Titel III  Besondere Beschaffungsregelungen
	KAPITEL I  Soziale und andere besondere Dienstleistungen
	KAPITEL II  VORSCHRIFTEN FÜR WETTBEWERBE
	TITEL IV  GOVERNANCE
	TITEL V  BEFUGNISÜBERTRAGUNG, DURCHFÜHRUNGSBEFUGNISSE UND SCHLUSSBESTIMMUNGEN
	I. OBLIGATORISCHE ANGABEN
	II. ZU ERTEILENDE ZUSÄTZLICHE AUSKÜNFTE, WENN DIE BEKANNTMACHUNG ALS AUFRUF ZUM WETTBEWERB DIENT (ARTIKEL 46 ABSATZ 2)
	Teil I: Wirtschaftliche und finanzielle Leistungsfähigkeit
	Teil II: Technische Leistungsfähigkeit


	30. BUILD_FOR_ALL_MANAUAL_ENGL_A4
	31. EUR-Lex - 52008DC0804 - DE
	32. com2005_0425de01
	33. List of secondary legislation relevant to disability
	34. MX v HSE HC of Ireland
	CASE OF LASHIN v. RUSSIA (1)



