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1. General information and the scope of the directive
Directive 2012/13/EU of the European Parliament and of the Council of 22 May 2012 on the right to
information in criminal proceedings1 embraces the idea that suspects and accused persons have a right,
at least from a certain point of the criminal proceedings (e.g., in cases of arrest or detention), to know of
what and why they are suspected and what their rights are either at that moment or generally in the
proceedings. Therefore, the directive covers three important aspects of the right to information in
criminal proceedings, i.e.:
1. The right to be informed about one’s rights;
2. The right to be informed about one’s charges;
3. The right to access to the materials of the case.
Directive 2012/13/EU is based on Measure B in a roadmap for strengthening procedural rights of
suspected or accused persons in criminal proceedings of the 30 November 2009, adopted by the Council
of the EU which stated that ‘there is room for further action on the part of the European Union to ensure
full implementation and respect of Convention standards, and, where appropriate, to ensure consistent
application of the applicable standards and to raise existing standards.’2 Measure B in the roadmap states
that ‘[a] person that is suspected or accused of a crime should get information on his/her basic rights
orally or, where appropriate, in writing, e.g. by way of a Letter of Rights. Furthermore, that person should
also receive information promptly about the nature and cause of the accusation against him or her. A
person who has been charged should be entitled, at the appropriate time, to the information necessary
for the preparation of his or her defence, it being understood that this should not prejudice the due course
of the criminal proceedings.’ The very initial idea of the directive was to cover only cross-border cases,
which was nevertheless discarded by the Commission before drafting the directive based on an argument
that in practice it is often impossible to distinguish between domestic cases and cases with cross-border
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dimension.3 The directive is said to have undergone a long negotiation during which the Council
substantially improved the initial text of the directive proposed by the Commission towards more
extensive, protective, and precise rights.4 During the negotiations three main complexities arouse. First,
as the right to information is closely related to other defence rights like the right to a lawyer, presumption
of innocence etc., the directive had to in its own way predict the future as by the time of negotiations only
Measure A (the right to interpretation and translation) was formulated as a directive. Second, Measure B
unlike Measure A focused mainly on pre-trial stage of criminal proceedings, which rules differ considerably
among the Member States. And third, the right to information, which enhances the principle of equality
of arms often contradicts the objective of ensuring efficient conduct of criminal prosecution, a balance
that had to be carefully established in the directive.5 Luckily to all suspects and accused persons in Europe,
compromises were found in all of these aspects, and the directive composed of 14 articles was adopted.
On top of this, over half of the content of the directive consists of 45 recitals and two Annexes at the end.6
Transposition date of Directive 2012/13/EU was 3.5 years ago, on 2 June 2014. After transposition
deadline passes directives become directly applicable to the national law on a condition that the provision
of the directive is sufficiently precise and unconditional.7 In that case, if the national law is contrary to the
directive, it has to be set aside.8 This means that even if the Member State refuses to implement the
directive, the individuals can still invoke the rights incorporated to the directive. Unlike substantive law,
procedural rules can be applied to all proceedings pending at the time when they enter into force.9 In
addition, implementation of directives is subject to the monitoring of the Commission. Member States
not only have to report upon the way in which they have implemented directives, but the Member State
which fails to implement a directive can be brought before the ECJ by the Commission. When one analyses
if the national law meets the requirements of Directive 2012/13/EU, three aspects have to be taken into
consideration. When one analyses if the national law meets the requirements of the directive, three
aspects have to be taken into consideration. First, the Charter of Fundamental Rights of the European
Union (Charter)10 applies now to the subject matter covered by Directive 2012/13/EU. Second, Strasbourg
standards have to be taken into account, but Article 52 (3) of the Charter guides the EU to consider the
Strasbourg standards only as minimum ones. Therefore, when one reads the directive, she has to carefully
consider if the EU has harmonised or raised certain existing Strasbourg standard. In Strasbourg system
the right to information arises from Articles 5 and 6 of the European Convention on Human Rights (ECHR).
Third, the standards of the directive themselves are minimum ones and do not restrain the Member States
from guaranteeing higher protection to suspects and accused persons.
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According to Article 2 (1) of the directive ‘[the] Directive applies from the time persons are made aware
by the competent authorities of a Member State that they are suspected or accused of having committed
a criminal offence until the conclusion of the proceedings, which is understood to mean the final
determination of the question whether the suspect or accused person has committed the criminal
offence, including, where applicable, sentencing and the resolution of any appeal.’ Here the case law of
the European Court of Human Right (ECtHR) has to be taken into account according to which ‘charge’ in
the context of Article 6 has to be defined as the official notification of an individuals by the competent
authority that they have allegedly committed a criminal offence, a definition in line with the test whether
‘the situation of the [person] has been substantially affected’.11 Therefore, Article 6 of the ECHR comes
into play also when a person is questioned as a witness despite the fact that the authorities suspect her
of committing the crime.12 However, the directive does not apply to all offences as in Article 2 (2) there is
a minor offences exception, which states that for offences sanctioned by an authority other than a court
having jurisdiction in criminal matters, the directive applies only to the appellate proceedings before such
court. In any case, it has to be taken into consideration that all offences falling under Engel criteria should
be covered by the directive. Whether the directive applies only natural persons or also to legal persons is
unclear and therefore, up to the ECJ to decide.13

2. The right to be informed about one’s rights
The right to be informed about one’s charges is not verbatim provided in the ECHR, but it can be deduced
from the case law of the ECtHR. For the ECtHR the right to information is closely related to important
defence rights as the right to counsel, the right to remain silent and the right not to incriminate oneself,
which a person can meaningfully exercise only if she has been made aware of them.14 The right to be
provided with a written Letter of Rights, which the directive encompasses, is a new one and cannot be
found from the Strasbourg case law.15
Article 3 (1) of the directive obliges the Member States to ensure that suspects and accused persons are
promptly provided with information concerning at least the following rights:
1.
2.
3.
4.
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the right of access to a lawyer;
any entitlement to free legal advice and the conditions for obtaining such advice;
the right to be informed of the accusation;
the right to interpretation and translation;
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5. the right to remain silent.16
The term ‘promptly’ is rather vague, but here attention should be paid that it must be interpreted with
respect to the possibility for suspects or accused persons to effectively exercise their procedural rights.17
Here recital 19 specifies that ‘[i]n order to allow the practical and effective exercise of those rights, the
information should be provided promptly in the course of the proceedings and at the latest before the
first official interview of the suspect or accused person by the police or by another competent authority.’
Recital 20 states that after such notification, reiteration of information should not be required, ‘unless the
specific circumstances of the case or the specific rules laid down in national law so require’. In any case,
the information of such rights may be given either orally or in writing, in simple and accessible language,
taking into account needs of vulnerable suspects and accused persons (Article 3 (2)). If suspect or accused
person does not speak the official language, translation or interpretation into a language she understands
should be provided in accordance with the standards of Directive 2010/64/EU18 (recital 25).
When a person has been arrested or detained19 she has to be promptly provided with a written Letter of
Rights, which has to be allowed to keep in her possession throughout the time she is deprived of liberty
(Article 4 (1)). In the Letter of Rights, which has to be in simple and accessible language and which model
has been provided in Annex 1 of the directive (Article 4 (4)), the rights listed in Article 3 (1) should be
provided next to the following rights and pieces of information (Article 4 (2) and (3)):
1.
2.
3.
4.

the right of access to the materials of the case;
the right to have consular authorities and one person informed;
the right of access to urgent medical assistance;
the maximum number of hours or days suspects or accused persons may be deprived of liberty
before being brought before a judicial authority; and
5. basic information about any possibility, under national law, of challenging the lawfulness of the
arrest; obtaining a review of the detention; or making a request for provisional release.
The Letter of Rights has to be provided to suspects or accused persons in a language that they understand.
In case a Letter of Rights is not available in the appropriate language, suspects or accused persons have
to be informed of their rights orally in a language that they understand and a Letter of Rights in a language
that they understand has then be given to them without undue delay (Article 4 (5)).
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For persons subject to EAW upon their arrest an appropriate Letter of Rights containing information on
their rights according to the law implementing Framework Decision 2002/584/JHA20 in the executing
Member State has to be promptly provided (Article 5 (1)). Similarly to arrested and detained persons, the
Letter of rights has to be in simple and accessible language (its model can be found in Annex 2) (Article 5
(2)).21 Article 5 (2) does not say anything about translation, but if the person subject to EAW does not
understand official language, principles laid down in Article 4 (5) should apply.
3. The right to be informed about one’s charges
The general right to be informed one’s charges arises from Article 6 (3) a of the ECHR stating that everyone
charged with a criminal offence must ‘be informed promptly, in a language which he understands and in
detail, of the nature and cause of the accusation against him’. The arrested person’s right to be informed
of the charges arises from Article 5 (2) of the ECHR according to which arrested person has to be ‘informed
promptly, in a language which he understands, of the reasons for his arrest and of any charge against
him’. The suspect or accused can make her decision on defence strategy only if she knows case against
her. Equally, if the charges are altered in the course of criminal proceedings, it is very important for the
suspect or accused and her counsel that they are immediately informed in order to allow them to adapt
the chosen strategy.22 In Mattoccia v. Italy the ECtHR has given further explanation to the meaning of
‘detailed information’ in Article 6 (3) a stating that ‘[w]hile the extent of the ‘detailed’ information
referred to in this provision varies depending on the particular circumstances of each case, the accused
must at any rate be provided with sufficient information as is necessary to understand fully the extent of
the charges against him with a view to preparing an adequate defence. In this respect, the adequacy of
the information must be assessed in relation to sub-paragraph (b) of paragraph 3 of Article 6, which
confers on everyone the right to have adequate time and facilities for the preparation of their defence,
and in the light of the more general right to a fair hearing embodied in paragraph 1 of Article 6 […].’ Here
the right to be informed not only composes of information of the cause of the accusation, i.e. the acts
suspect is alleged to have committed and on which the accusation is based, but also the legal
characterisation given to those acts.23 If the accusation is altered, the defence should be given opportunity
to prepare to the new one.24 When it comes to Article 5 (2) of the ECHR the information that has to be
provided to the arrested person must be ‘in simple, non-technical language that he can understand, the
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essential legal and factual grounds for his arrest, so as to be able, if he sees fit, to apply to a court to
challenge its lawfulness in accordance with paragraph 4 (art. 5-4) […]’.25
In the directive the right to be informed about one’s charges arises from Article 6. Here the difference can
be made between people who are arrested and who are not, and between the initial and later stages of
criminal proceedings.
At initial stages of the proceedings suspects or accused persons have to be provided with information
about the criminal act they are suspected or accused of having committed promptly and in such detail as
is necessary to safeguard the fairness of the proceedings and the effective exercise of the rights of the
defence (Article 6 (1)). Recital 28 clarifies that such information should be given at the latest before the
first official interview by the police. A description of the facts and the possible legal classification of the
alleged offence should be given in sufficient detail, taking into account the stage of the criminal
proceedings when such a description is given, to safeguard the fairness of the proceedings and allow for
an effective exercise of the rights of the defence. In Covaci case the conformity of national notification
procedure was under scrutiny of the ECJ. To be more exact, the German law provides that the accused
not residing in the country is under an obligation to appoint a person authorized to accept service of a
penalty order. The period of two weeks for lodging an objection against that order runs from the service
of the latter to the authorized person. Here the ECJ concluded that the notification procedure of such
nature is consistent with Article 6 (1) of the directive in so far as the period for lodging an objection begins
to run from the time when the accused person actually becomes aware of the penalty order.26
Suspects or accused persons who are arrested or detained have to be informed of the reasons for their
arrest or detention, including the criminal act they are suspected or accused of having committed (Article
6 (2)). In such manner Article 6 (2) corresponds to Article 5 (2) of the ECHR. The word ‘promptly’ has gone
missing from Article 6 (2), but here it should be taken into consideration that rights provided in the
directive can never fall below Strasbourg standards. However, the meaning of ‘promptly’ in Article 5 (2)
of the ECHR cases is difficult to deduce from the ECtHR’s case law as it is extremely dependent on specific
circumstances of the case.27 So here the directive suffers similar vagueness. The principle provided in
recital 28 that information of charges should be given ‘in sufficient detail, taking into account the stage of
the criminal proceedings when such a description is given, to safeguard the fairness of the proceedings
and allow for an effective exercise of the rights of the defence’ should apply here similarly to Article 6 (1).
At later stages of criminal proceedings, i.e. at the latest on submission of the merits of the accusation to
a court Member States have to ensure that detailed information is provided on the accusation, including
the nature and legal classification of the criminal offence, as well as the nature of participation by the
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accused person (Article 6 (3)). Here, in comparison to two previously analysed stages, the information
should be complete and allow the accused to fully exercise her defence rights.28
For persons subject to EAW the right to be informed about charges arises from Article 11 of Framework
Decision 2002/584/JHA. Here Article 11 (1) provides that when a requested person is arrested, the
executing competent judicial authority has to, in accordance with its national law, inform that person of
the EAW and of its contents, and also of the possibility of consenting to surrender to the issuing judicial
authority. Further, Article 11 (2) states that persons subject to EAW have the right to assistance of a lawyer
and an interpreter.
If any changes are made to the charges in course of criminal proceedings, suspects and accused persons
have to be notified promptly where this is necessary to safeguard the fairness of the proceedings (Article
6 (4)). Here recital 29 states that where ‘the details of the accusation change to the extent that the position
of suspects or accused persons is substantially affected, this should be communicated to them where
necessary to safeguard the fairness of the proceedings and in due time to allow for an effective exercise
of the rights of the defence.’ It has to be noted that the extension of the right to obtain information about
the modification of the charges to the pre-trial stage goes well beyond the protection provided under the
ECHR, and in this aspect the directive has raised the existing standard.29

4. The right to access to the materials of the case
The right to access to the case file arises from Article 5 (4) and Article 6 (1) and 6 (3) b of the ECHR. In
relation to Article 5 (4) the ECtHR has stated that equality of arms is not ensured if counsel is denied access
to those documents in the investigation file that are essential to effectively challenge the lawfulness of
her client’s detention.30 According to the case law of the ECtHR right to review the lawfulness of arrest
does not simply require information about the possibility to appeal a detention order and the related
procedural conditions. It also implies the opportunity for the arrested person to know the reasons for her
detention and have access to the case ﬁle within adequate time, in order that the right to review the
arrest warrants be effectively exercised according to the principle of equality of arms.31 In relation to
Article 6 (1) the ECtHR has ruled that according to fundamental aspect of fair trial criminal proceedings
should be adversarial and the principle of equality of arms should be honored. Therefore, the prosecution
should disclose to the defence all inculpatory and exculpatory material evidence in its position.32 It is
acceptable to provide access only to lawyer and not to the accused personally,33 but in cases the accused
represents herself, access to the case should be given to her.34 However, the Strasbourg case law accepts
28
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restrictions both under Article 5 (4) and Article 6 (1). In Piechowicz v. Poland the ECtHR noted that ‘[a]ny
restrictions on the right of the detainee or his representative to have access to documents in the case file
which form the basis of the prosecution case against him must be strictly necessary in the light of a strong
countervailing public interest. Where full disclosure is not possible, Article 5 § 4 requires that the
difficulties this caused are counterbalanced in a way that the individual still has a possibility effectively to
challenge the allegations against him{.]’35 Here the Strasbourg court has acknowledged the need for
criminal investigation to be conducted efficiently, which may imply that part of evidence is kept secret in
order to prevent suspects from tampering with evidence and undermining the course of justice, but this
goal be cannot be pursued at the expense of excessive restrictions to the rights of the defence.36 In Jasper
v. the United Kingdom the Strasbourg court concluded that ‘[o]nly such measures restricting the rights of
the defence which are strictly necessary are permissible under Article 6 § 1 (see the Van Mechelen and
Others v. the Netherlands judgment of 23 April 1997, Reports 1997-III, § 58). Moreover, in order to ensure
that the accused receives a fair trial, any difficulties caused to the defence by a limitation on its rights
must be sufficiently counterbalanced by the procedures followed by the judicial authorities[.]’37
Similarly to ECtHR’s case law, Directive 2012/13/EU makes a difference between two types of situations
when it comes to the right to assess to the case file (in the directive wording the right to access to the
materials of the case is used): the right to access to the materials of the case upon arrest and general right
to assess to the materials of the case. In any of these cases, the right to access to the materials of the case
have to be provided free of charges (Article 7 (5)).38 Materials of the case should be understood as
documents, and where appropriate photographs and audio and video recordings (recitals 30 and 31). Here
the approach of the EU seems to be slightly old-fashioned as nowadays digital evidence acquires
increasing importance. Nevertheless, recital 31 provides only exemplary list, which can be complemented
depending on national law and specific circumstances of the case (e.g., hard or real evidence may be
added to this list next to the digital evidence). All of these materials do not have to be physically in one
specific case file. As recital 31 explains, access should be given to evidence ‘as defined in national law,
whether for or against the suspect or accused person, which is in the possession of the competent
authorities in relation to the specific criminal case […] Such materials may be contained in a case file or
otherwise held by competent authorities in any appropriate way in accordance with national law.’ In
Article 7 the importance of participation of counsel in preparing the defence is acknowledged by granting
access not only to suspects and accused persons, but also to their lawyers.
In any case, access to the materials of the case has to be granted to suspects and accused persons or their
lawyers in order to safeguard the fairness of the proceedings and to prepare the defence (article 7 (2)).
Such access should be granted in due time to allow the effective exercise of the rights of the defence in
any case no later than upon submission of the merits of the accusation to the judgment of a court (Article
7 (3), the first sentence)). Where further material evidence comes into the possession of the competent
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authorities, access shall be granted to it in due time to allow for it to be considered (Article 7 (3), the
second sentence)). It is not clear form the wording of Article 7 (3) whether general right to access to the
materials of the case (i.e. not connected to arrest or detention) also applies to the pre-trial stage of
criminal proceedings (e.g., to interrogation of a suspect). For this reason, it has been predicted that in this
respect discrepancies may persist among the Member States.39 According to Article 7 (4) rights provided
in Article 7 (2) and (3) can be restricted by denying access to certain materials if it does not prejudice the
right to a fair trial and if:
1. such access may lead to a serious threat to the life or the fundamental rights of another person
or;
2. if such refusal is strictly necessary to safeguard an important public interest, such as in cases
where access could prejudice an ongoing investigation or seriously harm the national security of
the Member State in which the criminal proceedings are instituted.
Recital 32 emphasises that any refusal of such access must be weighed against the rights of the defence
of the suspect or accused person, taking into account the different stages of the criminal proceedings.
Further, restrictions on such access should be interpreted strictly and in accordance with the principle of
the right to a fair trial under the ECHR and as interpreted by the case-law of the ECtHR. The decision to
deny access can be taken by officials like prosecutors, but if its not a judicial authority that makes the
decision, it has to be at least subject to judicial review (article 7 (4)).
Article (7) 1 provides the right to access to the materials of the case upon arrest or detention of a person.
Here Member States have obligation to ensure that ‘documents related to the specific case in the
possession of the competent authorities which are essential to challenging effectively, in accordance with
national law, the lawfulness of the arrest or detention, are made available to arrested persons or to their
lawyers.’ Although Article 7 (1) mentions only documents, recital 30 expands the list to photographs,
audio and video recordings, and due to influences of digital era, this list may be expanded further. These
materials should be made available to defence at the latest before a competent judicial authority is called
to decide upon the lawfulness of the arrest or detention, and in due time to allow the effective exercise
of the right to challenge the lawfulness of the arrest or detention (recital 30). It should be noted that in
legal literature opinion has been expressed that Article 7 (4) does not apply to Article 7 (1), which means
that Article 7 (1) is not a derogatable right.40 According to this standpoint the EU has raised a certain
standard, which, as the next example demonstrates, may be difficult for the national courts to grasp. On
the 4th of May 2016, the Estonian Supreme Court handed down a ruling which interpreted Article 7 of
Directive 2012/134 in conjunction with the case law of the ECtHR, while rejecting the defence argument
that Article 7 of this directive raises the standard of protection of the right of access to a case file upon
arrest in the EU compared to the Strasbourg standard. In this case, the prosecutor had refused to allow
the defence to have access to a case file in the course of proceedings in which the lawfulness of an arrest
of a person was determined. Counsel filed an application to the Supreme Court making a preliminary
reference to the ECJ, to determine if Article 7 (1) grants limitation to access to a case file upon arrest. The
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Supreme Court refused to make a preliminary reference based on an argument that in the case law of the
ECtHR, in which light Article 7 (1) must be interpreted, can access to a case file upon arrest be restricted
under certain circumstances.41 As the situation remains unclear, further guidance from the ECJ is most
certainly needed.

5. Verifications and remedies
Compared to the ECtHR’s case law Directive 2012/13/EU prescribes further steps to be taken to guarantee
that the rights laid down in the directive are effective: recording procedure and legal remedies.
According to Article 8 (1) provision of information stipulated in Articles 3 to 6 to suspects and accused
persons has to be recorded in accordance with national law. However, this does not oblige the Member
States to introduce new recording procedures (recital 35). In comparison, the ECtHR does not require
recording as such, but has found a breach of the right to be informed of the reasons for the arrest where
lack of reliable information resulted from the absence of recording.42 In that sense the right provided in
Article 8 (1) is closely related to the right to challenge the possible failure or refusal of the competent
authorities to provide information in accordance with Directive 2012/13/EU (Article 8 (2)).43 In a case
where the fact that the specific right has been introduced to a suspect or accused has not been recorded,
it is easier for the person and her counsel to challenge the failure to introduce one’s right to information
based on the very same argument that recording is missing. Still, the EU seems to have stopped in the half
way when it comes to the remedies. For instance, if the right to silence has not been introduced to the
suspect and she consequently gives statements, it is hardly enough that she is able to challenge the failure
to introduce her rights. Instead, the main question here is what to do with evidence that has been received
in violation of suspect’s rights provided in the directive. As the directive provides only the right to
challenge possible failures, it is doubtful whether the ECJ has competence to formulate the guidelines for
effective remedies in such matters unless this competence is derived directly from Article 47 of the
Charter.
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