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1.

INTRODUCTION

Positive action is a concept of great importance in the context of anti-discrimination law.
It involves the use of special measures to assist members of disadvantaged groups,
including and in particular women, in overcoming the obstacles and discrimination they
face in contemporary society. Different types of special measures may be used to achieve
this purpose. Employers may give preference to women or members of disadvantaged
ethnic minority groups in selecting candidates for employment and for promotion.
Government agencies or employers may provide special training, assistance and advice to
members of disadvantaged groups. Governments may introduce laws that require private
and state companies must have a certain number of women on their board of
management.
Sometimes described as ‘affirmative action’ in the United States, positive action
is widely used in Europe, North America, Africa and India to benefit different groups.
Many national parliaments have passed laws requiring the use of positive action. Positive
action in favour of women is common in the EU. So too is ‘affirmative action’ to assist
Afro-Americans and other disadvantaged minority groups in the United States. In
general, many countries have positive action measures in place for disabled persons,
including special employment arrangements. European Union (EU) legislation permits
the use of special measures to combat the disadvantages faced by members of underrepresented groups. International human rights law permits and may even require the use
of positive action in certain circumstances. Therefore, the legitimacy of using positive
action is now widely established.
However, the use of positive action can sometimes cause controversy. At times,
members of majority groups have used legal or political methods to challenge the use of
special measures to assist disadvantaged groups. Often, these challenges are brought by
individuals who argue that the introduction of special measures to assist disadvantaged
groups discriminates unfairly against them. Measures giving preferential treatment to
disadvantaged groups in employment have proved to be particularly controversial. As a
result, a variety of legal controls have developed in different states which attempt to
clarify when positive action can be used. This paper discusses a) why positive action has
become an important element of anti-discrimination law and policy; b) what type of
measures are used as part of positive action initiatives; and c) the legal controls that exist
in this complex area of law. Particular reference will be made to the law of the European
Union, the United Kingdom and the United States to develop key arguments, and specific
attention will be paid to issues of gender equality.
2.

THE LIMITS OF ORDINARY ANTI-DISCRIMINATION LAW

1

To understand why the use of positive action may be necessary, it is useful to understand
the nature of the disadvantages that affect women and members of other groups which are
under-represented in employment and other areas of social life. Sometimes, direct
discrimination may take place, where a women or a member of another disadvantaged
group is not employed or promoted or selected for a benefit because of their gender,
ethnic group or social status. Indirect discrimination may also exist, where the application
of apparently neutral and fair criteria to distinguish between individuals may have a
disproportionately negative impact upon members of a disadvantaged group which
cannot be justified. Both these forms of discrimination can have very bad consequences
for members of disadvantaged groups, who often face social exclusion and the denial of
equal treatment as a result.
As a result, anti-discrimination law usually prohibits both these forms of
discrimination. Individuals are encouraged to bring legal actions if they have suffered
direct or indirect discrimination, and offenders are punished through the civil law by the
imposition of damage awards and other forms of legal remedy. By imposing this
prohibition on such forms of discrimination, anti-discrimination law has been very
successful in many countries, and in particular in Europe and North America. It has
altered the behaviour of many employers and public bodies, changed social attitudes
towards disadvantaged groups and prevented many forms of discrimination. 1
However, it is also important to understand that using anti-discrimination law to
eliminate the disadvantages faced by women and other under-represented groups may
only be capable of bringing about a limited amount of social change. Discriminatory
attitudes are often deeply embedded in society. Anti-discrimination law prohibits direct
and indirect discrimination: however, it cannot stop discrimination where there is no clear
evidence that discrimination has occurred, or where individuals are not willing to
complaint about the negative treatment they have suffered. Even if an individual may
wish to complain about discrimination, the financial and social pressures to conform may
be so great that the individual may decide not to proceed with the case. 2
If there is a lack of individual complainants willing to bring an action in particular
areas of economic activity or social life, then anti-discrimination law may have very little
impact in those particular areas. For example, there have been problems with sex
discrimination for some time in the huge financial services industry in London. Female
employees of leading investment banks have often complained of sexist attitudes and
resentment of pregnant workers taking time off. 3 However, until recently, very few cases
of sex discrimination were brought in relation to gender equality issues within the City of
London financial services sector. This has begun to change, with some female investment
bankers receiving very large damage awards (including awards of over one million UK
pounds sterling) for sex discrimination. However, victims of discrimination still appear
slow to come forward with complaints, due to social pressures.
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In addition, individuals complaining of discrimination may have great difficulty
in establishing a clear case under anti-discrimination legislation. This is particularly true
when it comes to indirect discrimination, where the law is complex and proving facts
may be difficult. This can discourage use of anti-discrimination law. 4 Even if an action is
successful, the remedies that an individual can obtain may be limited to redressing the
immediate wrong: often, wider changes to how an organisation works, which may benefit
more persons than just the individual victim who brought the discrimination case, will not
be required under anti-discrimination law. This can seriously limit its impact. 5
However, deeper problems may also exist. The views and expectations of
employers, public bodies and other organisations will often be shaped by dominant social
assumptions and stereotypes. Employers may have a clear idea of how a ‘normal’
employee is supposed to look and behave: this may result in candidates from dominant
social groups being selected in preference to less obvious candidates who may be equally
as qualified. Organisations may look for potential employees to be from similar
backgrounds as the senior managers of the organisation: in this way, the dominance of
particular social groups will be ‘replicated’, with other groups being left out in the cold.
A man from a dominant ethnic group who is also from traditionally successful socioeconomic background will often succeed where a woman or a person from a more
disadvantaged background will not: this is a problem in most human societies.
Disadvantaged groups may also lack the social capital and access to networks of
influence that members of dominant groups may possess. 6 For example, members of
ethnic minorities, or persons with disabilities, or those from particular socio-economic
backgrounds may find it difficult to access top universities as a result of educational and
cultural barriers: this in turn may make it very difficult for those groups to access good
jobs or enter positions of influence. Assumptions, expectations and stereotypes about
how women and members of under-represented groups behave and act may cause them
severe disadvantage, often in subtle ways that will not make it possible to bring a case
under anti-discrimination law. For example, in European states, an employer might
assume that a Muslim woman from a traditional religious background would not wish to
do particular types of work, or to meet with men in certain circumstances, and decide not
to employ her: as a result, she might lose out on the opportunity to prove her ability just
because of casual assumptions and stereotypes.
Other problems may exist. Disadvantaged groups often suffer from neglect by
central government and local authorities, often caused by lack of understanding of their
specific needs, and the failure to take into account their particular circumstances. This
neglect is often due to the limited participation of members of these disadvantaged
groups in decision-making processes. 7 This problem can occur in both the public and
private sectors, and can unfairly limit their opportunities to participate. For example, the
lack of persons with disabilities at senior decision-making levels within most public and
private organisations has lead to the needs of disabled people being ignored in most
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societies for a long time. Also, where there are very few women and members of
disadvantaged groups participating in particular areas of social activity, this can result in
these areas becoming very unwelcoming to potential entrants from unusual or new
backgrounds. The experience from North America and Europe is that it is difficult for
minorities or women to enter into areas of employment or social activity which are
completely dominated by men or members of dominant groups. The jokes, customs,
practices and behaviour of those already in the organisation or involved in the activity in
question may deliberately or unconsciously exclude newcomers.
There also may be a lack of ‘role models’, i.e. successful individuals from
disadvantaged groups participating in particular activities or organisations, or employed
in senior positions. If such ‘role models’ exist, this can encourage members of
disadvantaged groups to enter the organisation or activity in question. British and
American universities often have special policies which encourage and support members
of disadvantaged groups to register as students, in the hope that this will encourage other
members of such groups also to enter university. However, if no such ‘role models’ exist,
this may severely discourage individuals from disadvantaged groups attempting to enter
what will often appear to be hostile or alien environments.
All of these factors explain why discrimination and disadvantage may persist in
societies which have strong anti-discrimination laws. Collectively, they are often
described as ‘structural’ forms of inequality, because they involve underlying social
structures rather than individual acts of discrimination. Alternatively, the term
‘institutional discrimination’ is also sometimes used, as many of these factors relate to
how institutions work and the influence played by the culture of public and private
institutions.
The existence of these structural or institutional factors helps to explain why
‘ordinary’ anti-discrimination law will not always succeed in eliminating discrimination
and disadvantage. As already discussed, anti-discrimination law has had great successes
in Europe and North Africa over the last forty years, in particular in the context of gender
equality. However, the primary focus of such law is on securing equal treatment for
individuals. Structural forms of inequality often cannot be addressed using antidiscrimination law. 8
This also explains why it is often necessary to take special measures to promote
equality and to remove the disadvantages faced by some social groups. Women, disabled
persons, ethnic minorities and other disadvantaged groups face many obstacles: giving
preferential treatment to these groups in certain circumstances may assist them to
overcome these obstacles. Also, disadvantaged groups may also suffer from a long
history of discrimination and social exclusion. This can mean that they lack education,
employment and state support, which may keep them in poverty or poor socio-economic
conditions, which can make their disadvantaged position worse. This cycle can be very
difficult to break. Social policy in Europe is increasingly directed towards finding ways
of combating social exclusion. 9 As part of this policy development, it has become
apparent that achieving progress requires that special measures are taken to ensure
socially excluded groups are able to participate in decision-making by public authorities,
as well as in education, employment and other important areas of social life. Without
8
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such participation, social exclusion will remain a persistent problem. Active steps to
promote greater equality are required.
3.

WHAT IS POSITIVE ACTION?

The term ‘positive action’ can describe a wide variety of policies and initiatives.
Sometimes positive action is understood as meaning preferential treatment for minorities,
women and other disadvantaged groups. Giving preference to candidates from
disadvantaged groups may be an important part of any positive action policy. However,
positive action strategies can take a variety of forms, which may not always involve the
use of preferential treatment. 10 Any well-designed positive action strategy will probably
attempt to make use of several different forms of positive action. Different strategies may
use different forms of positive action at different times, depending upon the nature of the
disadvantages at issue and the relevant socio-economic and political context in question.
A broad definition of positive action could therefore include all measures which seek
by means of positive steps to alter existing social practices so as to eliminate patterns of
group exclusion and disadvantage. 11 Within this wide definition, Christopher McCrudden
has identified five basic categories of positive action. 12
Category 1: Eradicating Prohibited Discrimination
The first category consists of positive measures to eradicate discrimination, which
involve organisations taking active steps to identify and put an end to any policies and
policies which cause discrimination. In practical terms, this type of positive action will
often involve the use of regular reviews of how an organisation selects its employees,
conducts promotion and does its business. The aim of these measures is to put a stop to
any discrimination which is taking place, or which may take place in the future. The
organisation may change its employment policy, or how it consults with its workers, or
how it provides goods and services to the public. These measures often help to eradicate
direct and indirect discrimination: however, they may do little to eliminate the more
complex problems of structural or institutional discrimination.
Category 2: Purposefully Inclusive Policies
The second category involves the use of polices and practices which do not give
preferential treatment to disadvantaged groups on the basis of their gender, ethnic origin
or other specific distinguishing feature, but which instead use general criteria as a basis
for giving special assistance. For example, public authorities may provide special
measures to assist unemployed persons back into work, or give special support to schools
in a particular area which has many poor families. These policies may however indirectly
benefit disadvantaged groups: for example, polices in the US which give special
10
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assistance to schools with a large proportion of immigrant or poor children will mainly
benefit the Afro-American and Hispanic minority groups.
Governments often make use of such policies when they do not wish to be seen as
giving special treatment to certain social groups. However, their disadvantage is that their
general nature means that they may not benefit the groups most in need of special
assistance. For example, in the UK, different ethnic groups have different social
problems: the British Pakistani community (who come originally from Pakistan and who
are overwhelmingly Islamic in religion) have particular problems arising from antiMuslim prejudice and low numbers of their female population participating in
employment that other ethnic minorities, such as the British Indian community (who
usually come from wealthier backgrounds and from a variety of religious backgrounds)
do not. 13 General measures aimed at poorer communities, or in schools in particular
areas, might not address the specific problems faced by the British Pakistani community,
in particular women from that community.
Category 3:

Outreach

The third category involves the use of ‘outreach’ programmes. These are strategies which
public or private bodies put into effect with the aim of attracting more applications from
disadvantaged groups for employment, promotion or entry into training or educational
courses. This could include the use of targeted advertising, the establishment of special
links with community groups, schools and ethnic minority organisations, and careful
presentation by the body reaching out to disadvantaged groups to ensure that it is seen as
open to diversity and applications from individuals from disadvantaged groups. Public
bodies may also establish special outreach programmes to make sure that the health,
transport, welfare and educational services that they provide are being used by
disadvantaged groups, in particular women. Other forms of outreach could involve the
‘setting aside’ or reservation of places at particular stages of the recruitment process
(such as ensuring that a woman is always interviewed for every vacancy or promotion
opportunity), or providing special forms of training for members of disadvantaged
groups. The advantage of such outreach and development schemes is that they can
compensate for the disadvantages and obstacles faced by members of disadvantaged
groups: their weakness is that such schemes can encourage participation by
disadvantaged groups, but cannot guarantee it, or ensure definite results.
Category 4:

Preferences

Fourthly, giving preferential treatment of members of disadvantaged groups in
employment (and at times in education) is an important category of positive action. A
variety of ways may exist for giving preference to individuals from disadvantaged groups
in recruitment, promotion and selection for senior management. In some countries, it is
possible to reserve posts or positions for women, disabled persons or members of a
particular minority group. Alternatively, a person’s gender, ethnic background, disability
or any other personal characteristic which links them to a disadvantaged group may be a
13
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factor which can be taken into account in recruitment and promotion decisions. For
example, a company may decide that it does not have enough women in senior
management: as a result, it may decide that a person’s gender can be taken into account
when interviewing candidates, and if two or more candidates are more or less equally
qualified for the post in question, then preference can be given to a female candidate.
This is known as applying preferential treatment as a ‘tie-break’. Preferential treatment
can also involve taking a candidate’s link to a disadvantaged group into account as a
‘plus-factor’, i.e. it acts as a positive factor in favour of a candidate, which takes its place
among the other factors that apply.
The considerable advantage that preferential treatment has over other types of
positive action is that it usually guarantees a successful outcome. Often, preferential
treatment is introduced when other forms of positive action have failed, because it is
effective. For example, in Norway, years of positive action using alternative strategies
has resulted in a considerable degree of gender equality throughout society. However,
women remained very under-represented at the highest level on the management boards
of private companies and public bodies. Therefore, in 2003, the Norwegian Parliament
passed legislation that established that if companies did not take steps to ensure that their
boards of management were made up of 40% female members within two years,
companies would be legally required to implement this quota or face legal sanctions. The
Parliament acted on its threat in 2006 after this target was not reached by many private
companies, requiring all company boards to meet this quota by 2008 or else be fined or
dissolved. 14
Similar measures have subsequently been introduced in several EU states, including
France, Spain and Italy, while Germany is also moving in this direction. 15 In France,
since the quota law was introduced in 2011, the proportion of women on French boards
jumped from 12 percent to 22 percent. Recently, the European Central Bank has
announced that it aims to have 28 per cent of senior management positions filled by
women by 2019.
The European Commission on 14 November 2012 put forward a proposal for a
Directive, which would establish a pan-EU requirement that companies of a particular
size should have a minimum of 40% of each sex amongst non-executive (supervisory
board) directors by 2020: if a company does not reach this threshold, it will have to apply
clear and gender-neutral selection criteria in the selection process, and priority will have
to be given to the candidate of the under-represented sex when selecting between equally
qualified candidates (in line with the existing requirements of EU law in this context: see
below). On 20 November 2013, the European Parliament voted with a strong majority to
back the proposed Directive on first reading: however, the Directive is currently being
blocked in the EU Council. 16
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Category 5:

Redefining Merit

The fifth category of positive action identified by McCrudden consists of attempts to
‘redefine merit’, that is, to examine and redefine the criteria that employers use for filling
posts (or that educational institutions use for selecting students) in such a way as to
ensure greater participation from disadvantaged groups. Often, the manner in which the
desired qualifications for a post are defined by an employer will exclude many potential
applicants from under-represented groups. For example, an employer may decide that a
post involves very long and irregular hours and assesses candidates on the basis that they
must be able to work such hours. This may often disadvantage many female applicants,
who may have child care responsibilities, and other applicants who care for older family
members. However, this requirement may not actually be necessary: perhaps the workload for the post could be rearranged or adjusted in some way? Current conceptions of
‘merit’ may mask stereotypical assumptions and ignore other ways as to how a particular
job could be performed.
It may therefore be possible to reconceptualise what qualities are required for
many posts, and to redefine our concepts of ‘merit’ in a way that opens up employment
and education to members of disadvantaged groups. In the US, as discussed below, the
Supreme Court has recognised that having a diverse student body can improve the
educational experience of students. 17 As a result, universities now may take the ethnic
and socio-economic background of a student into account in admission decisions and
treat membership of an under-represented group as a positive factor, on the basis that
admitting more members of under-represented groups into the student body will improve
its diversity and therefore the overall standard of education.
It may also be the case that having a certain proportion of senior figures in
government and in elected bodies from disadvantaged groups may improve decisionmaking. Therefore, many European states in particular have reserved places in elected
assemblies for members of particular ethnic groups, or require political parties to select a
certain number of female candidates. 18
4.

HOW AND WHEN POSITIVE ACTION IS USED

Positive action strategies can therefore take a variety of forms, often combining
elements of several or even all of these different categories. Many of these forms of
positive action have been used by different countries at different times. The use of such
special measures often predates the introduction of anti-discrimination law. For example,
many European and North American states introduced employment quotas and reserved
particular posts for disabled persons in the aftermath of the First and Second World Wars,
because of the very large number of seriously wounded survivors of both wars. 19
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2012:0614:FIN:en:PDF; and for the policy
background see http://ec.europa.eu/justice/gender-equality/files/documents/140303_factsheet_wob_en.pdf
17
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19
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Other forms of positive action measures were introduced initially in the USA in
the late 1960s and early 1970s to remedy the wide-spread segregation of the AfroAmerican community. Many of these ‘affirmative action’ measures were originally
introduced by court order in order to provide a remedy for direct or indirect
discrimination. 20 However, the use of positive action measures in the USA expanded
beyond their use as remedies in discrimination cases. A range of positive action measures
are now used, and form a key part of the post-1960s drive to remove segregation and to
ensure equality of treatment for Afro-Americans and other disadvantaged groups.
Within the EU, there is a wide diversity of approaches to the use of positive
action. Differences exist not alone between different member states, but also within
member states in how positive action is used to address different types of disadvantage. 21
Certain general pan-European trends can be detected. Generally, EC law permits, rather
than requires, the use of certain forms of positive action (see below). Thus what form
positive action takes in each country is decided by the member states themselves, rather
than by the EU.
National laws usually permit more extensive positive action to be used to benefit
disabled persons than for any other form of disadvantage: this reflects the extensive use
of employment quotas in the post-war period. 22 The use of ‘strong’ forms of positive
action, including preferential treatment, is relatively common when it comes to ensuring
greater gender equality. For example, many German states have introduced ‘tie-break’
requirements that women be given preference where more than one candidate can satisfy
the recruitment criteria for posts in the public service. These measures largely came about
because of the influence of a major expert report which advocated that the German public
service should become a ‘model’ of employment equality. 23
In France, a failure to ensure a fair representation of women in the lists of
candidates selected by political parties for elections can result in the loss of state funding.
A variety of measures have been introduced in other European states to either permit or
require political parties to take positive action measures in selecting female candidates. 24
As noted above, company board quotas have also recently been introduced.
In contrast, positive action outside the gender and disability context is less
common across the EU. In the UK, public authorities are subject to ‘positive equality
20
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duties’, which require them to monitor the impact of their policies on disadvantaged
groups and to take action to remove obstacles to equality of treatment. 25 Other forms of
positive action directed towards removing the disadvantages faced by minority groups are
also increasingly common in the public and private sectors. In Northern Ireland, a part of
the UK which has been subject to severe inter-religious and ethnic violence between
Protestant and Catholic minorities, a set of ‘fair employment duties’ have been imposed
upon all private and public sector bodies who employ more than a fixed amount of
employees: these ‘fair employment duties’ have had considerable impact in improving
the position of the historically disadvantaged Catholic minority. 26
In some states, private employers may be required to adopt positive action
measures if they wish to tender for public sector contracts. In the US in 1961, President
Kennedy introduced this form of positive action, requiring government contractors not
only to abstain from unlawful discrimination, but also to increase the numbers of racial
minorities in their workforces. Later extended by Executive Order 11246, these ‘contract
compliance requirements’ are enforced by the US Office of Federal Contract Compliance
Programs and apply to about 300,000 private sector contractors, who employ about 40%
of the US workforce. 27
This form of positive action has also been applied (in various forms) in Canada, 28
Australia, 29 and South Africa, where positive action in the aftermath of the racism of the
previous apartheid state is common. 30 In the EU, recent modifications to the rules which
govern how public bodies can make contracts with private companies for supplies and
services have increased the ability of public bodies across Europe to use similar ‘contract
compliance’ measures. 31
Another important form of positive action should also be mentioned. Various
‘mainstreaming’ policies or ‘diversity strategies’ have been implemented in the EU by
public authorities. It can be unclear what ‘mainstreaming’ means: the word is prone to a
variety of interpretation. 32 However, it has been defined by the Council of Europe as the
incorporation of a concern with achieving equality in all public sector policies at all
levels and at all stages in policy making. 33 McCrudden has identified two main
25
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components of effective mainstreaming: ‘impact assessment’, which examines the impact
of public policies on disadvantaged groups, and ‘participation’, which encourages the
involvement of these groups in decision-making processes. 34 Mainstreaming as a strategy
has attracted support from the UN, the EU, Commonwealth Secretariat, ILO and OECD
in recent years. 35 Almost all of the EU states, as well as the EU institutions, have
implemented gender mainstreaming programmes of varying degrees of effectiveness and
ambition. 36 There have been also some limited attempts to mainstream disability issues
into EU law and policy, 37 but there has been no comprehensive cross-ground programme
of equality mainstreaming. 38 Mainstreaming does clearly have great potential as a
positive action strategy. However, a major problem with mainstreaming policies is that
the implementation of effective mainstreaming often only happens when all the necessary
ingredients of political good-will, organisational capacity, strong leadership and expert
advice are in place. 39 This reflects a recurring experience in discrimination law: equality
initiatives often have little impact in the absence of a clear legal framework regulating
their use and strong political support. 40
In general, positive action measures can take different forms. Sometimes they are
required by law. At other times, they can be introduced voluntarily by public or private
bodies, if national law permits this. There is no fixed formula for automatic success. 41
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Different measures have very different impact in different contexts. 42 For a positive
action strategy to be effective, it should be designed for the particular environment within
which it will be applied, and have clear justifications, goals and targets. 43
5.

CRITICISMS OF POSITIVE ACTION

Experience from Canada, the Netherlands, the USA, Australia, the UK and elsewhere has
shown that the success of positive action policies often depends upon the extent to which
the justification and purpose for such measures is understood by the population at large. 44
Positive action measures are often be attacked, misunderstood or challenged through the
courts or the political process. At times, positive action is regarded by some as involving
unfair ‘special treatment’ for particular groups, or as an unjust manipulation of the
normal rules of society. Sometimes, positive action is accused of being ‘discrimination in
reverse’, on the basis that by giving special treatment to some groups, other groups are
treated unequally and lose out in their turn. 45 Where these criticisms of positive action
become widely accepted, than courts, legislatures and policy makers often become
reluctant to permit the use of special measures to assist disadvantaged groups.
Many forms of positive action do not require any particular justification. This is
particularly true of policies which aim to root out prohibited discrimination, or to
eliminate polices and practices which unfairly disadvantage particular groups. However,
other forms of positive action can cause some conceptual difficulties, as they may involve
preferential treatment for certain disadvantaged groups.
Also, positive action may involve the use of a factor such as a person’s ethnic
group or gender or religion to define the groups who receive special assistance. However,
most of anti-discrimination law is concerned with trying to eliminate the use of these
factors as a way of distinguishing between different people. As a result, positive action is
sometimes criticised for using ways of classifying people which anti-discrimination law
generally attempts to eliminate. Opponents of positive action often argue that the use of
special measures to help disadvantaged groups maintains social distinctions between
groups and contributes to the fracturing of society along religious, ethnic, racial and
social lines. Some critics also argue that positive action is a form of unhealthy ‘social
engineering’, where governments attempt to change society using artificial and counterproductive policies. 46
In contrast, supports of positive action argue that special measures are necessary
to correct the structural discrimination aced by disadvantaged groups. The argument is
also made that the use of positive action is justified by the goal of achieving real and
42
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substantive equality for all in society: the special treatment of disadvantaged groups
compensates for and redresses the persistent inequalities to which they are subject. 47
Supporters of positive action also argue that positive action need not in any way
undermine the quality of job performance or of employees, if applied properly. 48
Much of this debate centres round the question of the legitimacy of the use of
‘suspect’ characteristics such as ethnicity and gender to decide who benefits from
positive action. At first glance, the standard approach of anti-discrimination law should
be to treat equality as involving a right to have decisions that affect the individual taken
without reference to particular personal characteristics such as race, sex and so on. This
has been described as an ‘anti-classification’ approach: it assumes that antidiscrimination law should aim to eliminate the use of particular forms of suspect
distinctions. 49
However, supports of positive action often counter these arguments by suggesting
that the use of positive action is justified where the lack of participation by disadvantaged
groups in important areas of social activity may contribute to the social exclusion of these
groups. 50 This is sometimes known as the ‘anti-subordination’ approach, as it approves of
the use of positive action where necessary to remedy the subordination of disadvantaged
groups within society. Positive action is also sometimes justified on the basis that it
ensures greater social ‘diversity’, or compensates for ‘past injustice’. Both these two
particular rationales for positive action can be described as a little dubious. However,
arguments based on ‘past injustice’ may fail where no clear link exists between the past
discrimination and the current individuals or groups making the claim. 51 In general, the
argument that positive action can provide an effective remedy for group disadvantage
may be the strongest case in its favour. 52
The leading US academic, Elizabeth Anderson, has criticised the argument that
states must refrain from using ‘suspect’ characteristics and adhere rigidly to the anticlassification principle. She concludes that ‘surgery is often needed to repair knife
wounds.’ 53 Another leading US academic, Professor Owen Fiss, has similarly argued that
‘affirmative action’ measures that aim to break down what he describes as ‘caste’
patterns of disadvantage and subordination should not be treated as discriminatory
measures requiring special justification, but rather as special support and remedial
measures. 54
The leading UK academic in this area, Professor Sandra Fredman, has similarly
argued that the use of positive action is legitimate and does not involve discrimination at
all. She suggests that such types of positive action can be necessary to break down
47
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structural forms of indirect discrimination, and can therefore be conceptualised as a
remedy for discrimination. She contrasts this ‘substantive equality’ perspective with
approaches that emphasise ‘formal equality’, i.e. sameness of treatment and the rejection
of distinctions based on suspect grounds. She argues that if too much reliance is placed
upon securing ‘formal equality’ for all, this will mean that combating discrimination will
all too often becomes a matter of proving formal guarantees of equal treatment, rather
than assisting and empowering disadvantaged groups. 55
All of these arguments in favour of positive action are based around the central
idea that positive action is a useful method of promoting full equality in substance and
practice for disadvantaged groups. 56 However, even strong supporters of positive action
often accept that the use of positive action should have to be sown to be objectively
justified and only be maintained for the minimum period necessary to achieve its goals.
There may be important instrumental reasons for this. Even positive action
measures that set out to remedy disadvantage may lack a firm rational basis, or be
manipulated to support special interests or cliques, or may unduly penalise others outside
of the disadvantaged group in question. There may be an interest in not causing
unnecessary tensions between different social groups. All of these reasons indicate why it
is necessary to examine the impact of positive action measures, and to maintain some
legal controls on their use. 57
6.

EU LAW AND POSITIVE ACTION

EU equality directives as interpreted by the European Court of Justice (ECJ) permit the
use of positive action in certain circumstances. 58 The case of Kalanke, which was the
ECJ’s initial decision on the use of preferential treatment as a form of positive action,
concerned a regulation of the Bremen state government which gave automatic priority to
a woman over an equally qualified man in recruitment to ranks within the government
service where women were generally under-represented. This regulation was challenged
by an opponent before the CJ on the grounds that it was incompatible with EC law’s
prohibition on sex discrimination. 59 Article 2(4) of the Equal Treatment Directive 1976
provided that ‘this Directive shall be without prejudice to measures to promote equal
55
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opportunity for men and women, in particular by removing existing inequalities which
affect women's opportunities…’ 60 However, the ECJ considered that the use of this type
of preferential treatment for female applicants was a departure from the general principle
of equal treatment on the grounds of gender. The Court was concerned that the manner in
which the regulation gave automatic reference to women over men in certain
circumstances appeared to involve direct sex discrimination against men. Therefore,
despite the fact that the regulation was intended to remedy disadvantages faced by
women as a result of past discrimination, the ECJ held that the regulation fell outside the
scope of permissible positive action.
This judgment by the ECJ was subject to strong criticism by NGOs, academics
and some politicians. 61 However, the ECJ in subsequent decisions has shown a greater
willingness to accept the use of positive action. 62 In the case of Marschall, 63 the ECJ took
the view that the positive action at issue in this case was compatible with the gender
equality principle. This case involved another regulation passed by a German state
government, which made provision for female candidates to be given preferential
treatment in recruitment to the state government service, but only where the men and
women candidates affected have been individually assessed and found to have equivalent
qualifications. The ECJ considered that the requirement for individual assessment of each
candidate meant that women were not receiving automatic preference over men, as the
possibility existed that a man could always show that he was a superior candidate to
others and deserved to e appointed. Therefore, the Court held that principle of gender
equality was not breached.
This more permissive approach was also adopted in the case of Badeck. Here,
another German state law required that preferential treatment for women in the initial
stages of recruitment prior to the actual hiring decision: for example, places were
reserved for female candidates at the final job interviews. However, the ECJ decided that
these requirements did not involve giving women automatic preference over men and so
this form of positive action was acceptable. 64
After the Marschall and Badeck decisions, the ECJ appears to have
established that positive action to compensate for past disadvantages is permissible when
used to distinguish between more or less equally qualified candidates, provided that an
opportunity for individual merit assessment is always available and that the policy in
60
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question is proportionate. 65 The provisions of the Race Equality, 66 Framework Equality 67
and revised Gender Equality Directives, 68 all agreed since 2000, now give wide scope to
member states to use positive action. Article 157(4) TFEU, originally inserted as Article
141(4) TEC by the Treaty of Amsterdam, 69 makes express provision for the use of
positive action. Article 23 of the EU Charter of Fundamental Rights also recognises the
legitimacy of positive action. 70 These provisions establish that positive action is
permissible when it is used to compensate for specific disadvantages faced by particular
groups.
The new shift towards a greater embrace of the substantive equality approach can
be seen in the ECJ decisions in the cases of Schnorbus 71 and Briheche. 72 In these cases,
the Court accepted that wide discretion should be given to states in deciding how to use
special measures to remedy structural disadvantages faced by men and women, but such
compensatory measures had nevertheless to confirm to the general equirements of the
principle of equal treatment. In the case of Lommers, the ECJ considered that a child care
scheme which gave priority to women was compatible with the principle of gender
equality, on the basis that the child care scheme in question was intended to address the
under-representation of women. 73 However, in the cases of Abrahamssohn 74 and EFTA
Surveillance Authority v Norway, 75 the ECJ confirmed that giving automatic preference
to females would remain a violation of the principle of gender equality.
This case-law thus continues to cause some difficulties. The ECJ has not yet
clarified what exactly constitutes giving automatic preference to women. This means that
the position of the Court on positive action remains ambiguous and uncertain. This lack
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of clarity may at times discourage the use of certain forms of positive action in member
states, as governments can be reluctant to risk a negative decision by the ECJ.
Some experts have suggested that the ECJ should give member states even more
discretion when it comes to the use of positive action. 76 However, other commentators
have expressed fears that member states may try to classify existing policies which by
‘protecting’ women and other disadvantaged groups may actually perpetuate gender
stereotyping as a form of ‘positive action’. In the important recent decision of Case C104/09 Pedro Manuel Roca Álvarez v Sesa Start España ETT SA, 77 the ECJ took the view
that not every measure designed to reflect the fact that women bear the bulk of childcaring responsibilities will qualify as positive action. In particular, positive action
measures which are ‘underinclusive’ (i.e. only assist a proportion of the disadvantaged
group) may be vulnerable. The Court’s reasoning is important, and bears quoting in
detail:
34. The aim of Article 2(4) is to achieve substantive, rather than formal, equality
by reducing de facto inequalities which may arise in society and, thus, in
accordance with Article 157(4) TFEU, to prevent or compensate for
disadvantages in the professional career of the relevant persons (see, to that effect,
Kalanke , paragraph 19; Case C-407/98 Abrahamsson and Anderson [2000] ECR
I-5539, paragraph 48; and Case C-319/03 Briheche [2004] ECR I-8807, paragraph
25).
35. As stated in paragraph 21 of this judgment, the leave at issue in the main
proceedings takes the form of permission to be absent during the working day or a
reduction of its duration. Certainly, such a measure could have the effect of
putting women at an advantage by allowing mothers whose status is that of an
employed person to keep their job and to devote time to their child. That effect is
reinforced by the fact that if the father of the child is himself an employed person,
he is entitled to take this leave in the place of the mother, who would not suffer
adverse consequences for her job as a result of care and attention devoted to the
child.
36. However, to hold, as the Spanish Government submits, that only a mother
whose status is that of an employed person is the holder of the right to qualify for
the leave at issue in the main proceedings, whereas a father with the same status
can only enjoy this right but not be the holder of it, is liable to perpetuate a
traditional distribution of the roles of men and women by keeping men in a role
subsidiary to that of women in relation to the exercise of their parental duties (see,
to that effect, Lommers , paragraph 41).
37. As the Advocate General points out at point 47 of her Opinion, to refuse
entitlement to the leave at issue in the main proceedings to fathers whose status is
that of an employed person, on the sole ground that the child’s mother does not
have that status, could have as its effect that a woman, such as the mother of Mr
76
77

D. CARUSO, ‘Limits of the Classic Method’;
[2011] 1 CMLR 28.

17

Roca Álvarez’s child, who is self-employed, would have to limit her selfemployed activity and bear the burden resulting from the birth of her child alone,
without the child’s father being able to ease that burden.
38. Consequently, a measure such as that at issue in the main proceedings cannot
be considered to be a measure eliminating or reducing existing inequalities in
society within the meaning of Article 2(4) of Directive 76/207, nor as a measure
seeking to achieve substantive as opposed to formal equality by reducing the real
inequalities that can arise in society and thus, in accordance with Article 157(4)
TFEU, to prevent or compensate for disadvantages in the professional careers of
the relevant persons.
In general, the EU’s experience of positive action has been that it is an essential policy
tool for addressing problems of disadvantage. However, there is a need for legislation and
consistent court decisions to clarify when preferential treatment in particular can be used.
Also, it appears to be better if public and private bodies are given flexibility and a margin
of discretion in how to apply positive action measures. Attempts to control the use of
such measures can result in uncertainty and a lack of clarity. However, it may be useful to
maintain some legal controls in place, in particular to require that positive action
measures be shown to be objectively justified and not misused or manipulated.
7.

INTERNATIONAL HUMAN RIGHTS LAW

International human rights standards appear to permit the use of positive action measures,
which may at times be required to be implemented to make the right to equality
meaningful for all. Article 26 of the International Covenant on Civil and Political Rights
(the ‘ICCPR’) provides that ‘[a]ll persons are equal before the law’ and that States Parties
‘shall . . . guarantee to all persons equal and effective protection against discrimination on
any ground’. In its General Comment 18 on the ICCPR, the UN Human Rights
Committee (HRC), which is charged with interpreting the Covenant, stated that ‘[not]
every differentiation of treatment will constitute discrimination, if the criteria for such
differentiation are reasonable and objective and if the aim is to achieve a purpose which
is legitimate under the Covenant.’ 78 At paragraph 10 of the General Comment, the HRC
expressly recognised the need for positive action:
‘[T]he principle of equality sometimes requires States to take affirmative action in
order to diminish or eliminate conditions which cause or help to perpetuate
discrimination prohibited by the Covenant. For example, in a State where the
general conditions of a certain part of the population prevent or impair their
enjoyment of human rights, the State should take specific action to correct those
conditions. Such action may involve granting for a time to the part of the
population concerned certain preferential treatment in specific matters as
compared with the rest of the population. However, as long as such action is
needed to correct discrimination in fact, it is a case of legitimate differentiation
under the Covenant.”
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This General Comment therefore clarifies that positive action is fully compatible with the
right to equal treatment, and may actually be required in certain circumstances to give
effect to this right. 79 This logic is also adopted in Article 4(1) of the Convention on the
Elimination of All Forms of Discrimination Against Women (‘CEDAW’), which states
that:
‘Adoption by States Parties of temporary special measures aimed at accelerating
de facto equality for men and women shall not be considered discrimination as
defined in the present Convention, but shall in no way entail as a consequence the
maintenance of unequal or separate standards; these measures shall be
discontinued when the objectives of equality of opportunity and treatment have
been achieved.’
The same article also provides that ‘special measures... aimed at protecting maternity
shall not be considered discriminatory.’ Articles 2(e) and 3 of CEDAW go further and
impose a strong positive obligation upon States Parties to take active steps to secure
equality for both sexes. Article 5(1) CEDAW illustrates the breath of this requirement,
with its obligation upon states to ‘modify the social and cultural patterns of conduct of
men and women, with a view to achieving the end of prejudices ...and all other practices
which are based on the idea of the inferiority ...of either of the sexes or on the stereotyped
roles for men and women.’ Article 7 of CEDAW makes clear that such ‘temporary
special measures’ may be used to secure equality of political representation.
Other international instruments take a similar position, including the UN
Conventions on the Elimination of Racial Discrimination (‘CRED’) and the Rights of
Persons with Disabilities (‘CRPD’). The ILO Discrimination (Employment and
Occupation) Convention (No. 111) classifies special measures for those needing special
assistance as falling outside the definition of discrimination. A series of UN policy
documents have also adopted similar views, such as the Beijing Declaration of the Fourth
World Conference on the Rights of Women and the 1995 Copenhagen Declaration.
For another example, the European Court of Human Rights has interpreted the
European Convention on Human Rights as recognising the legitimacy of positive action
measures, if they can be objectively justified. In the Belgian Linguistics case, the Court
made clear that positive action is not incompatible with Article 14, finding that ‘certain
legal inequalities tend only to correct factual inequalities’. 80 In Thlimmenos v Greece, the
European Court of Human Rights held that discrimination might arise if states “without
objective and reasonable justification fail to treat differently persons whose situations are
significantly different.” 81
Therefore, there is a broad consensus that international human rights law permits
the use of temporary and proportionate positive action measures, and even may impose
certain obligations upon states to use positive action.
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8.

CONCLUSION

Positive action is a very important tool in the fight against discrimination and
disadvantage. It involves the use of special measures to assist disadvantaged groups in
overcoming the structural forms of discrimination that limit their opportunities to
participate in society. Different forms of positive action may be used in different
circumstances: there is no fixed formula. It is important to have legal controls in place to
regulate the use of positive action and to encourage public and private bodies to make use
of special measures to assist disadvantaged groups. However, experience from the EU,
the UK and the USA indicates that if legal controls on the use of positive action are too
restrictive, this may impede its effectiveness. Positive action should not be seen as a
departure from the principle of equal treatment: instead, when applied in a proportionate
manner, positive action can play a vital role in ensuring substantive equality of treatment
for the disadvantaged.
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