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Some fundamental questions
• How is hate speech defined?
• What types of legal instruments
address hate speech?
• What justification is there for the
right to freedom of expression to
be quashed by criminal sanction
against hate speech?

Methodology

Fundamental questions applied to:
• European Union legal framework on hate
speech
• Selection of case law from the European
Court of Human Rights
• Prosecutions for racially and religiously
aggravated public order offences in
England & Wales

Freedom of expression

European Convention on Human Rights

Defining hate speech
Council
of
Europe
“…the term ‘hate speech’ shall be understood as
covering all forms of expression which spread,
incite, promote or justify racial hatred,
xenophobia, anti-Semitism or other forms of
hatred based on intolerance, including:
intolerance expressed by aggressive nationalism
and ethnocentrism, discrimination and hostility
against minorities, migrants and people of
immigrant origin.”
Council of Europe Committee of Ministers
Recommendation (97[20] 30th October 1997)

Defining hate speech

Adopted on 8 December 2015

European Commission
against Racism and
Intolerance

“…the advocacy, promotion or incitement of the
denigration, hatred or vilification of a person or group of
persons, as well any harassment, insult, negative
stereotyping, stigmatization or threat of such person or
persons and any justification of all these forms of
expression – that is based on a non-exhaustive list of
personal characteristics or status that includes ‘race’,
colour, language, religion or belief, nationality or national
or ethnic origin, as well as descent, age, disability, sex,
gender, gender identity and sexual orientation..”

Harms of hate speech
Collective

Religious
communities

Nation
LGBTQ
persons

State

Ethnic/national
communities

Personal
Targeted
invective/
abuse/
Insult/
threats

Council
Framework
Decision
2008/913/JHA

Council Framework
Decision 2008/913/JHA

European Court of Human
Rights Case law

Limitations on
freedom of expression

European Convention on Human Rights

Identification criteria
…guiding judgements by the European Court of Human Rights
concerning hate speech to be excluded from the protection
afforded to freedom of expression:

•
•
•
•

Context of the speech
Intention of the speaker
Status of the speaker
Impact of the speech

•

Tulkens, F. (2015) ‘When to say is to do. Freedom of expression and hate speech in
case-law of the European Court of Human Rights’, Strasbourg, 7th July 2015.

Migrants and the media:
some newspaper headlines
Britain Is Country of Choice for Many
'Feckless' Poles
Polish Borat Claims Groping Women Is
Normal in Eastern Europe
Polish Immigrants Take £1bn out of the UK
Economy
Fears for NHS & Schools as 1,000 Polish
Children Are Born Every Month
(Daily Mail Nov 2006)

(Daily Mail Nov 2006)

(Daily Mail June 2007)

(Daily Mail Nov 2007)

Federation of Poles in Great Britain
—letter to the Press Complaints Commission
"The Federation of Poles in Great Britain is concerned
about newspaper coverage emphasising negative aspects
of the Polish presence in the UK . The worst examples
have linked Poles with the expressions 'feckless',
'chancers', 'swamping the NHS', 'fears for schools',
'British pushed to the back of the jobs queue', 'killers',
'drug smugglers', 'rapists', etc. This has made Poles living
in the UK feel persecuted.”

“Poles have felt humiliated by this coverage and vulnerable to numerous
acts of hostility, even violence, by a vociferous minority of UK citizens.
Hundreds of hate crimes against Poles, some leading to injury or death,
have been recorded in this country in the last two years.”

Holocaust denial

2003

Legislating historical memory

Disparagement of
religious precepts

2003

Prosecutions for
racially & religiously aggravated offences,
England & Wales, 2010-11.
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Common Assault
Criminal Damage
Sec. 5 Public Order Act
Sec. 4A Public Order Act

1837

818

Sec. 4 Public Order Act
Harassment
Public Order Act 1986: Section 4A Intentional harassment, alarm or distress.
(1)A person is guilty of an offence if, with intent to cause a person harassment, alarm or distress, he—
(a)uses threatening, abusive or insulting words or behaviour, or disorderly behaviour, or
(b)displays any writing, sign or other visible representation which is threatening, abusive or insulting,
thereby causing that or another person harassment, alarm or distress.

Source: Freedom of
Information request to
Crown Prosecution Service,
England & Wales.

Hate crimes hurt more
Crime surveys in the UK and US show that
on average hate crime victims report
greater levels of post-victimization distress
compared with victims of comparable, but
otherwise motivated crimes.
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Source: Bureau of Justice Statistics, National Crime Victimization Survey 2010, 2011, 2012, 2013
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Transmission and ritual
models of communication
Transmission model

Ritual model

See: Clay Calvert (1997) 'Hate speech and its
harms: A communication theory perspective',
Journal of Communication, 47(1): 4-19.

Direct impact of
communication – mental,
emotional and behavioural
changes caused and the
harms consequently inflicted

Direct violence

Reinforcement of attitudes
which create a social reality
that results in disparate and
discriminatory treatment

Structural violence
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