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As European equdity lawyers condder the implications of extending the principles of

equa trestment to the new grounds of racid and ethnic origin, rdigion, disability and

age, they may very well look to recent Irish experience to see how such concepts operate
in practice.

In this paper | will st out the background to the new Irish equdity legidation, explain
how discrimination in defined in Irish law and attempt to give a flavour of how some of

the new principles of equd treatment have been applied in practice.

1 The Background to thelrish Legidation:

Prior to Irdand joining the European Communities there was no srong tradition of
protection of equd treatment, either in relaion to the workplace or the provison of
goods and sarvices. Insofar as the principle of equa treatment existed it was it the
context of the right to equality before the law in the Irish Condtitution®. This had been
interpreted by the Courts in a limited manner and had seldom been used to develop the

rights of Irish women or minoritiesin Irish society.

Upon joining the European Communities in 1973 the principle of equa pay was
introduced in Irdand for the fird time. The Anti Discrimination (Equa Pay) Act of
1974 was pased in order to implement the European Equa Pay Directive 1973. This
was followed by the Employment Equdlity Act of 1977 to ensure the implementation of
the Equa Treatment Directive 1976. These two pieces of legidation, dong with the
jurigorudence of the European Court of Justice, formed the body of Irish equdity law



until the enactment of the Employment Equdity Act of 1998.  Like the European
Directives they were intended to implement, the legidation limited its scope of

protection to discrimination on grounds of sex and marita status in the workplace.

In 1996 radicd new legidation was proposed by the Irish government which, for the first
time ever, brought Irish equdity law beyond the protections of European law. The 1996
Employment Equdity Bill was a progressve piece of legidaion which essentidly took
the exiding principles of discrimination on grounds of sex and maitd daus and
extended that protection to seven new grounds of family satus, religion, disability, age,
sexud orientation, race and membership of the Traveller community. The intention a
the time was to extend that same protection beyond the workplace to the provison of
goods and services by separate legidation.  Ultimatdy the Employment Equdity Bill of
1996 was struck down as unconstitutional by the Supreme Court? on three separate
grounds, two of which were essentidly technicd in nature. The only sgnificant aspect
of the hill to be struck down by the Supreme Court as uncongtitutiona related to the
expense to which an employer could reasonably be put in order to make reasonable
accommodation for a disabled employee. The Supreme Court held that to require an
employer to bear what could be sgnificant cogts in providing facilities for disabled
persons was an unjust attack on the employer's conditutiondly protected property
rights

The legidative response to the Supreme Court’s decison was to smply reintroduce the
same legidaion with the three impugned sections removed. Thus the Employment
Equdity Act of 1998 was passed and became operative in Irish Law on the 19th of
October 1999.

The Employment Equdity Act of 1998 was followed with the Equal Status Act 2000
which gpplied the same nine grounds of non-discrimination to the provison of goods

and sarvices.

! Article 40.1 of Bunreacht na hEireann (the Irish Constitution) states: “All citizens shall, as human
persons, be held as equal before the law.”

2 pursuant to Article 26 of Bunreacht na hEireann (the Irish Constitution).

3Inre Article 26 and the Employment Equality Bill 1996 [1997] 2IR 321.



The impending date for implementation of Council Directive implementing the principle
of equal trestment between persons irrespective of racid or ethnic origin® and Coundil
Directive establishing a generd framework for equa trestment in employment and
educatio® will necesstate some changes and amendments to the existing lIrish
legidation. | underdand it is proposed to implement these changes by way of
amendments to the exiding legidation. That method of implementation would suggest
that the government does not envisage Irdand's obligations pursuant to the two new
Equdity Directives to be paticularly onerous in the light of the Employment Equdity
Act 1998 and the Equal Status Act 2000.

Ireland has moved on significantly since the early 1970's when the prospect of equa pay
for men and women was gregted with near horror!. We now find ourselves to the
forefront of developments in equality law throughout the European Union. Our felow
Member States rightly look to the Irish experience for some indication as to how the new
grounds of non-discrimination under the recent Equdity Directives will affect both the
workplace and, to a more limited extent, the provison d goods and services within their
nationd jurisdictions.

2. Defining Discrimination:

21  TheDiscriminatory Grounds

The discriminatory grounds covered by the Irish Legidation are defined in virtudly
identica terms a section 6 of the Employment Equdity Act of 1998 and Section 3 of the
Equa Status Act 2000. They are asfollows-

a) That oneis mae and the other isfemde (the “ gender ground” )

b) That they are of different marital satus (the“ marital status ground”),

C) Thet one hasfamily status and the other has not. (the “ family status ground” ),

* Directive 2000/43 EC (June 29th 2000).



d) Theat they are of different sexud orientation ( the* sexual orientation ground” ),

€) That one has a different religious belief from the other or that one has a rdigious
belief and the other has not (the “ religion ground”),

f) That they are of different ages (the* age ground”),

0 That one is a person with a disability and the other ether is not or is a person
with a different disability (the“ disability ground”),

h) Tha they are of different race, colour, nationdity or ethnic or nationa origins
(the“ ground of race”),

)] That one is a member of the Travdler community and the other is not (the

“Traveller community ground”).
The legidation provides for a number of different types of unlawful discrimination,,
essentidly following traditiond definitions of discrimination.
2.2 Direct Discrimination.
Neither the Employment Equality Act of 1998 nor the Equa Status Act 2000 expressly
refersto direct discrimination. However, both Acts provide that discrimination shdl be

taken to occur where one person is treated less favourably than another is, has been or

would be treated, on any of the discriminatory grounds.®

2.3 I ndirect Discrimination.

® Directive 2000/78 EC (November 27th 2000)
6 Section 6(1) of the Employment Equality Act of 1998 and Section 3(1)(a) of the Equal Status Act 2000.



Indirect discrimination is expresdy referred to in anumber of provisonsin the
Employment Equdity Act of 1998. The multiplicity of definitions of indirect
discrimination is confusing and unhelpful.” The definitions are dl essentialy similar and
can beillustrated by reference to the first one that appearsin the Act at Section 19(4)
which provides for the principle of indirect discrimination on grounds of gender in
relation to pay.

“Where a term of a contract or a criterion applied to employees
(including A and B)-

a) Applies to all the employees of a particular employer or to a
particular class of such employeesincluding A and B,

b) Is such that the remuneration of those employees who fulfil the
termor criterion is different from that of those who do not,

C) I's such that the proportion of employees who are disadvantaged
by thetermor criterionissubstantially higher in the case of those
of the same sex as A than in the case of those of the same sex as
B, and

d) Cannot be justified by objective factors unrelated to A’s sex.

The, for the purpose of sub-section (1), A and B shall each by treated as
fulfilling or, as the case may be, as not fulfilling the term or criterion,

whichever resultsin the higher remuneration.”

The features of indirect discrimination as defined in the Irishlegidation are thet a

practice requirement or criterion is applied which disadvantages one group of employees
as versus another group by reference to one of the discriminatory grounds, thet a
substantia proportion of employees are disadvantaged by that criterion and that the
criterion cannot be justified by objective factors unrdated to the discriminatory ground

in question.

" Definitions of indirect discrimination appear at Sections 19(4), 22(1), 29(4) and 31 of the Employment
Equality Act of 1998. Indirect discrimination is not specifically referred to in the Equal Status Act 2000
but the definition of discrimination at section 3(1)(c) isclearly one of indirect discrimination.



24 Harassment.

For the firgt time ever the Employment Equdity Act of 1998 and the Equal Status Act
2000 make express provision outlawing harassment on each of the nine discriminatory
grounds both in the workplace and in relation to the provision of goods and services.
Unlike the definition of harassment in the new Directives which refersto an
intimidating, hogtile, humiliating or offensive environment, the definitions of harassment
in the Irish legidation are more focused on the trestment to which the individua victim
issubjected. Sexud harassment is defined separately from harassment on the other
eight discriminatory grounds. The provisions on sexua harassment and nonsexud
harassment are more extensive in the Employment Equdity Act of 1998 but those from
the Equa Status Act 2000 provide a reasonable summary of the Irish gpproach to
defining harassment. Section 11(4) defines sexud harassment as taking place where a
person:-

a)  Subjects another person (the victim) to an act of physical intimacy,

b) Requests sexual favors from the victim, or

C) Subjects the victim to any act or conduct with sexual connotations,

including spoken words, gestures or the production, display or

circulation of written words, pictures or other material,

Where-

i) The act, request or conduct is unwelcome to the victim and could

reasonably be regarded as offensive, humiliating or intimidating to him

or her or

i) The victim is treated differently by reason of his or her rejection of or

submission to, asthe case may be, the act, request or conduct or it could

reasonably be anticipated that the victim would be so treated.”



Section 11(5) provides that harassment, being harassment on one of the other 8 non-

discriminatory grounds, takes place where:

“ A person subjects another person (“ thevictim” ) to any unwelcome act,
request or conduct, including spoken words, gestures or the production,
display or circulation of written words, picturesor other material, which
inrespect of the victimis based on any discriminatory ground and which
could reasonably be regarded as offensive, humiliating or intimidating to

himor her” .

Whilg the new Directives provide that the concept of harassment may be defined in
accordance with the national laws and practice of the Member States ® it may very well
be that the Irish definition could be considered overly objective to be consstent with the
European definition. Whether or not permissible for aMember State to define
harassment as something that can reasonably be regarded as offensve, humiliating or
intimidating to the victim awaits further consideration.

25 Victimization.

Aswell as outlawing direct and indirect discrimination, both the Employment Equaity

Act of 1998 and the Equa Status Act 2000 make specific provision for a person who has
been pendized or victimized for having lawfully opposed an unlawful act, for having

taken proceedings or having given evidence in such Proceedings or having indicated an
intention to take Proceedings.

3. The Scope of the Principle of Non Discrimination

The provisons of the Employment Equdity Act of 1998 have a broad Application and

cover conditions of employment, access to employment, training or experience in

8 Article 2(3) of both Directives.



relation to employment, promotion or re-grading or classification of post.’ The scope of
the Employment Equdity Act of 1998 is broadly smilar to that of the Council Directive
for Equa Treatment in Employment and Education.

The Equa Status Act 2000 has an even broader scope.  Section 5(1) of the Act provides
that:-

“ A person shall not discriminate in disposing of goods to the public generally or
a section of the public or in providing a service, whether the disposal or
provisionisfor consideration or otherwise and whether the service provided can

be availed of only by a section of the public”.

That application of those principles of non-discrimination are at least as wide at that
provided for in Artide 3 of the Council Directive implementing the principle of equa
trestment and the provisions relating to employment as covered by the Council Directive
for Equa Trestment in Employment and Education. It may even be tha the Irish
provisons go further than these European provisons in relaion to racid or ethnic origin
in that Section 5(1) of the Equal Status Act 2000 expresdy dates that the goods or

sarvices in question do not have to be for consideration.

The extent to which the goods and services are covered by the principle of non
discrimination as defined in the Equa Status Act 2000 is limited somewhat by the
various exemptions provided for in Act. For example, as a result of lobbying from the
insurance industry Section 5(2)(d) provides tha differences in the treatment of persons
in relaion annuities, insurance policies or any other matters related to the assessment of
risk where the treetment is affected by reference to--

“) Actuarial or statistical data obtained from a source from which it is

reasonableto rely, or

i) Other relevant underwriting or commercial factors, and

9 Section 8(1) of the Employment Equality Act of 1998.



i) is reasonable have regard to the data or other relevant factors.”

A number of other specific exemptions are aso provided in relaion to such issues as
privacy, services provided for a rdigious purpose, sporting services, reasons of
authenticity, aesthetics, tradition or custom or adisposa of goods by will or gift.X°

Clearly, the scope of the Equa Status Act 2000 goes condderably beyond that of the
new European Equdity Directives in tha the principle of non-discrimination in relaion
to the provison of goods and services is not limited to discrimination on grounds of

racid or ethnic origin but gpplies across the board to dl of the nine grounds of nor+

discrimination.

4, The Non Discriminatory Groundsin Practice

4.1  Discrimination on Grounds of Disability

4.1(i) Defining Disebility

Disghility is given an identica definition in both the Employment Equdity Act 1998 and
the Equal Status Act 2000 as follows:-

“a) Thetotal or partial absence of a person’s bodily or mental functions,

including the absence of a part of a person’s body,

b) The presencein the body of organisms causing or likely to cause, chronic

disecase or illness,

C) The malfunction, malformation or disfigurement of a person’s body,

10 Section 5(2) Equal Status Act 2000.



d) A condition or malfunction which was also in a person learning

differently from a person without the difficulty or malfunction, or

€) A condition, illness or disease which affects a person’s thought
processes, perception of reality, emotions or judgement or which results
in disturbed behavior,

And shall be taken to include a disability which exists at present, or which
previously existed but no longer exists, or which may exist in the f uture or which

isimputed to a person” .

To date most of the disability cases that have come before the Equdity Tribund and
Labour Court in Irdland have not had to consder whether or not a particular complaint
comes within the definition of disability a provided for in the Act as it has usudly been
accepted by both parties that it does.  Interestingly, in the very fird case in which
discrimination on grounds of disability was dleged, a complaint of back pain was hdd to
come within the definition.**

It is very clear from the broad definition of disability provided for in the Irish legidation
thet it is a medica definition rather than a functional definition, i.e. that it focuses on the
complaints suffered by the person dleging discrimingtion rather than on how those
complaints present an obstacle to that individud’s full participation in the workplace or
in avalling of goods or sarvices.  This is in stark contragt to the definitions of disability
in other jurisdictions.  For example the UK Disability Discrimination Act 1995 defines a
disability as ether a physcd or mentd impairment which has a substantid and adverse
and long term effect on a person’s ability to carry out norma day to day activities'® A
wide range of medicd complaints have been found to come within that definition of
disability in the UK incduding conditions such as clinicadl depresson, chronic faigue
syndrome, gender identify dysphoria resulting from a gender reassgnment, epilepsy,
mentd illness, diabetes and dydexia

™ AnnaMartinez -v- Network Catering [2001] ELR.

10



4.1(ii) Reasonable Accommodation

A near universd concept in disability discrimination lav worldwide is that of
“ Reasonable Accommodation”. This principle is set down in Artidle 5 of the Council
Directive for Equa Treatment in employment and education which provides as follows-

“In order to guarantee compliance with the principle of equal treatment in
relation to persons with disabilities, reasonable accommodation shall be
provided. This means that employers shall take appropriate measures, where
needed in a particular case, to enable a person with a disability to have access
to, participate in, or advance in employment or to undergo training, unless such
measures would impose a disproportionate burden on the employer. This
burden shall not be disproportionate when it is sufficiently remedied by
measur es existing within the framework of the disability policy of the member

state concerned” .

The concept of reasonable accommodation is included in the Irish legidation aong with
the principle thet an employer shdl not be obliged to recruit or promote a person to a
pogtion if they are not fully competent of underteking the duties attached to that
position. The rdevant principles in relation to employment are set out a Section 16 of
the Employment Equdity Act 1998 which provides as follows-

“(1) Nothing in this Act shall be construed as requiring any person to recruit
or promote and individual’s true position, to retain an individual in a
position, or to providetraining or experience to an individual inrelation

to a position, if the individual -

a) WIill not undertake (or, as the case may be, continue to

undertake) the duties attached to that position or will not accept

12 Section 1(1) of the Disability Discrimination Act 1995.
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2

b)

(or asthe case may be, continue to accept) the conditions under

which those duties are, or may be required to be, performed, or

Is not (or as the case may be, is no longer) fully competent and
available to undertake, and fully capable of undertaking, the
duties attached to that position, having regard to the conditions
under which those duties are, or may be required to be,
performed.

In relation to-

a)

b)

The provision by an employment agency of services or guidance

to an individual in relation to employment in a position,

The offer to an individual of a course of vocational training or
any related facility directed towards employment in a position,

and

The admission of an individual to membership of a regulatory
body or into a profession, vocation or occupation controlled by a

regulatory body,

Subsection (1) shall apply, with any necessary modification, asit applies

to the recruitment of an individual to a position.

3

a) For the purposes of this Act, a person who has a
disability shall not be regarded as other than fully
competent to undertake, and fully capable of undertaking,
any duties if, with the assistance of special treatment or
facilities, such person would be fully competent to
undertake, and by fully capable of undertaking, those

duties.

12



b) An employer shall do all that is reasonable to
accommodate the needs of a person who has a disability

by providing special treatment or facilitiesto them.

) A refusal to provide special treatment or facilities to
which (a) relates shall not be deemed reasonable unless
such provision would give rise to a cost, other than a

nominal cost, to the employer.

The concept of reasonable accommodation is applied to the provison of goods and
services by section 4 of the Equal Status Act 2000 which provides as follows-

‘@

2

3

(4)

For the purposes of this Act discrimination is a refusal or failure by the
provider of a service to do all that is reasonable to accommodate the
needs of a person with a disability by providing special treatment or
facilities, if without such special treatment or facilities it would be
impossible or unduly difficult for the person to avail himself or herself of

the service.

Arefusal or failureto provide the special treatment or facilitiesto which
sub-section (1) refers shall not be deemed reasonable unless such
provision would give rise to a cost, other than a nominal cost, to the

provider of the service in question.

Arefusal or failureto provide the special treatment or facilitiesto which
sub-section (1) refers does not constitute discrimination if, by virtue of
another provision of thisAct, arefusal or failureto providetheservicein

guestion to that person would not constitute discrimination.

Where a person has a disability that, in the circumstances, could cause
harm to the person or to others, treating the person differently to the
extent reasonably necessary to prevent such harm does not constitute

discrimination.”

13



The concept of “ nominal cost” was inserted in the legidation as a result of the decison
of the Supreme Court to srike down the Employment Equdity Act of 1996 as
unconditutiond.  The Supreme Court had found that an unredricted duty to
accommodate amounted to an uncongtitutiond interference with the property right of the
employers. They hed that the provisons of the Bill attempted to:-

“ transfer the cost of solving one of society’s problems onto a particular group.
The difficulty the Court finds with this section is not that it requires an employer
to employ disabled people, but that it requires himto bear the cost of all special
treatment or facilities which the disabled person may require to carry out the
work” .13

At the time the concept of a “ nominal cost” was criticized by academic commentators as
depriving the legidation of any red effectiveness.  However, it is interesting to note n
the American context the results of a 1982 sudy which concluded tha 51% of
reasonable accommodeations in the workplace cost nothing and that a further 30% cost
between $100 and $380 per employee™

The case of An Employee v A Locd Authority™ provides a ussful indication of what
might be consdered to be, or not to be a “nomind cos” in making reasonable

accommodation for a dissbled employee. The clamant in that case commenced work
with the respondent on the 2nd of May 2000 following his placement on a pand for
clerical officer regigered or entitted to be regisered with the Irish Nationd
Rehabilitation Board. Less than sx months into his employment he was informed that
his contract was terminated due to continued unsatisfactory performance. He was
offered dternative employment in a non-adminidrative area of the locd authority. He
subsequently resigned from that post in March of 2001 to take up a clericd postion in
the Civil Service. He clamed that the respondent employer did not explore or offer to

13 Hamillton C.J. & 367.

4 Quinn McDonagh and Kimber Discrimination Law in the US, Australiaand Canada (1992) at page 63.
The exact scope of “nominal cost” has been considered by an equality officer in the case of AnEmployee-
v- A Local Authority [2002] ELR 159.

15 [2002] ELR 159.
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him any specid treatment or facilities as permitted by the Employment Equdity Act and
as required by Section 16(3) of the Act (outlined above). The employer argued that the
clamant was provided with congtant on the job training and coaching and argued that his
concentretion and performance levels were inadequate to such an extent that he was
consdered unsuitable for aclerica pogtion.

The Equdity Officer andysed the rdevant provisons a Section 16 of the Employment
Equdity Act of 1998 asfollows-

“The Act therefore does not require an employer to recruit, train or retrain in
employment a person who is not fully competent or capable to undertake the
duties attached to a post. However, it also provides that a person with a
disability must not be regarded as other than fully competent and capable of
performing the duties attached to a post if the provision of special treatment or
facilities would assist this objective. An employer is obliged to do all that is
reasonabl e to provide such treatment or facilities unlessits provision would give

rise to a cost to the employer which exceeds the nominal cost” .

The Equdity Officer conddered a proposd that had been made by the employer’s
externa advisors that the claimant be provided with a persond job coach. The Equdlity
Officer concluded that had a professond job coach been engaged by the respondent to
assg the clamant, he would have been able to carry out the functions attached to his
post in a cepable and competent manner. Therefore he found that the respondent
employer did not reasonable assess this option.

It is interesting to examine the Equdity Officer’s views in redion to the cost of
retaining a professond job coach. The Equdity Office decided that the services d a
professiond job coach would have been required a the most for a period of two to three
months. He then went on to look a what was meant by the term “ nominal cost” which
is not actualy defined in the Act. For assstance he looked to the parliamentary debates
on the legidation and found that the Minister of State has Stated at one stage that:-

“Nominal may not be the same for every employer or enterprise and the term

may be interpreted in a relative sense. What is nominal for a large enterprise

15



employing hundreds of people will not be the same as that for a small business

with two or three employees” .

The Equdity Officer dso had regard to the judgement of the Supreme Court in its
condderaion of the conditutiondity of the Employment Equdity Bill 1996. In that part
of itsjudgement dealing with reasonable accommodation the Court has Sated:-

“ That the Bill hasthetotally laudabl e claim of making provisionsfor such of our
fellow citizensasaredisabled ... It requires[an employer] to bear the cost of all
special treatment and facilities... unless the cost of the provision of such
treatment would give rise to undue hardship to the employer. There is no
provision [in the Bill] to exempt small firms, or firms with a limited number of

employees’ .

The Equdity Officer concluded that the gpparent digtinction drawn by the Supreme
Court between employers of different Sze and level of resource refers equdly to
employers in both the public and private sections and is il vaid. He dso found that it
is clear from the Minister For State’'s comments that the legidature is understanding on
the issue “nominal cost” was that dl employers would not be trested in an identica
fashion and that the particular circumstances would have to be evaduated in ech case.
He concluded that the costs associated with the provison of a professond job for a
period of two to three months could not be considered as anything other than nomind to

alarge public sector organization.

In another case in which discrimination on grounds of disability was dleged agang a
reatively smdl but wel resourced private employer, the Labour Court found that
provison of specidized headset for an employee with hearing difficulties which cost
approximately €450 could not be considered as anything other than “ nominal” .*°

Thus it would gppear that in consdering what conditutes a nomina cogt, regard will be

had to the size of the organization and the resources available to it.

16



One of the difficulties with the provisons of the Employment Equdity Act of 1998 is
that the concept of reasonable accommodation is not given any particular meaning and it
is largdly left up to the courts to decide what level of obligation this imposes on an
individual employer. Thisis in contrast to the provisons of the comparable UK and US
legidation where the concept of reasonable accommodation is given some meet. For
example, the 1995 UK Disahility Discrimination Act includes a ligt of steps that it may
be reasonable for an employer to take including:-

?? Making adjustments to a premises.

Allocating some of the employee s duties to another person.

Trangferring him or her to an existing vacancy.

Altering his or her working hours.

Assigning him or her to a different place of work.

Allowing time off for rehabilitation, assessment or trestment.

Acquiring or modifying any eguipmernt.

Modifying ingructions or reference manuals.

Modifying procedures for testing or assessmernt.

Providing areader or interpreter.

N TS S S S TS T S SR, S

Providing supervison.

Having regard to the manner in which the concept of “ nominal cost” has been gpplied in
Irdland, it is entirdly possible that steps such as those set out in the UK Act could be
deemed to be included in the employer’s obligations to make reasonable accommodation
in a manner thet would not involve anything more than a nomind cogt to the employer.
Obvioudy the sze and resources available to the individuad employer will dso be taken

into account.

4.1(iii)) The Employee s Ahility to carry out their duties

A considerable anount of judicid consderation has been given to the attempts made by
an employer accused of discrimination on grounds of disability to establish the exact

16 A motor company -v- A Worker ED 01/40 determination no. 026.
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nature of the disability and precisly whether or not the employee is competent to carry
out the duties attached to the position. An example of this arose in the case of A Garden
Centre -v- A Worker!” where the cdlamant was employed by the respondent as a trainee
horticulturist mechanic from the 12th of March 2001 until the 4th of September 2001
when he was digmissed. During thet time he suffered from an illness which could be

controlled by medication. His employers were not aware of this until some 9x months

into his employment he went out for a socid evening with his work colleegues and as a
reult of consuming acohol he behaved in an ingppropriate manner.  Once his illness
came to the atention of his employers he was immediately dismissed. What is
particularly surprising is that the employer actudly admitted in the course of the hearing
that fed he known that the cdamant has a disability he would never have hired him and
as soon as he found out his medica history he dismissed him!

In its determination the Labour Court pointed out that no evidence had been advanced to
indicate that the clamant was not cgpable of fulfilling the duties of the post for which he
was employed.  The Court criticized the employer for having made no attempt to
axatan the exact naure of the damant’s disability and for having dismissed the
clamant on the phone without having any direct discussons or giving the damant an
opportunity to present his case. In those circumstances the Court had little difficulty in
finding that the employer did discriminate againg the damant on grounds of his
disability. Compensation of €7,500 was awarded.

Another example of an employer acting precipitoudy in dismissng a clamant before
receiving any medicd evidence and without undertaking any form of safety assessment
was the case of A Computer Component Company -v- A Worker!®  The daimant had

been working in a temporary capacity and after some six weeks work was informed that
her performance was satisfactory and was offered a permanent contract. She was
required to go under a medica and it was only a that sage that it came to her
employer’s atention that she suffered from epilepsy. However, the medicad examination
found that her condition was well under control and presented no difficulties for the type
of work in which she was engaged. Neverthdess she was dismissed on medicd
grounds. The Labour Court had no difficulty in finding that she was dismissed by reason

17 ED/02/17 determination no. 0211.
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of her disability which condituted discrimination within the meaning of the Employment
Equdlity Act of 1998. The Labour Court stated that:-

“It is abundantly clear that [the employer] did not give the dlightest
consideration to providing the claimant with reasonable special facilities which
would accommodate her needs an so overcome any difficulty which she or the
respondent might otherwise experience” .

Compensation of €19,000 was awarded.

A more complicated Stuaion arose in the case of A Hedth & Fitness Club -v- A

Worker!® where the dlaimant was a childcare worker who suffered from anorexia and
bulimia which necesstated her being hospitalized on a number of occasions throughout
her employment. She dso had a number of periods of sck leave. She was not paid
during her sck leave and kept her employers informed of her Stuation. Some eghteen
months into her employment she became depressed and requested more time off from
her employers as she wished to be readmitted to hospitd. At that point in time the
employer had formed the view that she was a danger to hersdf and the young children in
her care. She was summons to a meeting a which she was informed that she was being
dismissed. The employer did not obtain any medicd or psychiatric advice in relation to
her disorder and they did not undertake any form of risk assessment in relation to her

condition.

The Labour Court concluded that the daimant's dismissal arose wholly or mainly from
the employer’s belief that the disorder from which the clamant suffered impaired her
ability to carry out the duties for which she was employed. However, for the employer
to form a bona fide bdlief that the damant is not fully capable within the meaning of
Section 16(1) of performing the duties for which they are employed, the employer would
normaly be required to make adequate to establish fully the factua postion in relation
to the employee’s capacity. The Court suggested that an employer must ensure that they
are in full possession of dl of the materid facts concerning the employee' s condition and
that the employee is given fair notice that the question of their dismissd for incgpacity is

1812002] ELR 124.
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being consgdered and must be dlowed an opportunity to influence that decison. The
Court specificdly suggested that this would involve looking a the medicd evidence
avalable to the employer ether from the employe€s own doctors or obtained
independently. Having done this the employer must go on to consder what, if any,
specid treatment or facilities may be avallable by which the employee can become fully
capable as required by Section 16(3). Whilst the Court accepted, on the facts of this
case, that an employer is entitled to take account of possble dangers occasoned by
disbilities from which an employee suffered, they criticized the employer for having
made no effort to obtain a prognosis of the clamant’s condition or having discussed the
Stuation with her before taking a decision. Whilst the Court set out a number of courses
of action that could have been open to the employer, essentidly the Court found that
they had discriminated againg the clamant for having faled to even condder her
medical condition in a properly informed manner or to have consdered any trestment or
facilities that could have been provided to her in the wake of a reasonable
accommodation. In those circumstances the Court found that the clamant had been
dismissed wholly or mainly because of her disability and that they were not satisfied that
she was not fully capable of continuing to perform the duties for which she was
employed within the meaning of Section 16(3) of the Act. Compensation of €13,000

was awarded.

Clearly there are dgnificant implications for an employer who fals to consder what
options are open to them to provide reasonable accommodation for a disabled employee.
It may very wel have been that, upon making the rdevant inquiries, the employer may
find it impossble to provide reasonable accommodetion to the employee. However, a
falure to make the inquiries or to try and avail of whatever opportunities may be there to
seek gpecid treetment facilities for their employees will dmost definitdy expose them to
lighility.

4.1(iv) Other examples of unlawful Disability Discriminetion

19 CD/02/59 termination no. 037.
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Disability discrimination has dso been successfully argued in relaion to access to
employment. In the case of Harrington -v- East Coast Area Hedlth Board®® the dlaimant

attended for interview for the pogtion for senior pharmaceutical technician.  Prior to the
interview she informed her prospective employers that she was a whedlchair user. She
was informed tha the building was whedchair accessblee. When she arived the
wheelchair access was blocked by cars and she had to get access to the building through
an unsuitable entrance. The interview had to take place in a corridor as the designated
interview room was inaccessble due to the lift being out of order.  Whilgt the Equdity
Officer had no difficulty in finding that the clamant had not been provided with proper
interview facilities and had therefore been discriminated agangt on grounds of her
disability, she was awarded relatively smdl compensation of £1,000 €1,270). It would
appear that the reason for the low level of compensation was due to the opinion of the
Equality Officer that the discrimination which she had suffered was not the reason why
she did not get the job.

In one of the few disability discrimination cases in relation to the provison of goods and
sarvices, the Equdity Officer found that a public house discriminated againgt a customer
on the grounds of his disability in refusng to dlow him access to the premises
accompanied by his guide dog.?® The claimant had intended to gain access to a public
house a 9.00pm one evening and was told that his guide dog could not accompany him
as food was served in the premises a lunch time and dogs were not adlowed on the
premises pursuant to the Food Hygiene Regulaions of 1950. The Equdity Officer
found that the respondent faled to do al that was reasonable to provide the clamant
with specid treatment or fecilitate the needs of a person with a disability contrary to
Section 4 of the Equal Status Act. Their offer to have the dog minded at the door of the
premises was consdered to be insufficient. The company’s attempt to rely on the Food
Hygiene Regulations was unsuccessful as the Equdity Officer found thet the regulations
were not sufficiently clear to conditute a requirement for the dog's excluson, that the
regulations did not specificdly apply to the clamant’s guide dog as she was on a leash
and in any event that the Department of Hedth circulars provide that guide dogs can be
exempted from the regulations. Not only was the respondent directed to pay
compensation of €3,000, they were aso required to place a notice a the entrance to the

20 TEC E2002 - 001
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premises dating that people with disabilities including people with guide dogs are
welcome to the premises and to train their daff in relation to the provisons of the Equd
Status Act 2000 and the relevant regulations and circulars in relation to food hygiene and

guide dogs.

5. Discrimination on the Ground of Race

The definition of discrimination on grounds of race in Irish legidation is congderadly
wider than that set down in the Council Directive implementing the principle of equd
trestment which expresdy excludes difference of treatment based on naiondity. In
contrast the Irish definition gpplies where a person is treated differently on grounds of

race, colour, nationd or ethnic or nationd origin.

Interestingly it was decided to make specific provisgon for discrimination on grounds of
membership of the Traveller Community even though it could be argued that this group
is a diginctively ethnic group which comes within the definition of the ground of race. It
may very wel be that the European Court of Justice will, itsdlf, develop the concept of
discrimination on grounds of racid or ethnic origin to extend to membership of the
Traveller Communities. Such an gpproach has dready been taken in the UK in the case
of CRE -v- Duttor® where the Court of Apped concluded that Gypsies were an ethnic
group on the badis that they were a wandering race of Hindu origin, that they had a long

shared history, common geographica origin, their own customs, language, folk tde and
music. The Court compared this to Travelers such as New Age Travdlers which they
found were not an ethnic group. This is a point that could become relevant in the Irish
context if members of the Traveller Community are deemed to enjoy protection not only
pursuant to the Irish legidation but dso pursuant to the Council Directive implementing
the principle of equa trestment.

21 John Roche -v- Alabster Associates L td, t/aMadigans [2002] ELR 343
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The only Irish case to date in which a clam of discrimination on grounds of race has
been successfully brought was that of S James Hospita -v- Dr Bennett Kim Heng
Eng®® This was an equa pay case involved a Maaysian doctor who was awarded his

degree in medicine from Trinity College in Dublin in June 2000. Before qudifying as a
medicd practitioner he was required to obtain a certificate of experience in the practice
of medicine from a teaching hospitd which necesstated a period of internship in an
goproved hospitd.  The number of paid intern posts availadle to the graduates of Trinity
College in June 2000 was limited and was less than the totd number of graduates. The
posts were alocated to graduates on the bass of examinaion results The damant,
having finished 814 out of 85 graduates was not assgned to any of the funded pods.
However, as wel as exam reaults, the nationdity of the graduate was relevant in the Irish
ctizens and citizens of other EEA countries were given priority over citizens of non
EEA countries. This was because a work permit could not be obtained for the graduate
who was a citizen of a non EEA country in respect of a paid podtion where a suitable
candidate of EEA nationdity was available.

In order to provide for the excess of graduates above the number of paid internships
avalable, a number of supernumerary posts were created. These were effectively unpaid
intern posts.  The clamant was employed in one of these supernumerary posts rather
than a funded pogt, having come 82nd in the examinations out of a total of 85 graduates
and being a dtizen of a non EEA country. The employer sought to judify the
discrimination in relation to his pay by reying on the fact that the difference in trestment
was on grounds other than race, asis permitted by the Act.

The reason for which the clamant was not recelving equd pay was because he was
working in a supernumerary intern post as versus a pad intern post.  In those
circumstances the Court concluded that the difference in treatment arose from a criterion
which was race neutra on its face and is a ground other than a discriminatory ground
within the meaning of the Act. Therefore it rgected the argument that the clamant had
suffered direct discrimination in terms of the Act.

22 [1989) OB 783
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The Court went on to congder the issue of indirect discrimination. The Court was
satisfied that the definition of race including race, colour, nationdity or ethnic or nationd
origins or any combination of those factors was sufficiently broad to bring citizenship of
an EEA country or non citizenship of such countries within the scope of the race
grounds. Having examined the datistics the Court was satisfied that al graduates of
EEA nationdity were gppointed to funded posts and that only non EEA nationds were
gppointed to supernumerary posts. In those circumstances it was quite clear that the
proportion of intern doctors who can fulfill the criterion for being paid full remuneration,
being occupancy of a funded post, was substantidly smdler in the case of non EEA
nationals such as the clamant than in the case of citizens of EEA countries.  Therefore
this criterion would be discriminatory if it could not be judified as being reasonable in
dl of the drcumstances. The Court congdered the judtification put forward by the
employer, specificdly the fact that a work permit could not be obtained for the clamant
in respect of a funded post where a suitable candidate of EEA nationdity was avallable,
The employer sought to rely on a UK decison reding to a camant’s right to enter
employment. The Court refused to accept that the UK case provided any authority for
the propodtion that a person in respect of whom a work permit has issued can be
expected to work for lower pay than a person for whom a work permit is not required.
The Court concluded that the work permit scheme could not be intended to offset or
supplant the clear obligations of an employer under the Employment Equdity Act of
1998. Therefore the Court rejected the grounds on the work permit scheme as
ressonable judtification for paying the cdamant less remuneration than his chosen

comparators.

The employer aso sought to make an essentidly economic argument based on budgetary
condraints. Not surprisngly this was rgected by the Court as virtudly every clam for
equa pay could be met with the defence that the employer had not made sufficient
financid provison to cover ther obligation. If this were to be accepted as sufficient ©
relieve the employer of the obligations imposed by the Act, the act would be rendered
ineffective or nugatory.

23 ADE/02/4 Determination No. 023.
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The Court concluded that the clamant had been discriminated againgt in reation to his
pay on grounds of his race and awarded back pay for aperiod of three years.

6. Discrimination Against Members of the Traveller Community in Réation

to Access to Goods and Services.

By far and away the mgority of clams presently being brought before the Equaity
Tribund in Irdand are being taken by members of the Travedler Community dleging
discrimination in relation to access to goods and services specificdly in rdation to
access to licenced premised. In the first sx months of 2002 dmost 80% of the clams
under the Equal Status Act were in relaion to discrimination on grounds of membership
of the Traveler Communities. During that period of time out of a tota of 520 clams
brought before the Equdity Tribund both under the Employment Equdity Act 1998 and
the Equal Status Act 2000 complaints againgt pubs, hotels and night clubs amounted to
459 clams. Whilg some of these cdams have been successfully defeated by the
respondent pub, a great many of them have been successful for the clamants.

One example of such a case is that of Michedl McDonagh -v the Castle Inn, Birr®* The
camant cdlamed to have been discriminated againgt on grounds of his membership of
the Traveller Community having been denied service by the proprietors of the Casile
Inn, Birr. The clamant gave evidence to the effect that he had visited these premises on

a number of occasions over the years but, on each occason had been refused service.

The evidence that was common between the paties was that when the claimant
approached the bar and asked for a drink he was informed by the manager of the
premises that he was not serving him. The manager dleged that, in his view, the
clamant had drink taken and that he had refused to serve him because it was his policy
not to serve people who appeared to be under the influence of acohol. On the following
day the clamant entered the premises a lunchtime and again sought to be served. He
was refused on that occasion by the manager’s wife who aleged that she had refused
them because they had drink taken. The manager dso sought to judtify his conduct by

24 [2002] ELR 355.
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reference to his policy of redtricting the number of Travellers permitted entry to the pub
to a limited smdl number because of an incident that had occurred some years
previoudy when a group of Travellers had caused damage to the pub.

The Equdity Officer, in seeking to edtablish whether the clamant had established a
prima facie case, dated that there were three key dements which needed to be

established to show that a primafacie case existed which were as follows-

“a)  Membership of a discriminatory ground (eg. the Traveller Community
ground);

b) Evidence of specific treatment by the respondent;

) Evidence that the treatment received by claimant was less favourable
than the treatment that someone not cover ed by that ground, would have

received in similar circumstances.

He went on to say:-

“1f and when those elements ar e established, the burden of proof shifts, meaning
that the difference in treatment is assumed to be discriminatory on the relevant
grounds. In such cases the claimant does not need to prove that thereisa link
between the difference and the membership of the ground. In such cases the
claimant does not need to prove that the there is a link between the difference
and the member ship of the grounds, rather the respondent hasto provethat there

isnot” .

Having regard to the manager’s admisson that he operated a quota system in relation to
members of the Traveller Community which he did not operate for settled people, the
Equdity Officer dated that he was satisfied that Travellers are treated less favourably
than non Travelers in this pub and that a prima facie case of discrimination has been
demondtrated, resulting in the burden of proof shifting to the respondent. The Equdity
Officer congdered the provisons of Section 15(1) of the Equa Status Act 2000 which
provides that nothing in the Act prohibiting discrimination shdl be condrued as
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requiring a person who provides sarvices to another person in circumstances which
would lead a reasonable individud, having responghility, knowledge and experience of
the person, to the belief, on grounds other than discriminatory grounds, that the
provisons of services to the customer would produce a substantid risk of crimind or
disorderly conduct a behavior or damage to property &, or in the vicinity of the place in
which the sarvices are sought.  The Equdity Officer concluded that the respondents had
faled to produce any evidence to convince him tha the damant himsdf had previoudy
been involved in disorderly conduct and thus could be consdered a risk on the occasons
in which he sought service. Therefore he refused to accept that the respondents were
entitled to refuse admission to the clamant under Section 15(1) of the Act. In relation to
the dlegation that the claimant had drink taken on the occasion on which he was refused,
while he admits to having drink taken a 10.30pm on the evening in question, the
Equality Officer refused to accept that he had sufficient drink taken to make the manager
believe that he might be a threat to himsdf persondly or to other cusomers. The
Equdity Officer concluded that the manager could not have had any other reason for
refusing the claimant service other than he recognized him as a Travdler. He therefore
had no hedtaion in finding tha the respondents were quilty of discrimination on
grounds of membership of the Traveller Community and directed that they pay the
clamant compensation of €1,270 for the embarrassment and humiliation suffered by
him. He aso directed that the respondent immediately review his practices to ensure
compliance with the Equal Status Act 2000 in respect of persons seeking service in his
pub. Finaly, he recommended that the manager and publicans in generd expedite the
drawing up of a universa code of practice emphaszing their commitment to non
discriminatory  practices and setting out clearly the rules which they gpply to 4l
customers with regard to admisson and to the behavior expected from customers when

on the premises.

7. Conclusions
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These are interesting times for European equality lawvyers. The Irish experience suggests
that a vast amount of litigetion is going to brought upon the implementation of the new
Equality Directives. It is clear that a considerable onus now rests on employers to make
reasonable accommodation for disabled employees, which may not involve much
financid outlay but may involve being able to demondraie having made an effort to
investigate what options and services are avalable to both employer and employee in

order to enable the employee to do their job.

Other issues are less clear and awalit further judicial consderation. For example what
precisdly is the datus of pre-employment medicas? In what circumgances can an
employer seek information about an employee’'s medicd history? How will the rules on
work permits for nonrnationads operae dongsde European principles of non
discrimination on grounds of racid and ethnic origin? Will members of minority groups
such as Irish travelers, new age travellers and gypsies come within the principle of non

discrimination on grounds of racid or ethnic origin?

Equd trestment in the workplace between men and women is now a well established
principle.  Soon we will become just as accustomed to new principles of equal trestment
between different minority groups, but for the noment there is a learning curve waiting
for al of ud
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